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ARGUED  AND  DETERMINED  IN  THE 

SUPREME  COURT   OF   LOUISIANA, 

AT  NEW  ORLEANS, 

IN 

Cr^lTTJ^E.  Y,    1886- 


JUDUES  OF  THE  COURT: 
Hon.  Edward  Bermudez,  Chief  Jiuitiee. 

Hon.  F:6lix  P.  Poch6,  ^ 

Hon.  Robert  B.  Todd,  (  .       .  ^    , 

Hon.  Thomas  C.  Manning,  f 

Hon.  Charles  E.  Fenner,  j 


No.  9544. 
The  State  of  Louisiana  vs.  George  L.  Bright. 

A  municipal  corporation  has  no  right  to  enforce  obedience  to  the  ordinances  which  it  haa 
the  power  to  p<MS,  by  fine  or  imprisonment  or  other  penalty,  unless  that  right  has  been 
unqneetlonably  conferred  by  the  lawgiver.  The  infliction  of  punishment  for  the  com* 
mission,  or  omission  of  the  act  declared  t<»  be  an  offense,  is  a  prerogative  which,  as  a 
rule,  appertains  exclusively  to  the  sovereign. 

The  city  of  ITew  Orleans  has  no  right  to  inflict  a  fine  and,  in  default  of  payment,  imprison- 
ment for  non-compliance  with  an  ordinance  relative  to  the  establishment  of  a  uniform 
Xr4de  for  all  sidewalks  within  corporate  limits.  That  right  was  not  delegated  to  it  by 
the  charter.    The  words  found  in  Section  7,  which  authorise  provision  for  the  pnnlsh- 
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ment  of  any  violation  of  certain  ordinances,  refer  to  such  regalations  as  the  council  ia- 
authorized  to  pass  and  have  executed  as  may  be  necessary  and  proper  to  preserve  the 
peace  and  good  order  of  the  city,  and  to  maintain  its  cleanliness  and  health.  They 
surely  do  not  Justify  a  Ane  and,  in  default  of  payment,  the  imprisonment  of  the  trans- 
gressor of  the  ordinance  attacked  in  this  instance. 

APPEAL  from   First  Recorder's  Court. 
Davey,  J. 

Walter  H,  Roffera.  City  Attorney,  for  Plaintiff  and  Appellee: 

1 .  There  is  an  express  grant  to  the  city  by  the  State  "  to  exercise  a  general  police  power  in- 
the  city  of  New  Orleans."  Act  No.  20,  1882,  par.  15,  Sec.  8 ;  Act  No.  20. 1882,  par.  1,  Sec.  I. 

2.  The  subjects. of  the  police  power  are  as  numerous  as  the  wants,  safety  and  good  con* 
duct  of  the  community  require ;  they  arise  from  the  necessities  of  Mociety. 

3.  Under  this  power  is  embraced  the  authority  to  provide  for  the  eHtNbliAhuient,  mainte- 
nance and  control  of  public  liighways,  etc.  Gas  Light  Co.  vs.  Light  and  Hejit  Co.  U  .S** 
S.  C,  (not  reported) ;  I  Otto,  540-547. 

4.  .  The  banquettes  of  the  cHy  of  New  Orleans  are  public  highways.    14  Aun.  285. 

5.  It  is  lawful  for  the  City  Council,  having  authority  to  regulate  streets,  to  direct  its  Sur- 
veyor and  Commissioner  to  perform  its  ministerial  work.  6  Otto.  341-353 ;  Act  No.  20, 
1882,  Sec.  24  ;  Act  No.  20,  1882,  See.  26. 

6.  A  power  granted  to  a  municipal  corporation  to  grade  streets,  is  a  continuing  power.  6 
Wheaton,  SOSv^OS  ;  20  Howard,  135,  149. 

7.  An  ordinance  regulating  a  street  grade,  is  not  a  contract  with  property  owners.    Id. 

t:'.  A  charter  anthoiising  coiporation  to  open  and  keep  streets  in  ropsir,  authorizes  cutting 
down  grade.    Id. 

9.  Effect  must  be  given  to  all  ordinances  regularly  passed  and  within  the  powers  conferred 
by  the  charter.    14  Ann.  318  ;  10  Ann.  228  ;  3  Paige.  218. 

10.  The  pow«^r  of  the  corporation  to  fix  a  penalty  for  a  violation  of  its  oi-dinancos,  and  the 
power  to  enforce  such  ordinances,  cannot  be  questioned.    3  Ann.  689. 

11.  A  proceeding  before  and  a  sentence  by  a  recorder  for  violation  of  a  police  ordinance,  is 
lawful.  14  Ann.  37;  State  vs.  Naiine»sier,  Op.  Book  No.  53,  p.  237:  .^rt.  253,  Constitu 
tion  of  Louisiana;  Act  No.  20, 1882,  Sees.  49,  50. 

Geo,  L,  Bright  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  question  presented  in  tiiis  controversy,  in- 
volves the  power  of  the  city  of  New  Orleans  to  eufoxce,  by  fine  and  in 
default  of  payment  of  such,  by  imprisonment,  compliance  with  the 
requirements  of  an  ordinance  relative  to  the  establishment  of  an  uni- 
form grade  for  all  sidewalks,  within  corporate  limits. 

The  defendant,  who  was  prosecuted  for  such  non-compliance,, 
appeals  from  the  judgment  rendered  against  him. 

The  ordinance  (No.  749,  A.  S.)  reads  as  follows : 

''  Resolved,  that  an  uniform  grade  shall  be  established  for  all  side- 
walks within  the  corporate  limits  of  this  city,  and  that  the  owners  of 
all  property,  fronting  any  public  alley  or  street  shall,  at  their  men  ex- 
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pense,  cause  their  sidewalks  to  be  made  in  conformity  to  said  grade,, 
within  ten  days  after  the  same  shall  have  been  established  by  the  city 
surveyor,  and  notice  served  by  the  commissioner  of  public  works, 
upon  the  owner,  agent  or  tenant  of  said  property.  Any  owner  of 
property,  who  shall  fail  to  cause  said  sidewalk  to  be  so  graded,  after 
due  notification  and  within  ten  days  thereafter,  shall  be  subject  to  a 
fine  of  not  less  than  twenty-five  dollars  for  each  offense,  and  in  default 
of  payment  of  said  fine,  to  imprisonment  for  a  period  of  not  less  than 
thirty  days,  or  both,  at  the  option  of  tlie  court;  said  fine  or  imprison- 
ment to  be  imperative,  and  to  be  enforced  by  any  court  of  competent 
jurisdiction." 

It  is  claimed,  on  the  one  band,  that  the  right  to  provide  for  nn  uni- 
form grade  for  all  sidewalks  within  corporate  limits,  and  to  enforce 
compliance  with  the  regulations  on  tlie  subject,  is  vested  in  the  city, 
not  only  by  her  charter,  but  also  by  the  police  power  witli  which  she 
is  necessarily  clothed  as  an  indispensable  inherent  prerogative,  esscm.. 
tial  for  her  existence  and  maintenance. 

On  the  other  h<and,  it  is  urged  that  the  city  possesses  no  such  right,, 
for  the  reasons  that  it  was  not  conferred  by  the  cliarter  and  tliat  it  i» 
not  inferable  from  such  police  power. 

It  is  furtlier  pressed  that,  if  the  city  has  the  right  to  provide  for  the 
grade  of  sidewalks,  such  power  cannot  be  delegat  d  to  the  city  sur- 
veyor, and  that  the  observance  of  regulations  on  that  subject  cannot 
be  coerced  by  fine  and  in  default  of  piiyment  by  imprisonment. 

It  is  needless  to  inquire  and  determine  whether  the  city  authorities 
have  the  right,  either  under  the  charter  or  the  prerogative  attaching 
to  tlie  exercise  of  the  police  power,  to  provide  for  an  uniform  grade- 
for  all  sidewalks  within  corporate  limits  and  whether  tliis  right  was  or 
not  delegated  to  tlie  surveyor. 

If  it  be  true  as  claimed,  that  the  city  has  no  right  to  enforce  an  ordi- 
nance to  accomplish  that  object  hy  fine,  and  in  default  of  payment  by 
imprisanmenty  it  follows  that  the  ordinance  in  this  case,  would  be 
clearly  unwarranted  and  illegal  in  that  respect.  This  would  suflfice  to 
render  it  inoperative  and  to  relieve  the  defendant  from  the  effect  o£ 
the  judgment  from  which  he  has  appealed. 

It  is  a  principle  which  cannot  be  controverted,  that  a  municipal  cor- 
poration wliich  is  the  creature  of  the  law  and  a  State  functionary,  can 
exercise  only  those  powers  which  have  been  expressly  delegated  to  it, 
and  which  are  necessarily  implied  as  inherent  to  its  existence  and  thus 
absolutely  indispensable  for  its  administration  and  maintenance  in  the- 
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accomplishment  of  the  fanctionn  for  whicli  it  was  put  in  being  and 
given  life. 

It  is,  therefore,  acknowledged  by  text  writers,  supported  by  abund 
AUt  authorities,  that  a  municipal  corporation  has  no  right  to  enforce 
obedience  to  the  ordinances  which  it  has  the  power  to  pass,  by  fine  or 
imprisonment,  or  other  penalty,  unless  that  right  has  been  unques- 
tionably confened  by  the  lawgiver;  for  this  is  inflicting  a  punish- 
ment for  the  commission  or  omission  of  an  act  declared  an  offense,  a 
prerogative  which,  as  a  rule,  appertains  to  the  sovereign  only.  Dillon, 
^  336,  p.  843;  *  353,  p.  353;  Desty  on  Tax,  p.  765. 

We  have  carefully  examined  the  sections  of  the  charter  (Act  20  of 
1882)  of  the  city  (Stetions  7  and  8),  and  have  failed  to  discover  in 
them  any  delegation  of  such  right  for  nou -compliance  with  ordinances 
relative  to  streets  or  sidewalks. 

The  words  "  shall  provide  for  the  punishment  of  any  violation  of 
«uch  ordinances  or  regulations,  by  flue  or  imprinonment,^'  found  in 
Section  7,  refer  to  ordinances  which  the  common  council  is  authorized 
to  pass  and  have  executed,  as  may  be  necessary  and  proper  to  pre- 
serve the  peace  and  good  order  of  the  city  and  to  maintain  its  clean- 
liness and  health. 

Those  words,  under  no  circumstance,  even  ia  the  cases  stated,  would 
justify  the  city  in  imposing  a  fine,  and  in  default  of  payment  in  im- 
piisoning  the  transgressor,  as  was  done  by  the  ordinance  attacked  in 
this  instance. 

For  those  reasons : 

It  is  ordered  and  decreed,  that  the  judgment  appealed  from  be  re- 
versed; and  it  is  now  ordered  and  decreed,  that  the  prosecution  be 
dismissed  and  tlie  defendant  discharged  from  the  claim  against  him. 

In  holding  as  we  do,  we  make  no  reflection  on  what  right  the  city 
may  have  to  enforce  otherwise  compliance  with  such  ordinances. 
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Tarties  offering  goods  and  wares  on  the  market,  throagh  brokers  whom  they  employ  as  theik* 
agents  for  such  purposes,  are  boand  for  all  the  stipalations  made  in  their  behalf  by  their 
said  agents.  This  obligation  inolades  gaarantees  that  perishable  goods  will  keep  good 
and  merchantable  during  a  certain  period  of  time. 

Ooods  of  a  uniform  nature,  such  as  manufactured  liquid  goods,  for  instance,  syrup,  which 
mt^  sold  to  he  delivere<l  in  separate  packages,  may  be  returned  as  unmerchantable.  eveD 
kUioogh  some  of  the  packages  have  the  appearance  of  being  good  and  sound. 


NEW  OULEANS,  JANUARY,  188(>. 


FlftAh,  PreRton  &  Co.  va.  American  GIqcohb  Cooipauy. 


The  redbiUitor}'  defects  of  such  j^oods  cannot  be  tested  under  the  mle  of  lair  which  pro- 
vides that  the  rice  of  one  of  several  things  sold  together,  gives  rise  to  the  redhibition' 
if  all  of  the  things  were  matched,  snch  as  a  pair  of  horses ;  bnt  it  must  be  governed  by 
the  principle  which  releases  the  purchaser  from  his  contract  when  it  appears  that  the 
defect  of  the  thing  sold  renders  its  nse  so  inconvenient  as  to  Justify  the  oondusioD. 
that  he  wonld  not  have  purchased  it  had  he  known  of  the  vice. 

\    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orhans. 
J\    Bightor,  J. 


White  &  Saunders  for  Plaintiffs  aud  Appellees  : 

When  a  contract  is  made  verbally  and  partially  executed,  the  acceptance  of  a  writing  which* 
incorporates  its  terms  erroneously  does  not  prevent  oral  testimony  of  the  true  terms. 
11 1  Mass,  45;  45  N.  Y.  712. 

Leoi^y  <&  Leovy  and  J.  P.  Blair  for  Defendant  and  Appellant : 
1.  Tlie  sale  is  considered  perfect  between  the  parties  as  soon  as  there  exists  an  agreenicntr 
for  the  object  and  the  price  thereof,  although  the  object  has  not  yet  been  delivered,  nor 
the  price  paid.  C.  C.  8456.  The  place  of  delirery  is  presumed  to  be  where  the  goods  hap' 
p«*n  to  be  at  time  of  sale.  CO.  2484  ;  Pothier  on  Contract  of  Sale,  p.  30 ;  Beqjamin  on 
Sales,  (1  Amer.  Ed.)  §  682,  p.  596.  When  the  vendor  is  to  send  on  the  good»,  delivery  to 
the  common  carrier  is  delivery  to  the  vendee.  Benjamin  on  Sales,  §  181.  Hence,  in  th» 
present  case,  the  sale  was  perfect  and  the  ownership  and  risk  in  the  buyer,  so  soon  a» 
the  syrup  was  measured,  put  in  barrels,  and  delivered  on  board  the  cars  at  Leaven- 
worth, Kansas. 
S.  The  implied  obligation  of  the  seller  to  wan-ant  the  buyer  against  the  hidden  defects  or 
redhibitory  vices  of  the  thing  sold,  is  fully  discharged  when,  at  the  time  of  sale,  the 
goods  are  in  good  condition  and  of  a  merchantable  quality.  Wlien  a  vioo  makes  it» 
appearance  subsequent  to  the  sale,  the  burden  of  proof  is  on  the  buyer  to  show  that  the 
defect  existed  at  the  time  of  sale.  C.  C.  8530 ;  5  Ann.  588,  Baker  vs.  Irvin  ;  30  Ann.  907» 
Peterkin  vs.  Oglesby ;  Pothier  on  Contract  of  Sale,  pp.  128  and  130. 

3.  Parol  evidence  is  inadmissible  to  prove  warranty  when  the  sale  is  in  writing.  Benjamin 
on  Sales,  §  621 ;  Abbott's  Trial  Evidence  p.  344. 

4.  A  broker  has  no  implied  authority  to  warrant  the  merchantable  quality  of  the  goods- 
sold.  Beqjamin  on  Sales  p.  545  (note) ;  EwelVs  Evans  on  Agency,  p.  173  (note) ;  XTpton  vs» 
SnlTolk  County  Hills,  11  Cush.  586 :  Dodds  vs.  Farlow,  11  Allen,  486.  Especially  is  thi» 
true  when  the  act  is  not  justified  by  the  usage  of  the  trade.  Story  on  Agency,  225,  226 ; 
U  Allen,  426.  An  authority  to  warrant  does  not  carry  with  it  authority  to  give  a  con> 
tinuous  wairanty.    11  Cush.  586. 

5.  Except  in  special  cases,  where  things  are  sold  together,  as  a  pair  of  horses,  the  whole 
purchase  should  not  be  returned  because  some  articles  are  defective.  C.  C.  8540;: 
Pothier  on  Contract  of  Sale,  p.  139;  3  Ann.  377,  Huntington  vs.  Lowe. 

6.  The  rights  of  the  parties  were  not  affected  by  the  resale  under  the  circumstances  of  thiS' 
case  When  the  buyer  has  been  pnt  in  default,  the  vendor  may  sell  as  agent  of  the 
bnyer.  G.  C.  2565 ;  8  Mar.  (O.  S.)  402,  Gilly  vs.  Healey  ;  2  Ann.  640,  White  vs.  Kearney^ 
Beivjamiii  on  Sales,  pp.  683,  688;  9  R.  495;  14  Ann.  352. 

It  is  not  necessary  for  the  resale  to  be  at  public  auction,   d  Ann.  640;  Bei^amin  on  SiUea,  p^ 
684  (note) ;  6  Ann.  381,  White  vs.  Broom. 

7.  The  measure  of  damages  is  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  of  resale,  after  deducting  from  the  latter  the  reasonable  expensea- 
attending  the  resale.    C.  C.  2565.  2555 ;  30  Ann.  264.  Bartley  vs.  City  of  New  Orleans. 

The  opinion  of  the  Court  was  delivered  by 
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Flash,  Preston  &  Co.  rs.  American  Glucose  Company. 


PocHi^,  J.  This  suit  grows  out  of  a  contract  of  sale  entered  into  by 
the  parties  liereto,  on  the  Sd  of  March,  1883,  tlie  main  issue  of  whicli 
is  predicated  on  the  following  salient  facts : 

Plaintiffs  agreed  to  purchase  from  the  ddfendant^s  predecessor,  1500 
barrels  of  glucose  syrup,  to  be  delivered  in  New  Orleans  in  equal  in- 
stalments of  500  baiTels  a  month  in  each  of  the  months  of  April,  May 
and  June,  1883. 

During  April  and  May  shipments  were  made  aggregating  850  barrels, 
which  arrived  in  apparent  good  order  and  were  received  and  stored 
by  plaintiffs. 

After  disposing,  in  due  couree  of  their  business,  of  167  barrels  of  the 
«yrup,  plaintiffs  discovered  that  the  balance  of  the  lot  then  in  ware- 
houses, was  fermenting  and  souring,  whereupon  they  notified  the  de- 
fendant company  through  a  broker  named  Brodnax,  a  resident  of  New 
Orleans,  with  whom  they  had  dealt  in  the  purchase,  that  the  goods, 
•consisting  of  683  barrels  of  syrup,  which  had  been  i^arranted  not_to 
ferment  during  summer,  were  not  of  the  quality  which  they  had  pur- 
chased, and  tliat  the  syrup  was  at  the  risk  of  tlie  defendant  company 
A»  vendor  of  tlie  same. 

The  goods  were  taken,  under  protest,  by  the  defendant,  and  were 
sold  on  the  market  at  various  prices,  all  under  the  contract  price,  and 
as  unmerchantable  goods. 

Plaintiffs  claim  reimbursement  of  freight  and  other  charges  on  the 
68-3  barrels  whicli  they  refused  to  keep,  and  defendant  claims  in  re- 
convention the  difference  between  the  contract  price  and  the  price 
which  was  actually  obtained  on  the  683  barrels  referred  to. 

This  appeal  is  prosecuted  by  the  defendant  from  a  judgment  which 
allowed  plaintiff)^  claim,  and  rejected  its  reconventioual  demand. 

The  contention  presents  two  main  questions : 

1.  Whether  the  goods  were  sold  under  a  guarantee  of  non -fermen- 
tation during  summer. 

2.  Whether  the  goods  returned  by  plaintiffs  were  in  a  state  of  fer- 
mentation, such  as  to  render  them  unmerchantable  at  the  time  that 
they  were  tendered  back  to  the  vendor. 

Plaintiffs  rely  on  the  a£Srmation  of  both  of  these  propositions,  and 
<[efendant*s  reconventioual  demand  turns  upon  negative  proof  of  at 
least  one  of  them. 

1,  The  first  point  involved  in  the  guarantee  alleged  by  plaintiffs, 
is  to  ascertain  whether  the  contract  of  sale  of  March  3,  1883,  was  made 
verbally  or  in  writing. 
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Contending  that  the  contract  had  been  made  in  writing,  defendant 
objected  to  tlie  introduction  of  parol  testimony  to  prove  the  agree- 
ment, and  reserved  a  bill  from  an  adversb  ruling. 

The  record  proves  beyond  a  doubt  that  tlie  agreement  on  the  third 
of  March  was  made  in  plaintifiV  office,  after  negotiations  whicli  had 
lasted  several  days,  and  that  it  was  made  verbally  between  William 
Flash,  a  member  of  plaintiff's  firm,  and  Brodnax,  acting  in  behalf  of 
the  defendant  company. 

But  it  appears  that  a  few  days  afterwards,  the  broker  signed  and 
handed  to  a  member  of  the  firm,  a  document  containing  tlie  principal 
stipulations  of  the  contract^  and  on  this  fact  alone  is  vested  the  ar- 
j^ument  that  the  contract  wjis  made  in  writing. 

It  is  clear  to  our  minds  tliat  this  document  amounted  to  nothing 
more  than  a  memorandum,  intended  to  facilitate  the  memory  of  the 
contracting  parties,  but  tliat  it  by  no  means  evidences  the  slightest  inten- 
tion of  the  parties  to  enter  into  a  written  contract.  It  was  not  signed 
by  the  plaintiffs,  and  unless  6up)>orted  by  parol  testimony  it  surely 
could  not  have  been  judicially  enforced  against  them  as  a  contract. 
Hence  tlie  district  judge  did  not  err  in  admitting  parol  testimony  of 
the  agreement. 

On  the  question  of  continuing  guarantee  vel  non,  the  evidence  is  de- 
•cidedly  conflicting 3  and  to  that,  as  the  pivotal  question  in  the  case,  we 
have  given  very  careful  study  and  very  serious  consideration.  Our 
•conclusion  is  that  the  weight  of  evidence,  both  direct  and  circumstan- 
tial, is  largely  in  favor  of  a  guarantee  from  fermentation  during  sum- 
mer, and  that  such  a  guarantee  was  the  determining  reason  in  plaintiffs^ 
mind  to  yield  to  the  broker's  repeated  importunities  to  sell  them  those 
^ods,  for  use  in  the  principal  sugar  and  molasses  market  in  the  coun- 
try. Several  other  dealers  in  molasses  and  syrups  testify  that  in  their 
contracts  with  the  defendant  and  other  glucose  factories,  the  goodn 
aold  for  several  years  previous  to  1883,  had  always  been  guaranteed 
against  summer  fermentation;  this  is  conceded  in  their  testimony- by 
the  broker,  Brodnax,  and  by  Jones,  his  partner,  but  they  assert  that 
in  the  early  part  of  the  year  1883,  they  had  received  written  and  posi- 
tive instructions  from  the  defendant  corporation  to  cease  selling  any 
of  their  goods  in  Southern  climates  under  such  a  guarantee. 

But  unfortunately  for  defendant's  cause,  Brodnax  and  Jones,  al- 
though specially  requested  thereto,  failed  to  produce  any  proof  of 
such  written  instructions. 

Defendant  next  contends  that  Brodnax  was  simply  a  broker,  and  was 
not  its  agent;  that  therefore  he  had  no  legal  authority  to  bind  the 
company  in  such  a  stipulation . 


SUPREME  COUKT  OF  LOUISIANA. 


Flash,  Preston  &,  Co.  vs.  AmeriuAQ  Glaoose  Company. 


The  record  Batisfies  as  that  he  was  the  duly  accredited  agent  of  the 
compaDVy  with  fall  and  special  power  to  bind  his  principal  in  jnst  sacb 
a  contract,  in  terms  as  he  stipulated  with  plaintiffs  in  the  premises. 

It  is  unnecessary  to  detail  in  full  all  the  elements  of  testimony  and 
all  tlie  circumstances  which  have  led  us  to  that  conclusion. 

But  the  very  contention  that  such  a  power  had  been  withdrawn  from 
him,  only  a  short  time  before  the  date  of  this  contract,  is  clearly  preg- 
nant with  the  admission  that  he  had  been  clothed  with  the  power, 
and  we  note  his  utter  failure  to  prove  the  withdrawal  of  the  same. 
But  on  the  contrary,  his  acts  and  dealings  in  the  matter  of  this  very 
contract,  leave  no  reasonable  doubt  of  the  fact  that  he  was  not  only 
the  broker,  but  the  fully  accredited  agent  of  the  defendant.  *3S  Ann. 
1364,  Rochi  vs.  Schwabacher  &  Hirsch. 

2.  The  record  is  yet  more  coraple<.«  on  the  second  point  of  the  de- 
fendant's contention  as  to  the  unmerchantable  condition  of  the  683^ 
barrels  of  syrup  at  the  time  that  they  were  tendered  to  the  vendor  as 
an  avoidance  of  the  sale. 

It  appears  from  the  evidence  that  the  consignment  of  500  barrels  for 
the  June  instalment  was  in  a  fermenting  condition  when  the  goods  ar- 
rived in  New  Orleans,  and  tliat  it  was  not  accepted  by  plaintiffs. 

Brodnax,  to  whom  the  bills  of  lading  were,  on  that  account,  trans- 
ferred, took  charge  of  the  goods  and  disposed  of  them  to  the  best  ad- 
vantage of  hia  principal,  the  defendant  company,  after  paying  the* 
freight  and  other  charges  due  thereon. 

That  circumstance  brought  about  an  examination  of  the  lot  of  683^ 
barrels  then  stored  for  account  of  plaintiffs,  and  tliey  were  found  in  a 
fermenting  condition. 

,  It  is  true  that  many  of  the  barrels  were  subsequently  found  not  to- 
be  technically  fermenting  or  sour.  But  this  circumstance  cannot  sup- 
port defendant's  argument  that  the  whole  lot  should  not  have  been 
returned. 

In  large  commercial  transactions,  purchaser  of  commodities  in  sep- 
arate packages  cannot  be  required  or  even  expected  to  pick  and  retain 
certain  packages  and  to  refuse  otliers. 

Article  2540  of  our  Code  docs  not  apply  to  such  a  case,  wliich  is- 
governed  by  the  general  principle  as  embodied  in  Article  2520,  which 
reads  as  follows  • 

'^Redhibition  is  the  avoidance  of  a  sale  on  account  of  some  vice  or 
defect  in  the  thing  sold,  which  renders  it  either  useless,  or  its  use  so  in- 
convenient and  imperfect  that  it  must  be  supposed  that  tlie  buyer  would 
not  have  purcliased  it,  had  he  known  of  the  vice." 


NEW  ORLEANS,  JANUARY,  1886.  9- 

Levy  vs.  SncceASion . 

Under  the  evidence  as  we  have  read  it,  plaintiffs'  case  can  success- 
fully stand  the  test  of  that  rule. 

They  proposed  to  buy  a  lot  of  p^lucose  syrnp  for  the  use  of  their 
trade  during  the  summer  months,  and  they  bought  an  article  which* 
was  warranted  not  to  ferment  during  that  time. 

On  examination^  at  the  end  of  June,  they  discover,  as  shown  in  the 
record,  that  one-half  of  the  packages  containing  the  goods  are  fer- 
menting; they  have  every  reason  to  believe  and  in  fact  to  know  that 
the  evil  will  increase  instead  of  decreasing:  is  it  natural  or  rational  to 
suppose  that  they  would  have  bought  the  syrup,  even  with  the  guar- 
antee, had  they  known  that  it  would  ferment  at  the  first  approach  of 
summer  weather  T 

This  question  is  answered  by  the  defendant  and  its  agent  themselves 
through  their  own  acts.  The  record  shows  that  they  offered  and  sold 
these  identical  goods  on  the  market  at  reduced  prices  and  as  unmer- 
chantable goods,  and  aie  thus  estopped  from  denying  that  they  were- 
fermenting. 

We  therefore  conclude  that  substantial  justice  has  been  meted  out  to 
the  parties  by  the  district  judge. 

Judgment  affirmed. 

No.  9504. 

Adolph  Levy  vs.  Succession  of  I.  L.  Lehman  et  alr. 

« 

An  atuushment  cannot  legally  issue  against  a  snccession  or  the  property  thereof,  whether 
the  snccesftion  is  opened  and  administered  in  this  State  or  iu  another  St.ite. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Bightor,  J. 


Braughtif  Buck  &  I>inkel»piel  for  Plaintiff  and  Appellant: 
1.     An  attachment  against  a  non-resident  does  not  fall  by  his  death,  bnt  thereafter  a- 

eurator  ad  hoe  may  be  appointed  to  his  snocession  and  his  absent  heirs,  and  judgment 

rendered,  with  privilege  and  preference  on  the  property  attached.    BuMsey  vs.  Nelson,. 

Supreme  Court,  No.  7160. 
U.    And.  as  an  attachment  against  a  resident  would  fall  by  death,  therefore  an  attachment 

cannot  issue  against  the  succession  of  a  resident ;  bnt  the  rule  does  not  apply  to  that  of 

a  non-resident. 

Boht  H.  Marr,  Jr,,  curator  ad  hoc. 

Farrar  d:  Kruttschnitt  for  Defendants  and  Appellees  : 

I. 
No  court  in  Louisiana,  either  upon  principle  or  authority,  has  the  power  to  issue  a  writ  of 
attachment  against  the  property  of  a  deceased  nonrejtident.    DcRuys  vs.  Terby,  1  N.  8. 
380;  Oaky  vs.  Ducker.   13  La.  378;  Trimble  vr.  Brichta,  10  Ann.  779;    Cheatham  vs.. 
Carringtom.  14  Ann.  69Q. 
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II. 
The  saccession  of  persons  domiciled  ont  of  the  State  of  LonisiaDS,  and  leaving;  property  in 
this  State  at  their  demise,  are  to  be  opened  and  administered  upon  as  are  those  of 
citizens  of  the  State.    It.  S.  §3677. 

III. 
That  the  estate  of  a  dead  man  is  a  distinct  and  separate  entity— a  distinct  and  separate 
saccession— in  each  and  every  State  or  country  where  he  leaves  property,  is  well  settled. 
Succession  of  Taylor,  93  Ann.  3*2 ;  Burbaok  vs.  Payne  &,  Harrison,  17  Ann.  15;  Atkin- 
son vs.  Rogers,  14  Ann.  633. 

IV. 
The  case  of  Bnssey  vs.  kelson,  Manning's  T7nreporte<l  Cases,  p.  339,  is  orrectly  decided ; 
but  has  no  application  to  the  case  at  bar. 

V. 
A  writ  issued  by  a  court  without  jnri.sdictiou  is  meiv  bruUnnfulmen.  and  may  be  ignored  by 
aay  person  having  an  interest  in  ignoring  it .  Stale  ex  vel  Liversey  vs.  Judge,  34  Ann.  741 . 


The  opiniou  of  the  Court  was  tleliveicMl  by 

Todd,  J.  The  plaintiff,  a  creditoi*  of  I.  L.  Lehman,  a  resident  of 
Kentucky,  wliere  the  debt  was  contracted,  and  wlio  died  there,  institu- 
ted a  proceeding  by  attachment,  wherein  was  seized  a  stock  of  goods 
in  this  city  in  the  possession  of  A.  R.  Lehman  and  Tlieodore  Frois, 
-doing  business  under  the  name  of  Lehman  &  Frois.  The  suit  was 
brought  after  the  death  of  I.  L,  Lehman,  the  debtor,  and  it  was 
alleged  that  the  goods  were  sliipped  to  Lehman  &  Frois  by  L  L. 
Lehman  during  his  lifetime,  and  belonged  to  him  at  his  death,  and 
that  the  title  thereto  set  up  by  Leliman  &  Frois  was  a  pure  simulation. 
These  last  named  parties  were  joined  in  the  suit.  A  curator  ad  Itoc 
was  appointed  to  represent  the  succession  of  I.  L.  Lehman,  which 
was  stated  to  be  under  administration  in  the  St*ite  of  Kentucky,  and 
in  charge  of  an  executor  appointed  there. 

Judgment  for  the  debt  claimed  was  prayed  for  against  all  the  parties 
defendant,  and  it  was  further  asked  that  the  title  to  the  stock  of  goods 
in  possession  of  and  claimed  by  Lehman  &  Frois,  be  declared  simu- 
lated, and  the  same  be  decreed  subject  to  the  debt  sued  upon,  and  sold 
to  pay  the  same. 

There  was  a  motion  to  dissolve  the  attachment  filed  by  the  curator 
ad  hoc  and  a  similar  one  by  the  other  defendants,  (Lehman  &  Frois;, 
coupled  with  a  further  motion  to  quash  the  seizure  which  were 
sustained,  and  from  a  judgment  dissolving  the  attachment  and  quash- 
ing the  seizure,  the  plaintiff  has  taken  the  appeal  now  before  us. 

The  motions  contained  several  grounds,  only  one  of  which  we  deem 
it  necessary  to  notice  and  that  is  to  the  effect : 

"  That  a  writ  of  attachment  under  the  laws  of  Louisiana  cannot 
issue  against  a  succession  ;  but  that  plaintiff's  remedy,  if  any  cause  of 


NEW  ORLEANS,  JANUARY,  1886:.  11 

Lery.  ys.  SnccenAion.    . 

miction  be  had,  is  by  regular  proceedings,  to  open  and  administer  upon 
the  succession  of  said  Lehman  in  this  State/' 

The  writ  of  attachment  under  our  laws  is  termed  a  conservatory 
writ,  and  inasmuch  as  its  issuance  is  authorized  in  advance  of  any 
Judgment  for  the  debt  sought  to  be  secured  by  means  of  it,  the  right 
to  resort  to  it  is  closely  guarded  ;  and  it  can  only  be  obtained  in  cer- 
tain exceptional  and  well  defined  cases,  and  with  the  observance  of 
clearly  prescribed  formalities.  A  cursory  glance  at  these  special  legal 
provisions  relating  to  this  writ,  will  show  beyond  question,  that  an 
4ittachnient  cannot  issue  or  be  directed  against  a  succession  or  succes- 
sion  property.  These  provisions  indubitably  contemplate  and  refer  to 
the  condition  or  acts  of  a  living  debtor  as  controlling  the  issuance  of 
the  writ.  This  will  be  plainly  seen  by  citing  some  of  them.  Thus  an 
attachment  may  issue  where  the  debtor  is  about  leaving  the  State  per- 
manently ^  where  lie  resides  out  of  the  State;  where  he  conceals  him- 
self to  avoid  being  cited ;  where  he  is  about  to  dispose  of  his  property 
.and  with  intent  to  defraud  his  creditors,  etc. 

All  of  which  conditions  exclude  the  idea  that  these  prescribed 
requisites  for  the  writ  can,  by  the  most  strained  construction,  be  made 
to  apply  tx>  successions,  succession  property  or  succession  debtw. 

Another  consideration  respecting  successions  and  their  administra- 
tion, presents  quite  as  formidable  obstacles  as  the  above  against  the 
proposition  of  succession  property  being  subject  to  the  writ  of  at- 
tachment. It  is  an  elementary  principle  relating  to  successions,  that 
the  rights  of  creditors  are  fixed  at  a  man's  death ;  that  succession 
property  constitutes  a  common  fund,  the  equal  pledge  of  all  the 
•creditors  except  as  relates  to  privileges  and  mortgages  acquired  before 
the  death,  and  provision  is  made  for  the  concurrent  payment  of  all 
^ebts  according  to  their  rank;  which  precludes  one  creditor  by 
superior  diligence  or  by  any  device  or  process  whatever  after  death, 
from  obtaining  an  advantage  over  others.  Boyce  vs.  Escoffle,  2  Ann. 
^73;  Kismer  vs.  Duncan,  ex.,  3  N.  S.  570. 

Another  consideration  that  suggests  itself  in  this  connection  is,  that 
iin  attachment  being  a  conservatory  remedy,  is  only  designed  to  hold 
the  property  pendente  Wfe,  that  it  may  be  sold  under  the  proper  writ  t^j 
satisfy  the  judgment  when  obtained.  But  nothing  is  better  settled 
than  that  succession  property  cannot  be  sold  under  a  writ  of  ^. /a., 
the  only  writ  by  or  through  which  an  ordinary  moneyed  judgment  can 
be  executed.     1  Ann.  173;  13  Ann.  476;  25  Ann.  154. 

It  seems,  however,  almost  idle  to  engage  in  a  discussion  of  general 
principles  pertaining  to  this  subject,  when  the  direct  issue  involved 
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has  beeo  so  often  decided  by  tbis  Court  that  the  jarisprudeoce- 
on  the  question  has  been  completely  settled.  See  Debuys  vs.  Yerby,.. 
1  N.  S.  380;  Trimble  vs.  Brechta,  10  Ann.  778;  Cheatham  vs.  Carring- 
ton,  14  Ann.  696. 

Nor  is  the  case  of  Bussey  vs.  Nelson  (Manning's  Unreported  Cases,^ 
p.  339)  invoked  by  plaintiff's  counsel  opposed  to  those  above  cited ^ 
since  in  this  last  case  the  debtor  was  alive  when  the  attachment  was 
issued  and  executed. 

Finally,  it  is  contended  that  Lehman  &  Frois  have  no  right,  or  are 
not  in  a  position  to  make  objection  to  the  writ  of  attachment  referring 
to  the  authorities,  respecting  the  riglits  of  an  intervenor  in  a  like  case 
in  support  of  the  contention.  We  scarcely  deem  it  necessary  to  con- 
sider this  point,  since  this  same  ground  which  we  have  been  consider- 
ing is  contained  in  both  motions  to  dissolve,  and  if  we  determine  the 
question  adversely  to  the  plaintiff,  exclusively  with  reference  to  the 
motion  of  the  curator  ad  hoc  appointed  at  the  instance  of  the  plaintiff^ 
as  the  representative  of  Lehman's  succession,  the  legal  consequences 
of  the  dissolution  of  the  attachment  would  not  be  confined  to  the  suc- 
cession alone,  but  would  extend  to  all  affected  by  the  seizure;: 
that  is,  it  would  operate  to  annul  the  seizure  as  to  all  parties  in- 
terested. 

Judgment  affirmed  with  costs. 


No.  9523. 

Hakkis,  Parker  &  Co.  vs.  A.  G.  Nicolopulo. — Citizens  Bank, 

Intervenor. 

The  lien  of  the  unpaid  vendor  of  cotton,  irheu  enforced  in  five  dftyR,  la  saperior  to  that  or 
the  holder  for  valne  of  a  bill  of  lading  for  the  cotton. 

Although  the  vendee  of  the  cotton  has  pnt  it  on  shipboard,  and  haa  drawn  his  bill  of  ex- 
change against  it,  and  the  bill  of  exchange  with  bill  of  lading  attached  was  bought  by 
an  innocent  party  for  full  valne  who  has  had  the  bills  endorsed  and  delivered  to  him, 
yet  if  the  vendor  has  not  been  paid  and  he  pursues  his  vendee  and  the  coltoa  within  th» 
five  dnys  allowed  him,  he  must  prevail  over  the  holder  of  the  bill  of  lading. 

The  vendor's  lien  on  cotton  for  five  days  yields  to  nothing  unless  it  may  be  to  a  wai-ehouse 
i-eceipt  which  has  been  pledged  as  collateral  for  money  borrowed,  aud  not  to  that  unlesa 
the  receipt  has  been  paraphed  before  issue  "  for  hypothecation." 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans- 
Bighimy  J. 


T.  J.  Semmefi  dt  Payne  for  Plaintiffs  and  Appellees. 
Miller  d'  Finney  for  Intervenor  and  Appellant. 
The  opinioji  of  the  Court  was  delivered  hy 
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Manning,  J.  This  case  presents  the  question  'whether  the  unpaid 
-rendor  of  cotton,  or  the  holder  for  value  of  the  bill  of  lading  for  it, 
«hall  prevail  in  a  contest  for  the  amount  of  the  purchase  price. 
The  case  comes  up  on  a  statement  of  facts,  and  tfiey  are  as  follows : 
The  defendant  bought  fifty-nine  bales  of  cotton  from  the  plaintiffs 
for  two  thousand  seven  hundred  and  seven  dollars  and  twelve  cents, 
•on  January  3,  1885,  and  did  not  pay  for  it.  The  cotton  was  delivered 
-on  January  5th  following,  and  the  plaintiffs  instituted  this  suit  for  the 
recovery  of  the  price  within  the  five  days  specified  in  Art.  3227  Rev. 
•Civ.  Code.  Meanwhile  between  the  delivery  and  the  institution  of 
this  suit,  the  purchaser  Nicolopulo  had  shipped  the  cotton,  drawn  his 
bill  of  exchange  against  it,  and  the  bill  of  exchange  with  bill  of  lading 
.attached  was  bought  by  the  Citizens  Bank  for  full  value,  both  bills 
having  been  endorsed  and  delivered  to  the  bank  and  the  cotton  being 
on  shipboard.  Nicolopulo  is  insolvent  and  has  made  a  cession  to  his 
•creditors. 

The  bank  contends  that  the  Act  of  1868,  to  prevent  the  issue  of  false 
receipts  or  bills  of  lading  and  to  punish  fraudulent  transfers  of  prop- 
erty by  cotton  presses  and  others,  overrides  and  repeals  the  preference 
given  the  vendor  of  agricultural  products  whenever  the  purchaser  has 
shipped  the  cotton  and  transferred  the  bill  of  lading  for  value. 

The  point  was  not  presented  in  Gumble  vs.  Beer,  36  Ann.  484.  Nev- 
ertheless we  think  the  principles  therein  announced  control  this  case 
.and  the  wliole  reasoning  in  that  opinion  foreshadows  our  conclusion  in 
this. 

The  intention  of  the  legislature  to  protect  the  vendor  of  agricultural 
.products  as  against  all  the  world,  for  a  given  time  after  their  sale,  was 
first  manifested  a  little  more  than  thirty  years  ago,  and  it  has  been  per- 
sistently and  consistently  adhered  to  ever  since.  The  Act  of  1854  was 
of  course  included  in  the  revisal  of  the  following  year,  and  it  was  incor- 
porated in  the  Code  upon  its  revisal  in  J 870.  Jurisprudence  meanwhile 
had  recognized  that  intention  in  all  its  fullness  and  had  enforced  it 
whenever  occasion  arose. 

The  Act  of  1868  recognized  the  negotiability  of  bills  of  lading,  and 
declared  that  the  transferree  of  them  shall  be  deemed  and  taken  to  be 
the  owner  of  the  goods  therein  specified  so  far  as  to  give  validity  to 
any  pledge,  lien,  or  transfer  made  or  created  by  such  person.  Acts,  p. 
194.  But  this  was  only  the  announcement  in  general  terms  of  certain 
qualities  imparted  -to  bills  of  lading,  and  a  declaration  that  the  trans- 
ferree of  them  under  normal  circumstances  should  have  and  exercise 
-certain  rights.    He  was  deemed  the  owner  so  far  as  to  give  validity  to 
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hift  pledge  of  them  or  lien  upon  them  or  transfer  of  them,  but  it  re- 
quireg  very  different  and  much  stronger  and  more  precise  language  to 
express  the  intention  that  a  lien  given  the  vendor  within  a  given  time, 
absolute  and  overmastering  every  other  claim,  which  legislation  iiad' 
created  and  jurisprudence  enforced,  was  to  be  done  away  with  and 
abrogated.  The  enactment  in  the  same  statute  whereby  a  criminal 
offence  is  created,  and  a  violation  of  its  provisions  is  declared  punish- 
able with  severe  penalties,  does  not  add  force  to  the  suggestion  that 
the  vendor's  lien  was  intended  to  be  destroyed  or  that  it  was  to  be  rel- 
egated to  a  lower  rank  in  the  scale  of  privileges  and  subordinated  to  a 
bill  of  lading. 

Even  if  this  were  less  clear  the  subsequent  legislation  of  1876,  Acts, 
p.  113,  would  put  it  beyond  cavil,  for  there  it  was  enacted  that  the 
vendor's  lien  of  five  days,  now  allowed  in  commercial  transactions  for 
the  payment  of  the  purchase  price,  shall  not  be  affected  by  that  Act 
except  where  a  warehouse  receipt  has  been  pledged  as  collateral  for 
money  borrowed,  and  in  order  that  it  may  come  within  the  benefit  of 
the  exception,  the  receipt  must  be  paraphed  before  issue  ''for  hypoth- 
ecation." 

Compare  this  minute  and  precise  language  with  that  of  the  Act  of 
1868  and  observe  the  particularity  with  which  a  warehouse  receipt  is 
singled  out  for  exception.  Had  it  been  intended  that  bills  of  lading 
should  under  any  circumstances  have  been  given  priority  over  the 
vendor's  lien  and  have  been  accorded  a  rank  alongside  of  paraphed 
warehouse  receipts,  apt  language  would  have  been  found  to  express 
that  intention,  and  the  circumstance  that  warehouse  receipts  were  given 
such  dignity  by  name  and  no  mention  is  made  of  bills  of  lading  shews 
that  the  legislature  intended  to  confine  this  alteration  of  the  law  to  the 
former. 

The  Act  of  1876  has  impressed  upon  it  throughout  the  intention  to 
give  this  priority  to  a  paraphed  warehouse  receipt  and  nothing  else, 
and  instead  of  the  halting  language  of  the  Act  of  1868  when  it  says  the 
transferree  of  a  bill  of  lading  shall  be  deemed  to  be  the  owner  of  the 
goods  so  far  as  to  give  validity  to  his  pledge,  etc.,  the  Act  of  1876  says 
outright,  the  holder  of  the  warehouse  receipt  shall  be  considered  and 
held  as  the  actual  owner  of  the  property  described  in  the  receipt. 
Sec.  5. 

The  judgment  of  the  lower  court  was  for  the  plaintiffs  enforcing  their 
lien  as  vendors,  but  it  did  not  go  far  enough.  It  simply  gave  them  a 
judgment  against  the  defendant  with  recognition  of  their  lien  and  dis- 
missed the  intervention  of  the  bank.    It  is  admitted  that  the  bank  has 
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the  faudB  and  is  agreed  that  judgmeot  shall  go  against  it  for  the  amount 
of  the  plaintiffs'  claim  if  we  shall  decide  as  we  have  done,  and  an 
amendment  of  the  judgment  to  accomplish  that  end  is  prayed.  Tliere- 
fore, 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is 
amended  in  this  wise,  that  the  plaintiffs  have  and  recover  of  the  Citi- 
zens Bank,  intervenor  herein,  two  thousand  seven  hundred  and  seven 
dollars  and  twelve  cents,  with  interest  from  January  3, 1885,  and  costs 
of  both  courts,  and  as  thus  amended  that  it  is  afiQrmed. 


W.  8.  Benedict  and  H.  C.  Cage  for  Plaintiff  and  Appellant. 
E.  E,  Moise  and  J,  Timony  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  commercial  firm  of  J.  0.  Terry  &  Sons  and  the  in- 
dividual members  thereof,  J.  0.,  0.  F.  and  W.  S.  TeiTy  made  a  cession 
of  property  to  their  creditors,  and  filed  schedules  of  their  fiiiii  and 
individual  assets  and  liabilities  respectively. 

A  meeting  of  their  creditors  was  held,  at  which  there  were  two  can- 
didates for  syndic,  and  it  appears  from  the  notary's  proves  verbal  that 
of  the  entire  number  of  creditors  voting,  including  firm  and  indi- 
vidual creditors,  forty-six  creditors  representing  $11,000  voted  for  J^ 
W.  Stockton,  and  thirty-three  creditors  representing  $14,500  voted  for 
J.  S.  Hodgins.  The  procds  verbal  thus  showed  on  its  face  that  no  one 
had  received  the  majority  in  number  and  amount  requisite  to  the  elec- 
tion  of  a  syndic. 

No  objection  was  made  at  the  meeting  to  the  reception  of  any  of  the 
votes  cast  except  to  that  of  A.  Bradley,  an  individual  creditor  of  O.  F.- 
Terry for  (9000,  against  the  admission  of  which  a  protest  was  made 
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In  insolvent  proceedinfcs,  where  no  objection  ia  made  to  the  votes  of  creditors  before  the 
notary  holding  the  meeting  or  within  ten  days  after  the  filing  of  the  proces  verbal,  ob- 
jections based  on  the  informalit}'^  or  insafBciency  of  the  affidavits  to  the  debts  made 
before  the  notary  cannot,  thereafter,  be  urged. 

A  surety  or  acconimodatien  maker  or  endorser  of  a  nbte,  only  becomes  a  creditor  of  his 
pxincipal  when  he  has  paid  the  debt  and,  nntil  snch  payment,  he  is  not  entitled  to  vote 
as  a  creditor  in  the  insolvent  proceedings  of  his  principal. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston.  J. 
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'before  the  Dotary  on  grounds  fully  stated  therein  and  hereafter  to  be 
considered.  If  this  vote  were  rejected,  Stockton  received  a  clear 
majority  in  number  and  amount  of  the  votes  aud  was  duly  elected. 

The  proeds  verbal  was  filed  in  court  on  April  17, 1885. 

On  the  same  day  Stockton  took  a  rule  on  Hodgins,  Bradley  and  the 
insolvents  to  show  cause  why  the  vote  of  Bradley  should  not  be 
stricken  from  the  proces  verbal  and  why  he,  the  mover,  should  not  be 
-decreed  to  be  the  duly  elected  syndic. 

On  April  21,  Stockton  filed  a  regular  opposition  to  the  homologation 
•of  the  proces  verbal  on  the  same  ground,  and  praying  that  it  be 
4imended  by  striking  out  Bradley's  vote  and  thereupon  decreeing  his 
<own  election  as  syndic. 

No  other  opposition  was  ever  filed  to  the  proces  verbal,  and  the  juris- 
prudence is  well  settled  that,  except  so  far  as  opposed,  the procds  verbal 
became  absolute,  without  any  formal  homologation.  Goodale  vs. 
Creditors,  8  La.  125;  Gouy  vs.  Creditors,  2  La.  358;  Pandelly  vs. 
•Creditors,  9  La.  387 ;  Gwartney  vs.  Creditors,  13  Ann.  188. 

The  rule  taken  by  Stockton  went  regularly  to  trial.  No  written 
answer  thereto  was  filed.  It  is  admitted  that  no  question  was  raised 
•or  submitted  in  the  lower  court  except  the  validity  of  Bradley's  vote. 
The  couit,  holding  the  vote  to  have  been  properly  received  and  counted, 
rejected  Stockton's  demand,  discharged  the  rule  and  appointed  the 
-civil  sheriif  of  the  parish  as  syndic;  from  which  judgment  Stockton 
prosecutes  the  present  appeal. 

The  only  appellees  appearing  by  counsel  in  this  Court  are  the  in- 
solvents. 

They  almost  abandon  the  question  raised  in  the  lower  court  as  to 
"the  validity  of  Bradley's  vote,  and  claim  the  afiirmauce  of  the  judg- 
ment on  entirely  different  grounds. 

Thus  they  say  that  the  proces  verbal  shows  that  a  large  number  of 
the  votes  were  cast  by  proxies  whose  affidavits  as  to  the  debts  were 
not  made  of  their  own  knowledge. 

We  fully  adhere  to  the  doctrine  heretofore  affirmed  that  the  law  re- 
^quires  proxies,  in  making  the  required  oath  to  the  debt,  to  swear  of 
their  own  knowledge  and  not  merely  of  their  belief  or  from  merely 
•derivative  knowledge.  Phillips  vs.  Creditor,  36  Ann.  904 ;  Pandely 
vs.  Creditors,  9  La.  393. 

Had  the  votes  been  opposed  on  this  ground,  either  before  the  notary 
^r  by  opposition  to  the  proch  verbal  within  ten  days,  the  opposition 
would  have  been  successful.  But  it  is  unquestionably  too  late  to  raise 
such  objections  after  the  lapse  of  ten  days  from  the  filing  of  the  proch 
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verbal.  The  dictum  in  Pandely  vs.  Creditors  that  such  illegal  votes 
mnst  be  strack  ont  lins  no  application,  because  in  that  case  the  issue 
was  distinctly  raised  by  timely  opposition. 

Nor  is  the  defect  of  a  character  such  as  to  render  the  proceedings 
void  on  their  face,  and  therefore  null  without  opposition,  under  the 
dictum  in  Goodale  vs.  Creditors. 

The  nullified  homologation  resulting  from  the  lapse  of  the  ten  days- 
is  as  much  res  judicata  as  if  this  defect  had  been  urged  in  an  opposition 
and  overruled. 

We  conclude,  therefore,  that  even  had  this  point  been  raised  before 
the  lower  judge,  he  would  have  rightly  disregarded  it. 

It  only  remains  to  consider  whether  the  objections  to  the  reception 
and  counting  of  Bradley's  vote  were  well  founded.  We  think  tliey 
were.  On  his  own  showing  he  was  not  a  creditor  of  0.  F.  Terry.  He 
had  signed  notes  for  the  accommodation  of  Terry,  which  had  been, 
passed  to  D.  C.  McCan  &  Son,  who  now  hold  them.  Terry  was  and  is- 
bound  to  hold  him  harmless  against  nn^^  liability  on  said  notes,  and 
should  he  pay  them,  lie  would  undoubtedly  be  a  creditor  of  Terry  ; 
but,  until  he  pays  them,  he  is  not  a  creditor.  2d  Daniel's  Neg.  lustr^ 
^  l:iS9  et  seq. 

He  has  not  paid  them )  and  although  McCan  &  Son  have  obtained 
judgment  against  him  on  one  of  the  notes,  they  have  been  unable  to 
find  any  property  on  which  execution  could  be  levied  or  any  means  of 
enforcing  payment,  and  the  evidence  exhibits  no  probability  of  their 
ever  being  able  to  do  so. 

The  vote  of  Bradley  should  be  expunged. 

This  leaves  Stockton  with  a  clear  majority,  number  and  amount  of 
firm  and  individual  creditors,  and  gives  him  a  clear  right  to  the  ap- 
pointment as  syndic. 

This  relieves  us  from  the  consideration  of  questions  raised  as  to  the 
relation  of  partnership  and  individual  creditors.  The  firm  creditors 
are  unquestionably  creditors  of  the  individuals,  and  so  counted,  Stock- 
ton has  a  majority  in  number  and  amount  of  the  creditors  of  the  firm, 
and  of  each  individual  member. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed ;  and  it  is  now  ordered 
and  decreed  that  the  rule  herein  taken  be  made  absolute;  that  G.  vV. 
Stockton  be  declared  the  duly  elected  syndic  of  the  creditors  of  the 
insolvent,  and  entitled  to  be  appointed  and  confirmed  as  such  in  con- 
formity to  law,  and  that  this  case  be  remanded  to  the  lower  court  witb 
instructions  to  make  the  orders  and  take  the  other  steps  requisite  for 
the  execution  of  this  decree,  appellees  to  pay  costs  of  rale  and  of  this- 
appeal. 
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No  Oo2i>. 
The  ;5tate  of  Louisiana  vs.  Sampson  Roland. 

^  juror  accepted  on  tbe  faith  of  tlie  truth  of  hia  sworn  auAwerH,  but  who  on  cross-examina- 
tion contradicU}  himself,  may  be  challenged  peremptorily  before  the  oath  in  administered 
to  him. 

A  copy  of  a  coroner's  inqnest,  by  the  clerk  of  the  Criminal  District  Court  who  is  the  legal 
custodian  of  the  same,  is  admissible  in  evidence. 

A  motion  in  arrest  of  judgment  cannot  be  entertained  where  it  is  not  based  on  errors  paten^ 
on  the  face  of  the  proceedings . 

Testimony'  in  snpport  of  such  motion  cannot  be  received 

APPEAL  from  the  Twenty -second  District  Court,  Parish  of  As- 
cension.    Dxiffely  J. 

M.  J,  Cunningham,  Attorney  General,  for  tlic  State,  Appellee  : 

.1  Where  a  juror  in  a  criminal  trial  has  been  accopto<l  by  the  diHtrict  attorney  upon  the 
fdith  of  bis  sworn  replies  and  tendered  to  tbe  accuAed,  and  upon  this  Hubscquout  exami- 
nation he  oontradii'ts  himself  and  admits  that  he  has  heard  of  the  case,  the  State  may 
exercise  her  right  of  peremptory  challenge.  This  right  exists  until  the  oath  is  adminis- 
tered to  the  juror.  Bishop,  Vol.  1.  §945;  Whaiton  P.  and  P.  §  OTSj^Pioffat  on  Jury 
Trials,  §  165. 

2.*  A  tender  of  the  juror  to  the  accused  is  no  waiver  of  the  right  of  peremptory  challenge. 
Wharton  P.  and  P..  §  675. 

3.  A  copy  of  the  coroner's  inquest,  certified  to  by  the  deputy  clerk  of  the  Criminal  DistHct 
Court,  parish  of  Orleans,  is  admissible  in  evidence  to  prove  the  Corpus  delicti  in  a  trial 
for  murder  in  one  of  the  country  parishes.    The  copy  is  as  authentic  as  the  original. 

4 .  Grand  jurors  cannot  be  heard  to  impeach  their  finding.  Nor  is  their  evidence  admissible 
to  prove  allegations  contained  in  a  motion  in  arrest  of  judgment,  which  can  only  bo  sus- 
tained for  errors  patent  apon  the  face  of  the  record.  15  Ann.  557  ;  ^  .\nn.  658 ;  30  Ann. 
91 ;  2S  Ann.  129 ;  8  R.  513. 

A,  Gondrom  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

BeRxMudez,  C.  J.    The  accused  appeals  from  a  sentence  of   death 
ipassed  upon  him  on  a  verdict  of  guilty  of  murder. 

The  record  contains  bills  of  exceptions  to  the  rulings  of  the  district 
.judge,  permitting  the  peremptory  challenge  of  a  juror  by  the  State; 
admitting  a  certified  copy  instead  of  requiring  the  original  of  the 
coroner's  inquest,  and  refusing  the  introduction  of  testimony  in  sup  - 
port  of  a  motion  in  arrest  of  judgment. 

I. 
It  appears  that,  when  examined  by  the  State  on  his  voir  dire,  the 
.juror  said  that  he 'knew  nothing  of  the  case  and  tliat  when  cross- 
examined  by  the  defense,  he  admitted  having  heard  talk  about  it. 
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The  State  then  challenged  tlie  juror  peremptorily.  The  court  over- 
ruled the  objections  of  the  accused  and  discharged  the  juror.  To  this 
ruling  a  bill  was  taken. 

It  suffices  to  say  that  it  is  well  settled  that  the  challenge,  either  by 
the  prosecution  or  by  the  defense,  must  be  made  before  the  oath  is 
commenced,  down  to  which  period  the  rights  exists.  Waterman  C.  D. 
p.  602  (140) ;  Wharton  C.  P.  and  P.,  672;  Bishop  on  C.  P.  Vol.  1,  i  945 ; 
Proflfat  Jury  Trials,  $  105. 

It  is  no  waiver  of  the  right  to  challenge  for  cause  for  the  defendant 
to  pass  Ihe  juror  over  to  the  court  or  the  opposite  side  for  examination. 
Wharton  C.  P.  675. 

It  ifi  also  settled,  that  even  after  the  administration  of  the  oath,  it 
lies  in  the  discretion  of  tlie  court  whether  a  peiemptory  challenge 
shall  be  allowed  or  not.     Proffat  on  Jury  Trials,  $  165. 

In  the  present  case  the  challenge  was  made  after  tender  to  accused, 
but  before  the  qualifications  of  the  juror  had  been  admitted  and  before 
he  had  been  sworn. 

The  challenge  was  in  time  and  properly  sustained. 

II. 

The  court  was  right  in  admitting  in  evidence  a  certified  copy  of  the 
coroner's  inquest  which  was  at  the  time  on  record  in  the  d oik's  office 
of  the  Criminal  District  Court  for  the  parish  of  Orleans,  Avithin  whose 
jurisdiction  the  murdered  man  died  and  the  inquest  was  held. 

The  law  provides  that,  in  case  of  murder  or  manslaughter,  the  coro- 
ner shall  return  to  the  court  the  inquisition,  written  evidence  and  all 
recognizances  and  examination  by  him  taken.     See  R.  S.  664. 

The  clerk  of  such  court  thus  becomes  the  lawful  custodian  of  such 
papers  and  documents.  A  copy  of  the  same,  certified  by  him,  is 
equivalent  to  the  original,  in  point  of  authenticity. 

It  is  not  pretended  that  the  copy  was  not  an  exact  and  correct  tran- 
script of  the  original  and  that  the  accused  suffered  any  injury. 

It  appears  that  the  coroner  who  made  the  inquest  was  heard  as  a 
i^itness  on  the  trial  of  the  case,  but  nothing  shows  that  the  suflficiency 
of  the  copy  was  attacked. 

III. 

The  rule  is  that  a  motion  in  arrest  can  be  entertained  only  for  errors 
apparent  on  the  face  of  the  record. 

The  offer  of  testimony  in  support  of  such  a  motion,  which  did  not 
-disclose  such  errors,  was  properly  rejected. 

Judgment  affirmed. 


1 
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38    801  No.  9.547. 
'                         The  State  of  Louisiana  vs.  Stuickland  Spell. 

Proof  of  previously  conimanicated  threats  against  the  llf«)  of  the  accasecl  hy  the  deceased' 
in  cases  of  homicide,  is  inadmissible  unless  preceded  by  proof  of  some  assault  or  hostile 
demonstration  by  the  deoeased  sfirainst  the  nccascd  at  the  time  of.  or  immediately  pie- 
ceding  the  killing. 

The  question  of  the  admiseibUity  of  such  evidence  is  within  the  oxclasive  province  of  the 
tiial  judge,  who  must  be  satisfied  that  pro]>er  foundation  has  been  laid  before  admitting 
the  evidence,  and  who  has  the  leg.il  discretion  to  di^beliove  testimony  which  to  biB 
mind  appears  incompatible  with  the  proven  facts  an<l  circumstances  of  the  case. 

Jtuliogs  on  this  point  in  the  cases  of  Ford,  Labuzan  and  Janvier.  37  Ann.,  reaffirmed.  An 
accused  cannot  be  allowed  to  introduce  as  evidence  his  own.dechi rations  ot  motives  and 
intentions  connected  with  the  killing,  made  to  another  person  pre\  ious  tu  the  lioniicide. 

APPEAL  fioiii  tlie  Twenty -fifth  District  Court,  Pni  isli  of  Vei  inilion. 
DeBaillon,  J. 


M.  J.  Cunningham,  Attorney  General,  E.  C  SmedeSy  District  Attor- 
ney, and  TV.  B.  White,  Associate  Counsel,  for  tlie  State,  Appellee: 

1.  A  statement  made  by  the  accused  a  few  momenta  before  the  killing  is  inndmissible  to- 
prove  the  prisoner's  object  in  being  at  the  place  when  the  killing  occurred.  The  decla- 
ration is  self-serving.    30  Ann.  53d  ;  Wharton's  Cr.  £v.  §§  690,  69S,  893. 

3.  Evidenci)  of  t>hre;tts  communicated  or  uncommunicated,  made  by  the  deceased  sgainsC- 
the  accused,  or  of  attempts  made  by  deceased  at  waylaying  the  accused,  prior  to  the 
day  on  which  the  homicide  was  committed,  is  inadmissible  uuIchs  the  proper  foandalion 
has  been  laid  by  establishing  a  hostile  demonstration  on  the  part  of  the  deceased  against 
the  prisoner,  sufficient  to  disclose  an  intention  on  the  part  of  the  d(.>ceased  to  carry  those 
threats  into  execution.  Wharton,  Homicide,  §§  482,  605,  606 ;  Wharton  Cr.  Ev.,  §  68, 
757;  DestyCr.  Law.  §  128  a.;  5  ^nn.  490;  6  Ann.  420.  554  ;  14  Ann.  827;  32  Ann.  1084; 
33  Ann   1067;  34  Ann.  1078;  35  Ann.  71 ;  36  Ann.  81.  859;  .37  Ann.  460;  36  Ann.  148. 

3.  In  order  to  bring  before  this  Court  the  ruling  of  the  court  a  qua  refusing  to  grant  an 
application  for  a  new  trial,  and  also  refusing  to  charge  as  requested  by  the  defense 
formal  bills  of  exceptions  should  have  been  taken  thereto.  34  Ann.  881 ;  35  Ann.  543, 
770,  740,  769,  82,3. 


W,  W,  Edioards  for  Defendant  and  Appellant : 

When  there  have  been  threats,  accompanied  with  an  attempt  to  kill,  and  the  party  in  dan- 
ger believes,  and  has  the  right  to  believe,  he  can  escape  In  no  other  way  except  by  kill- 
ing his  foe,  ho  is  not  obliged  when  he  casually  meets  him  to  ily  for  safety,  nor  fjo  await 
his  attack.  Bohanan  vs.  Com.,  8  Bush,  481 ;  Wat.  Crim.  Dig.,  p,  315,  No.  6G3;  Cotton  vs. 
State.  31  Miss.  504 ;  Granger's  case,  5  Yerger,  459. 

In  homicide,  when  there  is  any  evidence  going  to  show  excuse  or  extenuation,  it  is  proper 
to  go  to  the  jury.    Whar.  Crim.  Ev.  9th  Ed.,  §  335  and  note  2,  under  ^  334;  9  Met.  93. 

All  acts  and  sayings  immediately  connected  with  the  principal  act  form  part  of  the  rea 
gestce,  as  the  case  of  the  Philadelphia  riots,  and  are  admissible.  Whar.  Crim.  Ev.  ^  262  ;: 
Cowen  and  HiU's  ^otes  to  Phil.  Ev..  Yancott's  Ed.  vol.  3,  part  I,  p.  213,  et  stq. 

Any  fact  which  tends  to  prove  the  real  motive  of  the  defendant  in  killing  the  deceased,  ia 
relevant  evidence,  whether  offeied  by  the  State  or  by  defendant.  Flanagan  vs.  State, 
46  Ala.  703;  also  1  Archb.  PI.  and  Pr.,  p.  813  Pomeroy's  Ed.;  Stokes  vs.  Peoplto,  S 
y.  Y.174.  • 
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It  defendant  nef;ligently  formed  an  erroneoua  opinion  as  to  the  necessity  of  killing,  it  is 
manslanghter;  but  if  the  opinion  was-^not  negligently  formed,  though  erroneous,  he  is 
justifiable,    Whar.  Cr.  Law,  9th  £d.,  §§  49S  and  493.  • 

^ncommanicated  threats  are  admissible  to  corroborate  other  threats  communicated  (when 
the  latter  are  admissible.)  1  Arch.  Cr  Pi.  and  Pr.  pp.  809,  and  811,  Pomeroy's  Bd.; 
see  also  People  vs.  Stokes,  53  K.  T.  174. 


Tlie  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  The  defendant  appecals  from  a  conviction  of  murder 
-without  capital  punishment,  and  he  relies  on  errors  to  his  detriment, 
Tvhich  he  sets  forth  in  seven  bills  of  exception. 

All  the  grounds  of  his  complaint,  although  embraced  and  detailed 
in  numerous  bills,  may  easily  be  summarized  into  and  discussed  under 
the  heading  of  one  general  principle. 

The  pivotal  point  of  his  complaint  involves  the  alleged  error  of  the 
tiial  judge  in  excluding  the  testimon}'  of  several  witnesses,  by  which 
the  accused  intended  to  show  repeated  threats  against  his  life  by  the 
deceased,  and  a  conspiracy  between  the  latter  and  another  person  to 
kill  the  accused  by  waylaying  him,  and  thus  to  perpetrate  a  cold- 
blooded assassination. 

The  reasons  of  the  judge  for  his  course  are  included  mainly  in  the 
^rst  bill,  to  which  he  refers  in  all  the  subsequent  bills  contained  in  the 
record. 

The  substantial  ground  which  he  advances  is  the  failure  of  the  ac- 
•cused  or  of  his  counsel  to  have  laid  the  proper  foundation  for  such 
proof,  by  showing  that  the  deceased  had  made  some  assault  on  his 
slayer  or  some  hostile  demonstration  against  him  at  the  time  of,  or 
immediately  preceding,  the  killing. 

The  judge  informs  us  in  his  statement  subjoined  to  the  bill,  that  the 
proffered  evidence  had  reference  to  alleged  threats  and  acts  which  had 
preceded  the  homicide  by  several  days,  and  that  no  proof  had  been 
made  of  an  apparent  intention  of  the  deceased  to  carry  any  of  the 
alleged  threats  into  execution  when  he  met  the  accused  on  tlie  occasion 
-of  the  homicide ;  the  meeting  took  place  in  a  prairie  in  broad  day- 
light, and  the  deceased  was  shot  down  by  the  defendant,  in  the  very 
4ict  of  begging  for  his  life. 

Such  proof  of  the  manner  in  which  the  homicide  occurred,  in  the 
absence  of  any  proof  of  any  preceding  assault  on  his  slayer  or  of  any 
hostile  demonstration  against  him,  on  the  part  of  the  deceased  would, 
in  the  light  of  well  settled  jurisprudence,  seem  to  have  left  to  the  trial 
Judge  no  other  alternative  but  to  exclude  the  proffered  testimony. 

But  counsel  for  the  accused  submits  that  the  judge  is  in  error  in  his 
4ippreciation  of  preceding  evidence  which  did  show  hostile  demonstra- 
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tions  on  the  part  of  the  deceased  and  of  his  co-couspirator,  against 
the  accused,  when  they  all  three  met  in  the  prairie. 

And  counsel  further  argues  that  the  trial  judge  simply  usurps  the- 
fanctions  of  the  jury  when  he  claims  the  right  of  judging  of  the- 
nature  of  the  evidence  as  preliminary  to  the  introduction  of  testimony 
of  alleged  threats  on  the  part  of  the  deceased.  The  argument  is  quite 
obsolete  when  tested  under  the  established  rules  of  criminal  juris- 
prudence. 

This  question  was  maturely'  considered  by  us  in  the  recent  case  of 
Ford,  37  Ann.  443,  which  has  perhaps  not  yet  reached  t»Dunsel  for  the 
accused.  We  said  on  that  subject:  **In  passing  on  such  a  question^ 
the  trial  judge  must  of  necessity  be  clothed  with  the  authority  to  de- 
cide whetlier  a  proper  foundation  has  been  laid  for  the  proffered  evi 
dence,  and  that  authority  necessarily  includes  the  discretion  to  ignore- 
and  not  consider  testimony  which  his  reason  refuses  to  believe." 

We  will  not  do  the  injury  to  the  district  judges  of  the  State  of  sup- 
posing, with  counsel  for  the  accused,  that  any  one  of  them  can  be 
found,  so  devoid  of  all  sense  of  duty  as  to  secure  conviction  of  an  ac- 
cused by  designedly  excluding  testimony  which  might  be  favorable  to 
him.  If  there  be  such  a  judge,  his  case  should  be  dealt  with  in  other 
proceeding,  for  which  the  Constitution  has  made  ample  provision,  but 
the  issue  cannot  be  met  in  an  appeal  which  merely  involves  the  cor- 
rectness of  his  rulings. 

The  rule  laid  down  in  the  Ford  case  was  not  without  precedent,  ar.d  it 
has  been  subsequently  followed  by  this  Court.  State  vs.  Labuzan,  JJT 
Ann.  490;  State  vs.  Janvier,  37  Ann.  644. 

In  the  case  of  Janvier  the  district  judge  was  upheld  in  his  admitted 
refusal  to  give  credence  to  the  ntatements  ot  two  witnesses  in  support 
of  a  hostile  demonstration,  on  the  ground  that  their  testimony  ap- 
peared ^*  improbable  in  itself,  and  inconsistent  with  all  the  proven 
facts  and  circumstances  of  the  case."     *     •     » 

In  one  of  the  bills  the  trial  judge  is  charged  with  error  in  excluding 
testimony  tending  to  show  that  two  days  before  the  homicide  the  de- 
fendant had  stated  to  the  proffered  witness  that  the  deceased  and  his 
co-conspirator  were  lying  in  wait  in  the  woods  for  the  accused,  an<l  that 
the  latter  was  actually  afraid  to  go  by  alone.  What  a  convenient  defense 
would  there  be  afforded  to  nmrderers  in  their  yearning  desire  to  remove 
their  enemies!  Counsel's  argument  that  such  a  statement,  made  two 
days  before  the  killing,  is  admissible  as  evidence  to  show  the  state  of  the 
mind  of  the  accused,  needs  no  other  refutation  than  a  mere  mention. 

The  same  answer  is  sufficient  to  meet  the  complaint  against  the  ex- 
clusion of  testimony  consisting  of  a  statement  of  the  accused  to  the 


NEW  ORLEANS,  JANUARY,  1886.  2:i 


Stato  VH.  Sitnpm>D. 


witness  a  sliort  time. before  the  killing,  tliat  liis  object  in  going  to  that 
spot  was  to  hunt  for  a  lost  pistol.  It  was  by  no  means  part  of  the  r<?^ 
ge8t(B,  as  erroneously  argued  by  counsel,  and  surely  the  witness  could 
not  know  the  object  of  the  accused  in  going  to  that  prairie  at  that  par- 
ticular time.     State  vs.  Ford,  37  Ann.  462. 

Our  examination  of  the  record  has  disclosed  to  our  entire  satisfac- 
tion that  the  accused  had  had  a  fair  and  impartial  trial. 

Judgment  affirmed. 


No.  9551. 
Thi5  State  of  Louisiana  vs.  Rose  Simpson.  -jj — jji 

The  Constitution  and  lawg  gnarantee  to  a  party  charged  with  crime  the  right  to  be  heard  hr  ^  _  ?^l 
connxel,  and  where  the  party  is  unable  to  employ' counsel,  it  in  the  duty  of  the  court  to  L^  ^ 
a88i»rii  one.  This  right  is  not  an  empty  formality,  but  an  inestimable  privilege,  and  the 
counsel  so  assigned  shonld  be  allowed  a  reasonable  time  to  make  preparation  for  the  de- 
fense, and  where  under  oath  he  states  that  he  has  been  unable  to  do  so,  assigning  Jnst 
reasons  therefor,  and  asks  a  delay  for  the  pnrpose  of  preparation,  and  it  is  refused  him. 
and  he  has  not  been  wanting  in  diligence,  ?ield  that  such  ruling  was  error. 

PPEAL  from  the  Twenty-fourth  District  Court  Parish  of  Plaque- 
mines.   LivavdaiSy  J. 


A 


M,  J.  Cunningham,  Attoniey  General,  and  James  Wilkinson,  District 
Attorney,  for  the  State,  Appellee. 

F.  C.  Zacharie  for  Defendant  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant,  indicted  and  tried  for  murder,  and  con- 
victed of  manslaughter,  appeals  from  a  sentence  of  imprisonment  at 
hard  labor  for  twenty  years. 

The  indictment  was  returned  into  court  on  the  fifth  of  October,  1885^ 
the  sjime  day  the  accused  was  arraigned  and  counsel  assigned  to 
defend  her,  and  the  case  fixed  for  trial  on  the  ninth  of  same  month.. 
On  that  day  the  counsel  made  a  motion  for  a  continuance  accompanied 
by  his  affidavit,  stating  that  he  *^  was  only  assigned  as  counsel  in  this 
cause  late  on  the  evening  of  the  fifth  of  October,  and  that  said  counsel 
is  entitled  to  an  indulgence  from  this  honorable  court  of  a  reasonable 
time,  on  which  to  prepare  a  suitable  and  valid  defense,  which  counsel 
believes  there  is  in  this  case.  That  said  assigned  counsel  has  not  had 
any  time  to  do  so,  inasmuch  as  said  assignment  was  made  in  the  midst 
of  a  busy  term  of  court,  when  the  said  assigned  counsel  was  already 
preoccupied  with  a  mass  of  other  business  which  compelled  him  to  de- 
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vote  tbe  whole  of  Tuesday  to  its  transactiou,  and  that  he  had  been 
constantly  occupied  during  Wednesday  and  Thursday,  £oing  to  and 
returning  to  the  city  of  New  Orleans,  where  he  was  engaged  in  the 
transaction  of  other  business  during  his  limited  stay  there,  only 
arriving  at  the  court-house  last  evening  (Thursday),  at  a  late  hour; 
that  the  accused  is  without  means  or  any  other  assistance  in  the  world 
outside  of  the  counsel  assigned,  that  she  is  an  ignorant  field  hand ; 
that  Stella  Plantation,  where  the  crime  is  charged  to  have  been  com- 
mitted, is  distant  twenty- five  or  more  miles  from  the  court-house,  with 
only  communication  twice  a  day  at  irregular  hours,  and  that  the  as- 
signed counsel  has  been  unable  to  visit  the  ])lace  or  to  see  any  of  the 
witnesses  in  this  cause,  or  generally  to  prepare  the  case  involving  as 
it  does  the  life  of  a  human  being,  embracing  points  of  law  and  fact, 
requiring  much  study  and  research,  which  said  counsel  has  been  una- 
ble to  devote  to  it." 

This  counsel  was  F.  C.  Zacharie,  Esq.,  a  resident  of  New  Orleans. 

It  moreover  appears  from  his  brief— and  his  statement  is  not  denied — 
that  the  murder  was  charged  to  have  been  caused  by  ill  treatment  and 
starvation ;  that  the  defense  was  that  the  death  resulted  from  a  disease 
with  which  the  deceased  was  alleged  to  be  afflicted;  that  this  defense 
required  an  examination  of  a  work  or  works  on  medical  jurisprudence, 
And  there  were  none  at  hand,  and  also  required  the  testimony  of  medi- 
cal experts  or  physicians,  and  with  the  exception  of  the  coroner  who 
was  a  physician  and  a  witness  for  the  State,  there  were  none  in  the 
place  where  the  court  was  held.  It  also  appears,  that  when  this  appli- 
cation was  made,  the  session  of  the  court  was  drawing  to  a  close,  and 
a  postponement  of  the  Vial  to  allow  sufficient  time  for  preparation 
asked  by  the  counsel  at  the  same  term  of  court,  was  impracticable. 

The  delay  asked  was  refused  and  a  bill  of  exceptions  taken  to  the 
ruling  of  the  court. 

Considering  that  the  offense  charged  was  murder;  that  tlic  indict- 
ment had  only  been  filed  at  the  same  term  of  court;  that  the  counsel 
assigned  for  the  defense  was  a  non-resident  of  tlie  parish  whei*o  the 
•court  was  held,  and  had  no  sufficient  opportunity  to  confer  with  the 
witnesses,  and  that  the  defense  to  be  made  required  great  research  of 
Authorities  on  a  question  of  much  difficulty  and  intricacy,  we  think  the 
judge  a  quo  erred  in  overruling  the  motion. 

The  Constitution  and  laws  of  the  land  guarantee  to  parties  charged 
with  crime,  the  right  to  be  heard  by  counsel.  This  is  no  meaningless 
formality,  but  it  is  an  inestimable  right,  and  the  more  appreciable 
when  the  charge  involves  the  life  of  a  human  being.     It  would  be  a 
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barren  right  if  the  counsel  were  not  allowed  a  reasonable  time  to  pre- 
pare for  the  defense,  time  to  investigate  the  facts,  and  to  examine  the 
law  applicable  to  the  case.  Even  in  civil  cases,  counsel  appointed  to 
represent  an  absentee  is  allowed  time  for  preparation  and  to  corres- 
pond with  his  client,  and  it  would  seem  a  crying  injustice  if  the  same 
privilege  were  not  extended  to  one  indicted  for  a  crime  involving  his 
life. 

The  counsel  under  a  proper  and  conscientious  sense  of  his  responsi- 
bility in  this  case,  only  asked  for  such  delay  as  was  necessary  for  the 
proper  discharge  of  the  grave  and  responsible  duties  that  the  appoint- 
ment in  question  devolved  upon  him. 

There  is  another  bill  of  exceptions  in  the  record  talien  against  the 
refusal  of  the  judge  to  grant  a  continuance  on  account  of  the  absence 
•of  material  witnesses,  which  impresses  us  as  possessing  force  and 
merit,  but  we  prefer  to  rest  our  decisions  on  the  ground  first  above 
presented.  A  review  of  the  entire  record  satisfies  us  that  the  prosecu- 
tion was  characterized  by  undue  haste,  scarcely  compatible  with  the 
guarantee  of  a  fair  and  impartial  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  and 
sentence  appealed  from  be  reversed  and  set  aside,  and  that  the  cause 
be  remanded  to  be  proceeded  with  according  to  law. 


No.  9507. 
Isaac  Levy  vs.  New  Orleans  Waterworks  Company. 

The  act  of  incoiporation  of  the  New  Orleans  Waterworks  Company  forbids  it  to  charge 
more  for  water  than  was  paid  tji^the  city  at  the  date  of  its  iDcorporation  on  March  31, 
18T7,  and  the  charge  made  by  the  city  at  that  time  was  fifteen  cents  for  a  thousand  gal- 
lons to  large  consumers. 

An  owner  of  a  rice-mill  in  New  Orleans  is  entitled  to  the  use  of  water  conveyed  through 
the  pipes  and  condaits  of  the  Waterworks  Company  on  paying  in  advance  for  his  supply 
at  that  rale. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe f  J. 


Jonas  de  Nixon  for  Plaintiff  and  Appellee. 
J,  B,  Becktcith  for  Defendant  and  Appelant : 

I. 

-A  writ  of  injunction  cannot  be  lawfully  resorted  to  to  compel  specific  performance  where  it 
appears  that  the  alleged  contract  which  it  is  sought  to  enforce  is  not  completed  or  cer- 
tain in  all  of  its  parts,  nor  where  the  plaintiff  has  not  carried  out  ns  far  as  possible  his 
part  of  the  alleged  contract.    High  on  Ii^unoUons,  par.  708,  and  cases  there  cited. 
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II. 

The  fact  that  a  remtidy  of  law  exiats  for  the  Tiolation  of  alleged  contract  or  right  is  always 
a  anfficient  objection  to  the  interference  by  IqJunctioD.  High  on  Injunction,  par.  695,. 
etgeq. ;  Morris  vs.  Society,  etc.,  1  Halst,  Ch.,  203;  Greggerson  va.  lusley,  4  Blatch,  503;. 
Canton  vs.  R.  R.  Co..  21  Md.  383;  Collins  vs.  Plumb.  16  Ves.,  4M. 

III. 

Where  a  plaintliT  seeks  to  enforce  what  he  believes  a  right  secared  to  him  by  law,  and  re- 
sorts to  injunction,  the  pleadings  must  show  that  not  only  is  his  supposed  right  clear 
and  palpable,  but  that  ne  has  tendered  full  compliance  with  all  conditions  imposed  on 
him.      Posey  vs.  Wright,  31,  p.  ;J87;    11  Wall.  108;  15  Wall.  547:  72  U.  S.  575;  113  U.. 
8.  516. 

IV. 

A  wiit  of  injunction  cannot  be  used  to  take  property  out  of  the  possession  of  another,  nor 
to  compel  any  person  to  sell  his  property  to  another  without  his  consent,  or  without  any 
agreement  as  to  price.  Mnrdock's  case.  2  Bland  461 ;  Bosley  vs.  Susquehanna,  3  Bland 
63;  Farmers  vs.  Reno,  53.Penn,  224;  Washington  vs.  Green,  1  Md.  Ch..  97;  Blackmore 
vs.  Glnnmorganshire,  1  Myl.  Y.  S.,  154. 

V. 

The  plaintiff  in  thiH  case  i^  not  entitled  to  any  relief  or  injunction  until  he  in  due  form  ten- 
ders the  defendant  the  amount  he  admits  due,  or  pays  the  same  into  coait,  where  the- 
defendant,  if  he  so  elects,  may  take  the  same  without  being  compelled  to  resort  to  a- 
lawsuit  to  Hx  the  amount  or  recover  the  money. 

VI. 

Under  the  pleadings  in  the  record  and  the  proofs,  the  plaintiff  has  shown  no  cause  of  action 
or  right  to  recover. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  plaintiff  is  a  rice-miller  in  New  Orleans,  the  mo- 
tive power  of  his  machinery  being  steam,  niul  he  obtains  his  supply  of 
water  from  the  defendant.  He  alleges  (hat  the  defendant  by  the  terms 
of  its  charter  is  compelled  to  furnish  him  with  water  needful  for  his 
mill  at.  rates  not  greater  than  tlioae  charged  by  and  paid  to  tJie  City  of 
New  Orleans  on  March  31,  1877,  but  that  the  company  demands  from 
him  four  hundred  dollars  a  year  for  his  water-supply,  a  sum  greatly  in 
excess  of  tlie  rates  it  is  permitted  to  charge,  and  threatened  to  cut  off 
that  supply  entirely  unless  he  complied  with  its  demand.  An  injunc- 
tion was  pniyed  and  issued  forbidding  the  execution  of  this  threat  and 
certain  proceedings  under  it  have  heretofore  been  bef  >re  us.  State  ear 
rel  Waterworks  Co.  v.  Levy,  86  Ann.  942. 

The  defendant,  after  an  exception  of  no  cause  c»f  action  which  was 
overruled,  answered  averring  that  the  sum  demanded  was  just  and 
reasonable  and  the  true  amount  due.  There  was  judgment  for  the 
plaintiff  decreeing  that  he  had  a  right  to  use  the  water  from  the  pipes 
and  conduits  of  the  defendant  at  the  rate  of  fifteen  cents  for  one  thou- 
sand gallons,  and  that  this  amounts  at  present  to  two  hundred  dollars 
a  year  which  bo  must  pay  in  advance,  and  reserving  the  right  of  the 
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company  to  recover  more  if  hereafter  the  supply  shall  be  increased 
and  reserving  Levy's  right  to  pay  less  if  the  supply  shall  be  decreased, 
always  preserving  the  rate  lixed  by  the  judgment. 

The  defendant's  charter  was  given  it  by  the  legislature  of  1877,. 
Acts  Ex.  Sess.  p.  51,  and  its  15th  sect,  provides  that  the  Waterworks 
Company  shall  have  the  right  to  fix  the  rates  of  charge  for  water  pro- 
vided that  the  net  profits  of  the  company  shall  not  exceed  ten  per 
cent,  per  annum,  and  whenever  they  do  exceed  that  rate  the  City 
Council  shall  have  the  right  to  require  a  reduction  to  that  rate,  and 
provided  fuither  that  the  charges  shall  not  exceed  those  then  paid  to 
the  city.    The  date  of  the  act  is  March  31,  1877. 

Obviously  it  was  only  necessary  to  ascertain  what  was  the  rate  paid 
to  the  city  at  that  date  in  order  to  ascertain  the  maximum  iVite  that 
the  defendant  could  charge. 

There  is  a  mass  of  testimony  on  that  point.  Prior  to  and  at  the 
date  of  that  Act  this  mill  paid  $150  a  year  for  water,  and  immediately 
thereafter  when  the  defendant  took  charge  of  the  waterworks,  $175 
was  demanded  and  paid,  and  this  sum  continued  to  be  paid  yearly 
until  the  demand  was  increased  to  $400  when  it  was  resisted  by  this  suit.. 
It  is  not  claimed,  nor  is  it  the  fact,  that  any  change  had  been  made  in  the 
mill  either  in  machinery  or  time  or  manner  of  running  that  would  in- 
crease the  consumption  of  water.  It  does  not  appear  that  these  rates 
of  annual  charges  were  the  result  of  any  accurate  or  approximate 
computation  of  the  quantity  of  water  consumed,  but  the  fact  that  the 
city  was  content  with  $150  a  year  as  long  as  she  held  the  waterworks,. 
and  that  the  defendant  was  content  with  $175  a  3'ear  thereafter  fnmi 
1877  to  1883,  creates  a  strong  presumption  that  these  sums  were  not 
tar  wrong  or  inadequate. 

Nor  is  there  any  support  by  the  record  of  the  suggestion,  made  by 
the  defendant  in  oral  argument  and  in  brief,  that  these  rates  were  af- 
fected by  the  abnormal  condition  of  the  City  government  and  of  pub- 
lic affairs  at  that  time.  If  it  had  appeared  that  the  fixing  of  these 
rates  had  been  the  result  of  corruption,  official  venality,  or  other  like 
cause,  Ave  should  not  think  the  defendant  l>ound  for  all  time  by  rate* 
fixed  under  exceptional  circumstances. 

The  testimony  Avas  addressed  to  the  ascertainment  with  accuracy  of 
the  actual  quantity  of  water  consumed,  and  the  price  paid  to  the  city 
by  consumers  In  March  1877.  This  last  is  found  to  be  fifteen  cents  for 
a  thousand  gallons  to  large  consumers.  The  defendant's  engineer 
says  a  fair  way  of  estimating  the  quantity  is  to  allow  a  gallon  of  water 
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to  each  pound  of  coal,  but  tliat  this  will  vary  with  differeut  kinds  of 
coal,  and  that  experiments  recently  made  by  him  at  the  company's 
works  shewed  that  even  one  and  one-fifth  /gallons  of  water  may  be 
evaporated  with  a  pound  of  coal  but  that  it  is  unusual  and  not  under 
ordinary  conditions. 

He  appears  to  have  made  examinations  and  computations  specially 
with  reference  to  the  issue  involved  in  this  case  and  with  the  view  of 
informing  jiimself  of  the  details  in  order  that  he  might  testify  on  this 
subject  intelligently.  He  says  he  knows  the  size  of  the  plaintiff's 
boilers  and  is  able  to  form  a  correct  estimate  of  the  quantity  of  coal 
consumed  in  them  in  twenty -four  hours,  and  having  ascertained  the 
quantity  of  coal,  fixes  7000  or  7500  gallons  as  the  quantity  of  water 
consumed  in  the  same  time. 

It  appears  that  during  the  year  in  question  the  mill  ran  about  eight 
months.  It  began  about  the  middle  of  August  and  continued  until 
the  following  May,  but  from  this  time  i<^  to  be  deducted  alternate  Sun- 
days during  the  time  the  mill  is  running  day  and  night,  which  is  two 
and  a  half  or  three  months  in  the  first  part  of  the  milling  season,  and 
still  more  is  to  be  deducted  for  the  remaining  ^ve  months  of  that  sea- 
son wiien  the  mill  is  run  only  twelve  hours  or  during  the  daj'  only 
during  which  time  there  are  also  intervals  of  two  weeks'  rest.  The 
lower  judge  computed  the  water  consumed  for  three  months  or  ninety 
days  at  7500  gallons  a  day  and  for  five  months  or  one  hundred  and 
fifty  days  at  half  that  quantity  a  day,  and  thus  gives  a  sum  total  of 
1,237,500  gallons  for  the  season,  the  cost  of  which  at  fifteen  cents  a 
thousand  gallons  is  a  fraction  over  $185.  The  plaintiff  offered  to  pay 
$200,  and  the  judgment  fixes  that  as  the  sum  to  be  paid  by  him  for 
that  year,  providing  at  the  same  time  for  its  increase  or  decrease  as 
the  consumption  of  a  greater  or  less  quantity  of  water  shall   warrant. 

The  judgment  is  based  on  as  reliable  datii  as  can  be  obttained.  It  is 
more  favourable  to  the  company  than  the  computation  warrants  but 
the  plaintiff  does  not  complain. 

The  defendant  foresees  ruin  if  it  is  compelled  to  abide  by  a  rule  that 
inexorably  requires  it  to  furnish  water  at  the  various  rate  prescribed 
in  the  judgment,  but  in  truth  the  rate  was  fixed  and  prescribed  in 
its  own  act  of  incorporation.  The  cardinal  requirement  is  that  it 
shall  not  charge  more  than  was  paid  to  the  city  at  the  time  when  it 
accepted  the  franchise,  and  the  estimates  of  its  own  engineer  indubit- 
ably hx.  the  sum  due  from  the  plaintiff  as  not  exceeding  th<it  for  which 
Judgment  was  awarded. 

Judgment  afiirmed. 
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No.  9508. 
Isaac  Levy  vs.  New  Orleans  Waterworks  Company. 

Tb«  codal  proyisiona  of  our  practice  toucbio£  iDjnnotiona  are  broader  and  more  conipreheiD 
Bive  than  the  rules  of  the  chancery  conrta  and  inelade  canaea  for  inXnnctions  that  woald 
not  be  aanctioned  in  a  common-law  court.  Differences  in  the  manner  of  obtaining  the 
writs  under  the  two  systems  are  not  less  manifest  than  the  difference  in  their  scope. 
Under  our  system  when  it  has  been  JttdiciDlIy  determined  that  the  writ  was  rightfully 
issued,  there  can  be  no  doubt  that  the  party  who  has  been  injured  by  disobedience  of  it 
may  recover  all  damages  he  haa  suffered  thereby. 

APPEAL  from  the  Civil  District  Court  for  the  Pnrisli  of  Orleans^ 
Monroe,  J. 


Jonas  (&  Nixon  for  Plaintiff  and  Appellee. 
J,  R,  Beckwith  for  Defendant  and  appellant. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  This  suit  is  for  the  recovery  of  damages  alleged  ta 
have  been  sustained  because  of  the  cutting  off  water  from  the  plain- 
tiff^s  rice-mill  by  the  defendant  company.  It  is  a  pendant  to  the  in- 
junction-suit between  the  same  parties. 

The  items  are  loss  of  profit  of  sixteen  days  milling  estimated  at 
$2,520.20— the  expenses  of  the  mill  while  idle,  $439.52— interest  on 
the  value  of  the  mill-machinery  and  on  the  value  of  the  rice  on  hand 
at  the  stoppage,  $i89.12— sum  expended  ou  attempting  to  bore  wells  to- 
obtain  water,  $150— total  $3,298.84. 

The  lower  court  gave  judgment  for  $94.58. 

The  water  was  cut  off  October  5,  1884,  and  was  restored  on  2l8t.  of 
same  month.  On  the  day  before  its  restoration  the  parties  to  this  suit 
agreed  in  writing  that  the  plaintiff  should  pay  four  hundred  dollars^ 
cash  for  his  water  supply  for  two  years  from  Oct.  1,  1883  to  same  date 
1885,  reserving  the  question  of  any  further  sum  due  the  defendant  to 
the  decision  of  the  injunction  suit  pending,  and  the  defendant  agreed 
to  turn  on  the  water  at  once,  the  right  of  each  to  claim  damages  of 
the  other  being  reserved.  The  money  was  paid  and  the  next  day  the 
water-connection  was  restored. 

The  petition  was  filed  while  the  injunction-suit  was  pending  and 
therefore  before  it  had  been  judicially  detenuined  whether  the  injunc- 
tion had  been  rightfully  or  improvidently  granted.  This  was  made 
the  ground  of  an  exception  of  no  cause  of  action  which  was  properly 
overruled. 

Of  course  the  plaintiff,  in  bringing  his  suit  for  damages  during  the 
pendency  of  the  injunction,  ran  the  risk  of  an  adverse  decision  in  the 
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^rst  suit,  iu  whicli  evmit  his  suit  for  damages  would  uot  only  liave 
fallen  but  Ins  adversary,  on  suing  him  iu  turn  for  damages  for  the 
wrongful  injunction,  could  have  included  the  costs  and  expenses  put 
upon  him  bv  the  plaintiff's  second  suit.  But  if  he  chose  to  take  the 
risk  no  harm  ^a»  done.  The  two  suits  went  along  pari  passu,  the  in- 
junction having  been  first  tried,  and  the  fact  that  we  have  the  two 
records  now  cm  appeal  at  the  same  time,  each  complete  and  with  all 
neci'ssary  or  available  [u-oof,  is  an  answer  to  the  objection  that  the 
present  suit  was  premature. 

It  is  still  claimed  by  the  defendant  that  the  injunction  was  wrong- 
fully obtained  and  that  there  is  no  warrant  of  law  for  it,  but  even  if 
rightfully  issued  that  it  did  not  extend  beyond*  Oct.  1,  1884.  All  con- 
tention on  the  duration  of  the  writ  is  closed  by  our  decision  iu  State 
•ex  rel.  Waterworks  Co.  v.  Levy,  36  Ann.  941,  and  upon  the  plaintiff's 
right  to  the  writ  it  is  very  likely  that  at  common  law  it  would  not  be, 
issuable,  but  the  codal  provisions  for  our  practice  are  broader  and 
more  comprehensive  than  the  rules  of  the  chancery  courts  and  include 
many  causes  for  injunctions  that  would  not  be  sanctioned  in  a  common- 
law  court.  Differences  in  the  manner  of  obtaining  the  writs  under 
the  two  systems  are  not  less  manifest  than  the  difference  in  their 
scope,  and  there  can  be  no  doubt  that  when  it  has  been  determined 
that  the  writ  was  rightfully  issued,  the  party  who  has  been  aggrieved 
by  disobedience  of  it  may  recover  all  damages  he  has  suffered  thereby. 
Code  Prac.  art.  308. 

In  estimating  these  damages  we  do  not  find  data  in  the  record  that 
justify  us  in  altering  the  amount  assessed  by  the  lower  judge.  The 
expenses  of  employees  would  be  included  by  us  as  they  would  have 
been  included  by  him,  but  they  were  employed  by  the  year  and  no  loss 
quoad  their  salaries  was  sustained  by  the  stoppage  of  the  mill. 

Judgment  affirmed. 

Dissenting. 

Poch6,  J.  Referring  to  my  dissenting  opinion  in  the  case  of  the 
State  ex  rel.  Waterworks  Company  vs.  Levy,  36  Ann.  941,  and  believ- 
ing for  the  reasons  therein  given  that  there  was  no  injunction  on  the 
fifth  of  October,  1884,  restraining  the  Waterworks  Company  from  cut- 
ting off  Levy's  water  supply,  I  hold  that  they  cannot  be  mulcted  iu 
damages  for  disposing  of  their  own  property  according  to  their  own 
judgment  and  in  the  light  of  their  best  interests. 

I  therefore  dissent  from  the  opinion  and  decree  of  the  majority  in 
this  case. 

Bermudez,  C.  J.    I  concur  in  this  opinion . 
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No.  9608. 

TeE   State   ex   rel   G.  W.   Sentell   et   al.   vs.  Judge   of    the 

Twelfth  District  Court,  Parish  of  Avoyelles.  ^  ,^l 

BiBtrict  conrts  have  no  power  to  qnestion  the  authority  of  mandates  of  this  Court  or  to  re- 
fuse to  execute  them ;  but  the  tttmoat  effect  which  can  be  claimed  for  them,  so  far  as 
their  execution  is  concerned,  is  that  they  shall  be  executed  according  to  law  ArVhen  an 
application  is  made  to  restrain  further  proceedings  in  execution  of  a  writ  on  the  ground 
that  the  requirements  of  the  law  as  to  the  mode  of  execution  have  been  violated,  the 
district  court  does  not  exceed  its  powers  in  granting  such  an  injunction.  When,  there- 
after, it  has  rendered  a  judgment  dissolving  the  injunction,  the  party  cast  had  the  right 
to  a  suspensive  appeal,  and  in  granting  ihe  same  the  judge  only  performed  his  legal  duty. 

During  the  pendency  of  such  appeal,  the  injunction  operates  as  if  never  dissolved,  and  it  is 
not  the  duty  of  the  judge  to  proceed  with  the  execution  of  a  writ  thus  enjoined. 

-An  application  for  mandamus  directing  him  so  to  proceed  cannot  be  allowed. 

PPLICATION  for  Mandamus. 


A' 


Thorpe  i&  Feterman  and  X.  K.  Barbery  Jr.,  for  the  Relators. 

The  opinion  of  t]ie  Court  was  delivered  by 
.  Fenner,  J.  At  the  recent  term  of  this  Court  at  Opelousaa,  in  the 
^suit  of  G.  W.  Sentell  et  al.  vs.  Mrs.  Doia  L.  Stark,  a  final  judgment 
was  rendered  in  favor  of  plaintiffs  and  against  defendant  for  a  certain 
sum  claimed,  with  recognition  of  special  mortgage  on  property  de- 
scribed and  ordering  the  enforcement  thereof  to  pay  the  judgment. 
Our  mandate  was  duly  recorded  in  the  district  court  and  a  writ  of 
Jieri  facias  was  issued  in  accordance  therewith. 

When  the  sheriff  had  made  bis  seizure  and  was  proceeding  in  execu- 
tion of  the  fi.  fa.,  the  defendant  filed  a  petition  for  an  injunction 
restraining  the  plaintiffs  and  the  sheriff,  *'from  advertising,  selling  or 
proceeding  any  further  with  the  seizure,  advertisement  and  sale  of  her 
property  "  under  said  writ,  until  the  tinal  determination  of  the  injunc- 
tion suit.  The  judge  issued  the  injunction  on  a  bond  for  two  thousand 
-dollars. 

Thereupon  Sentell  et  al.  filed  a  niotiopi  to  dissolve  the  injunction 
^vith  damages. 

Upon  hearing  of  said  motion,  the  judge  rendered  his  judgment  dis- 
solving the  injunction  and  condemning  Mrs.  Stark  and  her  sureties  to 
pay  damages.  Within  the  legal  delay,  Mrs.  Stark  applied  for  and  ob- 
tained an  order  for  a  suspensive  appeal  upon  a  bond  of  two  thousand 
<lollars. 

Under  this  state  of  case,  the  relators  make  the  instant  application  of 
s,  writ  of  mandamus  ordering  the  district  judge  to  proceed  with  the 
•execution. 
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Unless  the  jadge  acted  beyond  his  powers  in  granting  the  injunction 
tlius  rendering  the  injunction  itself  an  absolute  nullity,  or  in  granting 
a  suspensive  appeal  from  his  judgment  of  dissolution,  it  clearly  cannot 
be  his  duty  to  proceed  with  the  execution  of  the  writ,  during  the  pen- 
dency of  such  appeal  and,  therefore,  mandamus  would  not  lie. 

We  understand  relators  to  contend  that  the  injunction  was  a  nullity, 
because  it  restrained  the  execution  of  a  judgment  of  this  court,  and 
because  the  district  courts  are  without  authority  to  arrest  or  suspend 
the  execution  of  judgments  rendered  by  this  Court. 

If  the  injunction  issued  was  based  on  any  grounds  assailing  the 
plenary  authority  of  our  judgment  or  its  absolute  title  to  be  executed 
according  to  law,  the  contention  might  have  force.  But  we  have  ex- 
amined the  petition  for  injunction  and  we  find  no  such  questions 
raised.  The  attack  is  levelled  exclusively  against  the  form  of  the 
writ  and  the  proceedings  under  the  writ. 

The  utmost  effect  which  can  be  claimed  for  our  judgments,  so  far  as 
their  execution  is  concerned,  *is  that  they  shall  be  executed  according 
to  law.  In  this  respect  they  stand  on  a  plane  with  all  other  final 
judgments. 

The  power  of  the  district  court  to  restrain  illegJil  proceedings  under 
writs  issued  in  execution  of  judgments  is  unquestioned;  and  its  exer- 
cise involves  no  reflection  upon  the  authority  of  the  judgment  and  no 
denial  of  its  title  to  execution. 

We  have  examined  all  the  cases  referred  to  by  relator's  counsel,  on 
the  subject  of  the  power  inferior  courts  have  over  the  execution  of 
mandates  of  this  Court,  viz  :  IJ  La.  366  j  6  Rob.  92  ;  16  Ann.  233 ;  20 
Ann.  521  ;  33  Ann.  443.  None  of  them  go  further  than  to  assert  the 
duty  of  inferior  courts  to  recognize  the  conclusive  authority  of  our 
mandates,  and  to  award  them  legal  execution.  Not  one  denies  or 
questions  the  right  to  restrain  proceedings  under  writs  issued  in  their 
execution  when  violative  of  legal  requirements. 

We  must  decline  to  follow  counsel  in  his  discussion  of  the  merits  of 
the  gi'ouuds  upon  which  the  injunction  was  claimed.  If  they  were  as 
frivolous  as  he  contends  and,  however,  apparent,  it  might  be  that  the 
motive  was  to  procure  delay,  that  would  only  consign  the  proceeding 
to  the  company  of  that  huge  catalogue  of  unjust  suits  with  which  the 
ears  of  courts  are  constantly  vexed. 

It  is  enough  for  us  to  find  that  in  granting  the  injunction  the  dis- 
trict judge  acted  within  his  power  and  jurisdiction  ;  that  in  dissolving 
it  he  did  the  same ;  that  in  granting  a  suspensive  appeal  from  the 
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judgmeDt  of  dissolution  he  merely  accorded  to  appellants  a  settled 
and  constitutional  right;  that,  during  the  pendency  of  such  appeal,, 
the  injunction  operates  as  if  never  dissolved,  and  that  it  is  not  his  duty 
to  proceed  in  execution  of  the  writ  in  violation  of  tlie  injunction. 
Hence  the  relief  sought  by  relators  must  be  denied. 

It  is,  therefore,  ordered,  that  the  alternative  writ  of  mandamus  herein 
issued  be  set  aside,  and  that  relator's  application  be  denied  at  his  cost. 


No.  9487. 
The  State  of  Louisiana  vs.  Narcisse  Joseph  et  al. 


Alex.  Hehertj  District  Attorney,  for  the  State,  Appellees. 

Chas.  O,  Lauve  and  David  N.  Barrotc  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  accused  were  convicted  of  conspiracy  to  com- 
mit murder  and  sentenced  to  hard  labor.    They  appealed. 

Watson  and  Johnson  have  abandoned  formally  their  appeal.  That 
taken  by  Narcisse  Joseph  is  the  only  one  before  us. 

He  was  sentenced  to  five  years,  on  the  15th  of  June  last,  and  on  the 
same  day  moved  for  an  appeal,  which  was  instantly  "granted  returna- 
ble to  the  Supreme  Court  of  the  State  of  Louisiana  according  to  law,'^ 

The  transcript  was  immediately  piesented  by  the  clerk,  certified  ott 
the  following  day,  (16th)  and  filed  in  the  clerk's  oflBce,  in  this  city,  on 
the  29th  of  the  same  month. 

The  appeal  allowed  having  been  made  returnable  to  this  Court 

according  to  law,  and  the  law  requiring  that  appeal  in  all  tsriminal 

cases  be  made  returnable  before  this  Court  at  its  next  term,  wherever 

lield,  there  to  be  tried  by  preference — the  transcript  of  appeal,  ready 
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An  appeal  in  a  criminal  case  made  retainable  "  according  to  lata  "  and  which  onght  to  be  re^  48  1015 

turned  at  the  place  where  the  court  holds  seealons,  will  be  dismissed,  proprio  motu^  

when  the  transcript  is  filed  at  an  improper  time  and  place,  where  the  court  was  not 
sitting. 

When  such  an  appeal  is  granted  and  the  transcript  is  certified  in  June,  fiom  Tberville 
parish,  the  transcript  should  hare  been  filed  either  at  Monroe,  or  Opelonsas,  at  whicb 
the  court  was  holding  sessions  in  that  and  the  following  month  and  not  at  New  Otleans- 
where  it  was  not  sitting. 

The  State  as  well  as  the  aconsed  hat  an  interest  in  the  speedy  determination  of  crimina. 
oases. 

APPEAL  from  the  Twenty  third  District  Court  Parish  of  Iberville. 
Talbot,  J. 
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T^lieii  it  was,  shouM  have  been  filed,  not  in  tlie  clerk^s  office  at  New 
Orleans,  where  the  court  was  not  sitting,  but  if  not  at  Monroe,  at  least 
at  Opeloasas,  where  the  Court  was  holding  sessions  in  June  and  July. 
Act  ao  of  1878,  Sec.  4,  p.  56;  Act  No.  69,  1884,  p.  92. 

To  allow  appellants  in  such  cases,  to  elect  at  their  convenience,  the 
place  at  which  the  transcript  of  appeal  is  to  be  filed,  when  the  appeal 
Is  granted  by  the  court,  returnable  "  a4soording  to  law,'"  would  be  to 
nullify  the  law  which  requires  appeals  in  criminal  cases,  to  be  sum- 
marily returnable  and  tried,  at  the  place  at  which  the  court  sit  when 
the  appeal  is  taken,  and  practically  to  permit  appellants  to  designate 
for  themselves  a  return  day,  different  from  that  fixed  by  law  and  to 
postpone,  for  an  indefinite  period,  the  speedy  trial  of  cases  in  which 
41S  well  as  the  accused,  the  State  has  a  deep  interest. 

This  Court  hns  settled,  and  it  has  become  a  rule  of  practice,  that  an 
4ippeal  returnable  on  appellant^s  own  motion  and  suggestion  at  a  time 
and  place  other  than  those  provided  by  law,  will  be  dismissed  by  the 
court  proprio  mota.  27  Ann.  540;  32  Ann.  692,  542;  35  Ann.  980; 
Minor  vs.  Budd  antCy  p. 36  Ann.  865,  State  vs.  Jenkins. 

It  is,  therefore,  ordered,  that  the  appeal  be  dismissed  with  costs. 
.Todd,  J.,  takes  no  part. 

Rehearing  refused. 


38    34  No.  9483. 

'  E.  H.  Samuels  et  al.  vs.  Isabella  H.  Brownlee  et  als. 

The  appellant  who  presents  a  defective  transcript,  and  who  is  shown  to  have  had  the  tian* 
script  made  through  or  under  the  exclusive  supervision  of  his  own  counsel,  outside  of 
the  clerk's  office,  is  legally  responsible  for  all  defects,  omissions  and  irregularities 
therein,  and  is  not  entitled  to  any  time  to  correct  such  errors  or  omissions.  In  such  a 
case,  appellee's  suggestion,  without  a  formal  motion  to*  dismiss,  will  prevail,  and  the 
appeal  will  be  distnissed, 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ti880t,  J. 

B,  H,  Marr,  John  McEnery  and  T.  C.  W.  Ellis  for  Plaintiffs  and  Ap- 
pellees. 

W*  S.  Benedict  contra. 


The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  In  this  suit,  which  is  an  action  for  partition  between 
plaintiffs  and  defendants  of  certain  immovable  property,  James 
Brownlee,  the  appellant  herein,  intervened  for  the  purpose  of  being 
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recognized  as  owDer  of  oue-fourtU  of  the  property  to  be  partitioned 
■and  to  be  entitled  as  sucli  to  that  proportion  of  tlie  proceeds  of  the 
sale. 

In  their  brief  filed  on  the  day  of  trial  in  this  Court  and  in  their  oral 
argument,  counsel  for  appellees  suggested  that  the  transcript  was  in- 
complete, owing  to  the  absence  therefrom  of  several  important  docu- 
ments and  pieces  of  evidence  which  were  oflfered  below  and  which  are 
.not  to  be  found  in  the  transcript. 

An  inspection  of  the  record  shows  that  their  complaint  is  well 
founded,  and  that  the  transcript  is  not  sufficient  to  apprise  us  of  all 
the  matters  argued  and  contested  below. 

That  conclusion  seems  to  have  been  impressed  on  the  mind  of  appel- 
lants counsel,  for  it  appears  from  our  minutes  of  that  day  that  he  sub- 
mitted along  with  the  merits  of  his  case  a  motion  for  leave  to  complete 
liis  transcript. 

That  motion  is  the  first  matter  for  our  consideration. 

But  we  must  at  this  time  dispose  of  another  matter  which  has  doubt- 
less arisen  from  a  misapprehension  in  counsel's  mind  of  the  true  status 
of  the  case. 

We  find  in  the  record  a  motion  for  leave  to  complete  the  record, 
-which  reads  as  an  order  to  that  eflTect,  rendered  on  the  day  of  trial  by 
this  Court,  and  we  find  that  acting  doubtless  on  the  authoritj^  of  such 
an  order,  appellant  has  prepared  and  has  filed  in  the  case  a  supple- 
mental transcript,  containing  some  of  the  documents  which  were 
found  missing  in  the  original  transcript.  Whereupon  the  whole  case 
was  handed  in  by  our  clerk  on  the  26th  of  December  last  past. 

Appellant's  counsel  has  entirely  misapprehended  the  nature  of  the 
relief  which  the  Coart  undertook  to  grant  to  him  on  tlie  day  that  the 
•cause  was  submitted. 

In  this  connection  our  minutes  read  as  follows : 

''After  hearing  counsel  and  taking  under  advisement  a  motion  of 
counsel  for  appellant  to  complete  the  transcript,  the  whole  matter  was 
submitted  for  consideration." 

It  thus  appears  that  the  right  urged  by  appellant  to  complete  his 
avowedly  defective  transcript  is  yet  under  advisement,  and  to  that 
•question  we  shall  now  direct  our  attention. 

Article  898  of  the  Code  of  Practice,  which  is  the  law  of  the  case, 
provides  as  follows : 

**  If,  at  the  time  of  argument,  or  before,  the  appellant  perceives  that 
the  copy  of  the  record  is  incomplete,  either  through  mistakes  or  omis- 
jsious,  or  from  the  clerk  having  failed  to  certify  the  copy  as  containing 
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tlie  testiinou}'  produced  in  the  cause,  or  from  any  similar  irregularities 
not  arising  from  any  act  of  the  appellant,  the  court  may  grant  him  a 
reasonable  time  to  correct  such  errors  or  omissions,  during  which  tim& 
judgment  on  the  appeal  shall  be  suspended."  As  stated  above,  we 
find  that  the  evidence  and  the  documents  which  had  been  omitted  from 
the  record  were  material  to  the  issue  presented  in  the  case,  and  that 
no  correct  or  just  conclusion  could  be  reached  in  the  premises  without, 
due  consideration  of  the  same. 

The  next  inquiry  is  to  ascertain  whether  any  of  the  omissions  can  be- 
at t  rib  u  table  to  the  act  of  appellant. 

That  information  is  fui-nished  by  the  certificate  of  the  clerk  attached' 
to  the  transcript;  the  truth  of  which  is  not  denied,  but  on  the  contra- 
ry was  admitted  by  appellant's  counsel  in  his  oral  argument. 

Among  others,  the  certificate  contains  the  following  statement: 

**And  I  further  certifj'  that  this  transcript  was  made  outside  of  thi* 
office,  and  by  the  attorney  for  appellant." 

The  full  responsibility'  for  the  transcript  is  thus  irrevocably  fixed  on 
the  appellant  himself,  and  under  the  textual  provisions  of  the  Code,  a&- 
uniformly  understood  and  enforced  by  this  Court,  he  is  not  entitled  to 
the  indulgence  which  lie  now  seeks  to  obtain. 

The  Court  is  supplied  with  an  avowedly  defective  transcript,  the 
record  «hows  that  it  was  made  by  the  appellant  himself,  through  his 
attorney,  the  fault  is  therefore  undispntably  attributable  to  the  appel- 
lant, and  the  legal  penalty  is  the  dismissal  of  the  appeal.  Ton-es  vs.. 
Falgoust,  35  Ann.  818;  Hoover  vs.  York,  33  Ann.  652;  Labat  vs.  De- 
cuir,  33  Ann.  350;  Cooley  vs.  Broad,  29  Ann.  72;  Lanfear  vs.  Durand,. 
20  Ann.  J61 ;  Morton  vs.  Owners,  15  Ann.  708;  Harris  vs.  Hayes,  8  Ann.. 
433;  Jones  vs.  Nfeville,  9  Rob.  478;  see  also  City  vs.  Cremonini,  :35 
Ann.  367. 

It  is  therefore  ordered  that  appellant's  motion  for  leave  to  complete 
the  transcript  in  this  case  be  denied,  and  that  his  appeal  be  hence  dis- 
missed at  his  costs. 


No.  9535. 
The  State  op  Louisiana  vs.  John  J.  Weckerling. 

A  inannfactnrer  of  beer,  or  one  charged  ae  "  engaged  in  the  basinesa  of  a  brewery,"  is  not 
.  exempt  from  license  taxation  ander  the  State  Coostitation.    The  subject  of  sach  e^emp- 

106    046  tion  is  regulated  by  Art.  206  of  the  Constitution.    Article  207  refers  alone  to  a  property 

"  tax. 

A  brewer  or  manofacturer  of  beer  is  not  one  "  engaged  in  d-stilling  and  rectifying  alcoholic 
or  malt  liquors,"  and  is  not  therefore  subject  to  the  license  tax  provided  by  Section  0  or 
Act  4  of  the  Extra  Session  of  1881;  but  such  license  is  governed  and  regulated  by  Sec- 
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tion  3  of  said  act.  TThder  that  seotion,  where  the  receipts  are  |30,000,  and  less  than 
140  000,  sach  nianufactarer  is  only  liable  to  a  license  tax  of  ten  dollars,  instead  of  sev- 
enty-flve  dollars. 

APPEAL  from  the  Second  City  Court,  Parish  of  Orleans. 
V007hi€8f  J. 


John  McEnery  and  TT.  B,  Sommerville  for  Plaintiff  and  Appellee. 
J.  Q,  A.  Fellows  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  is  appellant  from  a  judgment  which  con- 
•demns  him  to  pay  a  license  of  seventy-five  dollars,  imposed  under  the 
provisions  of  Sec.  9,  Act  4,  of  Extra  Session  of  1881,  upon  those  engaged 
in  '* distilling  and  rectifying  alcoholic  or  malt  liquors.'' 

His  contention  is  that  he  is  exempt  from  the  payment  of  a  license  by 
the  State  Constitution,  and  that  the  act  imposing  the  license  in  ques- 
tion is  unconstitutional,  because  violative  of  the  exemptions  therein 
declared  in  favor  of  manufactures;  and  that  in  any  event  he,  defen- 
dant, is  not  liable  for  a  greater  license  tlian  ten  dollars,  imposed  by 
section  3  of  said  act  on  the  manufacturers  of  beer,  he  being  such  a  man- 
ufacturer. 

1 .  The  first  question  to  be  determined  is  whether  the  defendant  is 
liable  to  a  license  tax  under  the  Constitution* 

Article  206  of  that  instrument  exempts  from  the  payment  of  it,  quot- 
ing: '' Manufacturers,  other  than  those  of  distilled,  alcoholic  or  malt 
liquors,  tobacco  and  cigars,  and  cotton  seed  oil." 

We  have  heretofore  held  that  *'  the  Constitution  clearly  exempts  (from 
license  tax)  all  manufacturers  not  excepted.''  Ernst  vs.  City,  36  Ann. 
746.  It  would  be  impossible  to  hold  otherwise  under  the  express  terms 
of  this  article  <206).  Article  207  obviously  applies  exclusively  to  prop- 
erty taxation,  and  although  its  language  is  ^Hhere  shall  be  exempt 
from  taxation  and  license,  *  *  *  the  capital,  machinery  and  other 
property  employed  in  certain  designated  manufactures,"  it  is  clear  that 
the  exemption  applies  only  to  property  and  has  nothing  to  do  with 
license  taxation  on  persons  pursuing  any  trade,  profession  or  calling. 

That  subject  was  covered  and  exhausted  by  Art.  206. 

Hence  defendant,  as  a  manufacturer,  is  exempt  from  license  taxation, 
unless  he  is  within  the  exception  of  Art.  206,  as  being  a  manufacturer 
of  distilled,  alcoholic  or  malt  liquors.  It  is  contended  that  the  term 
*'  distilled  "  applies  to  malt  liquors  as  well  as  to  alcoholic  liquors,  and 
lliat  as  beer  is  not  a  distilled  malt  liquor  it  is  not  subject  to  license 
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taxation.  It  waa  obvioasly  inteDded  to  exclude  from  the  exemption 
inaDufacturers  of  malt  liqaors  ns  well  as  of  distilled  alcoholic  liquors. 
Such  is  the  uatural  meaning  of  the  words,  independent  of  artificial 
grammatical  niceties.  We  thus  construed  it  ourselves,  when  we  said 
in  the  Ernst  case,  ^'t)ie  excepted  ones  are  those  who  manufacture  alco- 
holic or  malt  liquors,"  and  we  cite  this  not  as  a  decision  on  the  point, 
but  as  showing  the  plain  meaning  conveyed  to  our  minds  by  the  words^ 
when  not  confused  by  grammatical  refinements. 

Hence  we  conclude  that  the  defendant  is  liable  to  license  taxation. 

2.  The  next  question  is  as  to  the  amount  of  the  license  tax  he  is  6ub> 
ject  to  under  the  statute  above  referred  to. 

The  first  paragraph  of  sec.  3  of  said  act,  which  is  under  the  caption 
of  "  Manufactures,"  provides : 

"That  for  carrying  on  each  business  of  manufacturing,  not  expressly 
exempted  by  Articles  206  and  207  of  the  Constitution,  the  license  shall 
be  based  on  gross  annual  receipts,  as  follows,  viz:        *        *        *        * 

"Twenty -third  Class.  When  said  receipts  are  thirty  thousand  dol- 
lars or  more,  and  less  than  forty  thousand  dollars,  the  license  shall  be 
ten  dollars." 

The  business  of  manufacturing  malt  liquors,  which,  as  stated,  includes- 
beer,  is  expressly  excepted  from  the  exemptions  declared  by  that  arti- 
cle, and  therefore  it  would  seem  clear  that  the  amount  of  license- 
due  by  the  defendant  as  manufacturer  of  beer,  under  this  section — 
granting  his  receipts  to  be  under  $40,000 — would  be  only  ten  dollars. 
There  would  be  no  doubt  on  this  point  but  for  the  language  of  sec.  9^ 
of  the  statute,  which  provides,  "that  for  carrying  on  the  business  of 
distilling  and  rectifying  alcoholic  or  malt  liquors,"  the  license  to  be 
paid  where  the  receipts  are  $37,500  or  more,  and  less  than  $50,(XX),. 
shall  be  seventy-five  dollars — which  is  the  amount  of  (he  license  sought 
to  be  collected  in  this  case. 

Considering  that  th»i  rule  in  this  case  shows  expressly  by  its  language 
that  the  defendant  is  proceeded  against  and  charged  as  carrying  on  a 
"brewery,"  which,  as  we  construe  it,  is  a  manufacture  ol  beer,  aiut 
inasmuch  as  this  last  provision  fixing  the  license  at  $75  is  to  be  found 
under  the  head  of  "Miscellaueous,"  and  not  under  that  of  "Manufac- 
tures," which  calls  for  the  smaller  license;  and  considering,  moreover,, 
that  the  defendant  is  strictly  a  brewer,  a  inanufncturer  of  beer,  and 
cannot  by  any  reasonable  rule  of  construction  be  held  to  be  engaged 
in  "distilling  and  rectifying"  alcoholic  or  lualt  liquors,  we  conclude 
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that  he  !»  liable  only  for  a  license  of  ten  dollarB.     He  was  adjudged  to 
pay  a  license  of  seventy-fire  dollars,  which  was  erroneous. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  tlie  judgment  ap> 
pealed  from  be  amended  by  striking  out  the  words  "seventy-five"  andl 
substituting  therefor  the  word  "ten,"  and  as  thus  amended  it  be 
affirmed;  appellee  to  pay  costs  of  appeal. 


No.  9536. 

J.  C.  Dekis,  President  New  Orleans  Cotton  Press  Association^ 
vs.  James  D.  Houston,  State  Tax  Collector. 

A  salt  enjoining  the  ooUeotion  of  taxes  in  anionnt  less  than  two  thousand  dollars  on  th» 
ground  that  the  property  has  been  sold  at  a  probate  sale  and  the  inscription  of  the  tazea 
has  been  erased  and  the  lien  and  privilege  for  them  has  been  transferred  to  the  proceeda 
of  sale,  is  not  within  the  Jurisdiction  of  the  Supreme  Conrt,  and  cannot  be  put  within 
its  Jurisdiction  by  a  letter  from  the  appellee's  attorney  to  the  appellant's  attorney,* writ- 
ten after  the  appeal  has  been  taken  and  perfected,  informing  him  that  the  taxes  due  are 
really  more  than  weie  injoined  and  that  they  exceed  two  thousand  dollars. 

If  more  taxes  were  due  than  were  injoined  there  was  no  hindrance  to  the  collection  of  th» 
escesa  over  those  injoined. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
LazaruSf  J. 


U.  TT.  Huntingtan,  Joseph  P.  Homor  and  F,  W.  Baker  for  Plaintiff 
and  Appellant : 

1.  AInnicipal  taxes  not  recorded,  do  nut  affect  real  estate  in  the  hands  of  a  third  person. 
36  Ann.  593;  30  Ann.  S96;  38  Ann.  496;  35  Ann.  334;  80  Ann.  1365;  36  Ann.  765 ;  Con- 
stitution, Art.  176. 

3.  Even  if  properlv  recorded  the  privilege  against  real  estate  is  prescribed  in  three  years. 
Constitution.  Art.  176. 

3.  Municipal  taxes  are  prescribed  in  ten  years.    30  Ann.  1360. 

4.  Taxes  not  assessed  or  recotded  in  the  name  of  the  true  owner,  do  not  affect  real  estate  in 
the  hands  of  third  persons.    15  Ann.  15 ;  38  Ann,  537 ;  39  Ann.  509;  30  Ann .  176. 

5.  Where  property  is  sold  under  order  of  court  in  a  succession  to  pay  debts  and  all  claim* 
for  taxes  are  by  order  uf  conrt  transferred  to  the  proceeds  of  sale,  the  property  passes  to- 
the  purchaser  free  ft«m  nuch  taxes.    30  Ann.  1361 ;  33  Ann.  358  ;  33  Ann.  39». 

Blanc  4&  Butler  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  This  is  an  injunction  restraining  the  defendant  from 
selling  a  square  of  ground  in  New  Orleans  for  taxes. 

The  petition  alleges  ownership  and  that  the  collector  has  advertised 
the  property  for  sale  to  enforce  payment  of  taxes  due  the  State  for 
1876  amounting  to  ^H),  and  City  taxes  for  1870  and  1877  amounting 
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to  $1,000.  The  ground  of  injunction  is  that  the  property  was  sold  in 
1878  at  the  snccession-sale  of  Henry  Passman,  itA  then  owner,  and  all 
liens  and  privileges  were  shortly  thereafter  cancelled  on  the  mortgage 
books  and  among  them  these  tax  inscriptions,  and  that  the  defendant 
must  look  to  the  proceeds  of  that  sale  for  payment. 

The  answer  is  a  general  denial  with  an  averment  that  the  taxes  set 
out  in  the  plaintiff's  petition  are  legal,  due  and  exigible,  and  concludes 
with  a  prayer  for  the  dissolution  of  the  injunction. 

Obviously  the  sum  involved  is  below  our  jurisdiction,  and  there  is 
not  such  question  of  the  legality  or  constitutionality  of  the  tax  as 
would  attract  our  jurisdiction  independent  of  the  amount  in  contro- 
versy.   Adler  v.  Bd.  Assessors,  37  Ann.  507. 

There  was  judgment  for  dissolution  on  May  14,  1885,  and  an  appeal 
was  taken  wliich  was  perfected  by  a  bond  executed  and  filed  June  10. 

Two  days  after,  a  letter  was  written  by  the  defendant's  attorneys  to 

those  of  the  plaintiff  which  has  found  its  way  into  the  transcript  and 

appears  at  the  close  of  it.    It  is  as  follows : 

New  Orleans,  June  12,  1885. 
JFrank  W,  Baker,  Esq,  : 

Deaii  Sir — Mr.  Houston  has  just  sent  us  a  statement  of  amount  due 

for  State  and  City  taxes  on  property  described  in  petition  filed  in  suit 

J.  C.  Denis,  President  New  Orleans  Cotton  Press  Association  vs.  J.  D. 

Houston,  tax  collector,  as  follows : 

State  tax  1876  interest  and  costs  to  date $    537  58 

City  tax  1870       "  •'  *'       2,676  85 

$3,214  43 

We  therefore  admit  that  the  amount  involved  in  said  suit  is  upwards 

of  three  thousand  dollars. 

Very  truly  yours, 

BLANC  &  BUTLER, 

Atty.  for  J.  D.  Houston,  tnx  col. 

It  is  very  clear  that  oiily  $1,290  of  taxes  were  injoiued.  If  more 
were  due  there  was  no  hindrance  to  the  collection  of  the  excess  over 
that  sum,  and  therefore  such  excess  is  not  in  controvei-sy.  There  was 
nothing  before  the  lower  court  altering  or  increasing  the  sum  set  out 
in  the  pleadings,  and  that  sum  cannot  be  increased  to  attract  our 
jurisdiction  by  a  letter  written  after  judgment  and  appeal  correcting 
an  error  made  by  tlie  draftsman  of  tlie  petition.  The  case  belongs  to 
the  Circuit  Court. 

We  must  tlierefore  dismiss  the  appeal  and  it  is  accordingly  so 
ordered. 
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No.  9591. 
The  State  of  Louisiana  vs.  Philog^ne  Simmons. 

Alleged  errors  in  ratings  of  the  Judge  affirming  the  competency  of  Jurors  who  were  objected 
to  by  accused,  have  no  weight  when  the  Jurors  were  peremptoiily  challenged  and  did 
not  serve  on  the  Jury,  and  when  it  does  not  appear  that  accused's  peremptory  challenges 
were  exhausted  before  the  Jury  was  empanneled. 

Where  it  appears  from  tiie  statement  of  the  evidence  attached  to  a  bill  of  exception  that 
the  laws,  touching  which  a  charge  was  asked  of  the  Judge,  had  no  application  to  the 
case,  he  did  not  err  in  refusing  the  charge  on  the  ground  that  it  had  no  such  appli- 
cation. 
APPEAL  from  the  Tweuty-first  District  Court,  Parisli  of  St.  Mar- 
tin.    Gates f  J. 


M.  J,  Gunningliam,  Attorney  General,  and  0.  H,  Mouton,  District 
Attorney,  for  the  State,  Appellee. 

Felix  Voorhies  and  Mouton  dc  Martin  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  bills  of  exception  taken  to  the  ruling  of  the  court 
touching  the  qualifications  of  jurors,  may  be  summarily  disposed  of  by 
the  statement  that  the  jurors  referred  to  did  not  serve  upon  the  jury, 
hxkt  were  peremptorily  challenged  by  accused,  and  that  the  record 
•does  not  show  that  the  peremptory  challenges  allowed  by  law  to  the 
accused  were  exhausted.  This  has  been  decided  so  often  that  it  is  no 
longer  open  to  question. 

There  remain  two  bills  of  exception  based  on  substantially  the  same 
grounds,  one  to  the  denial  of  a  motion  for  a  new  trial,  the  other  to  the 
refusal  of  the  judge  to  give  a  chaige  requested  by  counsel  for  accused. 

We  will  consider  the  one  affecting  the  new  trial  first. 

The  motion  for  new  tiial  was  based  on  the  grounds  substantially 
that  the  indictment  charged  the  accused  with  larceny  of  a  cow  belong- 
ing to  unknown,  while  the  evidence  showed  that  it  belonged  either  to 
the  parish  of  St.  Martin  b3'  reason  of  forfeiture  under  the  provisions 
-of  Act  236  of  1855,  or  to  C^saire  Delahoussaye  by  prescription  acquired 
ander  Articles  3454  and  3509  of  the  Civil  Code.  Attached  to  the  bill 
-of  exception  is  a  statement  of  the  evidence  on  the  subject,  from  which 
it  appears  that  neither  of  the  laws  cited  had  the  slightest  application 
to  the  facts.  The  Act  of  1855  only  applies  to  stray  cattle  '^not  owned 
by  any  citizen  or  resident  of  this  State  or  owner  and  cultivator  of  a 
farm  within  the  State.'^  The  evidence  does  not  suggest  such  non-resi- 
dent ownership  in  the  remotest  manner ;  nor  does  it  appear  that  the 
parish  had  ever  claimed  or  enforced  the  forfeiture,  as  provided  in  the 
statute. 
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state  vs.  Cohn. 


** 


^^lAi^mmssje  is  concerned,  tlie  statement  of  the  evidence^ 
•  •   iUBftvtf.  conclusively  shows  that  be  does  not  claim  to  be 
•AMI  ^v^^ces  no  title  whatever  by  prescription  or  other- 

it:    ikv*i  ^  the  evidence  is  to  establish  conclusively  that  the 
^    ^  ^^  *»i*»»*fty  of  an  unknown  person,  as  charged  in  the  indict- 

^*m    «***•  ^I'ii  ^^  ^rr  in  refusing  the  new  trial. 

I  '•..  »«  'fc'*^*  i***^  ®*^^  equally  disposes  of  the  exception  to  the  re- 
.    iw  >««4|C^  tt>  give  certain  charges  touching  the  laws  above  re- 
.a    ^     U#  if'fused  on  the  ground  that  said  laws  '4iad  nothing  to 
^  ^.tii  *.tw  <«««  ou  trial";  and  he  was  clearly  right. 
frt4,«i*ifiit  affirmed. 

No.  9566. 
TiiK  State  of  Louisiana  vs.  Samuel  Cohn. 

At  ^  «Vf«*^l  ^^  ^  criminal  case,  makiD^  an  erroneons  retam  both  as  to  time  snd 
^ih«s  »W»  »u£|£e«^ed  by  appellant,  is  illegal  and  will  not  snstain  tbe  appeal. 

,^  X*4l«fr\t  bv  jijipellaut  at  a  place  diflei-ent  from  that  designated  in  the  order,  cannot 
V  v**^*^*^'  ^y  '^*  Supreme  Court,  and  on  motion  will  be  dismissed. 

Vrrt^Vl-  fi^Ti*   tl^®  Seventeen  til   District  Court,   Parish   of  East 
\X^m\  Rouge.    Burgess,  J, 


%  A  C^nningfinm,  Attorney  General,  L.  2>.  Beale,  District  Attorney, 
Ha  ttwt^tnt*?^  Appellee. 

K    Su  Sftirhunw  for  Defendant  and  Appellant. 


V\w  opinion  of  the  Court  was  delivered  by 

|*orH  1^1  J»  This  appeal  was  taken  on  July  3,  1S85,  and  on  motion 
^  CtHinwel  for  the  accused  it  was  made  returnable  to  this  Court,  at 
Hkit'vtipoit  tm  tlie  second  Monday  of  October,  1885.  As  this  Court 
M\\  Ji  '^i^fisitm  at  Opelonsas,  which  begun  on  the  first  Monday  or 
July*  'he  appt^fil  should  have  been  made  returnable  at  that  place  within 
ini  ihiy^  nftcr  the  order  granting  the  appeal.  Act  No.  30  of  J 878,  sec. 
4l  Act  N".  6y  of  1884,  sec.  4. 

The  erroneous  return  was  made  on  appellant's  own  suggestion,  hence 
llu*  error  wliich  Js  fatal  to  his  appeal  must  be  attributed  to  him.  State 
v».  Jenktiiftf  SO  Ann.  865. 

But  it  appears  farther  that  the  transcript  was  not  filed  in  this  Court, 
at  Hhieveport,  in  compliance  with  the  order  of  the  district  court,  and 
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that  it  was  filed  in  this  Coart,  at  New  Orleans,  on  the  fourth  of  Noveni- 
ber,  1885. 

This  error  is,  if  possible,  still  more  palpable  and  fatal  than  the  erro- 
neous order  of  return  both  as  to  time  and  place. 

In  the  recent  case  of  the  State  vs.  Narcisse  Joseph,  not  yet  reported,, 
the  order  of  appeal  rendered  in  June  made  the  appeal  returnable  ac- 
cording to  law,  and  tlie  transcript  was  filed  in  this  Court,  at  New  Or- 
leans, within  ten  days,  and  we  held  that  the  appeal  should  have  been 
lodged  at  Opelousas  in  order  to  comply  with  the  law,  and  tliat  it  was  a 
fatal  error  to  have  selected  another  place  for  the  return. 

The  irregularity  in  the  instant  case  is  yet  more  glaring,  hence  the 
motion  of  the  Attorney  General  to  dismiss  this  appeal  must  prevail. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed. 


38      43 
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The  State  ex  rel.  E.  Bauman  et  al.  vs.  Judge  of  Civil  District 
Court  jor  the  Parish  op  Orleans,  Division  D. 

A  mandunas  properly  lies  to  compel  the  city  ooancil  to  provide  for  the  payment  of  an  ack- 
nowledged claim  against  the  oity.  If  such  mandamus  is  disobeyed,  the  Jndge  issuing  it 
can  punish  for  contempt  those  guilty  of  the  disobedience. 

In  such  case  the  process  for  contempt  should  not  be  directed  against  the  entire  city  council' 
but  against  those  only  who  bays  refused  to  obey  the  writ. 

Disobedience  to  a  mandamus,  ordering  the  city  council  to  provide  for  the  payment  of  a  city 
debt,  is  shown  by  those  memborH  of  the  council  who,  after  the  debt  is  budgeted  on  the 
report  of  the  finance  committee,  vote  against  an  ordinance  for  its  payment. 
A    PPLTCATION  for  Certiorari  and  Prohibition. 


Walter  H,  Bogers,  City  Attorney,  for  the  Relators. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  On  the  5th  of  June,  1885,  Herman  Newgass,  a  creditor  of 
the  city  of  New  Orleans,  applied  for  and  obtained  a  peremptory  man- 
damns  against  the  city  council  and  the  members  thereof  to  provide  for 
the  pa3'ment  of  his  claim. 

Eight  members  of  the  council  refused  to  obey  the  writ.  Tiie  claim 
had  been  placed  on  the  budget,  and  the  finance  comniittee  had  re- 
ported an  ordinance  directing  its  payment,  but  the  eight  members 
above  referred  to,  voted  against  the  ordinance  for  its  pnyuient  and  by 
their  vote  defeated  its  passage,  and  at  the  same  time  signified  their 
disobedience  of  the  order  requiring  provision  to  be  made  for  its  pay- 
ment. 
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So  far  as  Delahonssaye  is  conoerned^  the  statement  of  the  evideDcey. 
as  given  by  liimself,  concliisively  shows  that  be  does  not  claim  to  be 
the  owner,  and  advances  no  title  whatever  by  prescription  or  other- 
wise. 

The  sole  effect  of  the  evidence  is  to  establish  conclasively  that  the 
cow  IS  the  property  of  an  unknown  person,  as  charged  in  the  indict- 
ment. 

The  court  did  not  err  in  refasing  the  new  trial. 

What  we  have  just  said  equally  disposes  of  the  exception  to  the  re- 
fusal of  the  judge  to  give  certain  charges  touching  the  laws  above  re- 
ferred to.  He  refused  on  the  ground  that  said  laws  'Miad  nothing  to 
do  with  the  cause  on  trial " ;  and  he  was  clearly  right. 

Judgment  affirmed. 


^jotl  No.  9566. 

The  State  op  Louisiana  vs.  Samuel  Cohn. 

Ad  order  of  appeal  in  a  criminal  case,  making  an  erroneone  retam  both  as  to  time  and 
place,  when  suggeated  by  appellant,  is  illegal  and  will  not  sustain  the  appeal. 

An  appeal  lodged  by  appellant  at  a  place  different  from  tbat  designated  in  the  order,  cannot 
be  considered  by  the  Supreme  Court,  and  on  motion  will  be  dismissed. 

APPEAL  from  the  Seventeenth   District  Court,  Parish   of  East 
Baton  Rouge.    BnrgeaSj  J. 


M.  t7.  Cunningham,  Attorney  General,  L,  i).  Beale,  District  Attorney^ 
for  the  State,  Appellee. 

H,  N.  Sherburne  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  This  appeal  was  taken  on  July  3,  1685,  and  on  motion 
of  counsel  for  the  accused  it  was  made  returnable  to  this  Court,  at 
Shreveport,  on  the  second  Monday  of  October,  J  885.  As  this  Court 
held  a  session  at  Opeionsas,  which  begun  on  the  first  Monday  of 
July,  the  appeal  should  have  been  made  relnniable  at  that  place  within 
ten  days  after  the  order  granting  the  appeal.  Act  No.  30  of  1878,  sec. 
4}  Act  No.  69  of  1884,  sec.  4. 

The  erroneous  return  was  made  on  appellant's  own  suggestion,  hence 
the  error  which  is  fatal  to  his  appeal  must  be  attributed  to  him.  State 
vs.  Jenkins,  36  Ann.  865. 

But  it  appears  further  that  the  transcript  was  not  filed  in  this  Court^. 
at  Shreveport,  in  compliance  with  the  order  of  the  district  court,  and 
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that  it  was  filed  in  this  Court,  at  New  Orleans,  on  the  fourth  of  Novem- 
ber, 1885. 

This  error  is,  if  possible,  still  more  palpable  and  ftital  than  the  erro- 
neous order  of  return  both  as  to  time  and  place. 

In  the  recent  case  of  the  State  vs.  Narcisse  Joseph,  not  yet  reported,, 
the  order  of  appeal  rendered  in  June  made  the  appeal  returnable  ac- 
cording to  law,  and  tlie  transcript  was  filed  in  this  Court,  at  New  Or- 
leans, within  ten  days,  and  we  held  that  the  appeal  should  have  been 
lodged  at  Opelonsas  in  order  to  comply  with  the  law,  and  that  it  was  a- 
fatal  error  to  have  selected  another  place  for  the  returu. 

The  irregularity  in  the  instant  case  is  yet  more  glaring,  hence  the 
motion  of  the  Attorney  General  to  dismiss  this  appeal  must  ])revail. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed. 
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A  mandamus  properly  liea  to  compel  the  city  council  to  provide  for  the  payment  of  an  ack- 
nowledged claim  against  the  city.  If  such  mandamus  is  disobeyed,  the  judge  issuing  it 
can  punish  for  contempt  those  guilty  of  the  disobedience. 

In  such  case  the  process  for  contempt  should  not  be  directed  against  the  entire  city  council' 
but  against  those  only  who  baye  refused  to  obey  the  writ. 

Disobedience  to  a  mandamus,  ordering  the  city  council  to  provide  for  the  payment  of  a  city 
debt,  is  shown  by  those  membont  of  the  council  who,  after  the  debt  is  budgeted  on  the 
report  of  the  finance  committee,  vote  against  an  ordinance  for  its  payment. 

A    PPLTCATION  for  Certiorari  and  Prohibition. 


Walter  H,  Eogers,  City  Attorney,  for  the  Relators. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  On  the '5th  of  Jnne,  1886,  Herman  Newgnss,  a  creditor  of 
the  city  of  New  Orleans,  applied  for  and  obtained  a  i»ereniptory  man- 
damus against  the  city  council  and  the  members  thereof  to  provide  for- 
the  payment  of  his  claim. 

Eight  members  of  the  council  refused  to  obey  the  writ.  Tiie  claim 
had  been  placed  on  the  budget,  and  the  finance  committee  had  re- 
ported an  ordinance  directing  its  payment,  but  the  eight  members 
above  referred  to,  voted  against  the  ordinance  for  its  payment  and  by 
their  vote  defeated  its  passage,  and  at  the  same  time  signified  their 
disobedience  of  the  order  requiring  provij*ion  to  be  made  for  its  pay- 
ment. 
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Thereiipou  under  a  rule  takeu,  the  tuerabers  of  the  couucil,  thuB 
refusiug  obedience  to  tlie  oinDdaiuus,  were  adjudged  guilty  of  con- 
tempt by  the  judge  who  issued  the  writ,  and  were  each  sentenced  to 
pay  a  fine  of  ^fty  dollars  and  to  be  imprisoned  in  the  parish  jail  for 
ten  days. 

The}'  complain  of  this  action  of  tlie  judge,  and  have  applied  to  this 
Court  for  writs  of  habeas  corpus,  certiorari  awd  prohibition,  under  which 
they  seek  to  have  the  sentence  set  aside  aud  annulled. 

It  is  almost  needless  to  say  that  the  writ  of  habeas  corpus — being 
only  authorized  in  aid  of  the  appellate  jurisdiction  of  this  Court — we 
cannot  consider  it,  and  must  confine  our  attention  to  the  other  relief 
sought. 

1.  The  relators  first  contend  that  the  proceeding  for  contempt  was 
wholly  unauthorized  in  this  case,  and  that  the  party  aggrieved  by  the 
non -action  of  the  relators  in  the  premises,  had  his  remedy  under  Art. 
•636  of  the  Code  of  Practice,  providing  in  certain  cases  for  the  enforce- 
ment of  judgments  by  writs  of  distringas. 

In  our  opinion,  that  article  is  wholly  inapplicable  to  tlie  matter  in 
hand.  It  relates  to  judgments  and  decrees  rendered  in  the  ordinary 
-course  of  judicial  proceedings,  and  not  to  peremptory  orders  issued  in 
summary  proceedings  requiring  or  prohibiting  the  pciformance  of 
•some  specific  act. 

The  thing  ordered  to  be  done  by  the  relators  in  this  instance,  was 
the  performance  of  a  purely  ministerial  duty  imposed  upon  them  by 
law,  that  is,  to  provide  for  the  payment  of  a  just  claim  against  the  city, 
and  already  placed  as  such  on  the  budget  of  city  expenditures. 

Under  the  law  and  the  peremptory  terms  of  the  mandate  addressed 
to  them  by  a  judge  clothed  with  full  jurisdiction  over  the  subject, 
they  were  vested  with  no  discretion  in  the  matter — their  plain  duty 
was  to  obey  the  law  and  the  writ. 

Courts  would  indeed  be  comparatively  ]iower]ess,  and  the  adminis- 
tration of  the  law  and  of  justice  utterly  inefficient  and  worthless,  if 
Judges  possessed  not  the  authority  to  enforce  obedience  to  their  legiti- 
mate orders  by^  the  process  and  means  herein  complained  of. 

2.  The  second  contention  of  the  relators  is,  that  the  process  for  con 
tempt  should  not  have  been  levelled  alone  against  the  members  refus- 
ing obedience  to  the  mandamus,  but  directed  against  the  city  of  New 
Orleans  or  all  the  members  of  the  council. 

There  is  no  force  in  this  proposition.    Dillon  in  his  able  work  on 
Municipal  Corporations,  2  vols,  p.  876,  in  discussing  the  identical  sub- 
ject now  before  us  says  :    *'The  writ,  although  directed  to  the  corpo- 
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ration,  is  enforced  through  the  members  or  officers  whose  duty  it  is  to- 
obey  its  commands,  and  if  part  of  the  officers  or  members  have  done 
all  witliin  their  power  to  comply  with  the  writ,  the  court  will  punish 
only  those  who  are  actually  guilty  of  disobedience ;  "  and  this  doctrine 
is  placed  beyond  controversy  by  tlie  decision  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  Board  Commissioners  of  Leavenworth 
vs.  Sellew,  99  U.  S.  623,  624.  This  decision  is  in  accord  with  several 
others  rendered  by  the  State  courts.  2  Metcalf,  (Ky.)  156 ;  J 5  Wis.  37  ; 
65  N.  C.  114  ;  19  Wend.  (N.  Y.)  68  j  13  Fla.  451. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  restraining 
order  heretofore  rendered  be  set  aside,  and  the  application  for  the  re- 
lief herein  sought  be  dismissed  at  the  costs  of  the  relators. 


Concurring  Opinion. 

Fenner,  J.  I  rest  my  concurrence  in  this  decree  upon  the  absence 
of  any  ground  for  the  exercise  of  our  supervisory  jurisdiction. 

This  is  not  an  appeal,  and  a  proceeding  for  contempt  is  not  appeal- 
able. Mere  errors  of  law  or  fact  afford  no  ground  for  the  relief  sought. 
We  have  but  three  inquiries  to  make,  which  are : 

1st.  Was  the  order,  for  the  disobedience  of  which  the  relatoi'S  were 
arraigned,  such  as  the  court  had  the  power  to  make  ?  It  is  not  denied 
that  it  was. 

2d.  Was  the  order  of  a  kind  such  as  to  authorize  proceedings  for 
contempt  for  disobedience  thereto  ?    Uonfessedly  it  was. 

3d.  Was  the  proceeding  regular  ?  It  is  only  in  cases  where  the 
proceedings  are  absolutely  null  and  void,  such  as  in  the  examples  given 
in  the  Code.  "When  the  inferior  judge  has  refused  to  hear  the  party 
or  his  witnesses,  or  has  pronounced  sentence  without  having  cited 
them  to  appear,"  C.  P.  857,  that  our  supervisory  jurisdiction  can  be 
invoked. 

Improper  joinder  or  non-joinder  of  parties,  are  not  defects  of  the 
character  referred  to  in  the  Code.  It  is  sufficient  that  relators  had  due 
lotice  and  hearing  and  had  the  opportunity  of  setting  up  this  and  all 
other  legal  defenses  against  the  contempt  alleged.  If  the  judge  hafr 
heard  and  determined  such  defenses  in  due  course  of  proceeding,  mere 
error  in  his  decision  does  not  justify  our  interferance. 

Without  suggesting  that  the  course  of  the  district  judge  was  not 
perfectly  proper  in  all  respects,  I  rest  my  concurrence  on  the  foregoing- 
grounds. 
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Dissenting  Opinion. 

Bermddez,  C.  J.  Tlie  complaint  of  the  relators  is  tliat  they  were 
committed  for  contempt  by  an  incompetent  court,  without  observance 
of  the  rule  of  proceedings  in  such  cases. 

It  cannot  be  doubted  that  tlie  court  had  jurisdiction  to  make  peremp- 
tory the  mandamus  addressed  to  the  council  directing  the  budgetting, 
etc.,  of  the  claim  of  the  complainant,  and  had  authority  to  enforce  obe- 
dience to  its  absolute  mandate,  in  the  mode  provided  by  law. 

Tlie  mandamus  was  directed  to  the  board  of  councilmeu  and  to  the 
members  composing  it.  The  failure  of  the  members  is  the  failure  of 
the  board.  All  the  members  should  have  met  and  should  have  com- 
plied with  tlie  order  of  court.  No  discretion  was  left  them  in  the  mat- 
ter. For  such  failure,  they  are,  as  the  component  parts  of  the  board, 
amenable  for  contempt  as  the  board  itself  could  be  and  would  be,  if  it 
were  a  tangible  or  natural  person. 

The  mandate  not  having  been  complied  with  by  the  board,  all  the 
members  are  delinquent  and  the  aggrieved  paity  has  no  right  to  judge 
and  determine  which  of  those  members  are  or  not  guilty  of  contraven- 
ing the  peremptory  command. 

The  proceeding  should  be  directed,  not  against  certain  members 
singled  out,  but  against  each  and  all,  in  order  that  they  respectively 
might  show  cause  why  they  should  not  be  punished  for  contempt. 

The  councilmen  who  abstained  from  attendance  may  be  as  guilty  as 
those  who  obstructed  obedience^  for  it  was  their  duty  to  be  present 
and  carry  out  the  instructions  of  the  court. 

It  is  by  their  appearance  on  the  rule  for  contempt  and  their  defense, 
that  the  guilt  or  innocence  of  each  and  all  is  to  be  determined  by  the 
court. 

If,  in  the  course  of  the  proceedings,  it  appear  that  some  members 
^ave  done  all  in  their  power  to  comply  with  the  judicial  command, 
they  must  be  exonerated^  but,  if  on  the  other  hand,  it  is  established 
that  other  members  whose  concurrence  was  indispensable,  have  not 
given  it,  either  by  acting  in  direct  opposition  or  by  omitting  to  act, 
tha  penalty  attached  to  disobedience  should  be  visited  alike  upon  all 
who  are  recreant,  for  they  were  left  no  alternative.  They  are  not 
•called  upon  to  determine  whether  the  thing  ordered  shall  or  not  be 
•done  ',  but  they  are  commanded  to  do  it,  unconditionally. 

In  the  present  instance,  it  appears  that  the  concurrence  of  one  more 
member  would  have  carried  out  the  order  of  the  court. 

If  the  relator  in  whose  favor  the  mandamus  was  made  peremptory, 
.had  a  right  to  leave  out  the  members  who  did  not  appear  at  the  meet- 
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iugy  he  had  an  equal  right  to  do  the  same  as  to  seveu  of  the  council- 
men  who  were  brought  to  the  bar  for  contempt. 

Surely  he  could  do  neither  without  gross  and  cryiug  injustice. 

The  proceeding  against  all  the  members  guilty  or  not,  is  required  by 
logic  and  is  indispensable  in  the  interest  of  public  order,  to  prevent 
reprehensible  discrimination. 

While  under  the  application  for  a  prohibition,  the  question  of  juris- 
diction has  come  up  and  been  decided,  under  that  for  a  certiorari,  the 
proceeding  by  rule  against  certain  of  the  members  only,  is  submitted 
for  consideration,  that  its  validity  in  point  of  form  may  be  ascertained. 

Although  the  court  had  jurisdiction  to  make  the  mandamus  peremp- 
tory and  to  enforce  obedience  to  it,  it  was  without  authority  to  proceed 
against  a  few ;  but  should  have  done  so  against  the  body  represented 
by  all  the  members,  reserving  its  action  to  exonerate  and  to  punish 
according  as  each  member  would  or  not  purge  himself  by  his  conduct. 


Dissenting  Opinion. 

Poch£,  J.  Eight  members  of  the  council  of  the  city  of  New  Or- 
leans, in  an  application  for  relief  by  certiorari,  complain  that  they  have 
been  illegally  held  for  contempt  for  having  voted  ^'nay'^  on  a  contem- 
plated ordinance  of  the  council,  the  passage  of  which  had  been  ordered 
by  the  court  through  a  peremptory  writ  of  mandamus.  Their  com- 
plaint embraces  two  points  of  alleged  error  ;  one  of  which  is  sufficient 
to  entitle  them  to  relief  at  the  hands  of  this  Court. 

As  the  writ  of  mandamus  had  been  directed  to  the  city  of  New  Or- 
leans and  the  council  thereof,  the  court  was  without  power  or  legal 
■authority  to  direct  its  process  for  contempt  against  eight  individuals 
forming  part  of  a  council  composed  of  thirty  members. 

The  fact  that  eight  negative  votes  were  sufficient  to  defeat  the  pas- 
43age  of  the  ordinance  shows  conclusively  that  several  members  of  the 
<;ouncil  were  absent;  for  if  all  the  members  had  been  present  and  had 
voted,  the  result  would  have  showed  twenty-two  affirmative  votes, 
and  the  ordinance  would  thus  have  been  passed,  and  the  relator  in  the 
mandamus  case  would  have  had  no  right  to  complain.  Under  that 
«tate  of  the  case,  the  court  would  have  been  powerless  to  proceed 
against  the  members  who  have  cast  negative  votes.  The  purpose  of 
its  mandate  would  have  been  accomplished,  and  its  power  over  the 
aobject-matter  would  have  been  exhausted. 

Whence  does  the  judiciary  department  derive  its  power  to  single  out 
a  few  component  parts  of  a  legislative  functionary,  and  to  hold  them 
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in  contempt  for  their  votes?  Conceding  the  power  of  courts  to  punish 
a  board  of  commissioners  or  a  municipal  council  for  disobedience  of 
tlie  mandates  of  a  competent  tribunal,  it  is  plain  that  the  proceeding 
or  mandamus  cannot  be  directed  to  the  persons  composing  the  board 
or  council,  but  the  process  mast  be  addressed  to  the  body  as  a  unit. 
Sucli  was  the  course  pursued  in  this  case  in  reference  to  the  mandamus. 
But  when  the  court  was  met  with  a  disobedience  of  its  mandate,  the 
rule  for  contempt  was  not  levelled  at  the  disobedient  body,  the  onl^'^ 
defendant  or  respondent  in  the  mandamus  proceeding,  but  was  taken 
agiiinst  a  component  or  fractional  part  of  the  body  only.  This  was 
manifestly  error,  and  it  involved  the  court  in  the  exercise  of  a  power 
not  conferred  by  law  and  not  inherent  in  the  court. 

This  proposition  is  not  met  or  answered  by  the  argument  that  the 
error  complained  of  is  at  most  one  of  form.  It  involves  a  question  of 
right,  and  puts  at  issue  the  assumed  power  of  the  court  to  proceed 
against  individuals  for  acts  of  alleged  disobedience  of  a  body  cor- 
porate. 

Under  a  correct  proceeding,  tlie  absent  members  might  have  been 
found  as  much  in  contempt  as  the  members  present  who  had  voted  in 
the  negative  on  the  contemplated  ordinance;  and  the  obedient  mem- 
bers of  the  body,  the  true  and  only  respondent,  conld  easily  have 
purged  themselves  of  the  alleged  contempt  of  the  autliority  of  the 
court. 

These  views  are  supported  not  only  by  reason  and  logic,  but  by 
most  respectable  authority.  State  of  Iowa  ex  rel.  Rice  vs.  Smith,  19 
Iowa,  Reports,  p.  334 ;  Board  of  County  Commissioners  of  Leaven- 
worth Co.  vs.  Sellow,  U.  S.  624. 

The  absolute  illegality  of  the  process  for  contempt  against  the  rela- 
tors herein,  is  further  demonstrated  by  the  following  consideration : 
the  rule  is  settled  that  courts  cannot  take  judicial  cognizance  of  muni- 
cipal ordinances,  which  must  be  alleged  and  proved  in  order  to  be 
judicially  considered  or  enforced,  a  fortiori  courts  cannot  take  judicial 
notice  of  the  particular  votes  cast  in  a  council  meeting  by  each  indi- 
vidual member  of  the  body.  The  manner  of  their  voting  can  only  be 
proved  or  considered  in  contradictory  proceedings,  and  not  ex  parte. 

Hence  the  process  must  of  necessity  issue  against  the  whole  body, 
as  the  only  mode  bj'  which  the  individual  members  who  have  refused 
obedience  to  the  mandamus,  can  be  reached  and  properly  dealt  with. 

In  this  very  case  the  writ  was  directed  against  nine  members  and, 
on  investigation,  it  was  discovered  that  only  eight  had  cast  negative 
votes. 

I  therefore  dissent  from  the  opinion  and  decree  of  the  miyontj* 
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No.  9586. 
The  State  ex  rel.  C.  N.  Roth  vs.  Judge  of  the  District  Court 

FOR  Iberville. 

The  diBSolatioD  of  an  Injanction  on  bond  is  an  exercise  of  the  discretionary  power  vented 
expreesljr  in  the  judge  bj  the  terms  of  the  Code  of  Practice.  When  refused,  a  mau- 
damna  will  not  lie  to  compel  a  dissolution.    The  remedy  is  by  appeal. 

Where  partnership  property  has  been  sequestered  by  one  of  the  partners  to  prevent  devas* 
tation  and  irreparable  injury  by  the  other  partner,  and  the  property  remains  in  Judicial 
custody,  this  other  partner  cannot  have  the  sequestration  set  aatde  on  bond  under  Art. 
279  of  the  Code  of  Practice.  He  is  not  such  defendant  as  is  contemplated  by  that  article. 
The  sequestration  is  not  of  his  property  but  of  the  property  of  the  partnership  in  wnichi 
he  has  only  an  interest 

A  sequestration  is  indivisible  so  long  as  the  property  to  be  seized  is  undivided.  The  release 
on  brnd  of  one  half  of  each  piece  of  property  would  leave  the  other  half  of  each  piece  in 
the  ^eriff 's  hands,  and  as  that  officer  could  permit  no  interference  with  that  the  release 
would  be  a  vain  act. 

When  act«  bf  preservation  are  necessary  to  be  done  at  once  on  sequestrated  property'  and 
the  judge  has  issued  an  order  for  their  performance,  a  writ  of  prohibition  will  not  issue 
commanding  him  not  to  execute  that  order.  The  Judge's  first  duty  is  to  preserve  prop- 
erty in  Judicial  custody. 

A    PPLICATION  for  Mandamus  and  Prohibition. 


David  y,  Barroxc  and  Geo,  L,  Bright  for  tlie  Relator. 


Tne  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  relator  alleges  that  John  F.  Neely  has  filed  a  suit 
-against  him  in  the  Iberville  court  for  the  settlement  of  an  alleged  plant- 
ing partnership  in  which  Neeley  has  obtained  writs  of  injunction  and 
sequestration,  the  first  prohibiting  the  relator  and  the  sheriff  from  re- 
moving or  selling  any  part  of  the  partnership  property,  and  the  last 
sequestering  the  whole  of  that  property — that  he  applied  to  the  judge 
to  bond  both  the  injunction  and  the  sequestration  and  was  refused,, 
and  hence  applies  for  a  mandamus  to  compel  the  judge  to  grant  these 
orders. 

He  further  alleges  that  in  the  course  of  these  proceedings  the  judge- 
has  ordered  the  sheriff  to  take  off  or  use  certain  parts  of  the  seques- 
tered property,  and  that  the  relator  applied  for  a  suspensive  appeal 
from  that  order  and  was  refused,  and  hence  he  applies  for  a  writ  of 
prohibition  to  prevent  the  execution  of  that  order. 

The  partnership  is  of  the  Upper  Eimea  plantation,  upon  which  cane 
is  cultivated,  and  these  writs  were  issued  in  October,  a  time  of  the  year 
when  measures  must  be  taken  to  manufacture  the  cane  into  sugar  or 
the  crop  will  be  lost. 
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The  icspoiuient  judge  justified  liis  actiou  in  refusing  to  dissolve  the 
injunction  on  bond  on  tlie  ground  tliat  it  was  .in  exercise  of  discretion- 
ary power  vested  in  him  in  such  cases,  and  tlie  remedy  was  by  appeal. 
This  ruling  was  doubtless  based  on  State  ex  rel.  Morgan  Railroad  v. 
Judge,  36  Ann.  394,  and  antecedent  cases,  and  its  correctness  does  not 
«ecm  to  be  questioned  by  the  counsel  for  the  relator. 

But  the  counsel  maintains  that  no  such  discretion  is  vested  in  the 
judge  in  setting  aside  sequestrations  on  bond,  but  that  the  relator's 
right  to  that  remedy  is  absolute. 

The  terms  of  the  article  would  seem  to  favour  that  construction— a 
^lefendant  against  whom  a  mandate  of  sequestration  has  been  obtained, 
•except  in  cases  of  failure,  may  have  the  same  set  aside  by  executing 
his  obligation,  etc.  Code  Prac,  Art.  279.  But  the  respondent  judge 
denies  that  the  relator,  strictly  speaking,  is  a  defendant  within  the 
meaning  and  intent  of  that  article. 

The  suit  of  Neeley  v.  Roth  was  for  the  dissolution  and  settlement 
of  a  planting  partnership,  and  the  sequestration  was  of  tlie  whole  part- 
nership property,  embracing  the  crop  and  all  the  implements  and  ap- 
purtenances. It  was  undivided,  was  owned  jointly  by  Neeley  and  Roth, 
and  each  was  half  owner  of  every  piece  and  part  thereof.  The  seques- 
tration was  indivisible  so  long  as  the  property  was  undivided.  If  Roth 
bad  been  permitted  to  bond  his  moiety  of  each  piece  of  the  sequestered 
fproperty,  the  other  moiety  must  have  remained  in  the  sheriff's  hands, 
.and  that  officer  could  not  have  permitted  any  interference  with  that, 
so  that  setting  aside  the  sequestration  of  Roth's  moiety  would  have 
been  an  idle  act. 

Besides,  the  sequestration  was  not  of  Roth's  property  but  of  the  prop* 
•erty  of  a  partnership  in  which  lie  had  only  an  interest,  and  theiefore 
the  judge  was  quite  correct  in  saying  Roth  was  not  such  defendant  as 
the  Code  of  Practice  contemplated  in  the  article.  The  execution  of  the 
bond  under  that  article  would  not  have  entitled  him  to  tlie  possession 
-of  Neeley 's  half  of  the  partnership  effects,  so  that  to  have  granted  the 
order  demanded  would  have  been  to  maintain  the  sequestration  in  part 
.and  to  set  it  aside  in  part  in  relation  to  each  several  piece  of  properCy. 
And  as  granting  the  order  would  not  have  entitled  Roth  to  the  posses- 
sion of  the  whole  partnership  property,  the  only  alternative  was  to 
refuse  it  in  its  entirety. 

Besides,  and  we  empliasize  this  feature,  the  ultimate  object  of  this 
-suit  was  to  compel  a  judicial  liquidation  of  the  partnership.  The 
appointment  of  a  receiver  wasprayed,  and  thus  the  partnership  efiects 
were  to  be  taken  out  of  the  hands  of  either  partner  and  put  directly  in 
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the  coDtrol  of  «an  officer  of  the  court.  It  does  not  appear  that  the  prop- 
•erty  was  in  Rothes  sole  possession,  his  partner  Neeiey  being  also  on 
the  premises. 

Another  consideration  applicable  to  this  case  enforces  this  view. 
The  petition  for  a  sequestration  charges  Roth  with  acts  of  vandalism 
•on  the  Upper  Eimea  plantation,  among  which  are  the  wanton  and  ma- 
licious destruction  of  ornamental  and  shade  trees,  thus  exhibiting  a 
fixed  and  malicious  purpose  to  irreparably  injure  his  co-owner. 

The  object  of  the  sequestration,  or  one  of  its  objects,  was  to  prevent 
•this  devastation,  whereby  not  only  particular  pieces  of  property  were 
•destroyed  but  the  whole  property  was  irretrievably  deteriorated  and 
its  value  as  a  whole  was  lessened.  The  sequestration  was  therefore  an 
■auxiliary  writ  to  the  injunction,  and  both  were  necessary  to  complete 
Neeley's  remedy.  The  refusal  to  dissolve  the  injunction  on  bond  would 
have  been  useless  to  him  if  the  sequestration  had  been  set  aside,  nnd 
the  judge  saw  that  if  he  had  refused  the  one  order  and  granted  the 
other  he  would  have  been  holding  to  the  applicant  fruit  that  instantly 
'turned  to  bitter  ashes. 

The  refusal  of  a  suspensive  appeal  from  the  order  directing  the  sheriff 
to  take  off  the  crop  was  simply  a  refusal  to  permit  interference  with 
•the  custodian  of  the  property  in  doing  what  was  absolutely  essential 
to  its  preservation. 

The  time  within  which  a  crop  of  cine  can  be  converted  into  sugar  is 
short  in  our  clinmte.  The  manufacture  of  sugar  is  sulyect  to  manifold 
interruptions  and  accidents,  and  is  precarious  under  the  most  favour- 
able circumstances.  The  whole  of  the  cane  crop  on  this  plantation  was 
in  the  legal  custody  of  the  sheriff  in  October,  and  the  order  to  that 
-officer  to  do  what  must  be  done  then  or  could  not  be  done  at  all,  was 
simply  a  command  to  him  to  preserve  what  was  perishable  in  the  only 
way  in  which  that  particular  perishable  thing  could  be  preserved.  To 
have  granted  a  suspensive  appeal  from  such  ordei  would  have  para- 
lyzed the  authority  of  the  sheriff,  destroyed  the  property  of  the  appli- 
cant for  the  writs  and  of  tlie  part^nership  and  its  creditors,  and  given 
over  the  whole  subject  of  litigation  to  the  caprice  of  the  appellant.  Tt 
was  preemiuently  the  duty  of  the  court  to  require  its  executive  officer 
to  preserve  the  property  in  his  custody,  and  which  the  court  had  re- 
quired to  stay  in  his  custody  when  it  refused  to  dissolve  the  one  writ 
And  set  aside  the  other  on  bond.  The  object  of  the  writ  of  prohibiiion 
was  to  prevent  the  execution  of  an  order  that  the  court  wasbouud  to 
make  and  have  executed. 

The  application  for  the  wiits  is  refused  at  the  costs  of  the  relator. 


52  SUPREME  COURT  OF  LOUISIANA. 

Moore  vr.  Hart. 


No.  9537. 
Mus.  Frances  C.  Moore  vs.  Junius  Hart. 

This  csae  involves  queationi!  of  fact  alone,  and  the  oonduaions  of  the  Jadge  a  quo  are  ap- 
proved. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tmot,  J. 


ThoB.  J.  Semmes,  W.  B.  Lancaster  and  J,  J.  O^ Connor  for  PlaintiflT 
and  Appellant. 
6'.  //.  Luzenberg  and  H.  E,  Upton  for  Defendant  and  Appellee. 


Tlie  opinion  of  the  Court  was  delivered  by 

FiCNNER,  J.  Plaintiff  in  her  petition  alleges  that  Ium-  sou,  Charles 
Moore,  died  in  tliis  city  on  January  15,  1884,  and  tlnit  ]ii«  succession 
was  opened  in  the  Civil  District  Court  of  this  parisli  on  January  17,. 
1884.  That  her  said  son,  on  the  day  of  his  death,  had  in  his  posses- 
sion $6000  belonging  to  her,  and  which  he  held  as  her  depositary  ;  that 
at  the  time  of  his  death,  said  Rum  of  $6000  was  in  the  iron  safe  of  iier 
said  son,  set  apart  as  a  package,  or  in  packages  of  National  Bank 
notes  or  United  States  Treasury  notes,  and  marked  with  her  name  as- 
the  owner  tliereof ;  that  said  safe  was  in  the  office  of  lier  Raid  son, 
wliich  office  was  in  the  premises  occupied  by  defendant,  Junius  Hart, 
on  Canal  near  Rampart  street  in  this  city.  That  immediately  after  the 
death  of  her  said  son,  and  on  the  day  that  he  died,  the  defendant,^ 
Junius  Hart,  applied  to  her  for  the  keys  of  said  iron  safe,  where  sjvid 
money  belonging  to  her  was  deposited,  stating  it  was  necesRnry  to- 
obtain  the  title  papers  of  the  grave  lot  which  her  deceased  son  owned,, 
in  order  that  preparations  for  the  burial  of  his  remains  might  be 
made.  That,  induced  by  said  representations,  she  delivered  to  said* 
H.irt  tlio  keys  of  said  iron  safe ;  two  days  afterwards  said  Hart  re- 
turned tlie  keys,  stating  that  he  had  taken  possession  of  said  packages 
of  said  money  for  her  account,  inasmuch  as  they  were  her  property, 
And  furtlier  avers  in  her  petition  that  said  Hart  was  aware  of  the  fact^ 
because  of  lier  son's  occupancy  of  the  office  aforesaid  on  the  premises 
of  said  Hart,  and  from  intimacy  with  her  son,  had  obtained  from  him 
in  his  lifetime  information  as  to  the  ownership  of  said  money  thus 
specially  deposited  and  set  apart  as  the  property  of  plaintiff.  She  fur- 
tlier alleges  that  said  Hart  refuses  to  deliver  said  sum  of  money  to 
her  or  recognize  her  ownership  therein,  and  prays  that  said  Hart  be 
condemned  to  deliver  to  her  said  packages  of  money,  or  in  lieu  thereof,, 
the  sum  of  '^6000,  with  interest  from  January  15,  1884,  and  costs. 
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Such  are  the  material  avermentB  contaioed  iu  plaintiff's  petition. 

The  answer  of  defendant  is  a  general  denial. 

The  law  establishes,  as  applicable  to  human  relations  as  well  as  in 
physics,  a  certain  passive  pnnciple  of  vis  inertUe,  under  which  the  ex- 
isting status  is  permitted  to  persist  unless  overcome  by  some  contrary 
force  of  superior  power.  The  judiciary,  when  called  upon  to  apply 
such  contrary  force,  refuses  to  do  so  unless  th^.  grounds  of  law  and 
fact  upon  which  the  interference  is  claimed  be  established  with  such 
reasonable  clearness  and  certainty  ns  to  satisfy  the  judicial  mind  of  the 
oiecessity  of  interfering. 

This  doctrine  has  been  crystallized  in  the  hackneyed  and  somewhat 
-exaggerated  aphorism  that  **  the  burden  of  proof  is  upon  the  plaintiff, 
-and  that  to  recover  he  must  make  his  claim  certain  ;  to  make  it  only 
probable  is  not  enough." 

It  is  obvious  that  where,  as  in  this  case,  the  plaintiff's  claim  rests 
4ipon  a  charge  of  crime  against  the  defendant,  the  principle  above 
stated  is  reinforced  by  the  powerful  presumption  of  innocence  and 
thus  demands  the  strictest  application.  To  establish  her  claim,  it  was 
■absolutely  necessary  for  plaintiff  to  prove  two  things,  viz: 

1.  That,  at  her  sou's  death,  there  was  in  the  safe  referred  to  a  sum 
■of  money  belonging  to  her  and  not  to  her  son. 

2.  That  defendant  unlawfully  took  possession  of  ^aui  money  and  re- 
fused to  deliver  it  to  lier. 

If  the  money,  whatever  its  amount,  remained  the  property  of  her 
«on,  and  if  he  was  a  mere  debtor  of  tlie  mother,  in  whatever  amount 
plaintiff  has  no  case.  For  the  evidence  is  uncontradicted  that  the 
son's  succession  was  regularly  opened  and  administered;  that  au  in- 
ventory was  duly  taken ;  that  the  heirs,  including  plaintiff,  concurred 
in  a  notarial  act  of  sale  by  which  tiiey  sold  to  Junius  Hart,  with  full 
subrogation,  all  their  rights  as  heirs  in  and  to  said  succession,  lie  as- 
suming all  its  liabilities;  that  before  signing  the  act,  plaintiff  was 
distinctly  asked  whether  she  had  any  claim  against  the  succession, 
iiad  matters  fully  explained  to  her,  was  warned  not  to  sign  if  she  had 
any  such  claims ;  and  signed  the  acts. 

Thus,  under  the  facts  of  the  case,  as  well  as  under  the  pleadings, 
-she  lias  no  standing  iu  court  as  heir  or  as  creditor  of  Charles  Moore, 
but  must  stand  or  fall  by  her  proof  of  ownership  of  the  mone^^  claimed. 

Now  it  appears  that  Charles  Moore  was  a  broker  in  public  school 
teachers'  certificates,  and  that  several  years  before  his  death  he  had 
received  $1700  or  $1800  of  his  mother's  money,  which  he  employed  in 
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hiB  business  and  bad  never  repaid.    Of  course,  lie  was  a  mere  debtor 
of  his  mother  for  the  amount. 

What  the  terms  of  the  loan  were  does  not  appear,  but  it  is  possible 
he  considered  that  he  would  account  to  her  for  the  profits  made  on  it,. 
and  that,  in  his  lucrative  business,  the  sum  might  have  swelled  to- 
$6000  at  the  time  of  his  death. 

It  maybe  that  he  did  tell  his  mother,  as  she  swears, before  his  deatlu. 
that  he  had  $6000  belonging  to  her,  and  even  offered  to  turn  it  over 
to  her,  and  advised  her  to  take  it ;  but,  if  this  be  so  and  had  she  ac- 
cepted this  offer,  the  likelihood  is  that  he  would  have  handed  her  $6000- 
of  the  large  amount  of  school  certificates  which  were  found  in  the  safe 
at  his  death. 

Upon  this  slender  foundation,  with  feminine  inexactness  of  compre- 
hension in  business  affairs  and  haste  to  jump  at  conclusions,  this  good 
lady  has,  no  doubt,  honestly  built  up  her  belief  that  her  son  had  told 
her  that  ne  had  in  the  saf<)  six  thousand  dollars  in  bank  notes  put  up* 
in  a  package  and  marked  with  her  name,  and  thus  set  aside  as  lier 
property. 

If  he  had  told  her  so,  the  insufficiency  of  such  a  statement  as  a  basis- 
for  such  a  claim  against  the  defendant,  would  be  apparent.  But  the 
reading  of  her  own  testimony  does  not  establish  that  he  ever  made 
such  a  statement  in  the  distinct  terms  above  mentioned. 

None  of  the  surrounding  circumstances  support  the  theory  that  her 
son  had  any  such  sum  of  money  in  the  safe.  He  kept  books  in  his- 
business  and  they  exhibited  no  indication  of  it ;  and  it  is  shown  that 
he  was,  at  the  time,  in  need  of  money  for  his  business. 

It  is  needless  to  say  that  the  allegation  made  in  the  petition  that  de- 
fendant had  acknowledged  having  found  and  taken  the  packjige  of 
money,  is  entirely  unsupported  by  the  evidence. 

We  conclude,  therefore,  that  there  is  no  proof  that  Charles  Moore 
left  in  his  safe,  at  his  death,  $6000  or  any  suni  of  inoue^^  placed  in  a 
package  marked  with  her  name  and  set  apart  as  her  property }  and 
while  ho  may  have  told  her  that  he  had  $6000  for  her  in  his  safe,  her 
own  testimony  does  not  convince  us  that  he  made  such  statements 
with  regard  to  its  setting  apai  t  as  would  change  the  relation  of  debtor 
and  creditor  and  transfer  to  her  the  property  in  such  a  sum.  Her  ori- 
ginal statement  of  what  he  said  conveyed  no  such  idea  and  it  was  only 
on  cross-examination  that  she  strengthened  and  added  to  her  first 
account. 

This  leaves  no  foundation  for  plaintiff^s  case  and  dispenses  us  fronv 
the  necessity  of  discussing  the  singular  coniiict  of  evidence  touching- 
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dffeiKiiint'd  obUMitioii  of  the  keys.  Even  if  defeinlant  did  get  the 
keys  and  has  falsely  denied  the  fact,  while  this  might  excite  a  sus- 
picion of  some  sinister  motive  and  conduct,  it  wonld,  by  no  means, 
establish  that  he  took  $6000  belonging  to  plain titt,  when  there  is  no 
proof  that  the  safe  contained  anything  belonging  to  her. 

But  the  judge  a  quo,  who  heard  and  saw  the  witnesses,  evidently 
gave  his  belief  to  those  of  defendant,  and  we  see  no  reason  to  differ 
from  his  conclusion. 


Judgment  affirmed. 


No.  9534. 
Succession  of  Jacob  Strauss. 

A  testamentary  dispositioD  by  which  the  testator  bequeaths  all  his  property  t-o  his  j;rand 
children,  on  condition  that  the  legacy  should  remain  under  the  administration  of  his- 
tefttaraentary  executor  nutil  the  legatees  shall  have  reached  the  age  of  majority,  does 
not  create  Afidei  commissum,  and  has  not  the  character  of  a  condition  which  is  iropos- 
sible  or  reprobated  by  law.  Under  such  a  disposition  the  executor  is  not  made  a  legatee 
with  Instruction  to  preserve  for  and  turn  over  the  property  to  another  person. 

A  disposition  whereby  the  testator  bequeaths  his  whole  property  to  his  minor  grand-chil< 
dren,  on  condition  of  their  reaching  the  age  of  majority,  but  that  in  default  thereof,  the 
property  shall  pass  to  certain  designated  charitable  institutions,  is  not  amenable  to  the 
objection  that  it  is  a  substitution  as  prohi^^ited  by  the  civil  co<le. 

That  feature  of  a  will  p<-esents  a  double  institution  of  heirs  depending  upon  a  suspensive 
condition,  but  not  a  double  testamentary  disposition  of  the  same  property',  first  in  favor 
of  one  person,  and  at  his  death  to  another  person.  In  this  case  if  the  legacy  ever  vesta 
in  the  grandchildren,  it  cannot  never  reach  the  asylums,  under  the  effect  of  the  will. 

Legatees,  whether  of  age  or  under  age,  cannot  accept  a  testamoi.tary  succession  in  part  or 
on  conditions  different  from  those  imposed  by  the  testator. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Hotiston,  J. 


J.  Q,  A.  Fellwcs  and  John  Bassich,  Jr.  for  the  Natural  Tutor,  Appel- 
lant: 

1 .  The  will  of  Jacob  Strauss  contained  the  following  clauses :  "I  give  all  I  may  die  pos- 
sessed of  to  my  grandchildren,  Charles  E.  S.  Cans  and  Isabella  A.  Cass.  The  giving  to 
them  to  be  conditioned  on  their  attaining  the  age  of  majority.  In  case  either  of  them 
die  before  attaining  the  age  of  majority,  then  the  part  or  portion  given  as  above  con- 
ditioned to  accrue  to  the  survivor  likewise  conditioned  on  such  survivor  attaining  the 
age  of  minority.  The  true  intent  being  to  make  my  said  grandchildren  ray  universal 
legatees  upon  condition  that  they  reach  majority.  I  desire  that  during  the  minority  of 
my  said  grandchildren,  the  sum  above  given  them  conditionally  be  administered  by  my 
friend  Judge  E.  D.  White,  of  this  city,  without  security.  He  to  administer  same  for 
their  benefit  and  pay  over  same  to  them  on  the  happening  of  the  conditions  on  whi(^ 
my  gift  is  based.  I  expressly  exact  as  a  condition  that  none  of  the  property  be  ever,  in 
any  way,  during  the  minority,  administered  by  their  fattier.    In  the  event  of  my  said 
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grandchildren  dying  before  reaching  the  age  of  majority,  then  I  institute  as  my  nniversal 
legatee  the  'Tewish  Widows  and  Orphans  Asylum,  the  Little  Sisters  of  the  Poor.  etc.. 
"share and  8hai*e  alike." 

Contended  that  the  above  will  and  its  clauses  is  a  prohibited  substitution  and  ^Aei  e<nnmM$a, 
as  such  a  nullity  and  must  be  consideied  hs  not  written.  And  said  irill  is  further  nnll 
because  it  divests  the  seizin  given  by  law  in  favor  of  said  minors,  who  are  legal  and 
forced  heirs  of  their  deceased  grandfather's  estate.  Said  will  further  imposing  an  ille- 
gal condition  on  their  legitime.  "The  giving  to  them  being  conditioned  on  their  attain- 
ing majority."  Bev.  Civil  Code,  Arts.  151»  and  1^20;  Domat  Civil  Law,  Cnshing  edd., 
Yol.  3,  Art.  3823;  Laurent,  vol.  14,  sec.  40*2,  p.  440,  De  lafiduei^:  Clague  rs.  Clagne,  13 
Lou.,  0.  S.,  p.  1. 

'*A  disposition  by  will,  in  which  the  property  of  the  estate  is  to  remain  in  the  hands  of  the 
executors,  until  the  testator's  children  or  heirs  arrive  at  the  age  of  majority,  cannot  be 
distinguished  fW>m  one  that  would  authoiize  the  executors  to  keep  it  and  preserve  it  for 
and  return  the  estate  to  them,  which  is  a  Jidei  eommisaa,  or  trust,  and  is  forbidden  by 
law."  Succession  Foucher,  30  La.  An.,  p.  1017:  Succession  Cochrane,  29  An.,  p.  235; 
Succession  Will.  Steven,  3G  An.,  p.  755. 

-"Whenever  the  disposition  is  made  in  such  terms  as  necessarily  to  comprehend  a  charge  to 
keep  for  and  transmit  to  a  third  person,  it  contains  a  substitution,  although  not  lit- 
terally  expressed.  In  every  substitution  or  fidei  eommista  the  agencj'  of  three  persons  is 
required,  viz :  the  donor  or  testator,  the  person  who  receives  for  a  certain  time  and  the 
one  to  whom  is  bound  to  transmit  it.  Farrar  vs.  Cutohon,  4  Mar  ,  N.  S.  p.  48 ;  Amaod 
vs.  Torbe,  4  Lou.,  p.  50S ;  Harper  vs.  Stanbrough.  2  Lou.  An.  p.  377. 

"Code  Napoleon,  article  896.  corresponding  with  article  1507  of  our  Rev.  Civil  Code,  prohib- 
its substitutions  only,  while  our  Code  prohibits  fidei  commiua  also.  Any  disposition 
moriU  eau»a  or  inter  vivos,  by  which  a  person  is  requested  to  preserve  for  and  return 
a  certain  thing  to  another  person  is  null,  being  a  fidei  commitita.  the  charge  ds  rendre 
appears  to  be  the  distinctive  characteristic  of  the  Jidei  eommisHa.  The  prohibition  of 
the  Code  is  so  general  that  no  particular  class  of  fidei  eommis$a  is  excepted  from  it. 
Ducloslange  vs.  Hose.  3  An.,  p.  43:1:  5  Toullier,  p.  28  ,  30  An.,  pp.  1030.  1021 ;  1  Kob. 
p.  117. 

Those  who  lend  their  names  t»  fidei  com missa  are  viewed,  in  all  cases,  as  spoliators,  and  so 
far  from  being  bound  to  return  the  property  placed  in  their  hands  to  the  incapable  lega- 
tee, they  contract  no  other  obligation  than  to  restore  it  to  the  heirs  at  law.  with  the 
fruits  and  interests  accrued  eveu  betore  demand.  "Badillo  vs.  Tio,  ti  An.,  p.  129  and 
136,  citing  Domat  and  other  authorities. 

The  nomination  by  the  grandfAtber  in  his  will  of  a  tutor  to  his  minor  grandchildren  legatees, 
(or  an  executor  or  special  administrator  to  administer  the  legacy)  to  the  prejudice  of 
their  surviving  father  and  mother,  is  illegal  and  the  oispesition  null  and  must  be  re- 
puted as  not  written.  10  La.  An  ,  p.  169.  Hoggatt  vs.  Morancy;  SncceBsion  Foucher, 
30  An..^  pp.  1020-1 ;  Laurent,-8ec.  403.  pp.  /4I,  442;  Kev.  Civil  Code,  250.  2.'i3,  356.  357  ; 
li  La.,  1  ;  10  An.,  p.  169,  and  12  An.,  p.  767. ' 

When  the  testament  of  a  grandfather,  in  favor  of 'his  minor  grandchildren,  is  a  fidei  com- 
missa  or  substitution  and  null  as  such,  the  grandchildren  being  legal  heirs  ad  inUeUUio 
(no  one  having  a  gieater  right)  are  entitled  not  only  to  their  legitime  but  to  the  grand- 
father's entire  estate,  the  same  to  be  at  once  delivered  over  to  their  father,  their  natural 
tutor,  to  be  administered  for  their  benefit  as  above  shown.  Rev.  Civil  Code,  articles 
886,  687.  940  and  941 ;  Chabot  des  Successions,  rol.  1,  pp.  52  and  53 ;  Marcad6  Code  Civil, 
Tol.  3.  p.  33 ;  Rogron  Code  Civil,  p.  150,  art.  724  ;  15  An..  Porin  vs.  McMicken,  p.  158. 

Tbe  legitime  goes  to  the  forced  heirs  by  operation  of  law,  unaffected  by  any  restrictions, 
modifications  or  conditions  imposed  by  the  ancestor,  and  dispositions  imposing  such  re- 
stiictions  modifications  or  conditions  must  be  reputed  as  not  written.    Rev  Civil  Code. 
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articleA  1710, 1493  to  1501  and  1687 ;  Bogron  C.  Civil,  art.  935,  p.  192 ;  Lament,  vol.  12 
pp.  197-199,  860. 149 ;  Demolombe  dea  DonationB,  vol.  2,  p.  38 ;  Merlin  Qaeation,  Yerbo 
Legitime,  voL  17,  p.  150,  aeo.  7;  13  Loa.,  O.  S.,  p.  9,  and  Siicceseion  of  John  Tnrnell,  32 
La.,  p.  1218;  3  Mar.  485. 

Nicholls  dk  Carroll  for  the  Executor,  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Pooh£,  J.  The  controversy  presented  bj'  the  pleadings  in  this  case 
involves  the  question  of  the  validity  of  the  olographic  will  of  the  late 
Jacob  Strauss,  which  is  of  the  following  tenor: 

"  This  is  my  last  will  and  testament,  entirely  written,  dated  and 
signed  by  me,  New  Orleans,  September  20,  1882 : 

"I  give  all  I  may  die  possessed  of  to  ray  two  grandcliildi'eu,  Charles 
Edward  Stanislaus  Cass  and  Isabella  Amanda  Cass,  the  children  of 
my  deceased  daughter,  Marie  Louise  Cass.  The  giving  to  them  to  be 
conditioned  on  their  attaining  the  age  of  majority.  In  case  either  of 
them  die  before  attaining  the  age  of  majority,  then  the  part  or  portion 
given  as  above  conditioned  to  accrue  to  the  survivor,  likewise  condi- 
tioned on  such  survivor  attaining  the  age  of  majority.  The  true  in- 
tent being  to  make  my  said  grandchildren  my  universal  legatees  upon 
the  condition  that  they  reach  majority.  I  desire  that  during  the  min- 
ority of  my  said  grandchildren,  the  sum  above  given  them  condition- 
ally be  administered  by  my  friend.  Judge  E.  D.  White,  of  this  city — 
without  security — he  to  invest  said  amount  in  good  securities  and  appl3' 
the  proceeds  to  the  education  and  support  of  said  grandchildren.  He 
is  to  administer  the  same  for  the  benefit  of  said  grandchildren,  and 
pay  over  the  same  to  them  on  the  happening  of  the  conditions  on 
which  ray  gift  to  tliera  is  based.  I  expressly  exact  as  a  condition  that 
none  of  the  property  given  by  me  to  my  grandchildren  be  ever,  in  anj' 
way,  during  their  minority,  administered  by  their  father.  In  the 
event  of  my  said  grandchildren  dying  before  the  happening  of  the 
condition  by  me  above  mentioned — that  is,  they  or  either  of  them 
reaching  the  age  of  majority,  then  I  institute  as  my  universal  legatee 
the  Touro  Infirmary,  the  Jewish  Widows  and  Orphans'  Asylum,  the 
Little  Sisters  of  the  Poor,  the  St.  Mary's  Catholic  Orphan  Asylum — 
share  and  share  alike  to  each  of  said  institutions.  I  institute  and  ap- 
point Judge  E.  D.  White  my  testamentary  executor,  with  seizin  and 
without  security.    This  entirely  written,  dated  and  signed  by  me  at 

New  Orieans,  this  20th  September,  1882.'' 

J.  Strauss. 

The  nullity  of  the  will  is  propounded  by  C,  L.  C.  Cass,  the  father 

.and  natural  tutor  of  the  two  grandchildren  of  the  deceased  appellant 

iierein  on  substantially  the  following  grounds: 
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1.  That  the  will  contains  a  fidel  commissum  and  a  sabstitutiou, 
whicli  are  both  prohibited  bj'^  our  laws. 

2.  That  it  divests  the  minors  of  the  seizin  of  one-third  of  their 

grandfather's  estate,  to  which  they  are  entitled  under  the  law  as  forced' 

heirs. 

I. 

The  cliarge  of  Sijidei  commisaum  refers  to  that  disposition  in  the  will 
whicli  subjects  the  property  of  the  testator  to  the  administration  of" 
the  testamentary  executor  until  the  minors'  legatee  shall  have  reached 
the  age  of  majority. 

Under  the  provisions  of  our  code,  a  Mei  commissum  is  understood  to- 
be  *'a  disposition  by  which  the  donee,  the  heir,  or  legatee  is  charged* 
to  preserve  for  or  to  return  a  thing  to  a  third  person."    C.  C.  1520. 

Now  under  the  terms  of  this  will,  the  executor  is  neither  a  donee^ 
an  heir  or  a  legatee.  No  part  of  the  property  of  the  testator  is  be- 
queathed to  him,  to  be  preserved  for  or  turned  over  to  another  person 
or  succeeding  legatee,  and  it  is  clear  that  no  right  of  ownership,  either 
in  trust  or  otherwise,  is  intended  to  be  vested  in  him.  The  only  power 
or  right  with  which  he  is  clothed  by  the  will  is  one  of  administration,, 
and  under  the  circumstances  it  partakes  more  of  the  character  of  an 
onerous  duty  tlian  of  an  enviable  right.  The  practical  eflfect  of  that 
feature  of  the  will  is  to  vest  the  uaafruct  or  right  of  enjoyment  of  the 
testiitor's  estate  in  his  grandchildren,  subject  to  the  executor's  ad- 
ministration, until  they  shall  have  reached  the  age  of  majonty,  and 
bequeatli  to  them  the  naked  ownership  of  the  same  at  the  time  that 
they  shall  reach  that  age.    C.  C.  art  1522. 

Such  a  disi>osition  is  not  amenable  to  the  reprobation  of  our  law. 

The  identical  question  came  up  and  was  exhaustively  considered  by 
our  immediate  predecessors  in  the  case  of  the  succession  of  Macias,  31 
Ann.  127.  That  precise  condition  was  found  in  the  will  of  Mrs* 
Macias,  and  tlie  court  held  that  it  was  not  impossible  or  i*eprobated  by 
law.  Wc  therefore  hold  that  the  will  of  Jacob  Strauss,  is  not  inval- 
idated by  reason  of  that  condition. 

But  it  is  charged  that  the  disposition  by  which  the  testator  bequeaths 
the  whole  of  his  property  to  one  of  his  grandchildren  in  case  of  the 
death  of  the  other  before  the  latter  reaches  the  age  of  majority,  and' 
by  whicli  he  directs  that  his  property  shall  pass  in  equal  shares  to  four 
desig^iated  charitable  institutions,  in  case  Intth  of  the  minors  should 
die  before  they  have  reached  their  respective  ages  of  majority,  con- 
tains a  forbidden  substitution. 
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As  we  have  already  shown,  it  appears  from  a  consideration  of  the 
will,  that  it  bequeaths  no  part  of  the  testator's  property  in  full  owner- 
ship to  his  grandchildren  before  they  reach  the  age  of  ninjority. 

If  that  condition  does  not  happen,  tlie  property  of  tlie  testator  passes 
at  once  and  in  full  ownership  to  the  designated  asylums.  But  in  case 
that  both  minors,  or  one  of  them,  sliaH  retich  the  age  of  majority,  the 
condition  under  which  tlie  asylums  could  become  legatees  under  the 
will  does  not  happen,  and  from  that  moment  their  connection  with  the 
will  is  forever  severed. 

The  testator  does  not  pietend  to  make  two  testamentary  disposi- 
tions of  the  same  property,  by  making  it  descend  as  a  legacy-  to  one 
person,  and  at  the  death  of  that  legatee,  to  pass  it  to  a  subsequent 
legatee,  independently  of  the  will  power  of  the  first  legatee,  or  of  the 
existence  of  forced  heirs  to  his  succession. 

It  follows  therefore  that  that  feature  of  the  will  cannot  be  assimi- 
lated to  the  prohibited  substitution  referred  to  in  our  code. 

These  views  have  always  prevailed  in  the  jurisprudence  of  France, 
from  whose  code  we  have  derived  the  provision  of  our  own  code  on 
this  subject.    Code  Civil,  art  896 ;  Marcade,  vol.  3,  p.  .%4  et  seq. 

The  Court  of  Cassation  and  other  French  tribunals  have  uniformly 
and  correctly  ruled  that  a  double  institution  of  heirs,  depending  upon 
a  suspensive  condition,  which  is  the  case  with  the  will  in  hand,  does 
not  present  the  features  of  a  prohibited  sub<;titution  Its  essentia! 
characteristic  is  that  both  of  the  instituted  heirs  should  in  turn,  and 
under  the  effect  of  the  will,  become  the  absolute  owners  of  the  prop- 
eity,  or  that  one  should  succeed  the  other  as  legatee  of  the  same  thing, 
under  the  expressed  will  and  directions  of  the  testator.  Journal  dn 
Palais,  1885,  p.  520,  Gildan  vs.  Phillippon. 

II. 

We  shall  now  consider  the  objection  to  the  will  on  the  ground  tnat 
it  imposes  illegal  conditions  on  the  legitimate  portion  of  the  forced 
heirs.  At  the  threshold  of  that  inquiry  we  are  confronted  with  the 
following  provisions  of  our  code ; 

Article  986 :  "  He  who  has  the  power  of  accepting  the  entire  succes- 
sion cannot  divide  and  only  accept  a  part." 

Article  1016:  *^4.  succession  can  neither  be  accepted  nor  rejected 
conditionally." 

It  is  conceded  that  the  testator's  grandchildren  have  no  forced  legai 
claim  to  more  than  one-third  of  his  estate,  and  that  he  had  the  perfect 
legal  option  to  dispose  by  will  of  the  remaining  two-thirds  of  his  es- 
tate to  another  or  different  person.     Hence  in  the  case  of  a  will  by 
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their  graDdfather,  they  had  do  absolute  legal  right  to  that  porticm  of 
his  estate. 

It  is  equally  c?ear  that  he  could  legally  impose  any  conditiou ;  pro- 
vided it  was  not  impossible  or  reprobated  by  law  on  any  person  whom 
he  selected  as  the  object  of  his  bounty  for  that  proportion  of  his 
estate.  * 

Now  in  commenting  on  these  provisions  of  law^  which  apply  as  well 
to  testamentary  as  to  intestate  successions,  (C.  C.  975)  this  Court  used 
the  following  language  in  the  Succession  of  ^facias : 

"A  conditional  legacy — when  the  conditiims  imposed  by  the  testator 
are  neither  impossible  nor  reprobated  by  law — munt  and  can  be  accep- 
ted by  or  for  the  legatee  but  in  accordance  with  the  terms  of  the  will. 
Whether  of  age  or  under  age,  the  legatee  cannot  be  allowed  to  divide 
his  acceptance  to  take  the  donation  and  repudiate  the  conditions  on 
which  it  was  made,  or  take  it  on  conditions  which  differ  from  those 
fixed  by  the  donor.     He  must  accept  it  as  it  is  or  reject  it." 

Following  in  the  same  train  of  thought  on  the  same  subject,  the 
present  court,  in  the  succession  of  Turnell,  32  Ann.  1218,  said  : 

**  We  think  it  clear,  on  both  reason  and  authority,  that  where  the 
will  bequeaths  to  the  forced  heir  more  than  his  legitimate  portion,  the 
testator  may  attach  to  the  bequest  any  lawful  conditions,  and  in  such 
case  the  forced  heir  must  exercise  the  option  of  either  accepting  the 
bequest  as  a  whole,  with  the  conditions  attached,  or  of  renouncing  all 
testamentary  advantage  and  claiming  his  legitime  only  as  secured  to 
him  by  the  law  independent  of  the  testament," 

Having  shown  hereinabove  that  the  conditions  attached  to  his 
bequest  by  Strauss  were  neither  impossible  or  reprobated  by  law,  it 
follows  that  tlie  will  must  either  be  accepted  in  whole  or  renounced 
entirely.  The  conditions  imposed  by  the  testator  were  not  intended 
and  must  not  be  construed  as  imposed  on  tlie  legitimate  portion  of  his 
forced  heirs,  but  for  the  balance  of  the  estate  which  he  would  doubtless 
have  disposed  of  to  the  exclusion  of  his  grandchildren,  had  lie  for  a 
moment  supposed  that  they  could  have  obtained  it  independently  of 
his  will  and  of  the  conditions  which  he  attached  thereto. 

If  these  grandchildren  were  of  age  and  were  in  court  in  their  own 
right  they  could  not  claim  one  portion  of  the  estate  as  forced  heirs, 
and  the  remainder  as  beneficiaries  under  the  will.  The  law  would 
compel  them  to  elect  whether  they  would  as  forced  heirs  take  their 
legitime  without  conditions,  or  accept  the  whole  estate  under  the  con- 
ditions imposed  by  the  testator.    But  their  tutor,  who  now  acts  in 
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their  bebalf,  has  no  authority  to  exercise  that  option,  the  law  elects 
for  them  to  accept  the  most  advantageous  position  in  their  behalf. 

Hence  we  have  no  other  alternative  but  to  enforce  the  execution  of 
the  will  as  a  whole  and  all  in  its  parts.  These  were  the  conclusions 
reached  by  the  district  judge,  his  decree  must  therefore  be  sustained. 

Judgment  affirmed. 


No.  9580. 
The  State  of  Louisiana  vs.  Adolfhe  Fontenette. 

Wbf^re  the  blank  for  the  year  in  an  indictment  is  anflUed,  the  State  may  amend  by  insertinf; 

the  proper  year  even  after  the  evidence  has  closed. 
In  charging  the  crime  of  an  assaalt  with  intent  te  commit  a  rape,  it  is  not  doplex  pleading 

to  charge  a  battery  as  well  as  an  assault.    The  assault  is  a  component  part  of  the  crime. 

an  ingredient  of  it,  and  the  battery  is  only  an  aggravation  of  the  assaalt,  both  being  the 

acts  of  the  accused  while  endeavoring  to  carry  out  his  intent  to  commit  the  more 

heinous  crime. 

APPEAL  from  the  Twenty-fifth  District  Court,  Parish  of  Lafayette. 
DeBaillon,  J. 


M,  J,  Cunningham,  Attorney  General,  and  i?.  C.  iSmedes,  District  At- 
torney, for  the  State,  Appellee. 

Mouton  &  Martin  for  Defendant  and  Appellant. 


The  opinion  of  th€>  Court  was  delivered  by 

Manning,  J.  The  defendant  was  convicted  of  an  assault  with  in- 
tent to  commit  a  rape  and  was  sentenced  to  twenty-three  months' 
confinement  at  hard  labour. 

After  the  evidence  was  closed  the  District  Attorney  moved  to  amend 
the  indictment  by  inserting  the  year  1884  in  the  blank,  thus  conform- 
ing the  indictment  to  the  proof,  to  which  the  defendant  reserved  a 
bill. 

Among  the  many  beneficial  amendments  of  criminal  practice  made 
by  our  statutes  is  that  which  enacts  that  no  indictment  for  any  of 
fence  shall  be  held  insufficient  for  omitting  to  state  the  time  at  which 
the  offence  was  committed  unless  time  be  of  its  essence,  nor  for  stating 
the  time  imperfectly  or  on  a  day  subsequent  to  the  date  of  the  indict- 
nnent  or  an  impossible  day.  Rev.  Stats,  sec.  1063.  And  when  objec- 
tion is  made  to  any  defect  in  the  indictment  apparent  on  its  face  the 
court  is  antorized  to  amend  it  forthwith.     Ibid.  sec.  1064. 

The  provisions  amply  justify  the  amendment  complained  of.  State 
T.  Williams,  31  Ann.  146;  State  v.  Johnson,  35  Ann.  842. 
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The  iijotion  in  arrest  is  tor  daplicity  in  that  two  separate  and  dia- 
tiDCt  offeuces  are  charged  in  one  count.  The  charge  is  that  the  defen- 
dant ''violently,  malicionsly  and  feloniously  did  make  an  assault  upon 
the  person  of  one  Althea  Dubois  with  the  intention  her,  the  said  Althea 
Dubois,  then  and  there  violently,  maliciously  and  against  her  will,  to 
ravish  and  carnally  to  know,  and  further  that  said  Foutenette,  her,  the 
said  Althea  Dubois,  then  and  there  did  beat  and  illtreat  and  other 
wrong  to  her  did,  contrary,  etc." 

The  defendant's  contention  is  that  with  the  more  serious  charge 
there  is  coupled  another  of  assault  and  battel  y. 

The  objection  is  not  well  taken.  Our  statute  is  very  succinct — who- 
ever shall  assault  another  *  *  with  intent  to  commit  rape  shall,  etc. 
Rev.  Stats,  sec.  792.  The  crime  has  to  be  construed  according  to  the 
•common-law  and  we  look  to  the  common-law  for  the  form  of  the  in- 
dictment unless  our  own  statutes  have  otherwise  ordered.  Rev.  Stats, 
sec.  976.  The  common-law  form  usually  charges  the  assault  with  the 
addendum  of  ''beat  and  ill-treat^'  before  the  charge  of  rape  and  is  the 
better  way,  1  Archbold  Cr.  Pr.  and  PI.  1011,  though  it  is  sometimes 
•charged  as  in  this  indictment.    Wharton's  Precedents,  127-8, 

The  crime  charged  is  not  committing  a  rape,  which  is  a  distinct  of- 
fence punishable  with  death.  Rev.  Stats,  sec.  787.  It  is  an  assault 
with  intent  to  con^mit  the  more  heinous  crime  and  the  assault  must 
therefore  be  charged.  Even  if  a  battery  be  charged  as  well  as  an  as- 
sault, as  was  done  in  this  indictment,  it  is  not  bad  for  duplicity  because 
the  battery  is  part  of  the  assault.  It  is  the  act  or  one  of  the  acts  of 
the  accused  done  at  the  moment  he  was  endeavoiing  to  carry  out  his 
intent  to  commit  the  rape. 

Judgment  affirmed. 


No  9514. 
I  38    62  John  Taylor  vs.  Bbrtrand  Saloy. 

1 IVheiHi.  at  the  moment  when  the  debtor  acq  aired  an  immovable,  there  8tood  recorded  against 

him  in  the  pariah  a  Judgment,  the  Judicial  mortgage  resulting  from  ttuch  record  attached 
to  the  property  eo  itutanti  with  the  ownership,  and  he  could  not  acquire  a  homestead  in 
said  property  to  the  pr^udice  of  such  mortgage. 

The  Jurisprudence  is  constant  and  uniform  that  privileges,  mortgages  and  real  rights  attach- 
ing to  property  cannot  be  disturbed  or  affected  by  homestead  rights  which  did  not  exist 
at  the  moment  when  they  attached. 

The  rule  covers  Judicial  as  well  as  conventioual  mortgages. 

4    PPEAL  from  the  Twenty -fourth  District  Court,  Parish  of  Plaque- 
/\.     mines.    Monroe^  judge  a<2  hoc. 


James  Wilkinson  for  Plain titt'  and  Appellee: 

Act  53  of  1805  (R.  S.  sec.  1691)  created  homestead  exemptions  in  Louisiana. 
.Articles  219,  330,  of  the  Constitution  of  1879,  did  not  repeal,  but  extended  the  provisions  of 
this  law.    34  Ann.  339.    Neither  has,  nor  can,  the  Legislature  modify  said  law  r^gulatiog 
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righto  to  honiesteada  exiating  before  the  adoption  of  the  Constltntion,  or  enlarge  the 
remedy  on  Jadgmento  arising  ttova  debto  contracted  prior  to  that  time.  Art.  220,  Const. 
t879.  The  right  to  the  homestead  U  a  matter  of  public  policy,  not  sasceptible  of  con- 
ventional waiver  or  of  mortgage.  Art.  222.  The  Act  of  1865  was  read  into  defendant's 
jadgment.    37  Ann.  17. 

One  owing  a  Jadgment  rendered  in  1876  and  recorded  in  1S77,  may  acquire  a  homestead  in 
1881,  nnincumbered  by  mortgage,  and  as  against  such  judgment  debt  no  registry  of  the 
homestead  is  necessary.    35  Ann.  p.  927,  and  anthorities  there  cited. 

Sven  ir  registry  be  necessary  to  protect  plaintiflf's  homestead  as  against  judgments  rendered 
prior  to  the  Constitution  of  1879  and  Act  114  of  1880,  registry  herein  was  made  within  a 
reasonable  time,  and  before  any  intervening  rights  had  accrued.    34  Ann.  337. 

B.  T,  Beauregard  for  Defendant  and  Appellant: 

•Under  the  homestead  provislotts  of  the  Constitution  of  1879,  the  exemptions  therein  pro- 
vided take  effect  only  from  the  date  of  registry,  and  are  inoperative  against  debts  con- 
tracted and  judicially  recognized  prior  to  such  registry.    34  Ann.  1013 ;  35  Ann.  929. 

Heace,  a  jadgment  obtained  and  recorded  in  1877,  founded  on  an  Indebtedness  existing  in 
1876,  is  executory  against  property  acquired  by  the  judgment  debtor  m  1881,  the  home- 
stead as  to  which  was  declared  only  six  months  after  his  acquisition  of  same.  The  judg- 
ment debtor  is  not  then  shielded  by  the  Homestead  Act  of  1865,  nor  the  established  juris- 
prudence,  which  does  not  embrace  the  case  at  bar.  38  Ann.  805,  970 ;  33  Ann.  240,  320 ; 
34  Ann.  331 ;  37  Ann.  162,  263. 
For,  in  the  interval  between  the  judgment  debtor's  acquisition  of  property  in  1881  and  his 
declaration  of  homestead  relating  thereto  six  months  after  such  acquisition,  the  judg- 
ment creditor's  judicial  mortgage  extends  and  attaches  to  said  property,  and  cannot  be 
defeated  by  such  ex  post  facto  homestead  declaration.  K.  C.  C.  3328 ;  35  Ann.  829 ;  R.  C. 
C.  1338;  21  Ann.  253;  32  Ann.  983. 

-  On  the  dissolution  of  an  injunction  staying  execation  of  a  money  Judgment,  damages  are 
allowable,  less  the  credit,  on  the  amount  due.  27  Ann.  173;  15  Ann.  70 ;  C.  P.  304  ;  32 
Ann.  974.  77:;,  718. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  This  case  is  submitted  upon  an  agreed  statement  of 
facts  and  on  questions  of  law  arising  thereupon,  which  are  also  form- 
ulated in  the  agreement. 

The  facts  are  briefly  as  follows : 

Saloy  is  the  holder  of  a  judgment  against  Taylor,  rendered  and 
recorded  in  1877. 

Taylor  inherited  certain  real  estate  from  Julia  Lamptou,  who  died 
in  May,  1881,  and  was  recognized  and  put  in  possession  thereof  by 
order  of  court  in  July,  1881. 

He  has  a  wife  and  eight  children,  and  has  occupied  the  property  as 
a  home  since  March,  1881. 

He  declared  and  registered  the  property  as  a  homestead  in  Decem- 
ber, 1881. 

In  1885,  Saloy  caused  execution  to  issue  on  his  judgment  and  seized 
the  property;  whereupon  Taylor  filed  this  suit  for  an  injunction,  on 
the  ground  that  the  property  was  exempt  from  seizure  as  his  homestead. 
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The  first  question  of  law  submitted  is :  "  Whether  the  ezecation  of  a 
judgment  rendered  and  recorded  in  1877,  and  the  homestead  exemption 
asserted  against  seizure  and  sale  in  1885,  is  to  be  tested  by  the  provi- 
sions of  the  Homestead  Act  of  X865,  which  was  iu  force  at  the  time 
wlien  the  judgment  was  rendered!" 

This  question  has  already  been  considered  in  the  case  of  Gerson  vs^ 
Gayle,  34  Ann.  337,  which  was  a  case  whei-e  tlie  propei-ty  claimed  as- 
homestead  was  acquired  after  the  adoption  of  the  Constitution  of  1879,. 
and  the  debt  under  which  it  was  seized  arose  prior  tliereto,  We  then 
construed  the  clause  of  the  Constitution  declaring  that  "rights  to  home- 
steads or  exemptions  under  laws  or  contracts,  or  for  debts  existiug  at 
the  time  of  the  adoption  of  this  Constitution,  shall  not  be  impaired, 
repealed  or  affected  by  any  provisions  of  this  Constitution  or  any  laws 
passed  in  pursuance  thereof,"  and  we  held  that  *'the  right  to  avail  of 
tlie  provisions  of  the  Act  of  1805,  iu  our  opinion,  continued  under  this 
clause,  and  was  only  affected  as  to  the  manner  in  which  it  could  be 
claimed  or  asserte<l  wlien  the  Legislature,  in  obedience  to  the  constitn- 
tioiml  mandate,  enacted  the  necessary  laws  as  to  its  registration,"  etc. 

We  thus  intimated  the  opinion  that  homesteads,  acquired  after  the 
adoption  of  the  legislation  directed  by  the  Constitution  with  reference 
to  their  setting  apart  and  registry,  must  conform  to  tlie  requirements 
of  such  legislation  in  order  to  be  effective  even  against  debts  originat- 
ing prior  to  the  Constitution. 

But,  in  this  case,  the  question  as  to  whether  the  Act  of  1865  or  the 
Constitution  of  1879  governs,  is  of  no  practical  importance. 

Conceding  that  the  former  act  controls,  we  have  twice  very  distinctly 
decided  that  a  homesteiid  under  it  cannot  be  acquired  in  property  to 
w^hich  a  mortgage  had  attached  prior  to  the  acquisition  of  the  home- 
stead. 

In  one  cane,  the  debtor  owned  and  mortgaged  the  undivided  three- 
fourths  of  an  immovable  which,  by  reason  of  the  indivision,  was  not 
subject  to  the  homestead  claim.  He  subsequently  acquired  the  remain- 
ing fourth  and  then  claimed  the  homest'Cad,  which  we  denied,  on  the 
ground  that  the  mortgage  having  attached  at  a  time  when  the  home- 
stead right  did  not  exist,  it  could  not  be  affected  by  subsequent  facts. 
Bramim  vs.  Womble,  *^  Ann.  805. 

In  the  other  case,  the  debtor  had  granted  a  mortgage  on  property  on 
which  he  did  not  at  the  time  reside.  He  subsequently  established  hi* 
home  on  the  property  and  set  u]>  his  homestead  right  against  the  mort- 
gage, and  we  held  that  as  the  property  had  come  under  the  mortgage 
free  from  any  homestead  right,  the  debtor  could  not  impair  the  effect 
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of  the  inortgnge  by  subsequently  moving  on  the  property  and  claiming 
an  ex  post  facto  liomestead.    Gilmer  vs.  O'Neal,  32  Ann.  983. 

Both  of  these  decisions  interpreted  the  Act  of  1865. 

The  jnrisprudence  of  this  Court,  as  organized  under  the  Constitutioiv 
of  1868,  had  given  effect  to  homestead  rights  under  the  Act  of  1865  as- 
against  previously  existing  debts  and  even  judgments,  when  not  se- 
cnred  by  privileges  or  mortgages  antedating  the  homestead.  Robert 
vs.  Coco,  25  Ann.  199;  Doughty  vs.  Sheriff,  27  Ann.  355. 

But,  in  both  the  cases,  it  will  be  observed  that  the  judgments,  as 
against  which  the  subsequently  acquired  homestead  right  was  allowed,, 
had  not  been  recorded  and,  therefore,  were  not  secured  by  judicial 
mortgage  on  the  property.  The  Court  distinctly  stated  that  anterior 
privileges,  mortgages  or  real  rights  could  not  be  affected. 

So,  in  the  case  of  Gerson  vs.  Gayle,  34  Ann.  337,  although  the  record 
of  the  judgment  antedated  the  registry  of  the  homestead,  yet  the  prop- 
erty was  acquired  and  the  homestead  existed  before  the  judgment  had 
been  recorded,  and  thus  took  effect  before  any  judicial  mortgage  had 
attached. 

We  discover  no  reason  to  make  a  distinction  between  a  judicial  and 
a  conventional  mortgage.  The  principle  is  constant  and  universal 
that  privileges,  mortgages  and  real  rights  which  have  attached  to  prop- 
erty free  from  homestead  right  at  the  time,  cannot  be  affected  by  any 
such  right  thereafter  arising. 

Now,  in  the  instant  case,  the  judgment  of  plaintiff  stood  of  record  in- 
the  parish  where  the  immovable  in  controversy  was  situated,  pridr  to- 
and  at  the  moment  when  plaintiff  acquired  the  ownership  thereof;  and: 
the  judicial  mortgage  resulting  therefrom  attached  at  the  very  instant 
of  ownership.  Hence,  as  the  homestead  right  could  only  arise  in  prop- 
erty owned  by  the  debtor,  and  as  the  ownership  carried  with  it  the 
attendant  mortgage,  the  latter  could  not  be  divested  or  affected  by 
the  homestead. 

This  disposes  of  the  second  question  of  law  submitted,  viz: 

'^  Where  a  judgment  rendered  prior  to  the  Constitution  of  1879  ha» 
been  duly  recorded  against  the  debtor,  can  said  debtor  acquii^e  and 
occupy  an  unencumbered  homestead  subsequent  to  the  passage  of  said 
constitutional  and  legal  provisions  in  1879  and  1880,  upon  recording 
his  declaration  of  homestead  before  the  seizure  of  said  property,  or 
within  a  reasonable  time  thereafter^' 

We  have  no  hesitation  in  saying  that  a  homestead  cannot  be  acquired 
in  an  immovable  which,  at  the  moment  of  its  acquisition  by  the  debtor,. 
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became  subject  to  a  judicial  mortgage  resulting  from  the  record  of  a 
prior  judgment,  to  tlie  prejudice,  at  least,  of  such  judicial  mortgage. 

The  third  question,  "Was  the  declaration  of  homestead  made  within 
a  reasonable  time  in  the  present  caseY*'  thus  loses  all  importance  and 
iiee.d  not  be  considered. 

Our  interpretation  of  the  agreement  is  that  the  parties  are  in  accord 
■ns  to  the  credits  which  are  to  be  placed  on  the  fi-fa.f  and  that  the 
homestead  exemption  is  the  only  question  submitted  to  us.  Should 
we  be  in  error  on  this  point,  our  decree  may  be  corrected  on  proper 
showing. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed ;  and  it  is  now  ad- 
Judged  and  decreed  that  there  be  judgment  in  favor  of  defendant  dis- 
solving the  injunction  issued  herein,  and  rejecting  plaintiff^s  demand 
lit  the  latter's  cost  in  both  courts. 


No.  9563. 
The  State  of  Louisiana  vs.  Frank  Moore. 

Under  an  indictment  for  entering  a  store  witti  intent  to  steal,  the  prosecating  witness  testi- 
fied svbstantiBlly  that  he  had  walked  into  the  back  part  of  his  premises,  leaying  the 
store  in  charge  of  a  child,  when  he  heard  the  child  exclaim,  "  Yoa  are  being  robbed!*' 
and  thereupon  niahed  into  the  store  and  saw  the  acoased  in  the  act  of  running  out. 
Held,  tliat  the  judge  did  not  err  in  oyerraling  an  objection  to  the  admissibility  of  the 
child's  exclamation  on  the  ground  that  it  was  hearsay,  and  in  holding  that  it  was  admis- 
sible as  part  of  the  ret  gestte. 

Where,  under  a  statute  punishing  the  offense  of  entering  a  shop  with  intent  to  steal,  the 
^dictment  used  the  word  ''store"  instead  of  shop,  the  Tariance  is  immaterial,  as  long 
since  decided.    5  Ann.  340. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Baker,  J. 


JIf.  J.  Cunningham,  Attorney  General,  and  Lionel  Adinns,  District 

Attorney,  for  the  State,  Appellee: 

1 .  The  exclamation  of  a  child  left  in  charge  of  a  shop  where  a  larceny  is  committed,  made 
during  the  continuance  of  the  transaction  and  addressed  to  the  owner  of  the  stolen  prop- 
erty in  thcHe  words :  "  You  are  being  robbed !"  is  admissible,  as  forming  part  of  the  ror 
gest^o'.  1  Greenl!  on  Ev.  §§  99, 100;  Wbarton  Cr.  Ev.  §§  2(J2. 263;  Roscoe's  Cr.  Ev.6  Am. 
ed.,  S2. 
The  admissibility  of  the  surrounding  circumstances,  as  constituting  parts  of  the  r««  gestce, 
is  to  be  determined  by  the  trial  Judge.    L  Greenl.  on  Er.,  $  108. 

.it.    (a)    A  "  shop  "  is  a  place  for  the  sale  of  goods ;  a  "store"  is  a  place  for  the  keeping  and 
sale  of  goods.    1  Whart.  Cr  Law,  §§  793,  795, 


NEW  ORLEANS,  JANUARY,  1886.  (i7 

State  vs.  Moore. 

With  ii«  the  terma  are  equivaleot  and  ioterchangeable,  and  an  iadictment  for  "eoterinx 
a  ttore"  ivUl  Jantify  a  Gonviction  under  a  statate  for  'entering  a  "shop."  State  vs. 
Smith,  5  Ann.  340. 

<b)  It  is  not  neceaaary  *'  to  state  any  venue  in  the  body  of  an  indictment,  bat  the  State, 
parish  or  other  Jurisdiction  named  in  the  margin  thereof  shall  be  taken  to  be  the  venue 
for  all  the  facts  stated  in  the  bo<ly  of  such  indictment."  R.  S.  §  1063.  Nor  will  any 
indictment  be  held  insufficient  "  for  omitting  to  state  the  time  at  which  an  offense  was 
committed  in  any  case  where  time  is  not  of  the  essence  of  the  offense.    R.  S.  ^  10G3. 

J,  J.  Foley  for  Defeu<1aut  and  Appellant. 


The  opinion  oi'  the  Court  was  delivered  by 

Feknkr,  J.  The  errors  assigned  are  presented  upon  a  bill  of  excep- 
tions and  a  motion  in  arrest  of  judgment. 

I. 

The  indictment  is  for  eatering  a  store  with  intent  to  steal  and  for 
I)€tty  larceny. 

The  bill  of  exceptions  recites,  in  its  body,  that  the  prosecuting  wit- 
ness stated,  among  other  things,  that  he  had  occasion  to  step  into  the 
rear  place  portion  of  his  store  ^'to  get  a  drink  of  water  and  while  so 
occupied  a  cliild,  whom  he  said  he  left  minding  the  place,  called  out  to 
him  "you  are  robbed!"  whereuptm  the  counsel  for  accused  moved 
that  the  statement,  with  regard  to  the  exclamation  of  the  child,  should 
be  stricken  out  as  hearsay,  which  objection  was  overruled  by  the  court 
And  to  which  ruling  the  exception  is  taken.  The  judge,  before  signing 
the  bill,  made  his  own  statement  in  the  following  words:  "  The  wit- 
ness stated  that  he  stepped  into  a  room  adjoining  his  store  to  get  a 
glass  of  water  and  as  he  did  so,  his  little  girl  cried  out  you  are  being 
robbed;  that  he  rushed  in  the  store  as  accused  was  in  the  net  of  run- 
ing  out." 

CoQDsel  for  accused  vehemently  denies  the  correctness  of  the  judge^s 
statement  and  even  asks  our  attention  to  certain  original  documents, 
not  part  of  the  transcript  and  filed  here  without  any  authority.  Of 
course  we  cannot  look  at  these,  being  completely  dehors  the  record. 

It  is  equally  clear  that  we  must  accept  and  act  upon  the  statement 
of  the  judge.  It  is  his  signature  alone  which  imparts  force  to  the  bill ; 
and  the  bill,  in  fact,  is  merely  his  statement  of  what  occurred.  He  can- 
not be  compelled  to  make  a  statement  which  he  does  not  consider 
correct ;  and  while  his  duty  to  make  a  correct  statement  is  clear,  the 
breach  of  that  duty  cannot  be  remedied  in  the  mode  here  proposed. 
Defendant  must  either  stAud  upon  the  bill  as  signed  by  the  judge,  or 
he  has  no  bill  at  all. 

With  dne  respect  to  the  philosophical  discussion  of  the  subject  0| 
re8  gestae  by  defendant's  counsel,  we  must  say  that,  under  the  state- 
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meut  as  made  by  the  jadge,  the  exclamatioD  of  tiie  child  was  too* 
clearly  a  part  of  tlie  res  gestce  to  admit  of  question.  The  participants- 
ill  the  events  which  the  witness  was  relating,  were  the  child  who  made 
the  exclamation,  the  witness  who  heard  it  and  in  <*onsequence  rushed 
into  the  store,  and  the  defendant  who  ran  out  of  the  store ;  and  the 
three  acts  are  inseparably  connected  with,  and  explanatory  of,  each 
other  and  together  constitute  the  transaction.  The  exclamation  falls 
clearly  wiihin  the  rule  laid  down  by  Mr.  Wharton  and  never  disputed- 
by  an3'^  authority,  viz:  ''What  is  said  and  done  by  participants,, 
under  the  immediate  spur  of  tlie  transaction,  becomes  thus  part  of  the 
transaction,  because  it  is  the  trans^iction  which  then  speaks.  ♦  ♦  « 
The  question  is,  is  the  evidence  offered  that  of  the  t^vent  speaking 
through  participants,  or  that  of  observers  speaking  about  tlie  events?' 
In  the  first  case  what  was  said  can  be  introduced  without  calling  those 
who  said  itj  in  the  second  case,  they  must  be  called."  Whar.  ur.  Ev., 
$$  262,  263;  Roscoe's  Cr.  Ev.,  22 ;  1  Greenleaf  on  Ev.  H  99,  100. 

The  only  question  raised  by  the  bill  is  as  to  the  admissibility  of  the 
exclamation.     There  is  none  on  the  subject  of  its  evidentiary  value. 

n. 

The  motion  in  arrest  is  based  on  two  grounds,  viz : 

1st.  That  there  is  no  such  offense  known  to  the  laws  of  Louisiana  as 
that  set  forth  in  the  first  count.  The  defect  suggested  is  that  the 
word  used  in  the  indictment  is  ''  store,"  while  that  used  in  the  statute 
is  ''  shop."  This  point  was  long  since  disposed  of  as  without  force. 
State  vs.  Smith,  5  Ann.  340. 

2d.  That,  if  the  first  count  be  a  nullity,  the  second  count  for  petit 
larceny,  is  insufficient  in  its  averments. 

As  this  ground  is  conditioned  upon  our  finding  the  first  count  to  be 
a  nullity,  our  ruling  sustaining  its  sufficiency,  destroys  the  objection 
which,  however,  otherwise,  has  no  foundation  under  ^  1062,  and  1063,. 
Revised  Statutes. 

Judgment  affirmed. 


No.  9555. 
Joseph  H.  Hynson  vs.  Walter  Pugh  and  Mrs.  E.  J.  Ewing. 

The  owner  and  the  pledgee  of  certain  notes  entered  int«  a  contract  with  a  third  person,  by 
which  the  latter  agreed  to  pay  a  certain  sum  for  one  of  the  notes,  past  due,  on  a  fixed* 
day,  and  the  pledgee  bound  himself  to  hold  the  note  and  to  present  it  on  that  day,  and 
to  deliver  it  to  the  third  person  upon  payment  of  the  sun  agreed  on  that  day. 

Held,  thatXhis  contract  did  not  create  a  mere  continuing  obligation  with  a  term,  but  was  a 
commutative  contract  under  which  the  pledgee  was  bound  to  present  the  note  on  the> 
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day  fixed,  and  the  third  person  was  only  bound  to  pay,  if  so  presented.  The  pledgee 
bad  only  bound  herself  to  deliver,  in  case  on  presentment  the  payment  was  made  on  that 
date.  Had  the  note  been  presented  on  the  day  fixed  and  not  psid,  the  party  could  not 
have  claimed  delivery-  on  subsequent  psyment;  and  it  is  a  necessary  sequence  of  this 
that  the  pledgee,  not  having  presented  the  note  according  to  the  contract,  could  not  de- 
mand payment  on  a  subsequent  presentment. 
The  owner  of  the  note  having  been  guilty  of  no  fault,  and  having  lost  the  benefit  of  the 
third  person's  obligation  by  the  fftult  of  the  pledgee,  the  latter  is  bound  to  make  good 
the  damage  occasioned  him  thereby. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Bightor,  J. 

Gibson,  Hall  dc  Montgomery  for  PlaiDtiff  and  Appellant: 

The  sale  of  a  note  for  fatnre  delivery  which  is  held  in  pledge,  to  which  a  pledgee  agrees  and 
binds  himself  to  present  the  note  on  the  day  fixed  for  the  delivery,  and  to  deliver  it  upon 
payment  of  the  purchase  price,  and  then  credit  the  note  to  secure  which  it  was  pledged, 
with  the  amount  of  the  sale,  binds  the  pledgee  for  the  amount  of  the  purchase  price  to 
the  pledgor,  and  relieves  the  pledgor  from  paying  such  sum  to  the  pledgee,  where  it  is 
established  that  the  purchaser  wonld  have  paid  the  price  agreed  upon  on  the  day  fixed, 
if  the  pledgee  had  presented  and  delivered  the  note  to  the  purchaser.  S9  Ann.  663;  38 
Ann.  838 ;  13  Ann.  361 ;  10  Ann.  160 ;  IS  R.  433 ;  G.  C  8991-92 ;  4  Ann.  300 ;  37  Ann.  110 ; 
18  Ann.  37;  88  Ann.  046. 

The  agreement  by  the  pledgee  and  pledgor  to  soil  a  pledged  note,  to  which  a  third  person, 
the  purchaser,  agrees,  modifies  the  original  contract  of  pledge  and  obliges  the  pledgee 
to  deliver  the  note,  upon  payment  of  the  purchase  price,  on  the  day  fixed.  The  pledgee's 
failure  or  refuMil  to  deliver  it  does  not  destroy  the  effect  of  the  sale  and  reinstate  the 
original  pledge,  and  enable  the  pledgee  to  sell  the  pledged  note  at  once  to  a  fourth  party. 
I  Ann.  344;  18  L.  553;  80  Ann.  570;  C.  C  3394  (3315),  3316;  C.  C.  1903,  3134. 

^n  individual  who  undertakes  to  secure  another's  rights  because  of  the  belief  that  he  has 
been  in  fanlr.  incurs  a  legal  obligation.    5  M.  194 ;  13  B.  438 ;  8  R.  157. 


Alfred  Grima  for  Defendant  and  Appellee: 

^rs.  Ewing,  by  her  co-defendant  Pogh.  as  special  agent,  made  to  the  plaintiff  a  loan  of 
17,272,  evidenced  by  said  plaintiff's  note  and  secured  by  two  collateral  mortgaged  notes. 
V.  and  A.  Meyer  St,  Co.  entered  into  a  written  agreement  to  give  $5,370  for  one  of  tho 
collaterals  on  the  15th  of  January,  1885.  The  said  collateral  being  presented  to  them  on 
the  10th  of  January  only,  Meyer  Sc  Co  claimed  release,  and  plaintiff's  discharge  from 
his  priiicip'tl  debt  to  the  extent  of  |5,370. 

The  defendant,  Pugh,  acted  throughout  the  matter  merely  as  sgent,  and  cannot  be  brought 
to  account  to  plaintiff  for  his  acts  of  agency,  the  principal  being  a  paity  to  the  salt. 

As  regards  the  charge  in  the  petition  that  Pugh  secured  the  plaintiff  sgainst  the  conse- 
quences of  the  failure  of  presentmt^nt  of  the  collateral  to  Meyer  &,  Co.  on  the  15th  of  Jan- 
nary,  1885,  it  does  not  constitute  a  cause  of  action  against  him . 

1.  Because  a  verbal  promise  to  pay  the  debt  of  a  third  person  is  not  binding.  Rev.  Stat. 
1443;  38  Ann.  453;  Id.  533;  34  Ann.  817;  C.  C.  3278. 

8.  Because  such  promise  would  be  without  cause,  motive,  consideration  or  interest,  and  of 
no  effect.    C.  C.  1893, 1896 ;  1  Demolombe  Contracts,  p.  343,  et  uq. 

^.  Because  it  would  have  been  made  under  the  erroneous  belief  of  a  pre-existing  liability , 
resulting  from  the  non-presentment  of  the  said  collateral  on  the  15th  of  January,  1885, 
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which  is  the  only  ground  npon  which  petsonal  liability  is  charged  in  the  petition  against 
the  defendant  Pugh.    C.  C.  1846;  34  Ann.  686,  ChaflTe,  Syndic,  vs.  Scheen  et  a1. 

The  said  failure  of  presentment  did  not  create  any  liability  against  the  defendant,  Mn 
Swing.  Ihe  obligation  of  Meyer  Sc  Co.  was  one  with  a  term.  They  conld  not  be  com- 
pelled to  pay  before,  but  conld  so  be  qfter,  the  15th  of  January,  1885.  C.  C.  1764,  §  J,  2053  ^ 
16  Laurent.  205,  $193;   2  Demolorobe  Contracts,  $  650. 

The  said  collateral  was  equally  available,  and  Heyer  &.  Co.  equally  solvent,  on  and  after  the 
19th  of  January,  1885.  Were  the  plaintiff's  situation  to  be  assimilated  to  that  of  a  surety,, 
he  would,  on  paying  his  debt  at  matniity,  have  been  subrogated  to  all  the  rights  of  the 
creditor,  and  to  the  mortgage  and  advantages  attached  to  the  said  collateral,  and  conld 
have  sued  Meyer  &  Co.  C.  C.  2061,  3057;  18  Ann.  652 ;  38  Ann.  N.  R ;  see  Louqne's  D., 
p.  702,  §  7;  29  Ann.  844. 

Mrs.  Ewing  did  not  change  any  of  her  rights,  did  not  discharge  her  debtor  by  novation  or 
delegation,  and  looked  to  the  obligation  of  Meyer  &  Co.  as  an  additional  advantage  of 
which  she  could  avail  herself  as  she  saw  fit.    C.  C.  1190,  2193. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  On  July  16,  1884,  Joseph  H.  Hynson  executed  and  de- 
livered to  Mrs.  E.  J.  Ewing  his  promissory  note  for  $7272  74,  payable* 
to  her  order  on  February  1,  1885,  and  pledged  for  it*  pay  pi  en  t  two- 
mortgage  notes  of  $4500  each,  of  J.  S.  Butler,  both  dated  December 
18,  1881,  and  bearing  8  per  cent  interest  from  date,  one  of  which  had 
matured  on  February  1,  1884,  and  the  other  was  to  mature  on  Febru- 
ary 1,  1885.  The  pledge  conferred  on  the  pledgee,  in  invent  of  default 
in  payment  of  principal  note,  autliority  to  sell  tlie  pledged  notes  at 
public  (»r  private  sale,  without  recourse  to  legal  proceedings. 

On  the  same  day  (July  16,  1884)  the  following  agreement  was  exe- 
cuted between  Hynson,  Mrs.  Ewing  and  V.  &  A.  Meyer  &  Co.,  viz: 

"  New  Orleans,  La.,  July  16,  1884. 

**This  agreement  between  Joseph  H.  Hynson,  through  his  duly  au- 
thorized agent,  G.  L.  Hall,  and  Mrs.  E.  J.  Ewing,  through  her  duly- 
authorized  agent,  Wrflter  Pugh,  as  per  power  of  attorney  annexed,  and 
V.  &  A.  Meyer  &  Co.,  a  comniercicl  firm  domiciled  in  this  city,  wit- 
nessetii :  * 

**  That  snid  V.  &  A.  Meyer  &  Co.  agree  to  pay  $5270  on  the  J6th  of 
January,  1885,  for  a  note  signed  by  John  S.  Butler,  dated  December 
13,  1881,  for  the  sum  of  $4500,  etc.,  maturing  February  1,  1884,  which 
note  is  secured  by  an  act  of  mortgag<',  etc.     •     •     ♦ 

'*  It  is  further  agreed  that  Mrs.  E.  J.  Ewing,  tlirough  her  said  agent,. 
Walter  Pugh,  shall  hold  the  aforesaid  note  of  John  S.  Butler,  that  fell 
due  on  January  1,  1884,  under  a  pledge  \mn\e  to  Iier  to  secure  a  debt 
by  said  J.  H.  Hynson,  and  present  it  to  V.  ct  A,  Meyer  <C*  Co.  on  Janu- 
ary J5,  1885,  and  deliver  it  to  them  npon  payment  to  her  of  $5270  on  that 
date. 
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"  It  is  furtlier  agreed  by  J.  H.  Hynaon  that  the  sale  and  delivery  of 
said  notre  of  John  S.  Butler,  owned  by  hiiu  and  pledged  to  said  Mrs. 
Ewing  is  and  shall  be  made  on  the  terms  and  conditions  herein  stipu- 
lated. 

(Signed)  J.  H.  HYNSON,  j>tfrp?o.  G.  L.  HALL. 

V.  &  A,  MEYER  &  Co. 
WALTER  PUGH,  Agt." 

The  meaning  of  the  contract  and  the  character  of  Mrs.  Ewing's  ob- 
ligations thereunder  receive  additional  elucidation  from  the  Inngiinge 
of  her  special  power  of  attorney  to  Mr.  Pugh,  which  is  as  follows: 

**  I  hereby  authorize  Mr.  Walter  Pugh  to  sign  for  me  and  in  my  stead 
a  certain  agreement  to  be  entered  into  between  Messrs.  V.  &  A.  Meyer^ 
Jos.  H.  Hynson  and  myself,  whereby  the  Messrs.  V.  &  A.  Meyer  agree 
to  pay  on  the  15th  of  January,  1885.  the  price  and  sum  of  $5270,  for  a 
certain  mortgage  note  for  $4500,  etc.  to  Mr.  Hynson,  the  owner  of  said 
note,  or  myself,  the  pledgee  of  said  note,  payment  to  be  made  on  sur- 
render of  said  note — my  obligation  in  the  premises  being  to  withhold 
a  foreclosure  of  the  mortgage  in  consideration  therefor,  and  to  hold  un- 
til that  time  said  note  and  tender  the  same  to  V,  <&  A,  Meyer,  receive  the 
said  sum  o/$5270,  and  credit  Mr,  Hynson^s  note  with  that  amount,'''* 

Mrs.  Ewing  failed  to  present  the  note  to  V.  &  A.  Meyer  &.  Co.  on 
the  15th  of  January,  1885,  and  only  presented  it  several  days  after 
that  date,  when  V.  &  A.  Myer  &  Co.  refused  to  pay  the  stipulated 
price,  claiming  that  they  were  discharged  from  their  obligation  by 
reason  of  the  failure  of  Mrs.  Ewing  to  present  the  note  at  the  time 
stipulated. 

Tliereupon  Hynson  made  a  legal  tender  to  Mrs.  Ewing  of  the  differ- 
ence between  the  S5270  which  should  have  been  collected  from  Meyer 
&  Co.  and  the  amount  of  his  principal  note,  and  demanded  the  surren- 
der to  him  of  the  said  note  and  of  the  remaining  mortgage  note  held 
in  pledge  therefor.  Mrs.  Ewing  declined  the  tender,  protested  the 
principal  note  at  its  maturity  on  February  1  and  4,  1885.  and  immedi- 
ately placed  the  two  pledged  notes  in  the  hands  of  a  broker  for  sale^ 
which  was  effected  on  February  12,  for  a  sum  a  trifle  less  than  the 
amount  due  on  the  principal  note.  Hynson  brings  the  present  action 
against  Mrs.  Ewing  and  W^alter  Pugh  in  solido  praying  for  judgment 
ordering  them  to  return  to  him  his  principal  note  and  the  other  mort- 
gage note  pledged  therefor  on  his  paying  them  the  sum  of  $2,002  or, 
in  the  alternative,  to  pay  to  him  the  sum  of  $3,630,  the  difference 
between  the  value  of  the  two  pledged  notes  illegally  sold  and  the 
amount  of  the  principal  note. 
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So  far  as  the  claim  against  Walter  Pugh  is  coDcerned,  we  may  dis- 
miss at  once.  The  evidence  does  not  satisfy  us  that  he  ever  acted 
otherwise  than  as  agent  for  Mrs.  Ewing  or  that  he  ever  assumed  any 
personal  obligation  in  the  premises.  We  have  carefully  weighed  the 
parol  evidence  on  the  question,  and  our  conclusion  is  so  clear  that  it 
does  not  require  moi-e  particular  discussion. 

As  regards  Mrs.  Ewing,  on  two  points  the  evidence  in  this  record 
presents  no  conflict,  viz : 

1st.  That  V.  &  A.  Meyer  &  Co.  would  have  paid  the  $5270,  as 
agreed  by  them,  had  the  note  been  presented  on  the  15th  of  January, 
1885. 

2d.  That  the  pledged  notes  were  secured  by  first  mortgage  and 
vendor's  lien  on  the  Clio  plantfition  in  the  parish  of  Rapides  and  that 
«aid  property  was  worth  more  than  the  total  amount  due  on  said 
notes. 

Hence,  the  fact  and  the  exact  measure  of  Hynson's  loss  are  clearly 
fixed  and  ascertained. 

The  loss  results  directly  from  the  non-fulfilment  of  the  agreement 
of  January  16.  Had  that  agreement  been  executed,  the  $5270  would 
iiave  been  paid  on  the  principal  note,  leaving  duo  thereon  only  $2002, 
which  Hynson  would  have  paid,  as  he  offered  to  pay,  at  its  maturity, 
iind  would  thus  have  received  back  his  principal  note  and  the  unsold 
pledged  mortgage  note  for  $4500  and  interest,  worth  over  $5600.  To 
make  him  whole  he  is  entitled  to  be  placed  in  this  position,  or  to  re- 
ceive the  difference  between  the  $2002  which  he  would  have  paid  and 
the  value  of  the  mortgage  note  which  he  should  now  possess ;  and 
this  is  exactly  what  his  petition  claims. 

Now  as  there  is  no  pretense  that  Hynson  lias  violated  any  of  his 
obligations  under  the  agreement,  or  has  been  guilty  of  any  fault  or 
negligence  wliatever,  it  follows  that  the  dam<age  must  have  been  occa- 
sioned by  the  fault  of  one  of  the  other  parties,  either  Mrs.  Ewing  or 
V.  &  A.  Meyer  &  Co.,  and  the  one  in  fault  is  bound  to  repair  it.   C.  C. 

If  the  time  fixed  for  presentment  and  payment  was  of  the  essence  of 
the  contract,  if  Mrs.  Ewing  was  bound  to  present  it  on  that  day  and  if, 
in  default  of  such  presentment,  Meyer  &  Co.,  were  discharged  from 
the  obligation  to  pay,  it  is  obvious  that  she  was  in  fault  and  is  bound 
for  the  loss.  If,  on  the  contrary,  Meyer  &  Co.^s  obligation  was  a  mere 
obligation  with  a  term  only  relieving  them  from  payment  until  its  ex- 
piration, and  leaving  their  obligation  in  full  force  thereafter,  then  the 
presentment  of  the  note  even  after  the  term  was  a  sufficient  discharge 
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of  Mrs.  E wing's  daty  and  tlieir  failure  to  pay  was  a  breach  of  their 
obligation  for  which  they  irould  alone  be  liable. 

We  freely  concede  that  if  Meyer  &  Co.,  tliough  bound  to  pay,  re- 
fused to  pay,  there  is  nothing  in  the  agreement  which  would  affect  or 
diminish  Mrs.  E wing's  right  to  demand  full  payment  of  Hyn son's  note 
at  maturity  and,  in  default  thereof,  to  proceed  to  the  enforcement  of 
her  pledge  according  to  the  terms  of  her  contract.  But  if  Meyer  &  Co. 
were  discharged  from  their  obligation  to  pay  by  reason  of  Mrs. 
£  wing's  breach  of  her  own  obligation,  she  was  bound  to  make  good 
the  loss  to  Hynson,and  to  credit  on  his  note  the  sum  which  she  should 
liave  received  and  had  agreed  to  credit. 

Now,  when  we  analyze  the  agreement,  we  find  the  correlative  obli- 
gations of  the  parties  stated  with  equal  distinctness,  viz :  ist.  V.  & 
A.  Meyer  &  Co.,  agree  to  pay  $5,270  on  the  15th  of  January,  1885  ;" 
2d.  Mrs.  Ewing  agrees  to  ^'present  it  to  V.  &  A.  Meyer  &  Co.  on  Jan- 
uary 15,  1885,  and  deliver  it  to  them  upon  payment  to  her  of  $5,270  on 
that  date." 

The  language  is  too  clear  to  require  interpretation.  Not  only  did 
Mrs.  Ewing  affirmatively  bind  herself  to  present  the  note  on  the  15th 
-of  January,  but  she  confined  and  subjected  her  obligation  to  deliver 
the  note  to  the  condition  of  payment  '*  on  that  date."  Had  she  pre- 
sented the  note  on  that  day,  and  had  Meyer  &  Co.  failed  to  pay,  tiiey 
could  not  have  required  the  delivery  of  the  note  by  offering  payment 
on  a  subsequent  day,  because,  by  the  express  terms  of  her  contract, 
she  only  consented  to  deliver  the  note  '^  upon  payment  to  Iier  of  $5,270 
on  that  date." 

It  follows  inexorably  that,  as  Meyer  &  Co.'s  right  to  claim  delivery  of 
the  note,  would  have  been  forfeited  by  their  failure  to  pay  on  present- 
ment of  the  note  on  the  15t)i  of  January,  their  obligation  to  pay 
equally  expired  with  the  failure  to  present  on  that  day. 

Not  only  is  this  the  unequivocal  import  of  the  language  of  t)ie 
•  agreement,  but  the  situation  of  the  parties  affords  an  evident  expla- 
nation of  the  reason  for  its  adoption.  The  time  fixed  for  the  execution 
of  the  agreement  was  only  fifteen  days  prior  to  the  maturity  of  Hyn- 
«on's  note.  Mrs.  Ewing  did  not  wish  her  right  to  proceed  with  the 
foreclosure  of  her  pledge  to  be  hampered  or  even  shadowed  by  any  in- 
choate rights  of  Meyer  under  a  mere  continuing  obligation  with  a 
term.  Hence  she  confined  her  obligation  to  deliver  the  note  to  the 
•condition  of  payment  on  the  day  fixed  so  that,  if  not  then  paid,  the 
matter  would  be  at  an  end,  and  her  right  to  proceed  unquestioned. 
But,  in  thus  protecting  herself  against  Meyer  &  Co.'s  default,  she 
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equally  bound  herself  to  comply  with  iier  own  obligation  and,  in  dis- 
charging Meyer  &  Co.,  she  must  do  it  at  her  own  expense  and  not  at- 
that  of  Hynson. 

Counsel  for  defendant  insists  that  we  should  precise  the  legal  prin- 
ciple under  which  Mrs.  Ewing's  right  to  enforce  her  pledge  was  lost. 

It  is  very  clear  and  simple.  She  had  bound  herself  to  receive  from 
Meyer  &  Co.  and  credit  on  Hynson's  note,  $5,270.  She  failed  to  re- 
ceive it  and  discharged  Meyer  &  Co.  from  the  obligation  of  paying  it, 
through  her  own  fault. 

This  did  not  discharge  her  from  the  duty  of  making  the  credit  any 
more  than  if  she  had  taken  the  money  from  Meyer  &  Co.  and  then  re- 
turned it  to  them. 

Hence,  when  Hynson's  note  fell  due,  there  remained  unpaid  on  it 
only  the  sum  of  <$2,002.  Of  this  sum,  Hynson  made  a  legal  tender  at 
the  maturity  of  the  note,  and  this  had  all  the  eflfect  of  full  payment, 
and  rendered  her  further  proceedings  in  the  sale  of  the  pledged  notes 
wanton  and  illegal. 

Hynson  is  entitled  to  the  exact  judgment  prayed  for  in  his  petition^ 
as  against  Mrs.  Ewing. 

It  is,  therefoie,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from,  in  so  far  as  it  is  in  favor  of  defendant,  Walter  Pugh, 
be  affirmed,  and  that,  in  other  respects,  it  be  annulled,  avoided  and 
reversed,  and  it  is  now  ordered  that  there  be  judgment  in  favor  of 
plaintiff  and  against  the  defendant,  Mrs.  E.  J.  Ewing,  condemning  her 
to  pay  to  plaintiff  the  sum  of  $3,680  26  with  interest  at  the  rat«  of 
eight  2>^r  cent  per  annum  from  February  1,  1885,  or  to  deliver  to  him 
the  note  for  $4,500  made  by  John  S.  Butler,  to  his  own  order  dated 
December  13, 1881,  and  payable  February  1,  1885,  secured  by  vendor's 
lien  and  mortgage  on  the  Clio  sugar  plantation  in  the  parish  of  Ra- 
pides, and  also  the  note  for  $7,272  74  made  by  plaintiff,  on  plaintiff's- 
paying  to  her  the  sum  of  $2,002  74.  Said  defendant  to  pay  costs  in 
both  courts. 
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Conventional  interest  cannot  be  recovered  without  proof  of  a  contract  to  pay  such.  Legal 
inten*Ht  only  can  be  allowed  in  the  absence  of  such  contract. 

A  claim  lo  the  ownership  of  securities  pledged,  cannot  be  recognized  when  it  is  apparent 
that  the  pledgor  did  not  transfer  them  and  the  (pretended  conveyance  was  made  by  one 
wh}  never  had  any  title  to  the  ownership  thereof,  to  the  knowledge  of  the  pledgee. 
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The  valae  of  scook  cannot  be  recovered  as  tlie  price  thereof,  where  it  is  not  shown  that  a 
contract  to  sell  and  purchase  was  entered  into  directly,  or  by  an  anthorised  accent. 

The  transfer  of  stock  by  a  banking  institntion  to  one  of  its  creditors,  in  part  llqnidntion  or 
bis  indisputable  claim  against  it,  does  not  justify  recovery  of  the  price  value  of  the- 
stock  from  one  to  whom  snch  creditor  subsequently  conveyed  it,  in  settlement  of  hia 
indebtedness. 

If  the  original  transaction  be  null,  because  tdtra  virei,  it  is  not  enforceable  against  the  trans- 
ferree  or  his  assigns. 

The  giving  of  a  letter  of  credit  to  a  bank  to  be  used  solely  in  case  of  an  emergency,  or  of  a 
financial  panio  and  if  necessary  to  maintain  and  restore  the  bank,  does  nut  authorize  the 
use  of  it,  unless  in  the  cases  stipulated. 

KecalUog  snch  letter  and  declining  to  honor  drafts  under  it,  whei-e  the  amount,  if  paid, 
could  not  possibly  have  saved  the  bank,  gives  no  right  to  recover  the  same.  Such  re- 
calling does  not  forfeit  the  right  of  preference  which  the  pledgees  have  on  the  securities 
in  hand. 

APPEAL  from  the  Civil  District  Court  for  the  Pmisli  of  Orleans. 
Lazarua,  J. 


Miller  &  Finney  and  Blanc  tt  Butler  for  Plaintiffs  and  Appellants  : 

I 

1.  Plaintiffs  are  entitled  to  judgment  against  defendants  for  $167,510  .K>,  with  interest  at 
five  per  cent  per  annum,  from  October  30,  1875,  until  paid,  on  145,485  3B;  likA  interest 
from  Aprlll5,  1879,  on  fS4,235  00;  like  interest  from  April  21,  1679.  on  124.250  00;  like 
interest  from  May  5.  1879,  on  $49,250  00,  and  like  interest  on  $24,000  00,  from  June  21,. 

1879,  until  paid  for  money  loaned. 

2.  Recognizing  them  as  pledgees  of  the  $214,208  80  of  drainage  warrsnts,  and  ordering  the 
sale  of  the  same,  to  satisfy  the  amount  for  which  they  were  pledged. 

3.  Decreeing  them  to  be  the  owners  of  $120,000  of  drainage  warrants,  turned  over  to  them 
by  £.  C.  Palmer,  in  part  settlement  of  his  indebtedness  to  them . 

4.  Commanding  defendants  to  redeem  and  turn  over  to  plaintiffs,  as  stipntated  in  the  lottor 
of  credit,  the  drainage  warrants  pledged  to  the  Fouith  liational  Bank  of  New  Toik, 
and  to  other  parties,  to  be  sold  to  satisfy  the  amount  due  plaint ifii)  under  the  aforesaid 
loan. 

&.     Rejecting  the  demand  in  reconvention  with  all  costs. 

II. 

The  demand  in  reconvention  for  $350,000  00  on  account  of  the  conversion  of  the  bank's  in- 
debtedness to  Palmer  to  that  extent,  into  .{500  shares  of  its  citpital  stock,  should  be 
reje<-ted. 

1.  The  claim  is  barred  by  the  lapse  of  time,  more  than  five  years  having  gone  by  before 
the  institution  of  any  proceedings  for  its  enforcement.  C.  C.  Att.  3542 ;  3  Rob.  318  ;  4 
Rob.  8 :  5  Rob.  83 ;  10  Rub.  425 ;  11  Rob.  302 ;  3  Ann.  328. 

2.  Plaintiffri  acquired  the  stock  from  Palmer  as  full  paid  stock,  in  peifect  good  fnith  and 
for  value,  and  had  no  transaction  with  the  bank  in  relation  thereto. 

3.  Palmer's  ac  juisiiion  of  the  stock  was  made  for  a  valuable  co'isideratitin  in  good  faith, 
and  In  a  way  and  manner  which  made  the  transaction  equivalent  to  a  payment  in  cash 
for  the  stock  ;  under  such  circumstances  his  conditional  subscription  was  v^lid  ;  but,  if 
it  was  invalid,  the  bank  commissioners  are  estopped  from  questioning  its  validity. 

(a)  Authority  sustaining  the  conversion.  Louisiana  cases  :  2.)  Ann.  732;  27  Ann  118: 
35  Ann.  2':6.  Other  State  cases:  9  Ala.  N.  S.,  Cooper  vh.  FriMleiick;  j6  B,  Monroe  G. 
Wright  vs.  Shelby.  R.  R.  Co  (Ky.) ;  41  Miss.  188  ;  15  John's  (N.Y.)  555;  2  Sandf.  (N.Y.> 
39  ;  1  Casey,  (Pa.)  U6  ;  4  Cnncy,  (Pa.)  327 ;  27  Pa.  fcftate,  201 ;  9  Walts,  408 ;  41  Pa.  State. 
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54;  6  Oblo,  119;  I  Ohio,  32,  338:  Tbrafiher  va.  Pike  R.  R.  Co.,  25  111. :  38  111.,  215;  39 
Maine,  587 ;  63  Maine,  480 ;  44  Cal.  493 ;  43  Com.  86 :  4  Greene.  (Iowa)  43 ;  10  Ind.  539;  3 
Dnvsl.  (Ky.)  348;  13  Wis.  513.  Federal  Court  caaes;  1  Dillou,  174:  IG  Wal.  395;  17 
Wal.  108;  33  Wal.  136.  Eujzlish  cases:  SparRo's  case,  VIII.  Chancery  Appeals,  407; 
Ferrao's  case.  IX,  Chancery  Appeals,  355 ;  Adamson's  case,  Law  Reports,  Vol.  XVIII, 
p.  670.  Carting's  case,  Law  Reports,  I  Chancery  Dir.  p.  US;  Andei-son's  case,  Law  Re- 
ports. 1  Chancery  Div.  p.  75. 
(b)  Authorities  in  support  of  plea  of  estoppel.  Herman  on  Estoppel,  p.  337,  and  oases 
there  cited;  5  Rob.  583;  1  Ann.  11:  4  Ann.  363;  5  Anu.  368, 108;  G  Ann.  376,  349;  9  Ann. 
538 ;  13  Ann.  473;  15  Ann.  531 ;  36  Ann.  107;  32  New  Uaoipshira,  295 ;  Bigelow  on  Es- 
toppel, 464;  Dillon  on  Mnnicip&l  Corporations,  375,  383,  :)85,  398;  33  Howard,  400;  3 
Black,  732 ;  13  Wal.  397  ;  3  Otto,  13. 

4.  If  the  conversion  was  invalid  and  the  commissioners  are  not  estopped  from  questioning 
its  validity,  the  only  effect  of  that  state  of  things  is  to  strike  the  transaction  with  null- 
ity ;  it  does  not  create  a  new  contract,  nor  suthorize  the  court  to  hold  plaintiffj  to  the 
performance  of  an  agreement  which  they  never  aAsented  to,  and  which,  had  it  been  pro- 
posed to  plaintiffs,  would  have  been  rejected.  C.  C.  Articles  1766,  1798.  1800.  1803:  6  La. 
318 ;  5  Ann.  4;  11  Ann.  649 ;  15  Ann  531 :  11  Johus,  (X.  T.)  100  :  9  Johns,  (N.  Y.)  318;  8 
Sargt.  and  R.  (Pa.)  319 ;  see  also  English  cases  above  cited. 

5.  The  attempts  to  compel  plaintiffs  to  pay  again  for  the  stock,  is  not  only  illegal  but.  in 
view  of  their  unparalleled  liberality  to  the  bank,  and  of  the  great  losses  they  have  been 
occasioned  thereby,  it  is  to  say  the  very  least  of  it,  most  inequitable  and  unjust. 

The  demand  of  the  Bank  Comminsioners  for  the  unpaid  portion  of  the  letter  of  credit 
amounting,  aa  they  allege,  to  the  sum  of  178.713  50,  should  also  be  refused. 

1.  The  letter  of  credit  was  given  under  express  condition  that  it  should  not  be  drawn 
against  except  to  sustain  the  bank  in  a  real  emergency  or  financial  panic:  and  with  the 
understanding  that  the  cash  arising  from  the  loan  of  £40,000,  of  which  the  letter  formed 
a  part,  should  be  used  and  applied  by  the  bank  to  the  redemption  of  oertaiu  pledged 
drainage  warrants  which,  when  ao  redeemed,  were  to  be  turned  over  to  plaintiffs ;  both 
of  these  conditions  were  shamefully  violated  by  the  directors  of  the  Louisiana  Savings 
Bank ;  and  plaintiffs  were,  therefore,  fully  Justified  in  recalling  their  letter  of  credit, 
and  in  refusing  to  honor  any  further  drafts  under  it. 
a.  The  bank  was  in  such  a  state  of  collapse  when  plaintiffs  withdrew  their  letter  of  credit, 
that  it  could  not  possibly  have  been  sustained  by  funher  advances:  and,  as  the  object 
of  the  letter  had  thus  failed,  plaintifts  wore  at  liberty  to  lecall  it. 

3.  As  the  bank  paid  nothing  for  the  letter  of  credit,  and  failed  to  retleem  and  turn  over 
any  of  the  secuiities  it  had  promised  ;  plaintiffs,  for  such  reasons,  had  a  perfect  right 
to  cancel  their  letter, 

4.  As  soon  as  Edward  Crossley,  acting  for  the  plaintiib.  had  given  their  letter  of  credit, 
and  had  advanced  $100,000  in  cash,  to  the  bank,  he  took  his  departure  fur  England  ;  his 
back  was  hardly  turned  on  New  Orleans  when  Conery  an<l  other  Directors  commenced 
withdrawing  their  deposits  and,  in  less  than  (30)  days,  they,  iu  that  way,  had  unlaw- 
fully, and  in  bad  faith  towards  plaintifils.  appropriated  out  of  the  cash  thus  put  into  the 
bank  by  plaintiffs,  upwards  of  flOO,(HM);  notwithstiindiug  those  directors  had  promised 
plaintiffs  that  they  would  do  all  in  their  power  to  lusiutaiu  the  bank,  if  plaintiffs  would 
only  lend  the  bank  the  $100,000  in  cash,  and  give  the  aforesaid  letter  of  credit.  Such 
conduct  on  the  part  of  the  directors,  wholly  exonerate  plaintiffs,  and  amply  Justified 
them  in  recalling  the  letter  of  credit. 


W.  8.  Bemdict  for  Defendants  and  Appelleen: 

I. 

As  to  the  deposit  in  Kovember,  1874 :  The  depositary'  owes  no  interest  for  the  money  placed 
in  his  hands,  except  fiom  the  day  he  became  a  defaulter.  C.  C.  3948.  (3SU9)  ll  Ann.  199 
and  300. 
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n. 

A«  to  the  drainage  warrants  claimed  through  mannal  delivery  of  E.  C.  Palmer:  Nemo  plus 
juris  ad  alienum  tratufferre  proUsi,  quam  ipse  habet.  Coke,  Litt.,  3  9 ;  3  Kent  Comm., 
324;  VentresB  &  Smith,  10  Peters.  161-175. 

"A  debtor  may  give  in  pledge  whatever  belongs  to  him,  hot  with  regard  to  those  things  in 
which  he  has  an  ownership  which  may  be  diverted,  or  which  is  subjecte<l  to  encum- 
brances, he  cannot  confer  on  a  creditor  by  a  pledge  any  further  right  than  he  had  him- 
self.   C.  C,  3142. 

"  The  president  was  the  trustee  of  the  bank  by  law,  and  of  the  warrants  by  order  of  the 
bank. 

*'  Like  a  director  he  is  absolutely  prohibited  from  the  performance  of  those  questionable- 
acts  wherein  his  conduct  may  be  wholly  free  from  blame;  but,  where  the  bias  of  self- 
interest  is  strong,  and  may  influence  him  even  without  his  own  recognition  of  the  fact. 
The  law,  therefore,  has  with  wholesome  care  declared  that  it  is  the  duty  of  a  director, 
le.'tiilting  firom  the  employment  itself,  not  to  acquire  any  Interest  in  any  matter  adverse 
to  that  of  the  bank  so  long  as  he  remains  in  office.  Morse  on  Bunks  and  Banking,  2d 
Edition,  p.  114. 

"  If  the  act  (is  open  to  suspicion,  he  will,  like  a  trustee,  bo  held  to  have  violated  his  duty, 
which  is  not  to  sttive  to  do  questionable  things  conscientiously,  but  wholly  to  refrain 
fh)m  all  actions  or  intermedling  in  them  of  what  nature  soever."    Page  115,  Id. 

III. 
As  to  liability  to  pay  1350,000  I'ui  stock. 

Agency. 

1.  "  The  broker  or  intermediary  is  he  who  is  employed  to  negotiate  a  matter  between  two 
parties  and  who,  for  that  reason,  is  considered  as  the  mandatory  of  both.    C.  C.  3016. 

*'  The  obligations  of  a  broker  are  similar  to  those  of  an  ordinary  mandatory  with  this  differ- 
ence ;  that  his  engagement  is  double,  and  requires  that  he  should  observe  the  same 
fidelity  towards  all  parties  and  nut  favor  one  more  than  another.    C  C.  3017. 

**  An  agency  may  be  created  by  the  express  words  or  acts  of  the  principal,  or  it  may  be  im 
plied  from  his  conduct  and  acquiescence ;  so  also  the  nature  and  extent  of  the  authority 
of  an  agent  may  be  expressly  given  by  a  solemn  or  an  unsolemn  instrument,  or  it  may 
be  impliefl  or  inferred  from  circumstances.    Story  on  Agenc3^  See.  45,  8th  ed. 

"  The  natare  and  extent  of  authority  in  autboiizing  another  to  assume  the  apparent  owner- 
ship, or  right  of  disposing  of  property  in  the  ordinary  course  of  trade,  will  be  presumed . 
in  such  case.    Strangeni  look  only  to  the>cts  of  the  parties,  and  are  not  to  be  affected 
by  mere  private  communications  which  pass  between  the  principal  and  the  agent. 
Sec.  93. 

LlABIUTT  OF  SHAREUOLDBBB. 

"  The  obligation  of  payment  upon  a  subscription  of  shares  in  a  capital  stock  of  a  banking 
corporation  is  created  and  perfected  by  the  act  itself  of  subscription.  The  shifts  to 
which  sliaieholders  who  have  only  paid  a  portion  of  the  par  value  of  their  shares,  have 
resorted  to  in  order  to  avoid  further  payments  after  the  corpointion  has  proved  unsuc- 
cessful, are  very  numerous.  But  they  have  unifoimly  met  with  well-deserved  failure, 
at  least  so  long  as  bona  fide  debts  of  the  bank  were  outstanding.  Morse  on  Banks  and 
Banking,  8d  ed.  p.  488. 

"  The  doctrine  that  the  stock  subscriptions  are  in  the  nature  of  a  trust  fnnd  for  the  pay- 
ment of  corporate  liabilities  is  well  established.  Subscribers  cannot  avail  themselves  of 
the  statute  of  limitation  in  bar  of  the  claims  of  creditors  to  have  full  payment  made. 
The  collection  in  due  season  by  a  corpoiation,  is  a  matter  lying  wholly  between  itself 
and  the  subscribers.    Page.  400. 

"A  subsciiption  for  bank  stock  cannot  be  diminished  after  it  is  once  made.  So  soon  as  it  is 
legally  completed,  it  is  an  obligation  from  which  even  the  directors  cannot  grant  the 
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sabitcriber  any  absolution,  either  tor  the  whole  or  for  any  part,  which  will  avail  him  as 
ajcainsl  persons  who  were  creditors  of  the  corporation  prior  to  the  diminution.     P.  491. 

*'  If  persons  have  .suffered  tlieir  names  to  be  entered  as  directors,  though  by  virtue  of  some 
arrangement  with  the  bank  by  which  it  is  aj^reed  that  ther  shall  only  assume  this  ap- 
pearance without  raakine  any  payments,  or  becoming  stockholders  in  fact,  still  they 
will  be  held  to  all  liabilities  of  ordinary  or  regular  owners  for  the  benefit  of  creditors. 
P.  496. 

"Where  one  is  a  creditor,  tui  well  as  a  stockholder,  ho  canuot  avail  himself  of  the  deb 
owing  to  him  by  the  bank,  by  way  of  setoff  to  diminish  his  contributory  share.  Hii 
liability  as  a  shareholder  for  the  beneflt  of  creditors  must  be  distinct  from  his  character 
as  a  simple  contract  debtor  of  the  bank  upon  ordinary  business  transactions."    P-  500  . 

"  The  liability  of  eacli  stockholder  is  precisely  for  the  ratable  proportion  of  the  sum  total 
of  the  indebtedness  of  the  bank."    P.  503. 

"One  who  agrees  to  take  and  fill  a  share  in  the  capital  stock  of  a  corporation,  is  liable.to  pay 
all  assessments  legally  made  on  that  share."  Buckfleld  Branch  R.  R  Go.  vs.  Iriah,  39 
Me.  44 ;  S.  P  Fry  vs.  Lexington,  etc.  E.  R.  Co.  3  Mete.  (Ky.)  314;  Citj  Hotel  vs.  Dick- 
inson, 6  Gray.  (Mass.)  586 ;  Buffalo,  etc.  R.  R.  Co.  vs.  Dudley,  14  N.  Y.  (4  Kern),  336 ; 
Dayton  vs.  Borst,  37  N.  T.  435;  Northern  R.  R.  Co.  vs.  Miller,  10  Baib.  (N.  Y.)  960; 
Fort  Edward,  etc.  Plank  Road  Co.  vs.  Payne,  17  Id.  567;  Troy,  etc.  R.  R.  Co.  va.  Tib- 
betts,  78  Id.  398;  Merrimac  Mining  Co.  vs.  Levy,  54  Pa.  St.  i2!!7. 

"A  subscription  to  the  stock  of  a  railroad  company  creates  a  debt  against  the  subscriber 
from  which  he  cannot  relieve  himself  hy  an  assignment  or  transfer,  made  without  the 
sanction  of  the  directors."    Graff  vs.  Pittsburg  tc  Steuben viile  R.  R.  Co.,  31  Pa.  St.  489 . 

"If  a  party  admits  himaelf  to  be  a  subscriber,  and  on  the  faith  of  such  admission  others 
have  acted  for  his  benefit,  he  will  be  estopped  from  subseqaentiy  denying  that  be  did  in 
fact  subscribe. '- '    Id. 

('A  subscription  for  shares  was  made  by  A  for  and  in  the  name  of  B.  Held,  that  B  by  ac- 
cepting the  office  of  director  to  which  he  was  not  eligible,  if  not  a  stockholder,  had 
recognizedthe  validity  of  the  subscription."  Penobscot  R.  R.  Co.  vs  Dumraer,  40  Me.  178. 

"Agreements  secretly  made  with  sundry  subscribers  for  stock  in  a  company,  that  their 
subscriptions  shall  be  merely  colorable,  or  dischargable  in  property  worth  less  than  the 
face  amount  of  such  subscriptions,  are  a  fraud  upon  other  subscribers,  and  the  written 
subscriptions  should  be  enforced  without  regard  to  them."  Downey  vs.  White.  13 
Wis.,  176. 

"A  bank  was  fraudulently  got  up,  under  a  lawful  charter,  by  parties  who  induced  the  de- 
fendant to  snbsciibe  for  a  portion  of  the  stock,  representing  to  him  that  his  subscrip- 
tion would  be  merely  nominal,  and  that  he  would  not  be  required  to  paj*  for  the  stock. 
The  bank  was  organized,  issued  a  large  amount  of  bills,  and  sooa  after  failed  and  went 
into  the  hands  of  receivers  for  the  benefit  of  its  creditors.  In  a  suit  brought  1.>y  the 
receivers  in  the  name  of  the  bank  against  the  defendant,  upon  his  subscription,  held. 
that  he  could  not  avail  himself,  in  defense  of  the  fraudulent  charact«rof  the  bank,  or 
of  the  misrepresentations  under  which  he  had  been  induced  to  subscribe  for  the  stock. 
He,  with  his  associates,  constituted  the  bank,  and  he  therefore  shared  with  them  in  the 
fraud  of  the  bank  on  the  public."    Litchfield  Bank  vs.  Church,  29  Conn.,  137. 

"A  discharge  from  a  stock  subscription  on  the  ground  of  fraud  canuot  be  obtained  by  one 
who  was  himself  a  party  to  the  fraud.*'    Southern  Plank  Road  Co.  vs.  Hiion,  5  lud.  166. 

"Specie,  or  its  equivalent,  current  bills  of  specie-paying  banks,  can  only  bo  received  in 
payment  of  the  sum  required  to  be  paid  at  the  time  of  subscribing  the  stock. "  Crocker 
vs.  Crane,  31  Wend.  (N.  Y.)  211;  S.  P.  People  vs.  Troy  House  Co..  44  Baib.  (K.  Y  ) 
625;  Neuse  River,  etc.  Co.  vs.  Xewbern,  7  Jones  (X.  C.)  L.  275;  Ht-nry  vs.  Vermilion, 
etc.  Co.,  17  Ohio  187. 

"To  make  one  an  owner  of  stock  in  a  corporation,  it  is  not  necessarv  that  a  ceilificate  should 
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bava  been  issued,  or  tbat  the  facta  should  appear  on  the  books  of  the  corporation.    It 
may  be  proved  by  paro^."    Chafflns  vs.  Cammiugs,  37  Mo.  76. 

''\\rhere  stock  is  taken,  and  the  property  turned  in  of  less  value  than  the  price  at  which  it 
was  turned  in,  the  stockholder  ma3'  be  charged  with  the  full  amount  without  any  aUe« 
gation  of  fraud."  Thompson  on  Stockholders,  sec.  127;  Boynton  vs.  Hatch,  47  N.  Y. 
»5 ;  Tallmadge  vs.  FishkUl  Iron  Co.,  4  Barb.  382. 

^'Money,  or  money's  worth,  must  be  actually  paid."    I'hompson,  sec.  130. 

*'The  obligation  of  actual  payment  is  created."    Angell  &  Ames  on  Corporations,  sec.  519. 

We  beg  to  refer  the  Court  to  the  case  of  Griswold  vs.  Seligman,  reported  in  Central  Law 
Journal,  November  S6, 1880,  page  432.  The  Supreme  Court  of  Missouri,  in  that  case 
says: 

''The  relation  of  stockholders  may  be  created  not  only  by  the  usual  formalities  of  a  sub- 
.seription  and  the  aoeeptance  of  stock,  but  other  acts  are,  in  contemplation  of  law,  the 
legal  equi7alent8  of  those  just  mentioned.  That  is  to  say,  conduct  on  the  part  of  the 
persoA  sought  to  be  charged  is  of  itself  sufficient  to  accomplish  all  that  could  be  accom* 
plished  by  the  rigid  observance  of  those  formalities  usually  attendant  on  becoming  a 
stockholder.  *A  party  cannot  by  his  own  conduct  change  his  liability  at  pleasure.'  The 
beneficial  use  of  stock  will  also  render  the  person  so  using  It  liable  as  a  stockholder." 

The  Supreme  Court  oMhe  United  States,  91  XJ.  S.,  p.  45,  in  the  case  of  Upton  vs.  Tribllcock, 
says : 

**The  original  holder  of  stock  in  a  corporation  is  liable  for  unpaid  instalments  of  stock, 
without  an  express  promise  to  pay  them ;  and  a  contract  between  a  corporation  or  its 
agents  and  him,  limiting  his  liability  therefor,  is  void  both  as  to  the  creditors  of  the 
company  and  iu  assignee  in  bankruptcy. 

"'  Bepresentationa  by  the  agent  of  a  corporation  as  to  the  non-assessability  of  its  stock, 
beyond  a  certain  percentage  of  its  value,  oonstitate  no  defense  to  an  action  against  the 
holder  of  the  stock  to  enforce  payment  of  the  entire  amount  subscribed,  where  he  has 
failed  to  use  due  diligence  to  ascertain  the  truth  or  falsity  of  such  representation.  The 
acoeptance  and  holding  of  a  certificate  of  shares  in  an  incorporation,  makes  the  holder 
liable  to  the  responsibilities  of  a  shareholder.  The  idea  that  the  capital  of  a  corpora- 
tion is  a  foot  ball  to  be  thrown  into  the  markets  for  the  purpose  of  speculation,  that  its 
value  may  be  elevated  or  depressed  to  advance  the  interests  of  its  managers,  is  a 
modem  and  wicked  invention.  Equally  unsound  is  the  opinion  that  the  obligation  of  a 
subscriber  to  pay  his  subscription  may  be  released  or  surrendered  to  him  by  the 
trustees  of  the  company.  This  has  been  often  attempted,  but  never  successfully.  The 
capital  paid  in  and  promised  to  be  paid  in,  is  a  fund  which  the  trustees  cannot  squander 
or  give  away.  They  are  bound  to  call  in  what  is  unpaid,  and  carefully  to  husband  it 
when  received." 

In  the  case  of  Sawyer  vs.  Upton,  91  U.  S.,  p.  56,  it  is  held  by  the  same  court : 
"  That  the  capital  stock  of  an  incorporated  company  is  a  fund  set  apart  for  the  payment  of 
its  debts.    A  resolution  or  agreement  tbat  uo  further  call  shall  be  made  is  void  as  to 
creditors.    An  agreement  that  a  stockholder  may  pay  in  any  other  roedinra  than  money 
is  also  void,  as  a  fraud  upon  the  other  stockholders  and  upon  the  creditors  as  well     The 
capital  stock  is  publicly  pledged  to  those  who  deal  with  the  corporation  for  their  8ccui- 
ity.    Unpaid  stock  is  as  much  a  part  of  this  pledge,  and  as  much  a  part  of  tbe  assets  of 
the  company  as  the  cash  which  has  been  paid  in  upon  it.    Creditors  have  the  same  right 
to  look  to  it  as  to  anything  else  and  the  same  right  to  insist  upon  its  payment  os  upon 
the  payment  of  any  other  debt  due  to  the  company.    As  regards  creditors  there  is  no 
distinction  between  such  a  demand  and  any  other  asset  which  may  form  a  part  of  the 
property  and  effects  of  the  corporation." 
In  the  case  of  Webster  vs.  Upton,  91  U.  S.,  p.  65,  the  court  says  : 
*'If  the  law  implies  a  promise  by  the  original  holders  or  subscribers  to  pay  tbe  full  par 


80  SUPREME  COURT  OF  LOUISIANA. 

CroBsley  Sc  Sons  vs.  Louisiana  SaTiogt  Bank. 

vnlne  when  it  may  be  called,  it  follows  that  an  assijpiee  of  the  stock,  when  he  has  come 
into  privity  with  the  company  by  havinfj^  stock  transferred  to  hin^  on  the  company's 
bo<ik8.  is  equally  liable.  The  same  reasons  exists  for  implying  a  promise  by  him  aa 
exist  for  raising;  np  a  promise  by  his  assignor." 

In  the  case  of  Hawley  vs.  Upton.  109  U.  S.,  p.  314,  decided  by  the  Snpreme  Court,  the 
Court  holds : 

"  It  cannot  be  doubted  that  one  who  has  become  bound  as  a  subscriber  to  the  capital  stock: 
of  a  corporation,  must  pay  his  subscription  it  required  to  meet  the  obligations  of  the 
corporation.  All  that  need  be  done,  so  far  as  the  creditors  are  concerned,  is  that  the 
subscriber  shall  have  bound  himself  to  become  a  contributor  to  the  fund  which  the  cap- 
ital stock  of  the  corporation  represents.  If  such  an  obligation  exists,  the  court  can 
eufurec  the  contribution  when  required.  After  having  bound  himself  to  contribute,  he 
cannot  be  discharged  from  the  obligation  he  h/ts  assumed  until  the  contribution  has 
actnally  been  made,  or  the  obligation  in  some  lawful  way  extinguished." 

In  I'uUroan  vs.  Upton,  96  U.  S.,  388,  the  foregoing  doctrines  are  stated :  Griswold  rs.  Selig- 
roan,  Supreme  Court  of  Missouii,  November,  1880,  Central  Law  Journal,  p.  43S,  vol.  2, 
No.  22. 

1.  "One  who  accepts  and  holds  certificates  for  unpaid  shares  of  stock  in  a  corporation, 
and  votes  such  shares  at  annual  elections,  is  estopped  from  denying  his  liability  as  a 
Htockliolder  to  a  corporation  or  its  creditors ;  although  such  shares  were  issued  to  him 
under  an  agreement  in  writing  that  they  were  to  be  held  in  trust,  or  as  a  security  only, 
and  were  not  snbuciibed  for  on  the  books  of  the  company  or  otherwise  in  the  usual 
manner  of  making  such  subscriptions.  One  may  be  constituted  a  stockholder  by  bis 
conduct  as  effectually  as  by  the  rigid  observance  of  the  usual  formalities  in  making 
subscriptions. 

"i.  ''Parol  evidence  is  not  admiMsible  to  show  that  the  stock  was  voted  under  an  arrange- 
ment with  the  company,  mafle  outside  of  the  writtsn  contract  tur  a  speciflo  purpose,  to 
the  effect  that  such  holder  should  have  the  privilege  of  voting  the  stock  withons 
attendant  liability. 

3.  "In  a  proceeding  to  enforce  such  liability,  it  is  unnecessary  to  show  that  the  creditor 
became  such  bubsequently  to  the  acquisition  of  the  stock  by  the  defendant,  or  in  conse- 
quence thereof,  or  alt6re«l  his  condition  by  giving  credit  to  the  company  on  the  faith  of 
defendant  being  a  stockholder.  Under  the  Missouri  statute  the  liability  attaches  to  the 
holder  of  the  stock  at  the  date  of  the  execution. 

4.  "  Parties  dealing  with  a  corporation  are  not  affected  with  notice  of  entries  made  upon 
its  corporate  books,  limiting  the  liability  of  holders  of  unpaid  stock. 

"  The  creditors  of  the  company  have  this  whole  stock  as  a  security  for  any  judgment 
against  ihem.  and  the  company  cannot,  by  any  act  of  theira,  liberate  any  of  its  stock- 
holdera  from  their  obligations  to  pay  the  remainder  of  the  price  of  their  shares  to  the 
prejudice  of  the  creditors."    10  Kob.  440. 

To  the  same  effect  is  the  case  of  CncuUn  vs.  Union  Insurance  Company,  8  Rob.  571. 

"  One  who  assigns  an  agreement  to  take  stock  in  an  incorporated  company,  thereby  prom- 
ises to  pay  the  full  amount  of  every  shate  thus  subscribed  for,  and  an  action  wiU  lie  to 
recover  it,  either  for  the  purpose  of  carrying  on  the  business  of  the  company  or  of 
paying  its  debts.  A  stockholder  will  not  be  allowed  to  throw  the  loss  upon  the  credi- 
tors, either  by  refusing  to  pay  for  their  stock,  or  by  forfeiting  it,  or  by  dissolving  the 
corporation  by  non-user  or  otherwise.  As  to  the  responsibility  of  the  stockholders 
towards  the  creditors,  we  have  not  a  shadow  of  doubt." 

In  County  of  Morgan  va.  Allen.  Sup.  Court,  U.  S.,  October  term  1860,  the  court  says:  103 
U.  8.  p.  508. 

"In  Sawyer  vs.  Hoag,  17,  Wall.  681,  we  had  occasion  to  consider  the  question  whether  the 
creditors  of  an  insolvent  corporation  were  at  liberty  to  aMail  a  transaction  between  it 
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and  one  of  it«  dobtora,  whereby  the  lattet  'a  aabsoription  of  stock  wa«  withdrawn  so  far 
aa  geoenU  creditors  were  coucenied,  from  the  assets  of  the  corporation.  In  that  came 
we  declared  the  doctrine  to  be  well  established  that  the  capital  stock  of  a  corporation, 
especially  it«  unpaid  sabscriptions,  constituted  a  truHt  fund  for  the  benefit  of  the  gene- 
ral creditors  of  the  coi*poration,  and  that  the  governing  officers  of  a  corporation  could 
not,  hy  agreement  or  other  transaction  with  the  st^ickholders.  release  the  latter  from  his 
obligation  to  pay  to  the  prejudice  of  its  creditors,  except  by  fair  and  honest  dealing  and 
for  a  valuable  consideration.  In  the  subsequent  case  of  Sawyer  vs  Upton,  assignee, 
91  D*.  S  ,  6<>  WH  had  occasion  to  consider  the  same  question  and  there  said : 

"'The  capital  stock  uf  an  incorporated  company  is  a  fund  net  apart  for  the  payment  of  its 
debts.  Tt  in  a  substitute  for  the  personal  UabilUy  which  subsists  in  private  co-partner- 
ships. 

"When  debts  are  incurred  a  coutract  arises  with  the  creditors  that  it  shall  not  be  with- 
drawn or  applied  otherwi.^e  than  upon  their  demand,  nutil  such  demands  are  satislied. 
The  creditors  have  n  lieu  upon  it  in  equity.  If  diverted,  they  may  follow  it  as  far  as  it 
can  be  traced,  aud  subject  it  to  the  puynieutof  their  claims,  except  as  against  holden* 
who  have  taken  it  bojiafiilc  for  a  valuable  consideration  and  without  notice. 

"It  is  publicly  pledged  to  those  who  deal  with  the  corporation  for  their  secni-ity. 

^'Unpaid  stock  in  as  much  a  part  of  this  pledge,  and  as  much  a  part  of  the  assets  of  the  com- 
pany, as  the  cash  which  has  been  paid  in  upon  it.  Creditors  have  the  same  right  to 
louk  to  it  as  anything  else,  and  the  same  right  to  iusint  upon  its  payment  as  the  payment 
of  any  other  debt  due  the  company.  As  re^^aixls  creditors,  there  is  no  distinction  be- 
tween such  a  deniaud  and  any  other  ansots  which  may  form  a  pAi-t  of  the  property'  aud 
effects  of  the  coi-poration."  Upton  vs.  Tribilcock.  91  U.  S.  45;  Webster  vs.  Upton,  lb' 
65;  Hatch  vs.  Dana.  100  U.  S.  210. 

In  DO  court  have  these  doctrines  been  more  distinctly  approved  than  in  the  Supreme  Court 
of  Illinois,  when  considering  the  liability  of  "The  county  uf  Morgan  to  creditors  of  the 
Illinois  River  Railroad  Company,  arising  out  of  these  identical  bonds.  Morgan  Co.  vs. 
Thomas,  76111.  141." 

Plaiiiaffs  contend  that  the  case  of  Bark  vs.  Smith.  16  Wal.,  395,  establislies  a  different  do<<- 
trine.  It  does  not,  for  the  couil  in  that  case  specially  lays  down  the  general  rules 
which  we  have  cited,  and  says : 

"'And  it  must  also  be  conceded  that  If  the  company  has.  in  fraud  of  its  creditors,  released 
subscribers  to  its  stock  from  the  payment  of  their  sabsctiptious,  the  release  is  inopera- 
tive  to  protect  those  subscribers  against  claims  of  the  creditors.  '^  ^  *  Accoi-dingly, 
it  has  been  settled  by  rery  numerous  decisions  that  the  directors  of  a  company  are  in 
competent  to  release  an  original  subscriber  to  its  capital  stock,  or  to  make  any  arrange- 
ment with  him  by  which  the  company,  its  creditoi-s,  or  the  State  shall  lose  any  of  the 
benefit  of  his  subscription.  Every  such  arrangement  is  regarded  in  equity  noi  merely 
as  itUra  tfires,  bat  as  a  fraud  upon  the  other  stockholders,  upon  the  public,  and  upon 
the  creditors  of  the  company." 

The  case  of  Cooper  vs  Frederick,  9  Ala,,  new  series,  does  not  touch  the  question  at  issue, 
becanso  it  was  a  question  between  the  company  and  the  stockholder,  the  company  being 
in  good  standing  and  no  question  as  to  creditoi-s  arising.  It  was  in  the  nature  of  a  dim- 
inution of  the  capital  stock. 

It  is  contended  that  the  case  of  the  Weschester  Railroad  Company  vs.  Hickman,  4  Casey 
Pcnn.  3*27,  which  states  that  a  corporation  had  the  right  to  accept  payment  of  stock  in 
labor  or  material,  if  carried  out  in  good  faith.  Justifies  this  bank  in  taking  a  check  upon 
itself,  which  was  not  a  good  check,  and  totally  worthless,  as  a  full  compliance  with  the 
law,  and  that  it  had  the  effect  of  releasing  the  shareholders  from  any  payment  of  such 
stock  thereafter,  at  the  expeuse  of  the  creditors.  This  autboiity  does  not  establish  that 
principle. 
4> 
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Thos,  J,  Semmeft  on  the  same  side : 

MiBrepresentatioofl  mude  by  the  officers  or  dlreotors  of  a  corporation  are  misrepreeenta- 
tioDS  of  the  corponition  itaelt  and  of  its  sliare-holders.  Litchfield  Bank  vn  Charch,  99 
Coon.  137. 

Capital  of  a  corponition  is  the  stake  held  out  to  the  pablic,  upon  the  faith  of  which  it 
obtainH  credit.    ThompsoD'a  Stockholdeni,  see.  11,  91  U.  6.  57. 

A  corporation  cannot  accept  in  payment  of  its  stock  any  property  which  it  is  not  author- 
iied  to  deal  in.  4  Ch.  A  pp.  779 ;  87  Ann.  118.  Even  then  the  arrangement  mast  be  em- 
bodied in  the  articles  of  association,  as  in  Pell's  case.  5  Ch.  App.  11,  346;  6  Ch.  App. 
48:  L  R.  15  £q.  411. 

Subscriber  for  stock  cannot  set  off  his  liability  for  stock  against  a  debt  due  to  him  by 
the  corporation.  8  Ch.  App.  263  ;  21  Ch.  Dlv.  519 ;  7  Wall.  409 ;  17  Wall.  421. 
The  power  to  create  preferred  stock  mast  be  employed  solely  for  the  purpose  of  obtain- 
ing capital.  L.  R.  20  £q.  64;  4  Kay  &.  John,  1;  Green's  Ultra  Yires  (Bricc).  145. 
Where  iitock  is  issued  on  an  agreement  which  is  not  lawful,  the  party  receiving  the 
stock  can  be  made  to  pay  for  it,  and  the  agreement  will  be  disre&nrded.  1  DeGex  \ie. 
Jones,  377 ;  I  Ch.  Div.  127 ;  17  Ohio,  167 ;  20  Ohio,  199. 

Where  misrepresentations  of  a  stockholder  of  a  corporation  induce  third  persons  to 
become  creditors  of  an  insolvent  corporation,  such  stockholder  being  a  creditor  will  not 
be  allowed  to  participate  in  the  assets  of  the  corporation  as  a  creditor,  until  the  iivjured 
third  persons  are  satisfied.    Colt  vs.  Woolaston,  2  Tore  WilliamK,  155. 


The  opiDioD  of  tlie  Court  was  delivered  by 

BKRMUDEZy  C.  J.  It  is  essential  for  a  proper  nnderstiiiiding  of  tbis 
controversy  that,  at  tlie  threshold,  a  very  concise  statement  be  made 
of  the  most  glaring  facts  which  the  trial  has  indisputably  developed,  as 
also  of  the  pleadings  which  present  the  issues  submitted.  Otherwise, 
the  mind  left  guideless  in  the  labyrinth  before  it,  could  never  see  its 
way  through. 

Those  facts  are : 

John  Crossley  &.  Sons  hsA  extensive  financial  relations  with  one  £. 
C.  Palmer  and  the  Louisiana  Savings  Bank  and  Safe  Deposit  Company. 

They  deposited  with  the  institution  $50,000,  for  which  certificates 
were  issued. 

They  made  money  advances  to  the  bank  for  $100,000  and  subse- 
quently granted  to  it  a  letter  of  credit  for  as  much  (£20,000)  to  be  used 
only  under  certain  terms  and  restrictions,  receiving  as  collateral  secur- 
ity for  advances  made  and  to  be  made,  certain  drainage  waiTants,  in 
the  possession  of  the  bank,  and  besides,  generally  all  other  warrants 
belonging  to  it,  and  which  had  been  pledged  to  other  parties,  but  which 
were  to  be  redeemed  and  then  handed  over. 

Under  this  letter  the  bank  drew  some  $22,000. 

Palmer  was  the  president  of  the  concern  and  its  creditor  for  ad- 
vances and  loans  really  made,  figuring  to  his  credit  on  the  books,  for 
upwards  of  $400,0(X). 
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New  or  additional  stock,  to  the  extent  of  3500  shares,  having  been 
authorized  to  be  issued,  it  was  agreed  (as  there  was  no  disposition  for 
outsiders  to  take  any  of  it)  between  the  bank,  Palmer  and  the  Cross- 
leys,  who  appear  to  have  had  some  title  t j  the  credit  in  favor  of  Palmer,, 
that  this  indebtedness  would  be  converted  into  the  stock,  in  Palmer^s. 
name.  Subsequently,  with  plaintiffs'  assent,  tliis  stock  was  placed,  part 
in  the  name  of  a  number  of  the  directors,  part  otherwise ;  some  re- 
maining in  Palmer's  name. 

On  the  brink  of  the  bank's  failure  and  destruction,  but  before  it  had 
been  used  the  letter  of  credit,  as  far  as  not  made  available,  was  re- 
called by  the  Crossleys. 

Palmer  had  had  extensive  dealings  with  one  VanNordan,  who  had 
under  his  control  the  drainage  of  the  city,  who  became  largely  indebted 
to  Palmer  and  the  bank,  and  who,  in  a  transaction  between  him  and 
the  city,  was  required,  in  order  to  give  a  clear  title  to  the  corporation,, 
to  tuni  over  to  Palmer  a  large  amount  of  drainage  warrants  received 
from  the  city  as  the  consideration  of  the  contract  between  them  ;  those 
warrants  being  important  factors  in  tliis  litigation. 

The  bank  went  into  bankruptcy.  Its  affairs  and  business  are  now 
in  process  of  liquidation. 

The  plaintiffs  bring  this  action  to  recover  the  balance  due  on  the 
certificates  of  deposit,  the  advances  made  aggregating,  they  say, 
$167,510  36.  They  further  claim  conventional  and  legal  interest  on 
different  portions  of  this  amount. 

The  plaintiffs  aver  rights  of  ownership  to  the  drainage  warrants  ini 
their  x>osses6ion  and  to  others,  of  the  total  face  value  of  $516,208;  in- 
sisting in  the  alternative  that,  at  worst,  they  have  a  lien,  as  pUdgeesj. 
on  $334,208  thereof. 

In  answer  the  defendants  plead  the  general  issue  and  assuming  the 
character  of  plaintiffs  in  reconvention,  claim  : 

That  the  concern  in  liquidation  owns  drainage  warrants  amounting 
to  $569,982,  to  which  plaintiffs  have  set  up  a  similar  title,  although 
eventually  as  pledgees,  whereof  $334,208  are  presently  in  their  posses- 
sion. 

That  the  plaintiffs  are  indebted  unto  the  late  corporation  in  the  sum 
of  $350,000  with  interest,  being  the  price  of  the  8500  shares  of  its 
stock,  subscribed  for  by  them  and  still  unpaid. 

That  the  plaintiffs  are  further  indebted  unto  the  company  in  $78,- 
712  50,  as  the  balance  due  under  the  letter  of  credit  issued  by  them  to* 
the  bank. 
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As  (lefei)dauts  in  reconvention,  plaintiifs  excepted  and  denying 
KhotMi  claims^  pleaded  estoppel  and  prescription. 

From  a  judgment  allowing  them  less  than  they  claimed,  and  the 
•defendants  more  than  tliey  asked,  the  plaintiffs  appeal. 

The  record  in  this  case  is  unnecessarily  voluminous,  onerously  en- 
-cumbered  with  a  mass  of  entirely  irrelevant  testimony  and  documentary 
evidence.  Its  imposing  appearance  and  the  representations  of  cdunsel  as 
to  the  gravity  of  the  controversy,  exacted  the  toleration  of  an  oral  ar- 
gument, which  consumed  four  days  of  public  time.  Twelve  elaborate 
briefs  covering  hundreds  of  pages  of  printed  matter  have  been  besides 
submitted. 

It  cannot  be  expected  that  the  Court  will  state  at  any  great  length, 
iill  the  facts  from  which  the  parties  claim  that  the  differences  arisen 
between  them  have  grown  out. 

In  order  to  be  intelligible,  the  statement  would  have  to  be  chrono- 
logical and  methodical,  and  this  Js  an  impossibility.  The  facts  ad- 
vanced by  each  side  are  discordant,  incongruous  and  irreconcilable. 
Such  statements  would  necessarily  embrace  extraneous  and  cumbersome 
matters,  the  consideration  of  which  would  unavoidably  confuse  the 
mind  and  lead  it  astray. 

It  will  suffice  that  the  salieAit  facts  upon  which  the  claims  and  coun- 
ter claims  are  based  be  stated,  as  each  matter  in  controversy  is  taken 
4ip. 

There  are  four  questions  to  be  considered  : 

First — The  money  claims  of  plaintiffs. 

Second — Their  title  to  the  warrants,  viz :  whether  they  are  owners  or 
pledgees  and  to  what  extent. 

Third — Their  liability  for  the  price  or  value  of  the  8500  shares. 

Fourth — Their  liability  for  the  balance  not  drawn  under  the  letter  of 
credit. 

Those  questions  will  be  dealt  with  and  decided  in  that  order. 

I. 

The  evidence  indisputably  establishes  that  the  plaintiffs  have  de- 
posited with  the  bank  $50,000,  for  which  two  certificates  were  delivered 
them  and  on  which  partial  payments  have  been  made. 

It  also  shows  that  the  plaintiffs  advanced  £20,000  to  the  bank  and 
issued  to  it  a  letter  oi  credit  conferring  authority  to  draw  £20,000  on 
them,  with  certain  qualifications. 

There  can  be  no  real  dispute  as  to  the  validity  of  the  claim  for  the  sev- 
eral items  aggregating  .f  167,510,  save  as  to  the  balance  due  on  the 
certificates  of  dcpoMt,  and  as  to  the  rate  of  interest  due  on  it. 
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After  nDowing  credit,  for  partial  payment?,  tliat  balance  appears  to 
be  $41,714  77. 

In  tbe  absence  of  any  written  evidence,  sbowing  an  agreement  to 
pay  conventional  interest,  tbe  plaintiffs  can  recover  legal  interewt  only 
on  tbat  balance  and  tbis  from  judicial  demand. 

Tbe  rest  of  plaintiffs-  money  claim  is  for  a  sum  of  $100,(MK).  and  a 
fiirtber  sum  of  $220,250  advanced  under  tbe  letter  of  credit. 

The  plaintiffs  insist  tbat  tbe  payment  of  tbese  amounts  is  secured,  at 
least,  by  a  pledge  of  two  sets  of  drainage  warrants  in  tbeir  possession ; 
tbe  one  of  tbe  face  value  of  $214,208,  tbe  otber  of  $120,000. 

Tbey  go  furtber,  and  claim  to  be  tbe  owners  of  tbose  identical  war- 
rants and  of  auotber  set  of  $182,000,  wbicb,  tbey  say,  after  being 
pledged,  were  diverted  and  used  for  tbe  purposes  and  benefit  of  tbe 
bank. 

Tbe  plaintiffs  furtber  set  fortb,  tbat  after  $302,000  of  tbose  war- 
ranti;  bad  been  tbus  pledged,  tbey  acquired  tbem  in  full  ownership  for 
a  valuable  consideration. 

Tbey  conclude  by  charging  that,  if  tbey  be  not  tbe  owners  they  are 
at  least  the  pledgees  of  all  tbe  warrants,  which  must  be  subjected  by- 
sale  to  tbe  payment  of  their  entire  money  demand. 

On  tbe  other  hand,  tbe  defendants  contend  that  tbe  $302,000  of  war- 
rants in  question  never  were  the  prox)erty  of  plaintiffs;  tbat  tbey 
alwa^'s  belonged  to  tbe  bank,  together  with  other  warrants  amounting 
to  $18,000,  swelling  the  amount  to  $320,000)  tbat  Palmer,  from  whont 
plaintiffs  claim  to  have  acquired  title  of  ownership,  never  owned  tbem.. 

Tbey  furtber  charge  tliat,  if  the  plaintiffs  ever  bad  a  light  of  pledge 
on  the  two  sets  of  $214,208  80  and  $120,000,  they  have  forfeited  tbe 
same,  and  have  therefore  no  shadow  of  any  claim,  either  as  owners  or 
as  pledgees,  to  any  of  tbe  waiTants  mentioned  in  tbeir  petition;  tbat 
tbe  same  are  the  exclusive  property  of  the  bank,  and  tbat  plaintiffs 
should  be  condemned  to  return  those  in  tbeir  possession  free  from  any^ 
encumbrance  whatever. 

This  conflict  of  claims  brings  us  to  consider  the  validity  of  the  re- 
spective pretensions  of  tbe  litigants  to  the  warrants  in  question. 

II. 
Tbe  evidence  is  clear  tbat,  at  the  date  of  tbe  letter  of  credit,  the 
plaintiffs  bad  already  advanced  to  the  bank  £20,000,  or  $100,000,  and 
that  on  tbeir  agreeing  to  make  further  advances,  under  certain  stipn- 
lated  terms  and  qualifications,  the  bank  actually  pledged  to  plaintiffs^ 
the  set  of  $214,208,  which  was  physically  delivered.  All  tbe  other 
wan  ants  owned  by  the  bank,  whether  in  its  possession  or  not,  were 
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likewise  pledged ,  though  not  delivered,  with  the  obligation  on  the  part 
of  the  bank  of  redeeming  them  and  turning  them  over  as  soon  as  dis- 
encumbered. 

If  it  be  true  that  the  set  of  $120,000  was  the  property  of  the  bank  at 
the  date  of  the  letter  of  credit  and  of  the  resolution  accepting  the  same, 
there  is  no  room  for  donbt  that,  like  the  set  of  $214,208,  the>  are 
affected  with  a  lien  in  favor  of  the  plaintiffs  to  secure  the  reimburse- 
ment, if  not  of  the  balance  due  on  the  certificates  of  deposit,  at  least 
of  the  advances  prior  and  subsequent  to  the  letter,  not  exceeding  twice 
X*20,000,  or  $200,000. 

The  resolution  of  the  board  accepting  the  letter  of  credit,  and  the 
receipt  given  for  the  warrants  pledged,  are  conclusive  of  the  fact  and 
of  the  right  of  pledge. 

The  testimony  and  documentary  proof  offered  by  the  plaintiffs  do  not 
establish  that  the  warrants  in  their  possession  were  pledged  to  secure 
the  balance  due  on  the  certificates  of  deposit,  and  still  less  that  they 
have  become  their  property  by  any  transfer  from  Palmer  or  the  bank. 

When  they  dealt  with  that  person  they  knew  they  were  treating 
with  one  occupying  a  double  capacity  and  they  should  have  required 
from  him  irrefragible  title  to  the  warrants,. whether  they  were  held  by 
him  individually  or  officially  as  president  of  the  bank. 

But  he  does  not  appear  ever  to  have  owned  them.  They  were  deliv- 
ered to  him  by  Van  Norden,  his  debtor,  to  raise  the  encumbrance  wliich 
the  latter  had  placed  on  his  rights  of  property  in  and  to  the  drainage 
contract,  which  he  was  to  transfer  to  the  city  free  from  any  and  all 
claim.  The  transfer  or  delivery  of  those  warrants  by  Vau  Norden  ap- 
pears to  have  been  designed  and  effected  merely  to  secure  the  payment 
of  the  debt  due  Palmer. 

When  subsequently  transferred  to  the  bank,  they  passed  in  settle- 
ment of  the  indebtedness'  of  Van  Norden  cum  onei^e,  burdened  with 
Palmer's  individual  claim.  So  that  Van  Norden  did  not  transfer,  and 
Palmer  did  not  acquire  from  him,  the  ownership.  Hence,  the  latter 
could  not  and  did  not  convey  any  such  title  to  plaintiffs.  Claiming  to 
be  the  pledgees  of  the  bank,  plaintiffs  cannot  deny  the  latter's  title,  for 
that  would  be  repudiating  their  own. 

Although  plaintiffs  have  failed  to  prove  ownership,  they  have  clearly 
•established  that  their  demand  for  the  $122,025  is  secured  by  privilege, 
unless  it  be  true,  as  is  urged  by  the  defense,  that  by  their  failure  to 
make  further  advances  for  $78,712  under  the  letter  of  credit,  they  have 
forfeited  all  their  rights  as  pledgees  over  those  warrants—a  question 
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which  is  DOW  pretermitted,  but  will  be  considered  in  its  proper  place 

in  the  latter  part  of  this  opinion. 

III. 

The  defendants  claim  from  plaintiffs  $350,000,  as  the  amount  due  by 
them  for  3500  shares  of  tlie  stock  of  tlie  company,  subscribed  for  by 
them  by  their  authorized  agent,  E.  C.  Palmer. 

They  aver  that  the  subscription  prico  ot*  those  shares  was  not  paid  in 
cash  or  in  its  equivalauV  ^^vf  in  the  check  of  Palmer  for  the  amount, 
ogafnst  a  credit  of  $405,000  fignriug  in  his  favor  on  the  books  of  the 
bank  as  a  real  debt. 

Tke  evidence  does  not  show  that  the  plaintiffs  ever  intended  to  buy 
themselves  any  stock  from  the  bank,  or  ever  authorized  Palmer  or  any 
one  else  to  purchase  any  stock  for  their  benefit  and  account,  and  to  pay 
their  par  value  in  cash  or  to  bind  them  to  sucli  payment. 

Consent,  express  or  implied,  was  an  essential  prerequisite  for  the 
recovery  of  the  price  of  purchase.     Failure  to  establish  it  is  fatal. 

It  appears  that  there  was  an  understanding  between  Palmer  and  the 
bank  for  Uie  conversion  of  $350,000  of  the  amount  to  his  credit  into  the 
S500  shares,  and  that  this  agreement  was  carried  out  by  a  funding  of 
-debt  into  stock,  with  the  sanction  of  plaintiffs,  whom  Palmer  considered 
iw  having  some  title  to  the  credit  standing  in  his  name,  as  his  credit- 
ors for  a  large  amount. 

It  is  not  at  all  probable  that  the  plaintiffs  ever  gave  such  power  to 
Palmer,  for  they  well  knew  of  the  tottering  condition  of  tlie  bank,  and 
that  taking  such  stock,  for  which  no  offi^r  had  been  made  by  outsiders 
and  which  was  of  very  little  value,  was  not  only  forfeiting  the  prefer- 
ence enjoyed  by  creditors  over  stockholders,  but  actually  to  throw 
away  to  no  useful  purpose  the  amount  of  subscription.  Such  a  trans- 
action would  have  implied  insanit3% 

If  it  were  true,  however,  that  plaintiffs  did  give  the  authority  to  ac- 
quire,  there  is  nothing  to  show  tiiat  they  agreed  to  buy  or  pay  cash  for 
the  btock. 

The  understanding  was,  explicitly,  that  the  credit  of  $405,000  would 
be  debiied  with  the  $350,000,  and  that  the  stock  would  thus  then  rest. 

It  may  well  be,  as  claimed,  that  under  the  circumstances  surround- 
ing it  such  a  transaction  was  ultra  vires,  one  not  susceptible  of  ratifica- 
tion^ and  one  tiierefore  which  is  an  absolute  nullity,  nor  binding  on 
the  creditors. 

If  such  were  the  case  the  entire  transaction  would  be  irrevocably 
void,  and  neither  the  bank  nor  the  stockholders  could  enforce  it. 

How  then  can  the  representatives  of  the  bank  be  heard  to  demand 
specific  performance  of  a  contract  which  they  have  not  proved t 
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I'he  conditions  upon  which  the  contract  was  rounded  would  have  to- 
be  expunged  and  replaced  by  otliers  essentially  different,  wliich  never 
entered  into  the  minds  of  the  parties  at  the  time. 

The  contract  was  to  give  stock  for  credit,  or  credit  for  stock,  and  the- 
Court  is  asked  to  say  that  the  stock  was  given  for  money,  or  that  money 
was  to  be  given  for  the  stock. 

The  Court  cannot  substitute  to  the  contract  made  one  which  the  par- 
ties never  contemplated  to  enter  into,  and  lend  its  aid  to  enforce  it. 

The  plaintiffs,  whom  the  defendants  regard  as  the  owners  of  the 
credit  in  favor  of  Palmer,  had  no  interest,  no  benefit  to  derive  by  a  con- 
version of  the  debt  into  stock,  for  by  so  doing  tlie  preference  which  a 
creditor  has  over  a  stockholder  was  to  be  irretrievably  foregone. 

It  may,  however,  be  surmised  that  the  only  good  whicli  plaintiffs  ex- 
pected to  derive  by  the  transaction  was  to  put  part  of  their  claim 
against  the  bank,  wlsich  the  latter  could  not  honor,  in  tlie  shape  of 
stock,  might  have  been  more  available  and  more  easily  disposed  of  in 
the  market,  the  proceeds  to  extinguish  partly  Palmer^s  debt  to  them  -^ 
but  if  this  were  so,  it  would  be  a  non  tfequitur  to  say  that  therefore 
plaintiffs  are  liable  for  the  price  which  Palmer  or  they,  had  they  pur- 
chased j  might  have  then  had  to  pay  for  the  stock  houyht. 

The  inference,  under  the  circumstances,  that  the  bank,  or  its  liquida- 
tors, has  any  right  of  action  against  plaintiffs  for  the  price  of  the  shares,, 
is  utterly  unjustified. 

This  view  of  the  case  relieves  us  from  the  necessity  of  considering 
the  plea  of  prescription  which  the  plaintiffs  have  opposed  to  the  claim 
of  defendants,  which  they  treat  as  being  substantially  an  action  of  nul- 
lity of  the  transaction. 

This  demand  of  the  reconvenors  for  the  price  of  the  stock  must 

therefore  be  rejected. 

IV. 

The  letter  of  credit  to  advance  £20,000  more,  which  was  arcepted  by 
the  bank,  was  not  an  ab^>^ohlte  obligation.  On  the  contrary,  it  was  a 
conditional  one.  The  letter  and  tin*  resolution  of  the  board  show  that 
the  advances  would  be  jnade  only  to  restore  and  mainfiiin  the  bank 
in  an  emergency  or  financial  panic,  and  this  at  the  instance  of  a  spe- 
cially convened  board.  It  rested  on  the  contingent  saving  necessities 
of  the  moment  and  the  entire  good  faith  of  the  parties. 

The  evidence  shows  conclusively  that  at  that  time  the  tottering  con- 
dition of  the  bank  was  such  to  the  knowledge  of  her  managers,  that 
the  balance  which  otherwise  might  have  been  drawn  could,  under  no. 
plausible  hypothesis,  have  restored  and  maintained  the  bank. 
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There  was  then  no  special  emergency  or  financial  panic  wliicli  could' 
autiiorize  the  board  to  demand  the  balance. 

It  clearly'  appears  from  the  showing  of  the  defendants  themselves^ 
thafc  the  bank  was  a  still-born  institntion ;  that  it  continued  to  be  thor- 
oughly insolvent,  and  that  at  the  date  of  the  call  it  was  so  beyond  the 
possibility  of  redemption. 

Had  not  the  plaintiffs,  connternianded  the  letter  of  credit,  and  luid 
they  paid  what  might  have  been  drawn  for  under  It,  this  payment 
would  have  benefited,  as  designed,  neither  the  bank  as  an  institution,, 
nor  the  mass  of  the  depositors  and  creditors  and  the  stockholders,  for 
it  is  manifest  that  it  could  not  have  saved  the  bank  from  impending 
collapse. 

The  plaintiffs  were  therefore  right  to  have  refused  making  further  ad- 
vance. To  have  acted  differently  would  have  been  a  piece  of  unquali* 
fied  stultification. 

Such  refusal  does  not  assuredly  impair  their  rights  as  pledgees  on 
the  two  sets  of  warnints  in  their  possession  and  already  mentioned. 
Such  rights  are  therefore  recognizeil,  and  remain  in  their  integrity. 

For  these  reasons : 

It  is  ordered  and  decreed  that  the  judgment  appealed  from  be  afiirmed> 
so  far  as  it  allows  plaintiffs  $41,714  77,  with  legal  interest  from  judicial 
demand }  that  the  said  judgment  be  so  amended  as  to  allow,  instead  of 
$121,287  50,  the  sum  of  $122,205,  with  legal  interest  ns  claimed,  and 
that  in  all  other  respects  it  be  reversed ; 

And  proceeding  to  render  such  judgment  as  ought  to  have  been  ren- 
dered, 

It  is  now  ordered,  adjudged  and  decreed,  that  said  sum  of  $122,205 
and  interest  be  declared  to  be  secured  by  lien  and  privilege  on  the 
drainage  warrants  in  the  possession  of  plaintiffs,  of  the  sum  of  $334,- 
208  80,  which  shall  be  sold  to  meet  said  claim,  vvhicrh  shall  be  satisfied 
by  privilege  and  preference  over  all  others  out  of  the  proceeds;  that 
the  pretensions  of  plaintiffs  to  the  ownership  of  said  other  warrants 
described  in  their  petition  be  rejected,  and  that  said  warrants  l>e  de- 
clared to  be  the  property  of  the  defendants. 

It  is  further  ordered  and  adjudged,  that  the  claims  of  the  defendants 
As  plaintiff's  in  reconvention  for  $350,0(K)  and  for  $78,712  50,  be  reject- 
ed, with  judgment  in  favor  of  plaintiffs  as  defendants  in  reconvention. 

It  18  further  ordered  and  decreed,  that  the  defendants  and  reconve- 
nois  pay  the  costs  in  both  courts. 
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Ok  Application  for  Rehearing. 

Manning.  J.  The  siDgle  feature  in  the  opiuion  attacked  iu  the  ap- 
plication for  rehearing  is  that  denying  the  defendants^  demand  of 
$350,000,  alleged  to  be  owing  by  the  plaintiffs  for  3500  shares  of  the 
ca[)ital  stock  of  the  bank.  The  defendants  allege  that  this  stock  was  sub- 
scribed for  by  order  of  the  plaintiffs,  to  be  put  in  the  name  of  Palmer, 
their  agent,  and  was  transferred  by  their  instructions  to  these  persons, 
Jackson  200  shares,  Conery  200,  Keller  100,  Wing  100,  Musgrave  25«)^ 
and  400  shares  were  left  in  Palmer's  name.  Musgrave's  shares  were 
afterwards  transferred  to  Louis  Crnssley  and  Edward  Grossley  for  Jno. 
■Crossley  &  Sons — that  on  July  J,  1874,  Palmer  drew  a  cheque  on  the 
bank  for  $350,000  in  payment  of  this  stock,  and  this  cheque  has  never 
been  paid — that  the  bank  was  theu  insolvent  to  the  knowledge  of 
Palmer  and  the  plaintiffs,  and  that  the  latter  ai*e  therefore  i^esponaible 
for  the  stock  and  owe  the  bank  $.'{50,000. 

The  plaintiffs  say  this  stock  was  nt>t  subscribed  for  by  them  nor  by 
Palmer  for  them,  but  for  himself,  and  to  carry  out  his  own  plans  and 
purposes,  and  after  he  had  so  acquired  this  stock,  the  plaintiffs  bought 
asOO  shares  of  him  in  good  faith,  in  due  course  of  business  and  upon 
Palmer's  representation  that  lie  was  the  owner  of  it  and  that  it  was 
full  paid  stock. 

The  whole  argument  of  the  defendants  in  controversion  of  thi^  posi- 
tion of  the  plaintiffs  is  that  it  is  in  conflict  with  the  allegations  of  the 
plaintiffs'  answers  to  their  demand  in  reconvention,  and  that  these  an- 
swers are  inconsistent  each  with  the  other,  and  that  the  plaintiffs  are 
bound  by  their  judicial  admissions.  Then  assuming  that  the  fact  of 
subscription  by  the  Crossleys  is  proved,  or  rather  admitted,  they  insist 
that  the  law  is  that  the  liquidators  of  the  bank  can  enforce  rights  and 
claims  that  the  bank  could  not,  because  they  represent  creditors  of  the 
bank. 

Upon  the  question  of  fact,  the  C'rosaleys  in  one  of  their  answers  al- 
'lege  their  purchase  of  the  stock  from  Palmer  in  good  faith  and  for  a 
valuable  consideration,  and  on  his  representation  that  it  was  fully  paid 
for  and  he  was  the  owner  of  it,  and  deny  explicitly  any  subscription 
therefor,  but  this  is  said  to  be  inconsistent  .with  and  contrary  to  their 
allegation  in  their  supplemental  answer,  tliat  the  stock  was  not  paid 
for.  There  is  no  inconsistency.  In  their  answer  in  chief,  they  allege 
that  Palmer  represented  it  as  full  paid,  and  in  Ihe  supplement  that  it 
was  not  in  fact  full  paid,  and  both  allegations  are  true. 

The  bank  owed  Palmer  over  «$400,000  in  June,  1874,  and  he  owed  the 
Crossleys.    They  had  deposited  with  the  bank,  at  Palmer's  instance. 
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$50,000,  and  afterwards  advanced  $100,000  to  it,  and  gave  it  a  letter  of 
credit  for  $100,000  additional,  of  which  only  something  over  $20,000 
was  used.  The  directors  issued  additional  stock  and  it  was  agreed 
that  Palmer's  credit  at  the  bank,  or  $350,000  of  it,  should  be  converted 
into  this  stock  in  Palmer's  name,  and  it  was  done.  Afterwards  the 
Orosslejs  bought  of  Palmer  2500  of  these  shares.  The  bank  paid 
Palmer  its  debt  to  him  or  the  largest  part  of  it  with  this  stock,  and  he 
sold  2500  shares  of  it  and  extinguished  his  debt  to  the  Crosslcys  pro 
ianto.  The  resolution  of  the  directors  explicitly  states  what  was  to  be 
done  and  it  was  done,  as  was  thus  stated.  It  would  have  been  insanity, 
as.the  opinion  says,  for  the  Crossley  s  to  have  acted  otherwise.  They  had 
tried  and  were  trying  to  prop  up  the  bank  and  were  assured  by  its 
president  they  could  do  it  successfully.  They  lost  money  in  the  efifort 
and  it  failed.  Of  all  those  who  were  deluded  by  the  misrepresenta- 
tions of  the  bank  president  of  its  condition,  none  suffered  so  disas- 
trously as  the  Crossley s. 

Upon  the  question  of  law  the  liquidators  cannot  enforce  an  obliga- 
tion when  none  exists.  Unless  the  Crossleys  did  the  acts  tliat  are 
charged  to  have  created  the  obligation,  or  made  judicial  admissions 
that  bind  them  to  the  consequences  of  such  admissions,  they  cannot 
be  held  liable  as  charged,  and  a  review  of  the  opinion  of  the  Court  and 
■comparison  of  it  with  the  evidence  in  the  record  shews  that  it  rightly 
refused  judgment  against  the  Crossleys  as  the  defendants  demand. 

The  rehearing  is  refused. 


No.  9592. 
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49    272 
Id  ft  criminal  proBeoation,  the  papers  of  which  have  beta  purloined  from  the  clerk's  office,  " 

the  district  attorney  has  the  legal  right  to  enter  a  noUft  proaequi  of  the  charge  contained       52    212 

therein,  and  to  present  a  new  indictment  or  information  on  the  same  charge  against  the     ~^ 

same  party.    To  hold  otherwise  wonld  render  the  State  powerless  against  a  criminal     120 

who  had  friends  to  pnrloin  the  papers  of  his  ease. 

JLq  indiotmenfc  or  information  which  in  two  separate  ooants  charges  the  offence  of  putting 
oat  an  eye  with  a  elu&,  and  the  crime  of  assault  with  intent  to  commit  murder  with  a 
dub,  is  not  bad  for  dupUcity .  The  two  offenses  could  grow  out  of  the  same  act,  hence 
they  may  be  charged  in  the  same  indictment. 

Am  aocused  whose  case  is  fixed  for  the  second  week  of  the  term  has  not  the  right  to  require 
serrice  of  the  list  of  Jurors  drawn  fvr  the  third  week  of  the  term . 

In  a  ease  not  capital  the  Jury  may  be  allowed  to  separate  during  the  trial. 

APPEAL  from  the  Twenty-first  District  Court  Parish  of  St.  Martin. 
^kites^  J. 
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M,  J,  Cunningham^  Attorney  General,  and  Chas,  H.  Mouton,  District 
Attorney,  for  the  State,  Appellee. 

Edward  Shnan  for  Defendant  and  Appellant. 


Tlie  opinion  of  the  Court  was  delivered  by 

PocHE,  J.  Defendant  appeals  from  a  conviction  of  an  assault  witli^ 
intent  to  commit  murder. 

He  calls  our  attention  to  a  motion  to  quash,  and  to  three  bills  of  ex- 
ception involving  matters  connected  with  his  trial. 

His  motion  to  quash  the  information  filed  against  liini  presents  two 
points : 

1.  The  first  is  rather  undefinable,  but  it  seems  to  read  as  an  excep- 
tion of  lis  pendens. 

The  pnpers  of  a  previously  instituted  prosecution  against  him  were,, 
together  with  many  other  files  and  records  of  suits  pending  in  the  dis- 
trict court,  purloined  from  the  clerk's  office ;  whereupon  the  district 
attorney  asked  and  obtained  leave  of  the  court  to  enter  a  nolle  pros- 
equi of  tliat  charge  against  this  accused,  and  immediately  thereafter,, 
he  presented  an  inforuiation  on  the  same  charge,  which  resulted  in  the 
trial  now  on  appeal  before  us. 

Defendant's  contention  that  the  nolle  prosequi  could  not  be  enter- 
tained in  the  absence  of  the  papers  which  contained  the  charge  againi^t 
him  is  without  merit.  The  right  of  the  district  attorney  to  enter  a 
nolle  prosequi  of  a  charge  against  any  accused,  under  all  circumstances 
has  never  been  questioned,  when  the  papers  are  in  his  possession,  and 
the  difference  in  law  between  that  and  the  exercise  of  the  same  power,, 
when  the  papers  are  missing,  is  not  easily  discerned. 

The  argument  as  to  the  alleged  irregularity  in  the  mode  adopted  by 
the  district  attorney  to  reinstate  a  cause  when  the  papers  have  been 
lost,  has  no  application  to  the  state  of  the  case  as  shown  by  the  record. 

Tn  j>resenting  the  sectmd  prosecution,  after  a  legal  disposition  by 
nolle  prosequi  of  the  previous  charge  for  the  same  offence,  the  district 
attorney  did  not  propose  to  reinstate  a  lost  case,  but  he  simply  exer 
cised  his  unquestioned  right  to  prosecute  a  charge  which  he  had  pi-e- 
viously  withdrawn  by  a  nol  pros.  Hence  the  previous  prosecution 
was  not  a  pending  cause,  and  it  was  no  obstacle  to  the  prosecution 
under  which  the  accused  was  tried.  To  deny  the  right  to  the  Statc's- 
attorney  to  follow  the  course  which  he  adopted  in  this  case  would  sim- 
ply be  tying  the  hands  of  the  State  in  favor  of  any  offender  who  couldi 


i"W"\  »  I* 


NEW  ORLEANS,  FEBRUARY,  188(5.         93 


Schmidt  vs.  Foacher  et  al. 


find  willing  tools  to  purloin  the  papers  which  made  up  the  proposed 
prosecution  of  his  offence. 

2.  The  second  point  is  a  charge  that  the  information  is  bad  for 
duplicity,  as  containing  two  separate  and  distinct  charges  in  the  same 
information. 

In  one  count  the  accused  is  charged  witii  putting  out  an  eye  with  a 
eluby  and  in  another  count  he  was  charged  with  an  assault  with  intent 
to  commit  murder  with  a  club. 

It  is  true  that  the  two  offences  cliarged  are  denounced  in  different 
statutes,  but  it  cannot  be  denied  that  they  could  grow  out  of  the  same 
act,  hence  they  were  kindred  offences :  therefore  they  could  be  charged 
in  the  same  indictment,  provided  they  are  contained  in  different 
counts.  State  vs.  Green,  37  Ann.  3825  State  vs,  Gilkie,  35  Ann.  53; 
State  vs.  Johns,  32  Ann.  812;  State  vs.  Depass,  31  Ann.  487 ;  State  vs. 
Malloy,  liO  Ann.  61. 

These  considerations  are  sufficient  to  dispose  of  one  of  the  bills  of 
exception,  in  which  the  same  matters  growing  out  of  a  cliarge  to  tlie 
jury,  are  raised  and  discussed. 

3.  The  complaint  of  the  accused,  whose  case  was  fixed  for  trial  for 
the  second  week  of  the  term,  that  the  list  of  jurors  drawn  to  serve 
during  the  third  week  had  not  been  served  on  him,  is  too  trivial  to  be 
seriously  considered  by  this  Court.  He  might  with  as  much  grace 
have  complained  that  a  list  of  jurors  drawn  for  a  previous  term  of  the 
court  had  not  been  served  on  him. 

4.  The  alleged  error  of  the  trial  judge  in  allowing  the  jurors  to 
sepanit^  during  the  trial  is  not  an  error. 

This  was  not  a  capital  case,  and  the  jury  could  separate.  State  vs. 
Dubois,  24  Ann.  309. 

We  are  satisfied  from  the  record  that  tlie  defendant  has  had  a  fair 
trial. 

Judgment  affirraed. 


No.  9451. 
Wm.  B.  Schmidt  vs.  F.  E.  Foucher  et  al. 

A  member  of  an  ordinary  partnership,  who  contracts  a  partnership  debt  and  who  is  the  finan- 
cier and  bnstness  manager  of  his  firm,  and  the  only  member  havini;  an  individual  credit, 
should  he  pay  this  debt  with  his  own  money  or  property,  could  not  lejcally  avoid  snch 
payment  or  the  contract  connected  with  it,  on  the  gronnd  of  error,  the  error  consisting 
in  not  knowing  at  the  date  of  the  contract  that  h«  was  only  boond  for  his  virile  share 
and  not  the  whole  of  the  debt. 


<M  SUPREME  COURT  OF  LOUISIANA. 

Schmidt  Tg.  Foacher  at  al. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 

W.  8.  Benedict  for  Plaintiff  and  Appellee. 
Clias,  Louque  for  Defendant  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  On  the  13th  of  November,  1882,  the  defendant,  Fmuk  E. 
Foucher,  conveyed  to  the  plaintiff,  by  an  act  of  sale,  the  property  de- 
scribed in  the  petition  for  the  consideration  therein  expressed  of  $(fOOO- 
— one-half  cash  and  the  balance  in  the  assumption  by  plaintiff  of  a 
note  in  the  hands  of  a  third  person  secured  by  mortgage  on  the 
property. 

The  vendor  remained  in  po8sessiou  of  one-half  the  property — being 
a  double  tenement  house  in  the  city  of  New  Orleans. — upon  an  agree- 
ment to  pay  a  monthly  rent  therefor,  the  other  half  being  under  lease, 
the  rental  for  which  after  the  sale  was  paid  to  the  plaintiff. 

A  sliort  time  thereafter,  the  defendant  moved  out  of  the  part  of  the 
building  occupied  by  him,  and  turned  over  the  possession  of  the  same 
to  his  wife  co-defendant  herein  who  had,  in  the  meantime,  obtained  a 
separation  of  property  from  him — and  she  leased  the  same  and  col- 
lected the  rents  therefor  for  several  months.  This  removal  and  lease 
was  made  without  the  knowledge  of  plaintiff  who  was  absent  from  the 
city. 

The  plaintiff,  after  an  unsuccessful  effort  to  eject  the  tenant,  placed 
there  by  Mrs.  Foucher,  through  a  proceeding  before  a  cit}^  court, 
brought  this  present  suit,  wherein  he  enjoined  Foucher  and  his  wife 
from  interfering  with  his  tenants  and  collecting  rents  for  the  property, 
and  asked  to  be  declared  the  owner  of  it  and  judgment  for  the  rents 
collected  by  the  defendants  or  either  of  them. 

Foucher,  in  defense  of  the  suit,  alleges  substantially  that  the  sale  to 
plaintiff  was  made  in  error,  induced  by  the  fraudulent  representations 
and  devices  of  the  plaintiff,  and  ask  that  the  same  be  declared  a  null- 
ity, and  the  plaintiff  be  compelled  to  account  for  the  rents  received 
for  the  property  since  the  sale. 

Mrs.  Foucher,  as  an  additional  defense,  claimed  a  right  to  the  pos- 
session of  that  part  of  the  property  for  which  she  was  collecting  rents, 
under  an  agreement  with  her  husband,  by  which  the  i»roperty  or  its 
rents  and  revenues  had  been  turned  over  to  her  by  her  husband  in 
part  satisfaction  of  her  judgment  against  him. 

There  was  judgment  declaring  plaintiff  the  owner  of  the  property 
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and  perpetnating  the  injuDctiou  and  condemoiDg  the  defeDdants  to 
pay  the  rents  collected  by  them,  and  farther  decreeing  that  the  sale  iu 
question  was  a  sale  with  the  right  of  redemption  and  requiring  plain 
tiff  to  re-convey  the  property  to  Foucher  upon  the  payment  by  him  to 
plaintiff  of  a  sum  specified  in  the  judgment. 

From  this  judgment  the  defendants  have  appealed. 

It  seems  to  be  conceded  by  both  parties  tliat  the  conveyance  in 
question  was  a  sale  with  the  right  of  redemption.  It  would  be  difiicnlt 
under  the  evidence  to  construe  it  otherwise.  The  circumstances 
giving  rise  to  or  preceding  the  contract  were  these : 

The  plaintiff  was  a  member  of  the  commercial  firm  of  Sclimidt  & 
Ziegler,  who  were  creditors  of  Downey,  Fouclier  &  Co.,  an  ordinary 
partnership  of  wliich  the  defendant  Foucher  was  a  member. 

When  the  debt  of  the  latter  had  grown  to  be  about  $9000,  the  credi- 
tors demanded  security  for  tlieir  debt  before  further  advances  were 
made.  Foucher  first  proposed  to  give  them  a  mortgage  on  the  prop- 
erty, the  subject  of  this  controvers}*^,  and  with  tliis  understanding 
Schmidt  &;  Ziegler  furnished  further  supplies  to  Downey,  Foucher  &  Co.,. 
who  were  at  the  time  contractors  for  building  the  bridge  across  Lake 
Pontchartrain  for  the  Northeastern  Railroad  Company,  until  tlie  debt 
amounted  to  about  $6600.  it  was  then  ascertained  by  the  plaintiff 
representing  his  firm  that  there  was  a  mortgage  on  the  property  in 
question  amounting  to  $3000.  Thereupon  it  was  agreed  by  the  parties 
that  instead  of  a  mortgage  tliere  should  be  a  sale  of  the  property,  and 
plaintiff  as  part  of  the  price  which  was  fixed  at  $6000,  should  assume 
tne  payment  of  the  mortgage.  This  was  carried  out  by  the  act  in 
question  with  the  understanding  that  upon  the  payment  of  the  debt 
owing  by  Foucher's  firm  the  property  should  be  conveyed  to  him. 

The  error  charged  by  the  defendant  Foucher  as  a  ground  for  annull- 
ing the  sale,  consists  in  the  fact  that,  as  a  member  of  an  ordinary 
partnership,  he  was  only  bound  for  one- third  of  the  partnership  debt 
and  his  virile  share  thereof  amounted  only  to  $2200,  whereas  he  paid 
with  his  property  by  said  sale  $3000,  and  the  contract  was  based  on 
the  hypothesis  that  he  was  bound  for  the  entire  debt.  That  it  was  not 
until  his  firm  was  subsequently  sued  for  the  balance  of  this  debt,  that 
lie  was  informed  of  his  error.  To  this  he  swears  an  a  witness  on  the 
trial  and  the  plaintiff  testifies  also  that  such  was  his  belief  when  the 
sale  was  made. 

The  evidence  shows  that  Foucher  was  the  only  member  of  his  firm 
that  has  a  credit,  that  he  attended  chiefly  to  the  financial  affairs  of  the 
Arm  and  in  procuring  the  advances  and  supplies  required  to  carry  on 
its  business,  and  that  it  was  to  him  alone  that  plaintiff  looked  for  the 
payment  of  his  debt.  That  he  gave  repeated  assurances  that  the  debt 
should  bo  secured  and  ultimately  paid.  Besides  we  are  satisfied  from 
the  nature  of  the  operations  in  which  the  defendants^  firm  was  theui 
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eugaged  with  the  railroad  company,  and  the  necessity  of  sustaining 
its  credit  and  obtaining  the  required  help  and  until  its  contract  could 
be  completed  and  the  work  done,  that  he  (Fouclier)  would  not  have 
hesitated  to  advance  his  own  money  and  means  to  secure  the  accom- 
plishment of  an  object  of  such  vast  importance  to  liiniself  and  l^is 
associates.  In  fact  to  maintain  the  credit  of  his  firm  till  this  object 
could  be  achieved  was  doubtless  the  main  consideration  for  his  con- 
tract. Besides  he  could  legally  mortgage  or  sell  his  own  property  txi 
pay  the  debt  of  another  even  were  he  entirely  without  interest.  Had 
ho  us  the  moneyed  man  and  financier  of  the  firm  made  this  payment 
•on  the  debt  witli  his  own  money  instead  of  his  property,  he  could  not, 
as  we  conceive,  have  recovered  it  back,  and  we  can  discover  no  differ- 
ence between  the  two  modes  of  payment. 

Under  the  circumstances,  we  conclude  that  such  alleged  error  was 
insufficient  to  avoid  the  contract. 

Mrs.  Foucher  has  no  claim  whatever  on  this  property,  either  as  to 
title  or  possession.  It  is  not  pretended  that  she  had  any  mortgage  or 
I>rivilege  on  it  when  transferi^ed  to  the  plaintiff;  and  from  the  record 
of  her  suit  against  her  husband,  which  is  in  evidence,  we  discover  that 
the  very  foundation  of  her  demand  against  him  was  that  he  had  sold 
this  identical  property  to  plaintiff  and  used  the  money  obtained  for  it, 
and  that  the  lot  on  which  the  house  was  built  belonged  to  her — thus 
asserting  a  claim  in  that  suit  which  would  exclude  the  right  or  interest 
in  the  property  set  up  in  this.  If  her  husband  had  sold  tlie  property 
to  plaintiff,  as  she  alleges,  how  could  he  afterwards  convey  any  right 
therein  to  her? 

We  are  satisfied  that  both  the  title  and  actual  possession  of  the  prop- 
erty was  passed  by  the  conveyance  in  question  to  the  plaintiff. 

The  counsel  foi  defendants  suggests  an  error  in  the  judgment  requir- 
ing him  to  pay  to  plaintiff,  as  one  of  the  conditions  to  the  reconvey- 
ance of  the  property,  a  judgment  against  him  in  favor  of  Schmidt  & 
Ziegler,  being  for  the  balance  of  the  same  debt  on  which  the  payment 
was  made  by  the  sale  in  question,  Scmhidt  &  Ziegler  not  being  parties 
to  this  suit.  I'laintiff  being  a  member  of  that  lirm,  a  payment  to  liim 
would  suffice  to  extinguish  the  judgment  in  favor  of  the  firm  and  would 
fully  protect  Foucher,  and  we  see  no  reason  to  change  the  decree  in 
4  his  respect. 

We  note  that  the  appeal  in  this  case  is  devolutive,  and  that  the  time 
allowed  in  the  judgment  of  the  lower  court  for  the  redemption  of  the 
property  has  expired.     We  think  that  it  would  be  proper  to  grant  a 
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further  term  to  the  defendant  to  exercise  t!ii8  right.  The  time  granted 
for  that  purpose  is  thirty  days  from  the  day  this  judgment,  now  ren- 
dered, becomes  final. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  be  amended  by  extending  the  time  therein  allowed  for  the  re- 
demption of  the  property  for  the  space  of  thirty  days  from  the  time? 
this  decree  becomes  final,  and  as  amended  it  be  affirmed. 

Rehearing  refused. 


No.  9616. 

The  State  ex  rel.  J.  O.  Halphen  vs.  G.  W.  Hudspeth  ani>  C^ 
DeBaillon,  Judges. 

The  deoiaion  of  qaeetions  of  jarisdictlon  belonga  neoessatily  to  the  court  before  which  thej* 
are  raiaed,  and  ita  deeiaion  ia  final  nnleaa  reveraed  by  an  appelUte  tribunal. 

Mandamoa  will  not  lie  to  eompel  an  inferior  Jndge  to  proceed  to  the  trial  of  an  appealable- 
oaae  which  he  haa  diainiaaed  by  suataining  a  plea  to  bis  Juriadiotion.  The  remedy  ia  by- 
appeal. 

Oor  jariapmdence  wonld  be  revolationised  if  we  ahoald  hold  that  every  right  that  has  here* 
tofpre  been  enforced  by  appeal,  and  every  wrong  that  has  heretofore  been  redressed  by 
appeal,  may  now  be  enforced  or  redressed  by  mandamas  whenever  the  necessities  of  a. 
saitor  appears  to  require  or  invite  it. 

A    PPLICATION  for  Mandamus. 


S.  SimoUy  C.  H.  Mouton  and  Breavx  &  Benoudet  for  the  Relator.. 
H.  Garland,  F,  Voorhies  and  B.  8.  Perry  for  the  Respondents. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  This  is  an  application  for  a  mandamus  to  Judge  Hud- 
speth, the  judge  of  the  district  court  for  St.  Landry,  and  to  Judge  De- 
Baillon, of  the  twenty-fifth  district,  commanding  both  or  either  of 
them  to  proceed  to  the  trial  of  the  contested  election  case  of  J.  O 
Halphen  vs.  U.  A.  Guilbeau  and  T.  L.  Broussard. 

The  suit  was  filed  in  St.  Martin  pariph,  which  belongs  to  Ju<lg& 
Gates'  district,  and  he  having  recused  himself,  referred  it  to  Judge 
DeBaillon,  who  dismissed  it  on  an  exception.  We  reversed  his  judg- 
ment last  summer  at  Opelousas  and  remanded  the  case.  Halphen  vs.. 
Guilbeau,  37  Ann.  710. 

In  September  following,  Halphen,  claiming  that  nine  months  had 
elapsed  since  the  recusation  of  Judge  Gates  and  the  reference  of  the 
case  to  Judge  DeBaillon,  and  that  it  was  still  untried,  applied  to  this- 
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latter  judge  to  trnnsfer  it  to  some  ot)iei\  and  an  order  was  accordingly 
made  by  him  trauaferriug  it  to  Judge  Hudspetli.  Tiiis  was  done  under 
«ec.  5,  of  Act  No.  40  of  1880.     Sess.  Acts,  p.  ^9. 

The  application  of  Halphen  was  made  in  chambers  without  notice  to 
liis  adversary,  and  the  order  was  granted  in  chambers  also,  and  there- 
upon the  papers  were  transmitted  to  St.  Landry.  On  September  15, 
Halphen  entered  a  default  before  Judge  Hudspeth  in  the  St.  Landry 
Oourt.  Bronssard  had  had  no  notice  of  the  transfer  of  the  case  to  St. 
Landry,  but  he  appeared  at  the  same  term  and  asked  that  the  default 
l)e  set  aside.  He  then  pleaded  to  the  jurisdiction  of  the  Court  on  the 
^ound  that  the  order  of  transfer  made  in  chambers  and  on  an  ex  parte 
:application  was  illegal  j  that  the  suit  had  not  been  reconstructed  at  all, 
notwithstanding  our  opinion  at  Opelousas  ut  supra,  and  that  the  Act  of 
1880  did  not  apply  to  such  cases  as  this,  wherein  several  pleas,  motions, 
•etc.,  had  been  made  during  the  nine  mouths  of  the  suit's  pendency  be- 
fore Judge  DeBaillon,  the  reference  judge,  who  had  during  that  time 
acted  on  the  case,  and  an  appeal  from  his  judgment  had  been  brought 
before  us. 

Judge  Hudspeth  sustained  this  plea  to  liis  jurisdiction,  dismissed  the 
«uit  from  his  court,  and  ordered  the  papers  to  be  sent  back. 

Judge  DeBaillon,  answering  the  alternative  writ  issued  at  the  rela- 
tor's prayers,  says  he  transferred  the  suit  at  the  relator's  own  demand, 
and  that  he  could  not  do  otherwise  under  the  Act  of  1880,  and  having 
transferred  it  he  cannot  take  cognizance  of  it  again  until  his  order  is. 
annulled. 

Judge  Hudnpeth  answers  that  in  sustaining  the  plea  to  his  jurisdic- 
tion, he  exercised  a  legitimate  judicial  function  which  is  examinable 
on  appeal  therefrom,  but  that  he  cannot  be  compelled  by  mandamus  to 
<*anc«l  and  reverse  it,  and  he  is  unquestionably  right. 

It  belongs  to  a  court  to  decide  questions  of  jurisdiction  arising  before 
it,  and  its  rulings  tliereon  in  appealable  cases  remain  final  unless  cor- 
rected by  the  superior  tiibunal  on  an  ajipeal  taken  threfrom.  State 
r€x  rel.  McGee  vs.  Judges,  33  Ann.  180.  There  is  no  pretence  that  tliia 
is  an  unappealable  case,  nor  could  there  be.  Nor  is  this  application 
for  relief  made  under  Art.  90  of  our  present  ("oustitution. 

The  remedy  by  appeal  in  this  case  would  have  been  and  is  adequate. 
The  relief  sought  could  have  been  and  may  be  as  eftectively  adminis- 
tered by  appeal  as  by  mandamus.  We  could  not  grant  the  writ  with- 
out first  inquiring  into  the  soundness  of  the  judge's  reasons  for  sustain- 
ing the  plea  to  his  juris<liction.     We  are  asked  to  do  now  precisely 
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what  we  should  do  if  the  case  were  before  us  on  appeal,  and  however 
much  the  relator  may  complain  of  the  delay  to  which  he  has  been  sub- 
jected, we  cannot  reverse  the  uniform  and  consistent  rulings  of  this 
court  to  expedite  a  single  suitor.  We  have  before  said  it  would  revo- 
lutionize our  jurisprudence  if  we  should  hold  that  every  right  that  was 
formerly  enforced  by  appeal,  and  every  wrong  that  was  formerly 
redressed  by  appeal  can  now  be  enforced  or  redressed  by  mandamus 
when  an  emergency  seemingly  requires  or  invites  it.  State  ex  rel, 
Morgan  R.  R.  vs.  Judge,  36  Ann.  394,  and  cases  therein  cited. 

The  writ  is  refused  at  the  cost  of  the  relator. 


No.  9624. 
Henry  C.  Minor  vs.  John  B.  Budd,  Sheriff,  etc. 

Wbon  a  tax  payer  enjoins  the  seizure  ami  sale  of  his  property  for  taxes,  ho  occupies  the 
position  of  a  Judj^ent  debtor  enjoining  the  execution  of  a  Judgment  Agsinht  himself; 
and  the  test  of  our  Jurisdiction  is  tlie  amount  of  the  taxes  and  not  the  value  of  the  prop- 
erty. The  Constitution  does  not  vest  this  Court  with  jurisdiction,  regardless  ol  amount, 
of  cases  involving  the  legality  of  assessments,  and  we  cannot  assume  it. 

The  ground  of  the  ii^unotion  involving  no  question  as  to  the  legality  or  constitutionality  of 
the  tax,  but  assailing  solely  the  legality  of  the  assessment,  the  appeal  is  dismissed. 

APPEAL  from  the  Nineteenth  District  Court,  Parish  of  Terrebonne. 
Goode,  J. 


L,  F,  Suthon  for  Plaintiff  and  Appellant. 
Van  P.  Winder  for  Defendant  and  Appellee. 
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The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  plaintiff  enjoins  the  sale  of  his  property  for  taxes 
aggregating  the  sum  of  $1,566  60,  on  the  ground  that  there  has  been 
no  legal  assessment  of  his  property,  by  reason  of  tlie  non-observance 
of  certain  duties  prescribed  by  Act  96  of  1882,  regulating  assessments. 

It  is  clear  that  the  amount  involved  is  below  the  lowest  limit  of  onr 
jurisdiction.  Plaintiff  stands  in  the  position  of  a  judgment  debtor  en- 
joining execution  of  a  judgment  against  himself.  Aymar  vs.  Bourgeois, 
36  Ann.  392;  Shannon  vs.  Lane,  33  Ann.  491. 

In  such  case,  the  ttest  of  jurisdiction  as  to  amount  is  the  amount  of 
the  claim  and  not  that  of  the  property  seized. 

The  only  other  ground  on  which  it  is  claimed  that  our  jurisdiction 
attaches  is,  that  the  suit  involves  the  constitutionality  or  legality  of  a 
tax. 

No  such  question  is  presented. 
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It  is  Dot  denied  that  the  property  is  liable  to  taxation,  nor  that  there 
has  been  an  assessment  of  the  property.  Therefore,  the  case  relied  on 
of  McGuire  vs.  Vogh,  36  Ann.  812,  has  no  application. 

The  sole  issue  is  as  to  the  legality  of  the  assessment. 

The  framers  of  the  Constitution  did  not  see  fit  to  confer  upon  this 
Court  jurisdiction  of  cases  involving  the  legality  of  assessments  of 
property  for  taxation,  regardless  of  the  amount  in  dispute.  We,  there- 
fore, cannot  assume  such  jurisdiction. 

We  have  heretofore  carefully  considered  and  announced  our  conclu- 
sions on  this  subject.  State  ex  rel..  David  vs.  Judges,  No.  9506,  not  yet 
reported;  also,  32  Ann.  817;  33  Ann.  286;  35  Ann.  965;  36  Ann.  286^ 
364,801;  37  Ann.  507. 

It  is  therefore  ordered  that  this  appeal  be  dismissed  at  appellant's- 
cost. 


No.  9515. 
E.  F.  Stockmeyer  vs*  Henry  Oertling. 

A  aorety,  sued  for  indemnity  by  a  co-anrety  who  haa  paid  under  Judgment,  haa  no  intereat 
to  qneation  the  validity  of  the  tranafer  by  another  aarety  to  the  plaintiff,  where  anch 
tranafer  impaira  no  right  of  hia  againat  the  tranaferror. 

An  illegal  deduction  contained  in  a  Judicial  proceeding,  and  corrected  by  the  court  of  laat 
reaort,  cannot  aerre  aa  a  foundation  for  the  plea  of  estoppel  in  a  anbaeqnent  auit. 

Evidence  ahowing  the  aignature  of  a  bond  br  principal  and  auretiea,  auit  againat  the  aura* 
tiea,  payment  by  aome  of  them  under  Judgment,  the  inaoWency  of  certain  of  them,  and 
other  roatei-ial  facta,  authoriaea  recovery  fh>m  aco-aurety  to  a  certain  extent. 

Articlea  2,104  and  3,098  K.  C.  C.  muat  be  combined  together.  When  thua  conatrued.  they 
mean  that  where  loaa  ia  occaaioned  by  the  inaolvency  of  one  or  more  co-auretiea,  whether 
aolitary  or  Joint,  it  muat  be  borne  by  the  aolvent  auretiea  when  called  upon  by  the  pay- 
ing anrety  for  indemnity  or  reimbnraement  of  what  waa  paid  under  Judgment. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Eightor,  J. 


U,  W.  Huntington  and  ff.  X.  Dvfottr  for  Plaintiff  and  Appellee. 
Braughn,  Buck  <&  Dinkelspiel  for  Defendant  and  Appellant. 


Tlie  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  case  was  once  before  us  on  an  appeal  from  a 
judgment  sustaining  an  exception  of  no  cause  of  action  and  dismissing 
the  suit. 

We  reserved  the  judgment  and  remanded  the  case;  35  Ann. 467.  The 
judgment  of  the  lower  court  having  gone  for  plaintiff,  the  defendant 
appeals. 
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It  18  an  action  by  a  surety  who  has  acquired  the  interest  of  a  similar 
obligor,  (W.  Bogel),  against  a  like  surety,  (Oertling),  for  his  proportion 
in  the  amount  paid  under  judgment,  in  satisfaction  of  the  principal's 
•debt ;  the  remaining  sureties,  who  had  signed  the  bond,  being  insolvent. 

The  defenses  are : 

Ist.    That  plaintiff  has  failed  to  prove  the  alleged  transfer  of  Bogel. 

2d.     That  he  is  estopped  from  prosecuting  this  suit. 

3d.     That  the  evidence  does  not  sustain  any  part  of  the  judgment. 

4th.  If  any  judgment  can  bo  rendered  against  defendant,  it  should 
loe  for  one-sixth  or  one-fourth  of  tlie  amount  paid  by  the  plaintiff,  ac- 
cording to  the  interpretation  which  the  court  may  place  on  article 
3058,  R.  C.  C. 

I. 

Tiie  ti^anscript  contains  the  admission  that  the  plaintiff  is  tlie  trans- 
ferree  of  William  BofieX  against  Oertling. 

The  objection  to  tliis  transfer  appears  to  be,  that  it  was  made  for 
purposes  of  suit  without  valuable  consideration,  as  alleged. 

The  defendant  has  not  averred  that  he  has  any  claim  whatsoever 
against  Bogel,  which  is  jeoparded  by  the  transfer. 

What  is  it  to  him,  whether  the  transfer  be  with  or  without  conside- 
lation  t  It  is  sufficient  that  it  was  made,  particularly  for  the  stated 
purpose,  to  authorize  plaintiff  to  sue.  A  judgment  on  the  merits,  will 
•bind  both  Stockmeyer  and  Bogel. 

II. 

The  estoppel  pleaded  consists  in  averments  in  the  answers  made  by 
.Stockmeyer  and  Bogel  in  the  suit  of  the  Teutonia  Bank  against  them, 
as  sureties  of  J.  M.  Wagner,  the  defaulting  cashier,  and  which  was 
decided  by  this  court  in  favor  of  the  plaintiff.  33  Ann..  732. 

In  those  answers,  the  appearers  admitted  liaving  signed  the  bond  of 
the  cashier;  but  charged  that  the  name  of  Cliarles  Pothoff,  having  been 
-erased  therefrom,  and  that  of  H.  Oertling  having  been  substituted 
thereto,  witlwut  the  consent  of  the  defendents,  though  with  tiiat  of  the 
Board  of  Directors,  the  bond  was  avoided. 

The  plaintiff  in  the  present  action  does  not  aver  any  fact  which  is 
at  variance  with  those  stated  in  tliose  answers  in  tiiat  case.  They 
merely,  from  the  condition  of  things,  deduced  (they  thought  legally), 
their  discharge  and  non  liability. 

Tlie  court  corrected  their  misconception  of  the  law  on  such  a  subject, 
And  condemned  them  to  pay,  under  the  obligation  which  they  had 
contracted. 
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Tlie  doctriue  of  estoppel,  however  apparently  empliatic,  is  full  of  ex- 
ceptioDSy  which  vary  accord iug  to  circDinstanceSy  and  was  never  de- 
signed to  apply  to  a  case  like  the  instant  one,  in  which  the  declara- 
tion made,  which  is  an  illegal  deduction  from  facts,  has  led  no  one 
astray  and  occasioned  damage  to  nobody.  2  Wood,  435 ;  82  Mich.  336. 

III. 

The  evidence  shows  the  signature  of  the  bond  ;   the  suit  and  judg- 
ment against  Stockmeyer  and  Bogel;    payment  by  them  of  $8,080.21 
thereunder  j  tlie  insolvency  of  the  other  sureties  on  the  bond  ;  the  non- 
payment by  Oertling  of  any  part  of  said  amount;    in  fact,  the  proof 
establishes  the  trutli  of  the  main  averments,  necessary  for  recovery. 

IV. 

It  is  true  that  article  2,104,  R.  C.  C.  is  to  the  effect,  that :  "If  one  of 
the  co-debtors  in  solido  pays  the  whole  debt,  he  can  claim  from  the 
others  no  more  than  the  part  and  portion  of  each ;  and  that,  if  one  of 
them  be  insolvent,  the  loss,  occasioned  by  his  insolvency,  must  be 
equally  shared  among  all  the  other  solvent  co-debtors  and  him  who 
has  made  the  payment.'^ 

It  is  likewise  true  that  article  3,058,  R.  C.  C.  declares,  that  "when- 
several  persons  have  been  sureties  for  the  same  debtor  and  for  the  same 
debt,  the  surety  who  has  satisfied  the  debt,  has  his  remedy  against  the 
other  sureties  in  proportion  to  the  share  of  each ;  but  this  remedy  takes 
place  only  when  such  person  has  paid  in  consequence  of  a  law  suit,  in- 
stituted against  him." 

The  defendant  argues  that,  as  the  previous  article  authorizes  the 
share  of  the  loss  occasioned  by  the  insolvency  of  co-obligors,  bound 
in  solido,  and  as  the  last  article  which  refei-s  to  joint  obligors,  in  noway 
alludes  to  such  insolvency  and  loss,  the  provisions  of  the  former  can- 
not, without  violence,  be  extended  to  the  latter.  He  concludes  that 
the  insolvency  of  the  other  co-sureties  cannot  be  made  to  be  borne  by 
him,  and  that  he  can,  at  worst,  be  lield  responsible  only  for  Iiis  aliquot 
part  of  the  whole,  regard  being  had  to  the  number  of  sureties.  This  is 
an  error. 

Articles  2,104  and  3,058  correspeud  to  articles  1,214  and  2,033  of  the 
Napoleon  Code. 

The  rights  of  a  surety  against  his  co-sureties  for  indemnity  are  the 
same  in  France  in  such  instances  under  both  articles.  There  is  no- 
reason  why  they  sliould  not  be  regulated  and  enforced  in  a  like  man- 
ner in  Louisiana,  under  a  similar  legislation. 

In  the  case  of  the  Teutonia  Bank  vs.  Wagner,  et  al.,  in  which  the 
plaintiff  herein  was  a  defendant,  38  Ann.  7;W,  we  held  and  reiterated  the- 
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ralitig  in  35  Aun.  468,  that  the  sureties  on  the  bond  sued  on,  thongK* 
bound  in  solido  with  the  principal,  are  several  obligors  intereese,  though 
the  solidaiity  between  themselves  be  not  expressed.  They  bound 
themselves  by  different  contracts,  though  the  same  bo  evidenced  by  one 
act  only  (the  bond). 

In  the  last  case,  the  exception  of  no  cause  action,  sustained  by  tho 
lower  court,  was  overruled  by  this  court,  the  action  being  for  one-thirds 

On  this  subject,  Troplong,in  his  work  on  suretyship,  says:  (No.  440.) 

''Lorsqiie  Tun  des  cofidejusseurs,  contre  le<iuel  le  fidejusseur  pay  ant 
a  son  recours,  est  devenu  insolvable,  Tart.  1214.,  avec  lequel  Fart. 
2088  doit  6tre  combing,  veut  que  la  perte  se  repartisse  par  la  contribu- 
tion entre  les  solvables  et  celui  qui  a  fait  le  paiement." 

Also  Duranton  1. 18,  No.  869,  aiid  M.  Ponsot,  No.  290— Del.  vol.  v.  2,. 
856-7;  V.  3,  874,  881. 

The  district  court  decided  correctly. 

Judgment  affirmed. 


No.  9529. 
Charles  B.  Miller  vs.  R.  H.  Shotwell  et  als.  -^-  j^jji 

52  \9SM 
The  Supreme  Court  will  not  QDdertalte  to  examine  a  cause  on  its  merite  if  the  transoript  of      '\cA 

appeal  is  too  imperfect  and  incomplete  to  inform  the  ooart  of  the  matters  and  evidence      .^     2271 

which  were  contested  below. 
Bat,  if  the  shortoominxs  or  imperfections  of  the  transcript  are  not  imputable  to  the  fault  of 

the  appellant,  and  if  the  ends  of  Jnstice  require  a  review  of  the  judgment  appealed  from, 

the  appeal  cannot  be  dismissed ;  bnt  the  case  will  be  remanded  to  be  tried  dt  novo. 
This  relief  will  be'  granted  in  a  case  in  which  the  papers  were  destroyed  by  fire  together 

with  the  Court  House  after  the  appellant  had  perfected  his  appeal. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Vermilion. 
DeBaillon,  J. 


Henry  St.  Paul  and  Jos,  A.  Breaux  for  Plaintiff  and  Appellant. 
CBiffan  &  White  for  Defendants  and  Appellees. 


Tne  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  This  suit  involves  the  title  to  a  tract  of  land  in  th& 
parish  of  Vermilion. 

It  appears  that  after  trial  and  judgment,  and  after  the  plaintiff  had 
obtained  and  perfected  his  appeal,  the  papers  which  made  up  the  record 
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in  the  case  were  destroyed  by  fire  together  with  the  courthoase  of 
that  parish. 

Hence  the  transcript  of  appeal,  which  had  been  made  up  and  brought 
by  consent  between  the  parties,  is  very  imperfect  and  incomplete.  In 
fact,  it  is  not  in  a  condition  to  enable  ns  to  intelligently  and  fairly  pass 
upon  the  issues  involved  in  the  controversy. 

Among  other  elements  missing,  or  not  legally  contained  in  the  tran- 
script, is  the  testimony  of  a  very  important  witness,  whose  evidence  as 
an  expert  is  of  vital  importance  in  the  cause. 

After  the  destruction  of  the  record,  the  witness  wrot«  down  his  testi- 
mony at  the  joint  request  of  both  parties,  and  his  statement  is  in  the 
transcript,  but  it  was  not  accepted  by  appellee^s  counsel,  who  contend 
that  the  testimony,  as  thus  reproduced,  does  not  agree  with  their  recol- 
lection of  the  testimony  as  given  At  the  trial.  It  was  then  agreed  be- 
tween counsel  of  both  parties  that  the  matter  should  be  left  to  the  trial 
Judge,  who  was  thus  fully  empowered  to  make  a  statement  of  the  testi- 
mony as  he  remembered  it. 

But,  in  answer  thereto,  the  judge  stated  in  writing  that  he  was  un- 
able to  settle  the  question,  as  he  could  not  remember  the  testimony 
with  sufficient  accuracy,  so  as  to  give  even  the  substance  of  it. 

Under  this  condition  of  things  we  are  not  furnished  with  a  tran- 
script sufficient  to  authorize  us  to  examine  the  case  on  its  merits. 
Uflder  ordinary  circumstances  this  conclusion  would  suggest  a  dis- 
missal of  the  appeal,  but  this  would  be  unjustly  depriving  the  appel- 
lant of  his  appeal,  when  it  appears  clearly  that  he  is  not  responsible 
for  the  destruction  of  the  papers  of  the  iile.  And,  in  addition,  appellees 
do  not  complain  of  the  condition  of  the  transcript,  and  they  formally 
consent  to  a  trial  of  the  appeal  in  its  present  shape. 

But  as  consent  cannot  of  itself  give  jurisdiction,  neither  can  it  im- 
pose on  this  court  a  task  which  it  is  powerless  to  peiform,  considering 
that  the  ends  of  justice  require  a  trial  of  the  appeal,  and  following 
wise  and  well  established  precedents,  we  conclude  that  the  case  must 
be  remanded  and  tried  de  novo.  Porter  vs.  Dugat,  9  Mart.  121. 
McDaniel  vs.  Ingall,  7  La.  245.  Doliole  vs.  Agenia,  3  La.  360.  Presi- 
dent, etc.  vs.  Douglass,  3  Rob.  169. 

It  is,  therefore,  ordered  that  the  judgment  of  the  district  court,  be 
reversed,  and  that  this  case  be  remanded  to  the  lower  court  for  a  new 
trial  according  to  law,  all  costs  to  abide  the  final  determination  of  the 
cause. 
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No.  9565. 

The  State  op  Louisiana  vs.  Willie  Clark  and  Willie  Botd. 

In  order  that  a  party  may  oontradiot  hi*  own  witneas,  a  proper  foandatlon  moat  be  laid 
therefor,  by  proper  inqairy  aa  to  time,  place  and  person  involved  in  the  sappoeed  con- 
tradlotion,  patting  him  fully  on  gaard.  The  sabject-matter  of  the  testimony  to  be  con- 
tradicted muat  also  be  material  and  relevant  to  the  issue,  and  the  contradiction  mast  be 
not  merely  for  the  purpose  of  discredttinK  his  testimony  generally,  by  showing  that  in 
immaterial  matters,  his  statements  were  untrue. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Baker,  J. 


M.  J.  Cunningham,  Attorney  General,  and  Lionel  Adame,  District 
Attorney,  for  the  State,  Appellee. 

W.  B.  Whitalcer  for  Defendant  and  Appellant 


The  opinion  of  the  Court  ^as  delivered  by 

Fenner,  J.  The  bill  of  exceptions  which  presents  the  only  ground 
of  error,  arraigns  a  ruling  of  the  judge  refusing  to  permit  a  witness  to 
be  examined  by  the  defense  for  tlie  avowed  purpose  of  contradicting 
the  testimony  of  another  witness  who  had  also  been  called  by  the 
defense. 

The  judge,  in  signing  the  bill,  states  the  reasons  of  his  ruling  as 
follows:  Ist,  that  no  foundation  had  been  laid  for  the  contradiction  of 
the  witness }  2d,  tliat  the  testimony  was  irrelevant  under  the  facts ; 
3d,  that  nothing  coming  from  the  witness  justified  counsel  in  assuming 
him  to  be  an  unwilling  witness,  and  he  could  not  contradict  his  own 
witness. 

These  reasons,  on  their  face,  are  sound  and  sustained  by  authority. 
Wharton  Cr.  Ev.  *$  482,  483,  484;  1  Greenleaf  on  Ev.  ^  449,  462, 

We  are  bound  to  assume  that  tliey  are  applicable  to  the  circum- 
stances of  the  case. 

The  learned  counsel  of  accused  has  no  doubt  seen  the  impossibility 
•of  sustaining  the  charge  of  error,  and  has  made  no  appearance  by  oral 
•or  written  argument. 

Judgment  affirmed. 
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in  the  case  were  destroyed  by  fire  together  with  the  coarthouse  of 
that  parish. 

Hence  the  transcript  of  appeal,  which  had  been  made  up  and  brought 
by  consent  between  the  parties^  is  very  imperfect  and  incomplete.  In 
fact,  it  is  not  in  a  condition  to  enable  us  to  intelligently  and  fairly  pass 
upon  the  issues  involved  in  the  controversy. 

Among  other  elements  missing,  or  not  legally  contained  in  the  tran- 
script, is  the  testimony  of  a  very  important  witness,  whose  evidence  as 
an  expert  is  of  vital  importance  in  the  cause. 

After  the  destruction  of  the  record,  the  witness  wrote  down  his  testi- 
mony at  the  joint  request  of  both  parties,  and  his  statement  is  in  the 
transcript,  but  it  was  not  accepted  by  appellee's  counsel,  who  contend 
that  the  testimony,  as  thus  reproduced,  does  not  agree  with  their  recol- 
lection of  the  testimony  as  given  At  the  trial.  It  wiis  then  agreed  be- 
tween counsel  of  both  parties  that  the  matter  should  be  left  to  the  trial 
Judge,  who  was  thus  fully  empowered  to  make  a  statement  of  the  testi- 
mony as  he  remembered  it. 

But,  in  answer  thereto,  the  judge  stated  in  writing  that  he  was  un- 
able to  settle  the  question,  as  he  could  not  remember  the  testimony 
with  sufficient  accuracy,  so  as  to  give  even  the  substance  of  it. 

Under  this  condition  of  things  we  are  not  furnished  with  a  tran- 
script sufficient  to  authorize  us  to  examine  the  case  on  its  merits. 
Uilder  ordinary  circumstances  this  conclusion  would  suggest  a  dis- 
missal of  the  appeal,  but  this  would  be  unjustly  depriving  the  appel- 
lant of  his  appeal,  when  it  appears  clearly  that  he  is  not  responsible 
for  the  destruction  of  the  papers  of  the  file.  And,  in  addition,  appellees 
do  not  complain  of  the  condition  of  the  transcript,  and  they  formally 
consent  to  a  trial  of  the  appeal  in  its  present  shape. 

But  as  consent  cannot  of  itself  give  jurisdiction,  neither  can  it  im- 
pose on  this  court  a  task  which  it  is  powerless  to  pei*form,  considering 
that  the  ends  of  justice  require  a  trial  of  the  appeal,  and  following 
wise  and  well  established  precedents,  we  conclude  that  the  case  must 
be  remanded  and  tried  de  novo.  Porter  vs.  Dugat,  9  Mart.  121. 
McDaniel  vs.  Ingall,  7  La.  245.  Doliole  vs.  Agenia,  3  La.  360.  Presi- 
dent, etc.  vs.  Douglass,  3  fiob.  169. 

It  is,  therefore,  ordered  that  the  judgment  of  the  district  court,  be 
reversed,  and  that  this  case  be  remanded  to  the  lower  court  for  a  new 
trial  according  to  law,  all  costs  to  abide  the  final  determination  of  the 
cause. 
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No.  9565. 

The  State  op  Louisiana  vs.  Willie  Clark  and  Willie  Botd. 

In  order  that  a  party  may  oontiadiot  his  own  witneas,  a  proper  foundation  mast  be  laid 
therefor,  by  proper  inqniry  as  to  time,  place  and  person  involved  in  the  eappoeed  oon- 
tradlctlon,  patting  him  fnlly  on  guard.  The  sabjeot-matter  of  the  testimony  to  be  oon- 
tradioted  most  also  be  material  and  relevant  to  the  isnae,  and  the  oontradiotlon  mnst  be 
not  merely  for  the  purpose  of  discrediting  his  testimony  generally,  by  showing  that  In 
immaterial  matters,  his  statements  were  nntrne. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Baker,  J. 


M,  J,  Cunningham,  Attorney  General,  and  Lionel  Adame,  District 
Attorney,  for  the  State,  Appellee. 

W.  B.  Whitaher  for  Defendant  and  Appellant. 
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The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  bill  of  exceptions  which  presents  tlie  only  ground 
of  error,  arraigns  a  ruling  of  the  judge  refusing  to  permit  a  witness  to 
be  examined  by  the  defense  for  the  avowed  purpose  of  coutradictiug 
the  testimony  of  another  witness  who  had  also  been  called  by  the 
'defense. 

The  judge,  in  signing  the  bill,  states  the  reasons  of  his  ruling  as 
follows :  Ist,  that  no  foundation  had  been  laid  for  the  contradiction  of 
the  witness;  2d,  that  the  testimony  was  irrelevant  under  the  facts  ,- 
3d,  tliat  nothing  coming  from  the  witness  justified  counsel  in  assuming 
hiin  to  be  an  unwilling  witness,  and  he  could  not  contradict  his  own 
witness. 

These  reasons,  on  their  face,  are  sound  and  sustained  by  authority. 
Wharton  Cr.  Ev.  M  482,  483,  484;  1  Greenleaf  on  Ev.  H  449,  462. 

We  are  bound  to  assume  that  they  are  applicable  to  the  circum- 
stances of  the  case. 

The  learned  counsel  of  accused  has  no  doubt  seen  the  impossibility 
•of  sastaiuiug  the  charge  of  error,  and  has  made  no  appearance  by  oral 
■or  written  argument. 

Judgment  affirmed. 
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No.  962fi, 

Raphael  Beltran  vs.  Charles  Gauthreaux  et  als. 

In  partition  suita  between  co-owners,  who  are  "of  a^^e  and  preaent^'*  but  who  "cannot  agree  on- 
the  partition  and  mode  of  making  It."  the  mlea  established  by  the  Code  relative  to  the 
partition  of  snccesaions,  are  applicable,  under  the  express  terms  of  C.  G.  1290. 

Whether  the  judicial  partition  is  made  in  kind  or  by  sale,  it  is  now  settled  that  the  mort- 
gages and  privileges  created  by  one  co-owner  on  his  own  undivided  share,  are  trans- 
ferred from  the  entire  property  to  the  share  allotted  to  him,  or,  in  case  of  sale,  to  his- 
share  of  the  proceeds. 

After  such  a  sale,  when  a  rule  is  taken  upon  the  mortgage  creditor  to  show  cause  why  his 
mortgage  should  not  be  cancelled  and  eiased  as  adecting  the  property,  the  creditor  can- 
not, in  answer  thereto,  attack  the  validity  of  the  judgment  of  partition,  unless  at  least 
for  absolute  nullities. 

The  co-owners  in  partition  suits  have  the  perfect  right  to  agree  to  submit  thn  questions  to 
the  court,  on  issue  properly'  joined,  and  the  judgment  of  the  court  rendered,  on  sncb 
issue,  according  to  law  and  evidence  and  not  according  to  any  consent,  is  not  a  consent 
judgment. 

Parties  have  the  right  to  waive  delays  with  reference  to  submission  of  their  causes  and  the 
signature  of  judgments  therein,  without  impairing  the  validity  of  the  proceedings. 
After  judgment  in  partition  and  proceedings  commenced  in  execution  thereof  by  adver* 
tisement  of  the  sale,  a  seizure  under  executory  process  by  the  mortgage  creditor  forma 
no  obatacle  to  the  sale,  which  proceeds,  subject  to  the  rights  of  the  creditor,  which,  as 
shown,  pass  to  his  debtor's  share  of  the  proceeds. 

There  is  nothing  reprehensible  in  an  agreement  by  which  a  party  contemplating  purchase 
at  a  judicial  aale  for  caah,  agrees  with  a  third  person  that,  if  he  acquires,  he  will  sell  to 
the  latt«r  on  terms  of  credit — in  absence  at  least  of  any  evidence  that  the  third  person 
intended  to  bid  at  the  sale  or  that  the  agreement  was  made  with  the  purpose  of  prevent- 
ing competition. 

Where  a  man's  wife  has  an  interest  in  a  suit,  and  where  the  husband  has  no  separate  inter- 
est therein,  the  latter  cannot  testify. 

The  share  of  the  co-owner  under  a  partition  sale  is  only  ascertained  after  deduction  of  his- 
share  of  the  costs  of  the  proceeding,  and  the  mortgage  creditor  must  submit  to  such 
deduction. 

APPEAL  from  the  Twenty -second  District  Court ;    Parish  of  St.. 
James.    Buffel,  J. 

James  Legendre  and  St  M.  B4rauU  for  Plaintiff  and  Appellee. 
BobU  G.  Pugue  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  plantation  involved  in  this  controversy  was  owned' 
in  indivision  by  plaintiff,  Beltran,  owner  of  one-half,  and  by  four 
Gauthreauxs,  all  present  and  ni^ors,  as  joint  owners  of  the  other  half-^ 
The  undivided  half  belonging  to  the  Gauthreauxs  was  encumbered  by 
a  speciar mortgage  and  vendor's  prii-ilege  for  $8,500  held  by  Charles- 
U.  Gaudet. 
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On  the  27th  of  March,  1885,  Beltran  sned  the  Gauthr(?aiix8  for  a  par- 
titioi),  alleging  the  impossibiliry  of  a  partition  in  kind,  and  praying  for 
a  sale.  The  Gauthreauxs  joined  issue  denying  the  necessity  of  tlie  sale, 
Bnbmitting  the  question  to  the  court,  and  praying  for  such  judgment 
as  the  law  and  the  nature  of  the  case  may  require.  Experts  were  ap- 
pointed and  reported,  in  substance,  that  the  property  could  not  be 
divided  in  kind.  Judgment  was  rendered  on  March  31,  1885,  homolo- 
gating the  report  of  experts  and  ordering  the  sale  to  effect  partition. 
The  defendants  thereupon  filed  a  written  acquiescence  in  the  judgment 
and  consent  to  its  immediate  execution,  whereupon  the  judgment  was 
immediately  signed. 

On  the  same  day  Gaudet  sued  out  executory  process  on  his  mortgage,, 
under  which  the  sheriff  seized  the  property  on  April  7th,  following. 
In  the  meantime,  in  execution  of  the  judgment  for  partition,  on  A[)ril 
Isty  the  plantation  had  been  advertised  for  sale  on  May  2d,  following, 
and  An  that  day  the  sheriff  adjudicated  it  to  Beltran  at  the  price  of 
$11,000  cash.  On  the  4th  of  May,  all  the  parties  to  the  partition  suit 
joined  in  a  rule  upon  Gaudet,  to  show  cause  why  the  inscription  of  his 
mortgage  and  privilege  as  affect  the  property,  should  not  be  cancelled, 
and  erased,  and  why  he  should  not  be  referred,  for  their  satisfaction,, 
to  one-half  the  proceeds  of  the  sale  after  deducting  the  costs  and 
charges  of  the  partition  proceedings. 

Gaudet  opposed  the  relief  sought,  on  the  grounds  : 

1st.  That  the  sale,  even  if  a  valid  judicial  sale,  did  not  shift  his 
rights  from  the  property  to  the  proceeds,  but  that  the  purchaser  was 
bound  to  take  the  property  subject  to  his  mortgage  and  privilege. 

2d.  That  the  partition  proceedings  were  consent  proceedings,  the 
sale  a  consent  sale,  and,  on  that  ground,  could  not  affect  his  mortgage 
and  privilege. 

;Jd.  That,  at  the  date- of  the  sale,  the  property  was  under  seizure  on 
his  executory  process,  which  prevented  any  valid  adjudication,  because 
the  property  could  not  be  delivered. 

4th.  That  Beltran,  the  adjudicatee,  was  only  a  person  interposed, 
the  real  purchaser  being  one  Auguste  Gauthreaux,  who,  owing  to  a 
previous  agreement  with  Beltran,  had  been  deterred  from  bidding  at 
the  sale,  as  he  would  otherwise  have  done. 

5th.  That  he  was  not  bound  to  bear  any  part  of  the  cost  of  the  par- 
tition proceedings,  to  which  he  was  a  stranger. 

From  a  judgment  making  the  rule  absolute,  Gaudet  prosecutes  the 
present  appeal. 
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We  shall  consider  the  grouuds  of  his  opposition  in  the  order  above 

indicated. 

I. 

On  the  qaestion  of  the  effect  of  judicial  partitions  by  sale,  on  mort- 
j^ages  npon  the  share  of  one  co-owner,  the  following  principles  are 
iipposite.  Art.  1289  C.  C.  declares :  ''No  one  can  be  compelled  to  hold 
property  with  another,  unless  the  contrary  has  been  agreed  on,  any  one 
has  a  light  to  demand  the  division  of  a  thing  held  in  common,  by  the 
action  of  partition.'' 

The  absolute  right  of  Beltran  to  require  the  partition  cannot,  there- 
fore, be  questioned,  and  could  not  be,  in  the  slightest  degree,  affected 
by  any  mortgage  which  his  co-owners  might  have  placed  upon  their 
interest. 

Judicial  partitions  are  ordinarily  made  in  kind ;  but  Art.  1339  pro- 
vided that,  **When  the  property  is  indivisible  by  its  nature,  or  when  it 
oannot  be  conveniently  divided,  the  judge  shall  order,  at  the  instance 
of  any  one  of  the  heirs,  on  proof  of  either  of  these  facts,  that  it  be  sold 
at  public  anction,  etc." 

The  previous  article  1338  had  provided  that,  "In  all  judicial  parti- 
tions where  the  property  is  divided  in  kind,  the  mortgages,  liens  and 
privileges  existing  against  one  of  the  co-proprietors,  shall,  by  the  mere 
fact  of  the  partition,  attach  to  the  shares  allotted  to  him  by  the  parti- 
tion, and  cease  to  attach  to  the  shares  allotted  to  his  co -proprietors." 

It  was  not  deemed  necessary  to  provide  that,  in  case  of  partition  by 
sale,  such  mortgages  should  attach  to  the  share  of  the  proceeds  coming 
to  the  co-proprietor  liable  for  the  same,  because  it  seemed  to  be  too 
clear  a  corrollary  of  the  foregoing  principle.  For  why  should  a  differ- 
ence be  madef  At  all  events  this  hiatus  in  the  code  has  been  Ailed  up 
by  a  long  and  consistent  course  of  jurisprudence,  holding  that,  at  least 
in  succession  partitions  by  sale,  the  property  passes  free  from  mort- 
gages affecting  the  shares  of  co-proprietors,  and  that  such  mortgages 
are  transferred  to  the  shares  of  the  latter  in  the  proceeds.  Succession 
of  Pigneguy,  12  Rob.  450.  Gilmore  vs.  Menard,  9  Ann.  212.  Finley  vs. 
Babin,  12  Ann.  236.  Fabre  vs.  Hepp,  7  Ann.  9.  Campbell  vs.  Wool- 
folt,  37  Ann.  320;  27  Ann.  125;  21  Ann.  253. 

This  is  conceded,  but  it  is  claimed  that  the  same  rule  does  not 
apply  to  partitions  between  ordinary  co-owners.  But  why  Y  If  the  rule 
of  Art.  1338  relative  to  partitions  in  kind  applies,  as  has  never  been 
•disputed,  why  should  not  its  corrollary  just  enunciated  apply  alsot 

Besides,  Art.  1,290  prescribes  that,  "All  the  rules  established  in  the 
present  chapter  (of  the  partition  of  successions),  with  the  exception  of 
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that  which  relates  to  the  coUatioDSy  are  applicable  to  partitioos  be- 
tween co-proprietors  of  the  same  thing,  when  among  the  co- proprietors 
any  are  absent,  minors  or  interdicted,  or  when  the  co-proprietors  of 
age  and  present  cannot  agree  on  the  partition  and  the  mode  of  making 
it^^'  within  which  last  category,  upon  the  face  of  the  proceedings,  the 
present  case  falls.  It  should  seem,  therefore,  very  clear  that  the  same 
rule  should  apply  to  both  cases. 

In  Life  Association  vs.  Hall,  33  Ann.  53,  we  said :  "Wliether,  in  case 
of  a  sale  to  operate  a  partition  among  co-heirs  or  any  class  of  co- 
owners,  the  mortgage  creditors  could  be  driven,  against  tlieir  will,  to^ 
accept  the  proceeds,  in  order  to  clear  the  property  and  pnss  it  unen- 
cumbered to  the  adjudicator,  is  a  question  thnt  lias  not,  that  we  know, 
been  hB  yet  clearly  adjusted ;  but  it  does  not  now  appear  to  na  wliy  it 
should  not  be  so,  if  the  sale  was  truly  a  judicial  one,  made  after  com- 
pliance with  all  legal  requisites  -,  for  it  is  manifest  that  the  creditors^ 
having  the  ability  to  protect  themselves  by  bidding  on  the  property  to 
its  value,  etc.,  could  be  required  to  confiue  their  mortgage  to  the  pro- 
ceeds of  sale.'' 

It  must  be  admitted  that  the  opinion  referred  to  contained  other  ex- 
pressions seemingly  in  conflict  with  the  foregoing;  but  in  the  later 
case  of  Bayhi  vs.  Bayhi,  35  Ann.  531,  tlie  foregoing  quotation  was  re- 
ferred to  with  approval,  and  it  was  then  distinctly  decided  that  in  a 
partition  suit  between  co-heirs,  by  judicial  sale,  the  mortgages  affect- 
ing the  share  of  one  of  them,  can,  on  rule  against  the  mortgages,  be 
relegated  to  the  proceeds,  and  their  inscriptions  cancelled  against  the 
property.  That  case  is  conclusive  on  the  point,  because,  although  tho 
parties  were  co-heirs,  they  were  co-heirs  in  possession,  and,  therefore, 
simple  co-proprietors,  and  the  proceeding  had  no  i)robate  character. 
The  same  fact  also  existed  in  the  case  of  Finley  vs.  Babin,  12  Ann. 
236,  which  is  a  further  authority  directly  in  point. 

We  consider  the  conclusion  thus  reached,  in  thorough  harmony  with 
the  textual  provisions  of  our  law,  with  jurisprudence,  viith  public  in- 
terest and  with  reason  and  justice. 

We  find  no  hostile  authority.  The  cases  relied  on  from  26  Ann.  690* 
and  31st  Ann.  798,  when  analysed,  are  clearly  inapplicable;  and  the 
dictum  in  Freret  vs.  Freret  31  Ann.  5()6  that  "  partition  suits  between 
co-proprietors,  when  they  are  present,  or  majors,  or  not  interdicts,  are 
not  governed  by  the  rules  established  in  that  section  for  the  partition 
of  successions,"  is  obiter  and  evidently  uttered  with  exclusive  reference 
to  the  question  of  jurisdiction  and  is  in  conflict  with  the  plain  terms  of 
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Art.  1290,  which  expressly  extended  thoAe  ndes  to  partition  suits  be- 
tween co-proprietors  of  age  and  present,  wlien  they  "cannot  agree  on 
the  partition  or  on  the  manner  of  making  it."  We  have  thus  taken 
occasion,  very  carefully,  to  again  examine  and  settle  this  vexed  ques- 
tion. 

A  contrary  conclusion  would  have,  in  effect,  paralyzed  the  right  of 
the  co-owner  to  terminate  the  indivision  of  property,  guaranteed  by 
Art.  1289  C.  C,  at  least  in  every  case  where  sale  was  essential  and 
where  the  share  of  the  other  co-owner  wtis  burdened  by  mortgages  ex- 
ceeding its  value.  Nor  can  we  see  any  harm  accruing  to  the  mortgage- 
creditor,  from  the  partition  by  sale,  since  it  gives  him  the  advantage 
of  having  the  entire  property  sold,  wliich  is  much  more  likely  to  bring 
full  value,  than  a  sale  of  an  undivided  interest. 

11. 

The  charge  that  the  partition  proceedings  were  collusive  and,  in 
their  nature,  mere  consent  proceedings,  has  no  merit,  and  is  fully  dis- 
posed of  by  the  Bayhis  case,  which  held,  first  that,  iu  answer  to  a  rule 
precisely  like  the  one  before  us,  the  validity  of  the  judgment  of  par- 
tition could  not  be  assaUed^  second,  that  the  parties,  plaintiff  and  de- 
fendant, in  a  partition  suit,  had  a  perfect  right  to  submit  the  issues  to 
the  determination  of  the  court,  and  that,  whatever  might  liave  been 
the  common  desire  of  the  parties,  yet,  if  the  issue  was  properly  formed 
and  determined  by  the  court,  not  according  to  consent  of  parties,  but 
according  to  law  and  evidence,  the  judgment  so  rendered  is  not  a  con- 
sent judgment.  Such  was  the  ca«e  here ;  and  it  matters  not  wliat  the 
relations  of  the  attorney  of  defendants  were  to  the  other  parties ;  if  he 
had  the  authority  of  defendants  to  place  tlie  case  at  issue  and  if  the 
judge  decided  it  on  the  law  and  evidence,  that  is  all  tliat  is  required. 
What  concern  has  the  appellant  with  the  waiver  of  delays  made  in  the 
case,  or  with  the  rapidity  witli  wliich  the  proceedings  were  conducted  ? 
The  sale  was  made  in  full  conformity  to  all  the  reciuirenients  of  law, 
and  that  is  the  only  matter  with  which  he  had  any  concern. 

III. 

The  seizure  under  appellant's  executory  process,  made  after  the 
court  had  rendered  its  decree  ordering  the  property  to  be  sold,  surely 
could  not  interfere  with  the  execution  of  that  judgment,  which  was 
already  in  i)rogi'ess  under  pending  advertisements.  This  would  be  a 
new  mode  of  enjoining  the  execution  of  judgments. 

0^^^ler8hip  and  not  possession  is  the  basis  of  partition.  0.  C.  1324. 
The  sale  takes  place  subject  to  the  rights  of  the  seizing  creditor,  amd 
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those  lights  we  have  just  defined.    See  Citizens'  Bank  vs.  Ferry,  32 
Ann.  310. 

IV. 

We  cannot  see  what  concern  the  appellant  has  with  the  question  of 
whether  Beltran  was  the  real  purchaser  or  only  a  person  interposed, 
since  it  is  not  pretended  that  he  represents  any  of  appellant's  debtors. 
He  would  have  no  greater  rights,  under  our  law,  against  the  udjudica- 
tee,  for  whom  he  claims  Beltran  was  interposed,  than  against  Beltran 
himself. 

So  far  as  the  evidence  in  the  record  is  concerned,  there  is  none  es- 
tablishing any  combination  between  Beltran  and  Gauthreaux  operating 
to  prevent  bidding  at  the  sale.  It  does  not  appear  that  Gauthreaux 
ever  intended,  or  was  able,  to  bid  at. the  sale,  which  was  for  cash.  It 
is  merely  proved  that  Beltran  had  agreed  with  Gauthreaux  (who  had  no 
connectiou  with  the  parties  to  the  partition  suit)  that,  if  he  bought  and 
his  title  proved  good,  he  would  sell  to  Gauthreaux  at  an  agreed  price 
and  on  terms  of  credit.    There  is  nothing  illegal  in  tliis. 

The  evidence  of  Poirier,  the  husband  of  one  of  the  defendants  in 
the  partition  suit,  was  properly  excluded.  His  wife  was  a  party  to  and 
interested  in  the  issue,  and  Poirier  had  no  separate  interest  tlierein. 
Therefore,  under  article  2281,  he  was  clearly  an  incomi)etent  witness. 

V. 

Finally,  we  see  not  how  the  share  of  appellant's  debtors,  which 
parses  to  the  satisfaction  of  his  mortgage,  can  be  ascertained  without 
first  deducting  their  share  of  the  cost<*  of  the  partition  suit  and  sale. 
The  judgment  so  decrees,  and  these  eost«  were  necessary  to  realize  the 
proceeds,  which  go  to  the  satisfaction  of  his  debt.  Surely  Beltran 
cannot  l>e  luade  to  pay  them  either  as  party  or  as  purchaner. 

We  find  no  error  in  the  judgment. 

Judgment  affirmed. 


No.  9528. 
D.  A.  Hanson,  tutou,    vm?.  Mansfield   Railway  and  Transi'okta- 

TiON  Company. 

Railroad  oompaDies  are  held  to  the  greutest  care  and  diligence  both  iu  regard  to  the  ma- 
chinery and  eqnipments  of  the  road  and  the  conduct  and  acts  of  their  officers,  agents 
and  employees. 

One  who  goes  on  a  jfreight  train  by  peruiaslon  of  the  conductor,  oi  the  engineer  acting  as 
conductor,  and  pays  the  usnal  fare,  is  entitled  to  the  privileges  and  protection  of  a  pass- 
enger, even  though  the  officer  has  been  forbidden  to  receive  passengers  on  snoli  trains ; 
provided,  such  order  was  not  known  to  the  passenger. 
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The  going  on  a  ftdght  train  and  even  taking  a  seat  in  the  cab  of  the  loeomotiyo  by  the  di^ 
reoUon  of  the  engineer  In  sole  charge,  is  not  oontribatory  negligence  per  ««  on  the  part 
of  the  passenger,  who  has  paid  his  fare,  especially  where  persons  are  habitoally  or  occa- 
sionally receired  on  such  trains  and  placed  in  the  same  or  like  places  thereon. 

Where  the  condaot  of  a  passenger  has  contribnted  to  the  casualty,  bnt  snch  condnct  haa^ 
not  been,  in  a  legal  eenee,  imprndrait  or  negligent,  he  may  recover  if  the  defendant  were- 
in  fanlt 

APPEAL  from  the  Tenth  District  Court,  Parish  of  DeSoto. 
Taylor,  J. 

J.  2L  Cunningham  and  J,  8.  Young  for  Plaintiff  and  Appellant. 
C.  W.  Pegu€8  and  J.  G.  Pugh  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  case  was  argued  and  submitted  at  the  recent  term 
of  this  court  at  Shreveport,  and  it  was  agreed  that  it  should  be  decided 
at  this  place. 

The  plaintiff,  as  the  tutor  of  his  minor  son,  Charles  Hanson,  sues  the 
defendant  company  for  damages  on  account  of  personal  injuries  caused 
the  latter  by  the  explosion  of  the  boiler  of  a  locomotive,  used  on  the 
company's  road,  and  charged  to  have  resulted  from  serious  defects  in 
the  boiler,  and  the  gross  negligence  of  the  engineer  in  charge  of  it. 

The  answer  is,  substantially,  a  general  denial,  coupled  with  an  alle- 
gation of  contributory  negligence  on  the  part  of  plaintiff's  ward  which, 
it  was  averred,  relieved  the  company  of  any  liability  for  the  alleged 
injury. 

There  was  judgment  for  the  defendant  and  the  plaintiff  has  appealed. 

The  facts  are  substantially  these : 

The  defendant's  railway,  known  as  the  Mansfield  Transportation 
Road,  extends  fi^om  the  town  of  Mansfield  to  its  junction  with  the 
Texas  and  Pacific  Railroad,  a  distance  of  nearly  two  miles. 

At  the  time  the  casualty  is  alleged  to  have  occurred,  the  company 
ran  two  passenger  trains  and  two  freight  trains  over  the  road  daily. 

On  the  18th  of  January,  1883,  Charles  Hanson,  a  youth  of  about 
seventeen  years  of  age,  went  to  the  depot  of  the  company  in  the  town 
of  Mansfield,  for  tbe  purpose  of  procuring  a  passage  for  himself  to  the 
aforesaid  junction.  There  was  a  freight  train  at  the  depot,  consisting 
of  two  cars  which  were  loaded  and  locked.  It  was  some  hours  before 
the  passenger  train  would  leave.  Not  wishing  to  wait,  he  spoke  to  the 
engineer  and  asked  if  he  could  go  down  with  him  to  the  junction.  Per- 
mission was  granted,  and  the  engineer  assigned  him,  together  with  a. 
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lady  passenger,  8<*at8  in  the  cab  of  the  locomotive.  This  cab  is  de- 
scribed as  a  space  tlir<*e  feet  by  four,  -where  wood  was  stored  for  the 
runniug  of  the  engine  and  for  the  accommodation  of  the  engineer  and 
fireman. 

There  was  an  order  of  the  company  against  taking  passengers  on 
the  freight  train,  but  no  notice  of  this  order  w  as  posted  at  the  depot  or 
elsewhere,  and  young  Hanson  was  not  shown  to  have  l>een  cognizant 
of  it.  On  taking  the  seat  assigned  him,  the  usual  fare  was  demanded 
and  paid  to  the  engineer.  There  was  no  conductor  on  the  train,  the 
engineer  being  in  sole  charge.  It  was  stated  on  the  trial  by  one  of  the 
directors,  quoting  his  language,  "when  there  is  no  conductor  on  a 
freight  train  the  engineer  controls  it  in  the  running  of  it." 

It  appears  that  occasionally  passengers  were  received  on  the  freight 
trains,  as  in  this  instance,  and  sometimes  paid  their  fare  and  sometimes 
did  not. 

After  Hanson  had  been  seated  in  the  cab  a  short  time,  having  had,  it 
seems,  some  experience  with  steam  engines,  he  noticed  or  discerned 
that  the  water  was  low  in  the  boiler,  he  called  the  engineer's  attention 
to  the  fact  and  told  him  that  there  was  someting  wrong,  and  rose  to 
get  off  the  train,  when  the  engineer  laid  his  hand  on  his  arm  and  told 
him  there  was  no  danger  and  that  he  knew  what  he  was  doing,  and  at 
that  instant,  as  we  construe  the  testimony,  the  explosion  took  place. 
By  it  the  engineer  and  the  lady  passenger  and  the  broakman  and  fire- 
man on  the  car  in  the  rear  were  killed,  and  Hanson  seriously  injured. 
He  was  senseless  for  several  hours,  had  several  gashes  on  his  head, 
was  badly  scalded  about  the  face  and  neck,  and  his  collar  bone  broken. 
He  suffered  great  pain  from  his  wounds,  w- as  confined  to  his  bed  for 
nearly  a  month,  and  could  neither  speak  nor  see  for  several  days.. 
Though  able  to  resume  his  work — being  a  telegraph  operator — his 
sight  remained  somewhat  impaired ;  there  is  a  deformity  in  one  of  his 
shoulders,  it  being  lowered  from  its  normal  position,  and  his  sleep  is 
disturl)ed  by  tit«  of  nervousness  and  fright — alleged  consequences  of 
the  shock  he  received. 

1.  The  first  question  to  be  considered  is  whether  the  explosion  was 
caused  by  negligence  on  the  part  of  the  company  or  any  of  its  officers 
or  agents. 

We  deem  it  unnecessary  to  enter  into  a  detail  of  the  evidence  on  this 
point.  W^e  have  attentively  examined  the  whole  of  it,  and  it  conclu- 
sively shows  that  the  direct  and  j^roximate  cause  of  the  casualty  were 
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the  serious  defects  in  the  boiler  and  the  want  of  skill  or  gross  careless- 
ness of  the  engineer. 

This  is  the  more  appreciable  in  this  case,  when  we  consider  that, 
under  the  well  settled  jurisprudence  of  the  country  railroad  companies 
are  held  to  the  greatest  care  and  diligence,  both  in  regard  to  the  ma- 
chinery and  equipments  of  the  road,  and  the  conduct  and  acts  of  their 
officers,  agents  and  employees.  10  Ann.  38 ;  14  Howard,  486,  Am.  and 
Eng.  R.  R.  cases,  vol.  6,  p.  592. 

It  is  indisputable  that  the  defendant  company,  in  this  instance,  fell 
far  short  of  these  essential  legal  requirements. 

2.  The  next  inquiry  is  whether  the  plaintift*'s  son  was  a  passenger 
und  entitled  to  the  privileges  and  protection  extended  to  passengers  on 
railroad  trains,  under  the  state  of  facts  above  set  forth. 

This  is  a  question  that  admits  of  much  discussion,  and  one  in  which 
the  authorities  are  not  entirely  harmonious.  We  have  diligently  ex- 
amined these  authorities  and  have  reached  tlie  conclusion  that  they 
greatly  prejwnderat^  in  support  of  the  proposition,  that  in  tliis  in- 
stance the  plaintiff's  son  stood  in  the  relation  of  a  pa.s.senger  to  the 
company. 

He  was  either  a  passenger  or  a  trespasser  on  the  train.  He  could 
not  reasonably  be  held  to  be  the  latter,  in  view  of  the  fact  that  he 
boarded  tlie  train  by  the  permission  of  the  engineer  then  acting  con- 
ductor and  having  sole  charge  of  the  train :  that  he  was  assigned  a 
seat  by  him  ;  that  he  paid  him  the  usual  fare — and,  moreover,  that  his 
case  was  not  an  isolated  one,  but  that  he,  the  engineer,  occasionally,  if 
not  habitually,  received  other  perspfts  on  tlie  freight  train  and  assigned 
them  at  times  the  place  to  which  Hanson"  nvas  directed  ;  and  that,  at 
that  very  time,  he  received  a  lady  on  board. tlie  train  who,  by  liis  di- 
rection, occupied  the  same  c^b  or' seat  with  Hanson. 

But  it  is  urged  that  theiV  was  an  order  c»f  the  company,  that  persons 
should  not  be  pennitted  to  ride  oh  the  freight  trains,  and  the  engineer 
was  forbidden  to  receive  them.  In  the  absence  of  the  proper  i\otice  of 
such  order,  by  being  posted  at  the  depot  or  otherwise,  brought  to  the 
attention  of  tlie  public,  it  remained  a  regulation  solely  between  the 
company  cand  it^s  employees,  and  could  have  no  effect  ujion  the  right ^)f 
I)assengerH,  or  the  responsibility  of  the  comimny.  .      .       ' 

Rorer,  who  is  justly  held  as  high  authority  on  this  subject,  in  his 
work  on  Railroads,  p.  1113,  thus  discourses  on  this  point: 

"Where  freight  trains,  or  some  ofthmn,  are  accustomed  to  carry  pass- 
engers for  pay,  and  a  passenger  enters  a  freight  train  to  be  carried  for 
pay,  though  he  may  have  no  ticket  and  though  the  course  of  such 
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traius  ns  to  caiTying  passengers  may,  as  between  the  employees  thereon' 
and  the  company,  be  such  that  passengers  are  not  allowed  thereon,  yet 
such  person  if  ignorant  thereof  is  entitled  to  be  regarded  as  a  passen- 
ger, and  if  injured  the  company  is  liable.'' 

The  author  cites  among  other  cases  in  support  of  this  doctrine  that 
of  Lucas  vs.  Milwaukee  Railroad,  33  Wis.  In  that  case  a  person  went 
to  the  depot  and  found  the  ticket  office  closed  and  a  freight  train  about 
starting.  He  went  aboard  this  train  by  consent  of  the  conductor,  who 
had  been  forbidden  to  take  passengers  on  such  trains,  and  it  was  held 
that  he  was  a  passenger ;  and  in  so  holding  and  in  discussing  this  ques- 
tion of  persons  boarding  freight  trains,  where  the  company  was  not  in 
the  habit  of  cari'j'ing  passengers  on  such  trains,  the  Court  used  this 
language :  ^  ^Especially  will  this  lye  so  if  they  are  directed  to  go  aboard 
by  the  conductor,  although  such  conductor  luis  in  fact  no  sucli  author- 
it  j'  from  the  company  for  tliat  purpose."         • 

A  leading  case  on  this  point  is  that  of  Dunn  vs.  Grand  Trunk 
Railway,  58  Me.  187,  from  which  we  quote  as  follows: 

"If  a  passenger  enters  tlie  caboose  car  of  a  freight  train  and  when 
the  train  starts,  without  being  reciuested  to  leave,  remains  th<'re  as 
passenger,  contrary  to  rules  of  the  company,  but  Avith  the  knowledge 
of  the  conductor,  who  receives  from  him  the  usual  fare  of  a  first  class 
passenger,  the  corporation  incurs  the  same  liability  for  liis  safety  as  if 
he  were  in  their  regular  passenger  car." 

And  again :  "Every  one  riding  in  a  railroad  car  is  prima  facie  pre- 
sumed to  1h*  there  lawfully  as  a  passenger  having  pai<l  his  fare,  and  the 
onu8  is  ujwn  the  earner  to  j)rove  affinnatively  tliat  he  was  a  trespasser 
•  «  «  «  That  the  regulations  of  the  defendant  are  binding  on  its 
servants.     Passengers  are  not  presumed  to  know  them." 

To  the  same  effect  are  3  Otto,  93  U.  S.  1291 ;  14  How.  486  j  1  Duer 
5785  20  Minn.  125,  126;  43  111.  364  j  Am.  and  Eug.  U.  U.  Crises,  vol.  1, 
p.  257. 

The  learned  judge  of  the  district  court  in  his  reasons  for  judgment 
cites  approvingly  the  case  of  Easton  vs.  Delaware  K.  Co.  as  opi)osed  to 
the  above  authorities. 

In  that  case  the  conductor  of  a  coal  train  invited  some  boys  to  ride 
upon  the  train  to  a  certain  point,  promising  them  employment.  Tliere 
was  a  printed  regulation  forbidding  persons  from  riding  on  tlie  train. 
It  did  not  appear  that  passengers  were  ever  allowed  to  ride  thereon, 
and  no  fare  in  that  instance  was  paid  or  demanded.  In  sucli  features 
it  differs  from  the  instant  case.  Thompson  in  his  work  on  Carriers,  p. 
344,  thus  comments  on  that  case : 
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"The  foregoing  deciHion  (Eaton  vs.  Del.  R.  Co.)  is  strictly  in  accord 
with  the  circiunscribed  views  of  the  court-s  of  the  State  of  New  York, 
in  regard  to  the  scope  of  a  servant's  authority  and  the  ininiunity  of  the 
master  from  liability  for  the  results  of  act**  for  tlie  doing  of  which  the 
servant  was  not  hired.  But  as  courts  in  general  are  not  disposed  to 
thus  limit  the  responsibility  of  the  master  for  the  acts  of  his  servant,  it 
will  not  be  suiimsing  to  find  that  a  contrary  opinion  is  entertained 
upon  this  question.  Thus  the  Suprenu^  Judicial  Court  of  Maine,  in 
Dunn  vs.  Grand  Tnink  R.  Co.  have  held/'  and  quotes  from  the  decision, 
and  adds,  "to  the  same  effect  is  the  decision  of  the  Supreme  Court  of 
Pennsylvania,  in  the  late  case  of  Creed  vs.  Penn.  R.  Co.  These  last 
two  cases  would  seein  to  express  the  better  Hew  of  this  question,  and  they 
have  the  support  of  authority  in  analogous  cases.'' 

Under  these  circumstances  we  cannot  accord  the  sanu^  weight  to  that 
decision  that  was  given  it' in  the  court  below. 

3.  This  being  as  to  the  question  of  contributory  negligence. 

This  is  charged  to  have  consisted  in  Hanson  boarding  the  freight 
train  and  taking  a  seat  in  the  cab  of  the  locomotive ;  and  again,  his 
failing  to  leave  the  train  on  discovering  the  condition  of  the  boiler  or 
the  low  state  of  the  water  therein. 

Much  that  we  have  said  upon  the  question  of  his  being  a  passenger 
will  apply  to  the  first  branch  of  this  inquiry,  as  to  whether  his  acts  in 
the  premises,  as  stated,  constituted  negligence  per  se. 

This  Court  in  the  case  of  Knight  vs.  Pontchai-train  R.  Co.,  28  Ann. 
462  has  laid  down  rules  of  contributory  negligence,  which  we  find  have 
been  quoted  and  approved  as  sound  by  Rorer  in  his  work  mentioned, 
page  1039. 

These  are  substantially : 

1.  "Where  the  conduct  of  plaintiff  has,  as  a  matter  of  fact,  contrib- 
uted to  the  accident,  but  such  conduct  has  not  been  in  a  legal  sense 
imprudent  or  negligent.  In  such  case  i)laintiff  may  recover  from  a  de- 
fendant in  fault. 

2.  "AVhere  the  conduct  of  idaintiff  has  been  negligent  or  imprudent, 
but  has  not  contributed  to  the  accident.  In  such  case  the  plaintiff  may 
recover  from  defendant  in  fault. 

3.  "Where  the  conduct  of  plaintiff'  has  been  negligent  and  has  con- 
tiibuted  to  the  disaster.  In  such  case  the  plaintiff'  cannot  recover, 
even  though  the  defendant  bt»  in  fault." 

It  is  not  easy  to  perceive  how,  by  any  reasonable  application  of  any 
one  of  these  rules  to  the  facts  of  this  case  or  of  the  facts  to  the  rule, 
the  plaintiff  could  be  considered  as  debarred  from  the  right  of  recovery. 
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It  is  certain  tliat  the  defendaDt  was  in  fault  with  regard  to  this  ex- 
plosion which  caused  the  injury,  and  that  the  fault  of  the  company  in 
providing  a  defective  engine,  and  the  fault  of  the  engineer  in  not  keep- 
ing a  sufficient  supply  of  water  in  the  boiler,  were  the  immediate  and 
direct  causes  of  the  disaster. 

It  cannot  be  said  that  the  plaintiff,  by  any  act  or  omission,  con- 
tributed to  produce  the  explosion  of  the  boiler,  or  that  he.  in  any 
manner,  contributed  to  the  injury  he  sustained,  unless  indirectly  and 
remotely  by  being  on  the  traiu  and  in  the  place  he  occupied  thereon. 
And  if  his  presence  there  could  be  held  as  any  kind  of  contributory 
negligence,  he  could  not,  under  any  rule  or  principle  of  law,  be  held 
guilty  of  negligence  in  a  legal  sense. 

Negligence,  in  its  commou  acceptation,  is  held  to  be  the  doing  of 
something  that  a  reasonable  and  xjrudent  person  would  ordinarily  not 
have  done  under  the  circumstances  of  the  situatiou,  or  the  omission  to 
■do  something  which  a  person  of  like  character  would  have  done  uuder 
the  circumstances  of  the  case. 

We  incline  to  the  belief  that  most  any  man  of  average  prudence, 
situated  as  Hanson  was  at  the  time,  would  have  acted  just  as  he  did  in 
this  instance.  The  road  was  a  short  one — less  than  two  miles — he 
went  on  the  train  by  permission  of  the  person  in  charge  of  it,  and 
took  the  place  assigned  him  thereon — as  an  employi^e  of  a  telegraph 
company  he  had  often  occupied  a  similar  place  on  a  train  witliout 
harm. 

Leaving  out  for  the  moment  the  question  of  an  explosion,  the  only 
increased  danger  that  would  naturally  suggest  itself  to  his  mind  inci- 
dent to  his  position  on  the  engine,  and  that  he  would  not  be  equally 
exposed  to  on  a  i)assenger  traiu,  was  such  as  might  resnlt  from  a  col- 
lision with  another  train  or  that  of  being  shaken  or  Jolted  off  from  the 
rapid  running  of  ths  train  or  meeting  an  obstruction  on  the  track. 

As  to  the  danger  from  an  explosion,  he  was  just  jis  safe  where  he 
was  as  he  could  be  elsewhere  on  any  kind  of  a  train ;  provided  the 
engine  was  sound  and  the  engineer  did  his  whole  duty,  and  he  liad  a 
right  to  expect  a  sound,  engine  and  a  competent  and  careful  enginetjr  j 
and  it  argued  no  negligence  on  his  part  that  he  rested  in  secuiity  on 
this  presumption. 

And  in  this  connection  we  may  add  that,  as  before  stated,  the  prox- 
imate causes  of  this  disaster  were  an   unsound  engine  and  the  negli 
gence  of  the  engineer,  and  there  is  a  high  authority  to  support  the 
proposition  that,  to   defeat  a  recovery  on   account  of   contributory 
jiegligencc,  such  negligence  must  be  the  proximate  cause  of  the  in- 
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jury.    Am.  and  Eng.  R.  R.  cases,  vol.  8,  p.  480,  citing  Fowler  vs.  Bait, 
and  0.  R.  Rj  W.  Va.  R.  R.  and  9  W.  Va.  253 ;  16  W.  Va.  307. 

It  lias  also  been  frequently  held,  that  taking  an  unusual  place  on  a 
train,  which  ordinarily  might  be  considered  contributory  negligence, 
cannot  be  so  regarded  where  the  place  is  occupied  by  the  direction  or 
a  permission  of  the  conductor. 

Thus  where  he  goes  on  the  car-platform,  32  Barb.  397  ;  27  Ind.  59 ; 
38  Ga.  409.  Or  in  the  baggage  car:  59  Penn.  Stiite,  239 ;  1  Duer,  571; 
20  Minn.  125.  Or  on  the  engine:  Nashville  &  Chat.  R.  R.  Co.  vs. 
Erwin,  (Tenn.  R.)  cited  in  3d  vol.  Am.  and  Eng.  R.  R.  cases,  p.  465. 

See  also  1st  vol.  Am.  and  Eng.  R.  R.,  p.  82,  citing  Ky.  R.  R.  vs.. 
Thomas ;  50  Mo.  139 ;  36  N.  Y.  135 ;  3d  Head,  (Tenn.)  638  ;  14  How.  468. 

We  attach  but  little  weight  to  the  further  contention  of  the 
defendant  that  contributory  negligence  was  shown  by  Hanson  in  not 
leaving  the  train  after  he  discovered  the  condition  of  the  boiler  or  the 
insufficiency  of  the  water  in  it,  and  after  he  was  thus  warned  of  his 
danger.  Hanson's  testimony,  which  is  all  there  is  on  this  point,  clearly 
conveys  the  impression  that  the  explosion  instantaneously  followed  the 
discovery  and  his  movement  to  leave  the  train.    It  is  as  follows : 

After  being  there  (on  the  engine)  a  few  minuteSf  the  engineer  started 
toward  the  machinery,  when  witness  glanced  at  the  water  gauge  which 
was  made  of  glass.  (Being  around  machinery  all  of  his  life,  he  could 
tell  that  there  was  no  water  in  the  boiler,  the  gauge  showed  nothing 
but  smulled  foam  and  steam.)  Witness  told  the  engineer  that  there 
was  something  wrong  with  the  engine.  (He  seemed  then  getting 
ready  to  start.)  I  told  him  I  had  been  en<Migh  around  machinery  to 
know  there  was  something  wrong  and  I  wanted  to  get  off  and  started 
to  get  off.  He  told  me  that  he  knew  what  he  was  doing  and  to  stay  on,, 
that  he  was  running  the  engine.  Witness  knew  nothing  more  until 
late  that  night,  etc." 

4.  We  have  thus  been  brought  to  the  conclusion  from  this  review  or 
the  facts  of  the  case  and  the  legal  questions  involved,  that  plaintiff  is 
entitled  to  recover. 

His  injuries  were  severe  aud  his  sufferings  great,  and  the  damages- 
allowed  should  be  commeusuiate  with  tlioni.  We  think  that  lie  is^ 
justly  entitled  to  two  thousand  dollars  ($2,000). 


On  Application  for  Rehearing. 

The  inference  whiofa  might  be  drawn  from  the  original  opinion  that  the  court  aasnmed  a  po- 
sition on  the  vexed  question  of  the  liability  of  raili-oads  for  iujuriee  happening  to 
persons  who  assume  unusual  and  dangerous  positions  on  trains,  with  the  consent  of  en^ 
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ploye<>s.  bat  ajcalnAt  the  rulon  of  the  company,  is  repelled.    Enough  was  said  m  the 
opiuioii  to  support  the  liability  of  defendant,  independent  of  tfaia  question. 

Fexner,  J.  Questions  of  negligence  vel  non  depend  upon  the  par- 
ticular circumstances  of  the  cases  in  which  they  arise  j  and  general 
dicta  must  be  confined,  in  their  application,  to  particular  facts. 

On  the  general  question  of  liability  of  railroad  companies  for  acci- 
dents happening  to  persons  who  occupy  unusual  and  peculiarly  dan- 
gerous places  on  trains,  even  with  the  consent  of  employees,  but 
against  the  niles  of  the  company,  authorities  are  conflicting  and  there 
are  many  opposed  to  those  cited  in  our  original  opinion.  See  Beach 
on  Contrib.  Neg.  p.  159  j  Pierce  on  Railroads,  p.  317  j  Hutchinson  ou 
Carriers,  p.  521. 

The  necessities  of  this  case  do  not  require  us  to  assume  any  position 
on  this  question,  and  we  now  desire  to  repel  the  inference  which  might 
be  drawn  from  the  original  opinion  that  we  have  done  so. 

It  is  sufficient  to  say  that,  under  the  peculiar  circumstances  of  tlus 
case,  and  with  reference  to  the  particular  fault  here  involved,  plaintifiT 
was  guilty  of  no  contributory  negligence  whii^h  legally  debars  him  from 
recovery. 

Enough  was  said  in  tlie  opinion  to  sustain  this  view  without  refer- 
ence to  the  general  question  above  referred  to. 

AVe  adhere  to  our  conclusions  and  the  rehearing  is  refused. 


No.  9538. 

The  State  ex  rel.  Benjamin  Newgass  vs.  The  City  of  New  38~TT9l 

Orleans.  iw  m\ 

A  claim  for  reimbursement  of  money  paid  in  error,  even  when  reduced  to  Jndji^ent,  does 
not  arise  from  a  contract,  but  from  the  law,  and  is  not  protected  by  the  provision  in  the 
Fedf*ral  Constitution,  which  prohibits  States  from  passing  laws  impairing  the  obligation 
of  contracts. 

A  State  constitution  when  it  does  not  conflict  with  that  i'onstitution  is  omnipotent  in  its- 
disposition  and  even  destruction  of  private  and  social  rights. 

A  State  may  divest  vested  rights  without  infi-inging  the  paramount  law  of  the  land. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
HoustoUy  J. 


Fred,  J>.  King  and  Blanc  <&  Butler  for  the  Relator  and  Appellee : 

.  The  obligation  of  the  city  to  refund  a  tax  illegally  exacted  is  an  obligation  of  contract 
protected  by  the  Constitution  of  the  United  States. 

Municipal  as  well  as  private  contracts  may  be  expressed  or  implied.  C .  C.  1780,  1797, 
1809,  1811.  2292,  2293;  Argent!  vs.  San  Francisco,  16  Cal.  255,  282;  12  Wall.  12;  Dillon 
ManCoip.  §^^9*  938. 
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S.  Wherever  the  law  attaches  a  dnty  to  refand  mbney  nndoly  exacted  and  paid  by  mistake, 
there  results  an  implied  promise  to  relmbarse  as  iu  the  case  of  a  want  of  coDsideration. 
C.  G.  2301,  2302 ;  Hobbard  vs.  Brainard,  35  Conn.  561;  Collector  vs.  Hubbard,  12  Wall. 
12;  Bradford  vs-  Chicago,  25  III.  423;  Dillon,  Mun.  Corp.  5th  Ed.  §§  459,  938;  Argent! 
vs.  San  Francisco.  16  Cal.  255,  282. 

3.  The  action  in  like  cases  is  assumpsit  and  is  ex  contr€Utii.  Collector  vs.  Hubbard,  12 
Wall.  12 ;  2  Metcalf  228 ;  Am.  Jurist,  vol.  23,  pp.  143,  271 ;  Bradford  vs.  Chicago,  25  I]l. 
423 ;  Dillon,  Mun.  Corp.  3d  Ed.  939,  940,  938. 

4 .  The  contract  to  refund  mone)*^  unduly  exacted  and  paid  in  error  is  called  a  quasi-con* 
tract;  so  is  the  obligation  to  refund  the  purchase  money  under  a  void  title ;  so  is  the 
duty  to  account  for  an  estate  managed  by  one  person  without  the  consent,  as  during  the 
absence,  of  another ;  and  so  are  the  obligations  of  tutorship  and  curatorship ,  and  yet 
it  will  scarcely  be  denied  that  all  of  these  imply  contract  obligations  protected  by  the 
Federal  Constitution .    C.  C.  2293,  2305.  2301,  2302 ;  Paul  vs.  Renosha,  22  Wis.  266 . 

5.  It  is  the  civil  obligation  of  contracts  which  (the  Constitution)  is  designed  to  reach ;  that 
is,  the  obligation  which  is  recognized  by,  and  rewltit  from,  the  late  of  the  State  in  which 
it  is  made.    Cooley,  Const.  Lim.  p.  347,  5th  ed. 

6.  The  rate  of  taxation  at  the  time  the  obligation  arose,  enters  into  and  forms  part  of  the 
obligation,  and  cannot  afterwards  be  withdrawn  to  the  prejudice  of  the  obligee,  without 
impairing  the  obligation  of  contract.  / 

7.  By  Act  No of  1872,  sec.  — ,  the  rate  of  taxation  was  fixed  at  twelve  and  one-half 

mills,  and  to  that  extent  relator  is  entitled  to  the  exercise  of  the  taxing  power. 

B.  Should  the  relator  be  denied  the  right  of  contract,  then  he  says :  As  the  city  only  needb, 
can  only  use,  and  has  only  appropriated,  for  alimony  or  government,  nine  of  the  ten  mill 
tax  it  levied,  re'ator  can  be  paid  from  the  revenue  derivable  from,  the  surplus  mill. 
Acts  1884,  No.  88. 

1.  Belator  registered  his  judgments  pursuant  to  Act  No.  5,  Ex.  Sess.  1870;  he  accepted  its 
remedy,  and  he  ha?  no  other.  By  that  act  he  was  entitled  to  have  his  registered  judg- 
ments paid  from  the  budget  revenues,  subject  always  to  the  prefeired  claims  of  the 
city's  alimonj'. 

2.  The  revenue  not  needed,  nor  appropriated,  nor  used  for  alimony  is  the  ten  per  cent 
rebate  on  the  whole  budget  estimate ;  this  rebate  includes  one  mill  of  the  ten  mills  tax 
and  much  more  than  exceeds  one  hundred  thousand  dollars  per  annum. 

3.  Relator's  acceptance  of  the  only  remedy  oft'ercd  him,  that  of  Act  5  or  1870,  Ex.  Sess., 
and  the  only  means  of  revenue  for  his  payment  being  the  aforesaid  rebate,  he  has  a 
vested  right  in  this  exclusive  remedy  and  in  the  means  of  payment,  which  cannot  be 
divested  by  the  legislature,  under  the  State  Constitution.  Shields  vs.  Chase,  32  Ann. 
409;  CoQiey,  Const.  Lim,  p.  445;  Hubbard  vh.  Brainard,  35  Conu.  563 ;  Dillon  Mun.  Corp. 
3d  ed  $  f^b ;  Memphis  vs.  United  States,  97  XJ.  S.  294  ;  Folsom  case,  32  Ann.  714. 

4.  The  attempt  of  the  State  by  Act  88  of  1684  to  wrest  from  creditors  the  said  revenue,  by 
appropriating  it  for  unailoptod  and  problematic  improvements,  ocouniug  after  the  ac- 
qui-sltion  of  said  vested  rights,  must  be  dlsregiTdod  and  held  void,  as  unconstitutional. 
See  authorities  cited  above. 


W.  H.  BogerSj  City  Attorney,  for  Defendant  and  Appellant. 


The  opinion  of  the  Coui-t  wsis  delivered  by 

Bermt'dez,  C.  J.  The  relator,  who  is  a  jud^^ment  creditor  of  the 
4;ity,  elainifl  that  an  appropriation  be  made  and  revenue  provided  for 
his  benefit  in  the  next  budgets  or  tax  and  revenue  levies  of  the  city, 
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and  in  all  future  budgets  and  levies  until  he  be  fully  paid  in  capital, 
interests  and  costs. 

He  charges  that  the  judgments  in  his  favor  have,  as  their  con- 
sideration, amounts  paid  for  licenses  illegally  exacted  i)rior  to  1874  j 
that  the  obligation  of  the  city  to  reimburse  springs  from  a  contract  and 
cannot  be  impaired  by  the  Stat<* ;  that  the  rate  of  taxation  at  the  time 
was  fixed  at  12i  mills,  which  would  have  sufficed,  but  that  the  same 
has  been  since  reduced  to  10  mills. 

He  further  argues  that,  if  his  claim  is  not  based  on  a  contract,  the 
obligation  of  which  cannot  be  impaired,  he  is  entitled  to  be  paid  out  of 
part  of  the  10  mills,  only  ninetenths  of  which  constitutes  the  alimony 
of  the  city,  the  remaining  t<*nth  the  reserve  fund,  not  fonuing  part  of 
it  and  l)eing  a  municipal  asset  out  of  which  he  can  be  satisfied. 

The  defense  is  that  the  judgments  are  not  based  on  contract  obliga- 
tions; and  that  the  same  are  payable  only  out  of  the  usual  and  ordi- 
nary municipal  revenues,  which  are  limited  to  ten  mills,  which  are 
necessary-  for  the  alimony  of  the  city. 

From  an  adveree  judgment,  the  corporation  has  appealed. 

I. 

No  principle  is  better  recognized  by  law  and  jurisprudence  than  that 
he  who  receives  what  is  not  due  to  him,  whether  he  receives  it  through 
error  or  knowingly,  obliges  himself  to  restore  it  to  him  from  whom  he 
has  unduly  received  it,  and  that  he  who  has  thus  paid  through  mis- 
take, believing  himself  a  debtor,  may  reclaim  what  he  has  paid.  K.  C. 
C,  2301-2. 

Tliis  principle  goverus  both  natural  and  artificial  persons. 

It  does  not,  however,  follow  that  the  right  to  claim  reimbursement 
and  the  obligation  to  refund  arise  from  a  contract,  express  or  implied, 
which  is  protected  from  impairment  or  invasion  by  the  Constitution  of 
the  United  States,  which  is  invoked  as  a  shield  in  the  present  con- 
troversy. 

The  contracts  designed  to  be  protected  are  such  by  which  i)erfect 
rights,  certain,  definite,  fixed  i>rivate  riglits,  are  vested.  Butler  vs. 
Penn.,  10  How.  402. 

There  is  a  distinction  between  those  rights  which  the  law  gives  to,  or 
obligations  which  it  imposes  upon,  p<»rsous  in  certain  relations,  nierely 
in  carrying  out  its  own  views  of  policy  and  independently  of  any 
stipulations  which  the  parties  nuiy  have  made,  and  those  rights  which 
the  law  itself,  even  in  caiTying  out  some  matter  of  general  policy. 
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autborizeH  to  be  made  the  subject  of  express  contract  between  the 
parties. 

In  the  former  case,  the  rights  being  entirely  derived  from  the  law 
and  not  from  the  contract,  laws  changing  them  are  not  within  the  pro- 
hibition ;  but,  in  the  latter  case,  tU though  the  law  authorized  the  rights 
to  be  acquired,  yet  it  authorized  them  to  be  acquired  only  by  contract 
and  when  thus  acquired  the  contnict  is  witliin  the  pale  of  the  protection. 

"The  doctrine  of  implied  municipal  liability,"  says  Mr.  Chief  Justice 
Field,  in  a  California  case,  invoked  by  relator  and  which  was  subjected 
to  a  thorough  examination,"  applies  to  cases  where  money  or  other 
property  of  a  party  is  received  under  such  circumstances  that  the  gen- 
eral law,  independent  of  express  contract,  imposes  the  obligation  upon 
the  city  to  do  justice  with  respect  to  the  same. 

"  If  the  city  obtain  money  by  mistake,  or  without  authority  of  law, 
it  is  her  duty  to  refund  it,  not  from  any  contract  ^  entered  into  by  her  on 
the  subject,  but  fix)m  the  general  obligation  to  do  justice,  which  binds 
all  persons,  whether  natural  or  artificial,"  etc.    The  italics  are  ours. 

The  obligation  to  refimd  the  money  illegally  received  by  the  city, 
for  the  licenses  subse<iuently  declared  to  be  illegal,  does  not  arise  from 
any  contract  between  the  city  and  the  iiarties  paying,  any  more  than 
does  the  obligation  to  repair  damage  caused  by  the  fault  of  another. 

In  the  case  of  Folsom  vs.  New  Orleans,  32  Ann.  714,  decided  by  the 
present  Court,  whose  conclusions  were  affirmed  by  the  Supreme  Court 
of  the  United  States,  we  had  occasion  to  re\new  fully  the  principles 
and  the  jurisprudence  on  the  question  of  the  protection  which  the 
Federal  Constitution  awards  to  contracts  by  prohibiting  States  from 
impairing  the  obligations  of  the  same,  and  following  in  the  line  of  well 
established  precedents,  we  held  that  the  right  to  claim  damages,  occa- 
sioned by  the  commission  of  a  tort,  even  when  reduced  to  judgment, 
did  not  arise  from  a  contract  and  was  not,  therefore,  within  the  con- 
stitutional protection. 

We  further  declared  that  a  State  Constitution,  when  it  does  not  con- 
flict with  that  of  the  United  States,  is  omnipot-eut  in  it«  disposition 
and  even  destruction  of  private  and  social  rights,  and  that  a  State  may 
tlivest  vested  rights,  without  infringing  the  paramount  law  of  the 
land. 

It  is  manifest  in  the  case  at  bar,  that  as  the  right  to  claim  reimburse- 
ment does  not  arise  from  any  contract,  but  is  recognized  by  law  only, 
the  relator  has  vainly  invoked  the  constitutional  protection. 
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The  relator,  however,  claims  that,  if  liis  case  does  not  present  the 
features  of  a  contract  shielded  from  invasion,  lie  had  a  vested  right 
which  could  not  be  divested  by  the  reduction  of  the  quantum  of 
taxation. 

This  may  well  be  otherwise,  but  were  it  not  so,  the  relator  would 
not,  on  that  account,  be  entitled  to  be  paid  out  of  the  tenth  remaining  j 
after  deduction  of  the  nine-tenths,  from  the  ten  mills  taxation,  author- 
ized by-  the  Constitution,  for  the  obvious  reason  that  he  has  set  forth 
and  established  no  special  valid  ground,  on  wldch  to  predicate  a 
diversion  of  that  tenth  from  the  object  contemplated  and  appropria- 
tion made  by  the  legislature  under  Act  88  of  1884,  and  to  justify  a 
payment  in  full  to  him,  by  preference  over  other  municipal  creditor* 
who  may  have  as  well  founded  claims  against  the  city. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
ftom  be  reversed  and  that  plaintiff's  demand  be  rejected  \nth  costs. 

Rehearing  refused. 


No.  9450. 
Succession  of  Myra  Clark  Gaines. 

38    1231 
In  a  conteBt  over  an  olographic  will,  the  probate  of  which  haB  been  resisted  as  soon  as  tha.      62  11V)5| 

inscnxment  was  presented,  on  the  gronnd  that  said  will  is  not  in  the  hand* writing  of  the 

deceased,  and  is  therefore  a  forgery,  the  harden  of  proof  of  the  validity  of  the  will  is 

on  the  pai  ty  who  presents  the  same  for  probate. 

The  proof  of  the  writiug  and  signature  of  the  testator  by  at  least  two  credible  witnesses, 
which  is  considered  sntBclent  onder  the  laws  of  Louisiana,  applies  only  to  wills  which 
are  not  opposed  or  contested. 

In  conteetations  which  involve  the  validity  of  wUls,  as  regards  the  genuineness  of  the  same 
all  legal  modes  of  proof,  including  the  testimony  of  experts,  and  comparisons  of 
writings  are  admissible,  and  all  such  evidence  must  be  considered  by  the  courts. 

In  such  cases  the  allegtd  physical  incapacity  of  the  testator,  at  the  date  of  the  instrument, 
to  write  a  will  or  to  date  the  same,  is  a  legsl  element  of  proof  to  be  considered.  So  is 
the  mode  of  acquiring  possession  of  the  will  by  the  party  who  presents  ft  fur  probate, 
an  element  to  be  considered ;  and  in  case  that  a  mysterious  or  uunatural  manner  is  indi- 
cated by  the  party,  the  burden  of  proof  is  on  him  to  show  the  actual  delivery  of  the 
will  to  him  as  alleged. 

The  court  will  also  consider  the  character  of  the  dispositions  contained  in  a  contested  will, 
as  a  means  of  testing  the  validity  uf  the  will,  by  the  probabilities  of  such  donations. 

When  the  evidence  in  a  cause  is  sufficient  to  Justify  a  final  Judgment  in  the  case,  courts  of 
Justice  would  be  derelict  to  their  duty  in  refusing  to  give  it  legal  effect  and  to  thus  end 
the  litigation. 

STidenoe  and  considerations  which,  in  a  contest  over  a  will  in  the  ologrftphic  form,  would 
Justify  that  the  will  is  not  genuine,  must  carry  with  them  the  conclusion  that  the  will, 
was  not  written  by  the  deceased  and  in  therefore  a  forgery. 
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An  amendment  on  appeal,  which  does  not  alter  the  practical  result  flowing  from  the  judg- 
ment of  the  court  o  qua,  but  merely  strikes  out  some  irrelevant  matters,  will  not  visit 
costs  of  appeal  on  the  appellee. 

APPEAL  from  the  Civil  District  Court  for  tbe  Parish  of  Orleans. 
Houston,  J. 


Breaux  dc  Hall  and  A.  H.  Leonard  for  Mrs.  Evans,  Appellant : 
The  following  legal  propositions  are  elementary  : 
1.    La  date  ne  doit  pas  6tre  mise  le  j)ur  m^^me  oh  le  testateur  6crit  ses  dispositions. 

Laurent,  Xni.  p.  1700,  No.  304. 
S.     "Onadmet  que  le  testament  olographe  fait  foi  de  sadate."    Laurent,  XIII,  269,  S74, 
Nos.  242,  243 ;  Demolombe,  Don.  IV,  p.  158  ;  Gilbert  (Codes).  429. 
Un  testament  olographe  est  regard^  comme  un  acU  soltnnel  qui  fait  foi  de  sa  date.     Toul- 

lier,  III,  p.  210;  Cassation,  Juiu,  1810;  iWrey,  p.  2!K). 
So  that  if  the  writing  be  proven,  the  date  will  be  assumed  to  be  made  as  indicated.    This 
is  not  a  presumption  juris  et  de  jure,  but  it  Is  sufficiently  strong  to  control  in  cases  of 
conflicting  testimony. 

3.  L'obligation  de  dater  le  testament  n'emporte  pas  Tobligation  d'indiquer  le  lieu  oh  a  6t6 
fait."    Gilbert,  p.  428. 

4.  "The  presumption  of  innocence  i^  too  strong  to  be  overcome  by  an  artificial  intendment 
of  law."    Starkie  on  Evidence. 

5.  The  proof  by  witnesses  who  have  not  seen  a  person  writ«  or  sign,  and  who  only  express 
their  belief  or  knowledge  of  the  genuineness  of  the  signature  in  dispute,  from  its 
similarity  and  likeness  to  signatures  of  the  same  peraon  which  they  have  seen,  has 
always,  in  itself,  something  rather  vague  and  unsatisfactory,  if  not  corroborated  by 
circumstantial  evidence."    15  La,  p.  264. 

6.  "  We  would  have  been  better  satisfied  with  some  evidence  explanatory  of  the  conduct 
of  plaintiff,  so  little  in  accordance  with  the  usual  springs  of  human  action,  at  least  with 
that  most  powerful  of  all,  self-interest !  We  concede  the  suspicions  which  may  attach 
to  the  appearance  of  this  small  scrap  of  paper  as  the  title  to  a  large  fortune.  But, 
after  all,  suspicions  are  not  permitted  to  counterbalance,  in  the  judicial  mind,  the  testi- 
mony of  numerous  and  uncontradicted  witnesses.  It  is  in  the  recollection  of  some  of 
us,  that  a  dirty  fraction  of  a  half  sheet  of  foolscap,  was  the  vehicle  *or  the  devise  of 
tbe  large  fortune  of  the  late  Chief  Ju<«tice  Mai-tio."    Peuu  vs.  Cities,  13  Ann.  87. 

T.  J,  Semmes  (&  Payne  and  -4.  GohWncaite,  for  Ililder  and   others, 
contra : 

1.  When  the  genuineness  of  a  last  will  and  testament  in  the  olographic  form  is  denied, 
evidence  as  to  handwriting  and  comparison  of  same  may  be  introduced  and  made,  to- 
gether with  all  the  circumstances  attending  the  alleged  making  of  the  will.  C.  C.  Art. 
2245;  C.  P.  Art.  325;  9  La.  SdO-U;  18  Ann.  445;  2  Ann.  (i67. 

2.  The  finding  of  a  will  and  the  history  of  its  posi^ession  are  material  facts  to  be  consid' 
ered,  and  should  be  satisfactory  and  occasion  no  distrust  in  the  mind  of  the  court.  13 
Ann.  86;  18  Ann.  445;  Williams  on  Executors,  vol.  i,  p.  292,  4lh  Am.  Ed. ;  2  Haggard 
Eng  Ecclesiastical  Rep.  531 ;  1  Addams  Eng.  Ecclesiastical  Rep.  162  ;  2  Addams,  53  ;  1 
Haggard,  60. 

3.  A  person  who  accounts  for  the  finding  by  saying  a  nei;;hbor,  or  third  person,  gave  it  to 
her,  may  be  believed ;  but  when  the  neighbor,  or  third  person,  is  produced  and  denies 
the  statement,  the  presumption  is  that  the  statement  of  the  finding  is  untrue. 

4.  A  person  offering  a  will  for  probate,  which  is  denied  to  be  genuioe,  and  alleged  to  be 
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forged,  hB9  the  bardoD  of  proof  apon  her.;  she  mast  make  her  case  not  merely  probable 
bat  legally  certain.    18  Ann.  449. 

Any  evidence  that  will  aid  the  trial  Judge,  sitting  as  a  Jury,  in  comparing  and  examin- 
ing different  specimens  of  hand-writing,  such  a^  photographic  oopies,  a  stereopticon  to 
enlarge  and  magnify  true  copies,  is  admissible .  Lawson  on  Expert  and  Opinion  Evi- 
dence, 414-15;  16  Gray,  (Mass.)  160;  3  Baxter,  (Tenn.).  931. 

An  appellate  court  may  make  the  comparison  for  itself.  Lawson  on  Expert  and  Opin- 
ion Evidence  ;  6  Court  of  Claims,  421. 


The  opiuion  of  the  Court  was  delivered  by 

PocHife,  J.  On  the  12tli  of  January,  1885,  Mrs.  Marie  P.  Evans  pre- 
sented for  probate,  as  the  olographic  will  of  the  deceased,  the 
following  instrument: 

**  New  Orleans,  January  8,  1885. — I,  Myra  Clark  Gaiues,  being  of 
sound  mind,  bequeath  to  my  excellent  friend,  Mrs.  Julietta  Perkins,, 
as  a  token  of  my  esteem  and  love,  that  part  of  my  estate  known  as 
the  Fuentes  property,  and  to  my  friend,  Mrs.  Marie  P.  Evans,  one- 
third  of  the  remainder  of  my  entire  estate,  the  balance  to  be  divided 
equally  between  my  grandchildren.  I  appoint  Mrs.  Maiie  P.  Evans, 
my  testamentary  executrix  and  detainer  of  my  entire  estate,  without 
bond." 

(Signed)  "  MYRA  CLARK  GAINES." 

In  connection  therewith,  she  exhibited  another  document,  in  the 
shape  of  a  letter,  and  which  reads  as  follows : 

"  ConndentiaL—WfiBhiugton,  D.  C.  August  23,  1884. 

"  My  dear  Mrs.  Evans — I  have  been  very  unwell  but  am  quite  well 

again.     I  am  pleased  to  learn  the  news  of  the  bank  suit,  but  feel  most 

anxious  about  your  success.    With  love,  I  bequeath  to  your  excellent 

mother  that  portion  of  my  estate  known  as  the  Fuentes  property  j 

and  to  you,  dear  Mary,  one-third  of  the  remainder  of   my  whole 

estate.    As  you  are  the  friend  I  trust  above  all  others,  I  appoint  you 

my  testamentary  executrix  and  detainer  of  my  entire  estate,  without 

bond.     With  love  to  your  excellent  mother  and  the  kindest  regards  to 

to  your  husband, 

I  am  ever  your  friend, 

MYRA  CLARK  GAINES.. 
"  Elxcuse  this  scrawl,  my  hand  trembles  and  I  am  very  weak. 
"Adieu  again,  MYRA." 

To  these  two  documents,  she  supplemented  another  instrument,  in- 
dicating himilar  testamentary  dispositions,  and  which  is  in  the  follow- 
ing words : 

'*  Washington,  D.  C,  November  10,  1881. 


.^,-^-_ 


126  SUPREME  COURT  OF  LOUISIANA. 

Sncoeaaion  of  Gaines. 

**  I,  Myra  Clark  Gaines,  bequeath,  in  tliis,  one- third  of  my  estate  to 
Mrs.  Marie  P.  Evans,  and  my  Fuentes  estate  to  lier  mother,  Mrs. 
Perkins,  in  token  of  ray  love  for  them. 

"  I,  Myra  Clark  Gaines,  sign  the  above  most  heartily. 
(Signed)  *'  MYRA  CLARK  GAINES. 

''  New  Orleans,  December  18,  1884." 

On  the  some  day,  the  court  was  asked  to  probate  a  will  in  nuncupa- 
Hve  form  under  private  signature,  purporting  to  have  been  executed 
by  the  deceased  Myra  Clark  Gaines  on  the  5th  of  January,  1885.  This 
will  was  presented  by  W.  H.  Wilder  and  I.  Y.  Christmas,  who  had 
l>een  therein  appointed  as  executors,  and  wiio,  on  the  same  day.  re- 
sisted and  opposed  the  probate  of  the  will  presented  by  Mrs.  Evans  on 
tlie  ground  that  it  was  not  a  genuine  will  written  by  Mrs.  Gaines. 

Probate  of  the  nuncupative  will  of  the  5th  of  January,  was  resisted 
by  Mrs.  Evans  on  the  ground  that  it  had  been  superceded  by  the  will 
uf  January  8,  and  of  non-observance  of  legal  formalities. 

Further  opposition  was  made  to  the  alleged  will  of  January  8,  by 
L  Y.  Christmas  in  his  capacity  of  natural  tutor  of  his  children,  who 
are  the  grandchildren  and  heirs  at  law  of  the  deceased. 

By  agreement  of  counsel,  the  issues  presented  under  these  several 
pleadings,  w^ere  tried  and  determined  together.  The  result  was  a 
judgment  which  rejected  the  nuncupation  will  of  January  5,  as  defect- 
ive in  form  ;  and  decreed  that  the  instrument  purporting  to  be  the 
•  tlographic  will  of  Mrs.  Gaines,  was  fraudulent  and  forged,  and  not 
ri) titled  to  probate  as  a  will. 

No  appeal  was  taken  from  the  judgment  in  so  far  as  it  annuls  the 
niiucupative  will,  hence  that  question  is  eliminated  from  the  present 
discussion . 

This  appeal  is  prosecuted  by  Mrs.  Evans,  and  it  presents  the  ques- 
(ion  of  the  validity  of  the  alleged  will  of  January  8,  1885. 

The  undisputed  facts  of  the  case  are  as  follows: 

Mrs.  Myra  Clark  Gaines  died  in  the  city  of  New  Orleans,  on  Satur- 
i\ny  the  9th  of  January,  1885,  at  two.  minutes  past  eleven  o'clock  at 
night,  at  the  age  of  78  years,  after  a  lingering  illness,  (capillary 
bronchites),  of  twelve  days,  at  the  house  of  L.  L.  Davis,  No.  150 
riialia  street. 

Her  disease  progressed  steadily,  without  any  reaction,  her  condition 
!^^rowing  worse  day  after  day,  until  death  ensued. 

During  her  illness,  she  was  attended  to  and  nursed  by  Mrs.  Virginia 
I  >avls,  the  wife  of  L.  L.  Davis,  by  the  latter's  niece  named  Adolphine 
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Case,  by  Mrs.  I.  M.  Walsh,  a  near  neighbor  and  a  relative  of  Mrs. 
Davia,  and  by  a  Mrs.  Letitia  Bringier  Gonzales,  a  life-long  friend  of 
Mrs.  Gaines,  who  became  afterwards  Mrs.  Bradley.  Her  physician 
was  Doctor  W.  H.  Holcombj  from  whose  testimony  it  appears  that  on 
the  5th  of  January,  1885,  Mrs.  Gaines  was  unable,  through  weakness 
and  exhaustion,  to  sign  her  name  to  the  will  made  on  tliat  day,  and 
that  in  order  to  affix  her  cross  thereto  she  required  his  assistance  to 
hold  and  guide  her  hand. 

It  also  appears  that,  between  that  day  and  the  day  of  her  death, 
Mrs.  Gaines  signed  several  documents  in  the  presence  of  witnesses, 
and  that  in  each  case  she  made  her  cross  with  the  assistance  of  some 
one  of  the  persons  present,  after  declaring  tliat  she  was  too  weak  to 
sign  her  name. 

All  other  facts  connected  with  the  case  are  disputed  and  very  warmly 
contested.  Hence  the  truth  had  to  be  searched  through  a  mass  of  con- 
flicting testimony,  composing  an  enormous  record,  and  by  means  of 
compaiison  of  the  hand- writing  in  the  three  documents  which  are 
hereinabove  transcribed,  with  the  hand  writing  admitted  to  be  that  of 
Mrs.  Gaines,  in  some  eighty  documents,  mainly  letters  which,  by  con- 
sent of  counsel,  liave  been  brought  up  in  their  original  form. 

In  the  performance  of  our  painful  task,  we  have  divided  the  subject 
into  four  different  branches  of  inquiry : 

1.  The  alleged  inability  of  Mrs.  Gaines,  on  January  8,  1885,  to  exe- 
cute in  whole  or  in  part,  the  will  of  that  date,  on  account  of  her  great 
weakness  and  exhaustion,  through  sicknese,  and  of  otlior  surrouuding 
circumst.auces. 

2.  Tlie  manner  by  which  Mrs.  Evans  claimed  to  have  obtained  pos- 
session of  said  will. 

3.  The  alleged  improbability  of  the  dispositions  contained  in  said 
will. 

4.  The  genuineness  or  forgerj'  of  the  hand  writing  of  the  body  and 
of  the  signature  of  said  will,  and  of  the  two  documents  presented 
therewith. 

We  must,  however,  first  lay  down  the  rules  by  which  our  courts 
should  be  guided  in  the  investigation  of  such  cases. 

We  note  in  this  connection  that  appellant's  counsel  urge  the  rule 
that  after  proof  of  the  signature  of  the  testator  by  at  least  two  cred- 
ible witnesses,  under  the  requirements  of  Article  1655  of  the  Civil 
■Code,  the  burden  of  proof  is  on  the  party  who  opposes  the  execution 
of  the  olographic  will. 
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We  understand  that  rule  to  apply  to  the  probate  of  a  will  which  igr 
not  opposed,  ns  a  part  of  the  mortuary  proceedings  looking  to  the 
settlement  of  the  succession  of  the  deceased.  When  the  olographic 
will  is  presented  and  due  proof  is  administered  of  the  genuineness 
of  the  testator's  hand-writing  and  signature,  the  will  is  ordered  to  be 
probated  and  executed.  If  thereafter  any  party  seeks  to  annul  or  set 
aside  the  will  on  any  legal  grounds,  he  is'  met  by  thestf  preliminary 
proceedings  which  have  established  the  prima  facie  validity  of  the  will, 
and  under  the  effect  of  which  he  is  charged  with  the  burden  of  proof 
in  support  of  his  attack.  But  a  different  rule  applies  when  the  pro- 
bate of  the  will  is  opposed  ab  initio,  on  the  ground  that  it  is  a  fraud 
and  a  forgery. 

In  such  a  case  tlie  denial  of  the  genuineness  of  the  will  removes  the 
contest  from  the  domain  of  Article  1655  of  the  Code,  and  it  present's 
an  issue  which  must  be  determined  under  the  rules  which  govern  all 
contests  involving  the  genuineness  of  a  signature  which  is  denied,  and 
in  such  a  case  the  burden  of  proof  is  on  the  party  who  relies  on  the 
genuineness  of  the  proffered  signature.  C.  C.  2245;  Code  of  Practice, 
art  325. 

Under  sucli  an  issue  the  doors  of  justice  are  opened  for  the  introduc- 
tion of  legal  evidence,  under  all  the  forms  which  prevail  in  all  con- 
tested facts  or  cases ;  and  the  textual  provisions  of  the  law  recognize 
the  mode  of  testing  signatures  by  a  comparison  of  the  writing.  9  La. 
559,  Plicque  and  LeBeau  vs.  Labranche;  2  Ann.  724,  Sophie  vs.  Du- 
plessis  et  als. ;  Aubert  vs.  Autert,  6  Ann.  104  j  Pence  vs.  New  Orleans, 
13  Ann.  86;  Fox's  Case,  18  Ann.  448. 

Satisfied  with  the  wisdom  and  with  the  absolute  correctness  of  these 
rules,  which  were  poiutedly  and  practically  enforced  in  Fox's  case,  18 
Ann.  448,  we  have  felt  authorized  to  consider  all  the  legal  evidence 
whicli  the  record  affords,  and  which  could  throw  any  light  on  our 
path,  including  the  testimony  of  seven  respectable  and  credible  wit- 
nesses, who  testify  to  their  belief  in  the  genuineness  of  the  writing  and 
of  the  signature  in  the  contested  will,  including  also  a  minute  compar- 
ison, with  the  aid  of  a  powerful  magnifying  glass,  of  the  hand-writing^ 
of  the  proffered  will,  with  that  in  the  original  documents  which  have 
been  brought  up  as  containing  the  genuine  writing  and  signature  of 

Mrs.  Gaines. 

I. 

The  subject  of  our  first  inquiry  involves  the  physical  and  mental 
condition  of  Mrs.  Gaines  on  the  8th  of  January,  1885;  and  other  cir- 
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cumstaDces  connected  with  the  possibility  of  her  having  made  a  will 
on  that  day. 

The  weight  of  the  evidence  has  served  to  convince  our  minds  of  tha 
following  facts  on  this  point : 

Tlie  last  time  that  Mrs.  Gaines  affixed  her  signature  to  any  instru- 
ment or  wrote  any  word  or  words  in  her  own  hand  was  on  Sunday  the 
fourth  of  January  preceding  her  death. 

On  that  day,  with  the  assistance  of  three  persons,  two  of  whom 
lifted  her  up  in  her  bed,  and  one  of  whom  held  a  small  board  on  which 
was  laid  the  paper,  she  signed  a  nuncupative  will  under  private  sig- 
nature, which  she  supplemented  on  the  next  day  by  the  will  which  was 
annulled  in  this  case  as  defective  in  form. 

From  that  day  on  to  the  day  of  her  death,  she  sank  continuously 
and  gradually  without  any  perceptible  improvement  or  reaction,  and 
she  never  more  attempted  to  sign  her  name.  Whenever  she  desired 
to  sign  any  instrument  after  that  day,  it  was  done  by  meaus  of  a  cross, 
which  she  made  with  the  greatest  difficulty,  and  with  the  indispensable 
assistance  of  some  person  to  hold  and  to  guide  her  hand. 

In  the  morning  of  the  8th,  the  very  day  on  which  she  is  represented 
to  have  made  her  olographic  will,  or  at  least  to  have  written  the  words 
"Jan.  8th,  J 885,"  her  physician  gave  up  all  hopes  of  her  recovery,  and 
for  that  reason  alone  he  allowed  her  nurses  and  attendants  to  humor 
her  in  one  of  her  sick  and  dying  fancies— to  be  given  a  steam  or  vapor 
bath. 

From  that  operation  slie  was  replaced  in  her  bed,  materially  weak- 
ened and  alarmingly  exhausted;  her  feet  and  hands  began  to  swell,  her 
ears  grew  black,  and  her  condition  gave  unmistakable  signs  of  a  rap- 
idly approaching  dissolution,  which  occurred  the  next  night  at  11 
o'clock. 

Up  to  that  time  she  had  been  able  to  hold  a  glass  in  her  hands  and 
to  drink  therefrom ;  from  that  time  she  lost  even  that  faculty,  and  the 
only  refreshments  which  she  could  take  were  in  the  liquid  form,  and 
these  had  to  be  administered  by  her  nurses  with  the  use  of  a  spoon. 

These  facts  are  gathered  in  the  main  from  the  testimony  of  Mrs. 
Davis,  her  niece  Miss  Case,  and  her  relative  and  neighbor,  Mrs.  I.  M. 
Walsh,  to  whose  testimony  we  attach  great  weight  and  importance 
mainly  because  it  emanates  from  persons  entirely  disinterested,  also 
because  their  respective  statements  are  mutually  corroborative,  because 
their  answers  are  given  without  hesitation,  without  unnecessary  ex- 
planations and  without  deviation,  and  because  their  whole  testimony 
leaves  the  unmistakable  impression  of  candor  and  truth,  a  clmracter- 
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istic  nnfortnnately  not  found  in  the  testimony  of  several  other  wit> 
n  esses  in  the  case. 

These  three  witnesses  agree  in  the  statement  that  from,  and  includ- 
ing Sunday  the  fourth  of  January,  to  the  time  of  her  death,  Mrs.  Gaines 
was  never  left  alone  a  single  moment;  that  one,  at  least,  of  these  three 
ladies  was  constantly  present  and  awake  night  and  day  in  her  room, 
and  that  neither  of  them  ever  saw  her  handle  a  pen  or  write  a  word  in 
her  own  hand  after  that  day.  It  would  be  next  to  impossible  to  estab- 
a  negative  proposition  with  more  certainty  than  is  done  in  this  in- 
stance. 

A  rather  hazardous  attempt  is  made  to  break  down  the  testimony  of 
tliese  witnesses  by  that  of  one  Florentine  Pierce  who  swears  that  on 
one  occasion  she  went  up  to  Mrs.  Gaines^  room  dnnng  that  interval  of 
time  and  found  her  absolutely  alone.  But  we  do  not  believe  her.  Her 
whole  testimony  is  devious,  tortuous,  very  unsatisfactory,  and  not  in 
the  least  clad  in  the  livery  of  truth.  We  deem  it  unnecessary  to  anal- 
yze her  testimony  in  greater  details. 

We  are  thoroughly  convinced  that  on  the  8th  of  January,  Mrs.  Gaines 
was  physically  unable  to  write  a  single  word,  and  that  she  did  not 
write  the  will  in  question  or  any  portion  thereof  on  that  day. 

II. 

Our  next  inquiry  is  directed  to  the  alleged  manner  in  which  Mrs. 
Evans  obtained  possession  of  the  proffered  instrument.  Her  theory  is 
in  substance  as  follows: 

Having  been  informed  tlirough  newspapers  that  her  intimate  friend, 
Mrs.  Gaines,  was  lying  very  ill  at  No.  150  Thalia  street,  she  left  her 
own  sick  bed,  to  which  she  had  been  confined  since  the  24th  of  Decem- 
ber, 1884,  in  the  morning  of  Saturday,  the  9th  of  January,  1885,  and 
came  down  for  the  purpose  of  paying  her  a  visit.  She  called  at  the 
house,  but  was  refused  admission  to  Mrs.  Gaines'  room  by  the  latter's 
son-in-law,  Mr.  Christmas.  She  then  came  down  to  her  lawyer's  office, 
where  she  spent  the  better  part  of  the  day,  in  great  distress  of  mind 
over  the  occurrence  of  her  defeated  visit  to  her  bosom  friend.  From 
there  she  took  a  car  on  her  return  home  at  about  four  o'clock,  p.  m  , 
but  on  reaching  the  corner  of  Thalia  street,  she  left  the  car,  with  the 
intention  of  making  another  attempt  to  see  Mrs.  Gaines.  In  a  dis- 
turbed state  of  mind,  creating  indecision  of  purpose,  she  passed  by  the 
house  three^ times,  when  she  was  spoken  to  by  a  woman  "  dressed  in 
shabby  black,  with  a  black  veil  tied  on  her  head,"  who  stood  in  the 
doorway  and  who  asked  her  if  she  was  Mrs.  Evans. 


NEW  ORLEANS,  MARCH,  1886.  131 

SaooeBsioD  oi  6«fne8. 

Ou  an  affirmative  answer  the  person  '*  in  shabby  black/'  who  looked 
very  mnch  confused  and  manifested  great  nervous  excitement,  handed 
her  a  handkerchief  containing  a  paper  folded  therein,  remarking  to 
Mrs.  Evans  that  it  was  sent  to  her  by  Mrs.  Gaines.  She  did  not  know 
the  woman  in  ''shabby  black,"  and  she  was  not  known  to  her.  She 
then  walked  away  without  asking  any  questions,  and  on  opening  the 
bundle  she  found  the  paper  in  question,  of  which  she  then  read  but 
one  line,  refolded  it,  and  taking  a  car,  returned  home  without  reading 
said  paper  before  she  reached  her  house. 

Dealing  with  such  a  statement  counsel  for  appellant  can  hardly  ex- 
pect but  one  answer  from  a  court  of  justice.  The  explanation  makes 
confusion  worse  confounded. 

Bttt  on  attempting  to  further  explain,  Mrs.  Evans  states  that  she 
subsequently  ascertained  the  name  and  identity  of  the  woman  who 
had  handed  her  the  mysterious  bundle,  and  that  it  was  Mrs.  Letitia 
Bringier,  now  the  wife  of  J.  S.  Bradley^  and  that  in  a  subsequent 
conversation,  the  woman  had  admitted  that  much  to  her. 

Called  in  as  a  witness  by  the  opponents,  Mrs.  Bradley  flatly  denied 
the  wholo  statement,  and  emphatically  declared  that  she  knew  nothing 
of  the  pretended  will  or  of  the  mysterious  bundle. 

Appreciating  the  very  damaging  effect  of  that  testimony,  appellant's 
counsel  devote  a  large  portion  of  their  brief  to  show  that  Mrs.  Bradley 
is  not  a  credible  witness,  and  that  she  made  numerous  contradictory 
and  glaringly  untrue  statements  in  the  course  of  her  testimony. 

But  conceding  the  full  force  of  that  line  oi  attack,  can  we  be  ex- 
pected to  (Soustrue  her  denial  into  an  affirmative  statement? 

Eliminate  her  testimony  altogether,  and  the  case  is  left  with  the  un- 
coi  roborated  narrative  of  Mrs.  Evans. 

Her  unsupported  evidence  would  tax  the  court  to  believe  a  romantic 
story,  which  finds  no  reason  in  any  of  the  springs  of  human  action, 
and  to  which  no  court  of  justice  can  conscientiously  give  credence. 

In  Fox's  case  the  party  charged  with  having  delivered  McDonogh's 
will  to  Fox  was  produced  as  a  witness,  and  his  testimony  went  to  the 
support  of  the  latter's  theory.  But  weighing  his  testimony  in  the 
scales  of  surrounding  circumstances,  with  the  improbabilities  of  the 
case,  the  court  refused  to  believe  him. 

In  this  case  we  are  called  to  uphold  a  mysterious  delivery  of  a  will 
unsupported  by  the  testimony  of  a  single  disinterested  witness,  and  to 
that  end  to  actually  discard  plausible  testimony  for  the  purpose  of 
giving  effect  to  an  imt)robable  theory.  No  court  would  undertake  to 
go  to  that  length. 


T  If."' 
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We  find  no  evidence  in  tbe  record  to  justify  the  conclnsion  that  Mrs. 
Gaines,  who  died  in  the  belief  that  her  estate  would  amount  to  two 
millions  of  dollars,  and  who  left  two  sets  of  grandchildren  for  whom 
she  had  always  shown  the  warmest  attachment  and  manifested  the 
utmost  solicitude,  would  deliberately  disinherft  them  of  more  than 
one-lhirdfof  her  estate  for  the  benefit  of  any  living  being.  This  brings 
us  to  the  consideration  of  our  third  inquiry,  which  involves  the  alleged 
improbabilities  of  the  dispositions  made  in  the  pretended  will. 

III. 

In  addition  to  what  we  have  already  said  on  this  point,  the  record 
shows  that  Mrs.  Gaines  and  Mrs.  Evans  were  not  related  either  by 
blood  or  affinity,  and  that  their  acquaintance  dated  only  from  the 
year  1870.  It  further  appears  that  after  an  intimacy  of  several  ^years 
with  Mrs.  £vans,^the  deceased  had  gradually  become  estranged  from 
her  and  had  lost  all  confidence  in  her. 

The  evidence  is,  perhaps,  more  conflicting  on  this  than  on  any  other,, 
point  in  tlie  case.  Hence  we  have  analyzed  it  with  more  than  ordinary 
care  and  attention,  and  the  result  of  our  examination  is  the  conclusion 
that  Mrs.  Gaines  had  gradually  withdrawn  her  friendship  from  Mrs. 
Evans.  It  is  useless,  and  it  would  be  a  tedious  labor,  to  go  into  de- 
tails on  that  point.  But  the  following  facts  cast  a  very  significant 
light  on  the  subject  of  this  inquiry  : 

From  the  testimony  of  Mrs.  Evans  it  appears  that  to  her  knowledge 
Mrs.  Gaines  had  been  in  New  Orleans  at  Mrs.  Davis'  house  since  the 
8th  of  October,  1884,  and  that  she  also  had  been  in  the  city  during  all 
that  time,  and  they  had  not  yet  exchanged  visits,  or  even  the  courtesy 
of  the  slightest  correspondence. 

Tlie  attempted  explanation  of  that  fact  by  Mrs.  Evans  is  not  satis- 
factory. Again,  it  does  not  appear  that  during  hdr  whole  illness,  Mrs. 
Gaines  had  requested  any  message  for  Mrs.  Evans,  or  made  any  in- 
quiry about  her,  while  it  is  shown  that  she  had  been  thus  concerned 
about  other  persons.  During  the  last  days  of  her  illness,  Mrs.  Gaines 
made  several  donations  inter  vivos  and  made  two  nuncupative  wills, 
and  in  no  instance  did  she  make  the  slightest  allusion  to  Mrs.  Evans. 

In  this  connection,  counsel  for  appellant  contend  that  the  wills  of 
the  4th  and  of  the  5th  of  January,  were  not  the  result  of  Mrs.  Gaines' 
voluntary  desire?,  and  that  far  from  manifesting  any  wish  to  make  a 
will,  she  had  always  expressed  a  decided  aversion  thereto. 

It  is  shown,  however,  that  she  made  several  special  legacies  in  both 
of  these  projected  wills,  and  from  the  testimony  of  both  sets  of  attest- 
ing witnesses  it  appears  that  she  signed  both  wills  without  undue 
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persuaaioD,  and  without  tbe  slightest  coercioD.  Bat  in  their  zeal  in 
that  line  of  argument,  intended  to  show  that  Mrs.  Gaines  had  a  great 
aversion  to  making  a  will,  and  that  she  did  not,  at  any  time,  believe 
that  she  was  about  to  die,  counsel  lost  sight  of  the  effect  of  such  con- 
tention on  the  very  will  which  they  are  endeavoring  to  probate. 

And  thus  it  appears  that  appellant  gathers  no  strength  from  the 
consideration  of  the  alleged  probabilities  of  the  testamentary  disposi- 
tions as  supporting  the  validity  of  the  will. 

IV. 

We  now  reach  our  fourth  and  last  point  of  inquiry;  and  that  in 
volves  the  test  of  the  hand- writing  and  the  signature  of  the  alleged 
olographic  will  and  incidentally  of  the  two  other  documents  con- 
nected therewith. 

Our  researches  on  this  branch  of  the  case  include  the  t<  stimony  of 
experts  and  of  peraons  familiar  with  the  hand- writing  and  signature  of 
Mrs.  Gaines,  and  a  comparison  made  by  ourselves  of  the  hand- writing 
of  the  three  instruments  now  under  discussion  with  the  admitted 
writing  and  signature  of  Mrs.  Gaines  in  original  documents  which 
have  come  up  with  the  record. 

In  this  connection,  it  is  contended  by  counsel  for  Mrs.  Evans,  that 
compaiisons  of  hand- writings  with  each  other  and  expert  testimony 
on  the  same  subject  find  little  favor  under  the  laws  of  Louisiana,  and 
are  very  often  precarious  and  dangerous ;  that  experts  may  give  opin- 
ions, but  they  must  state  the  facts  on  which  they  are  based,  and  that 
in  verifying  a  signature  the  expert  cannot  refer  to  extraneous  facts 
established  in  the  case. 

Counsel  are  mistaken  in  the  proposition  that  such  modes  of  verify- 
ing signatures  have  but  litle  force  in  Louisiana.  Both  modes  are  re- 
commended by  the  very  text  of  our  law.  C.  C.  art.  2245  j  C.  P.  325. 
It  is  undeniably  true  that  such  testimony  must  yield  when  pitted 
against  positive  testimony.  15  La.  263,  Robinson  vs.  Arnet.  We  find 
no  fault  with  the  other  legal  proposition  advanced  by  counsel,  and  we 
have  been  guided  by  them  in  our  consideration  of  the  testimony  on 
this  branch  of  the  case. 

Hence  we  have  given  no  weight  to  opinions  expressed  by  some  of 
the  experts  as  to  the  impossibility  of  Mrs.  Gaines  writing  as  plain  as 
was  done  in  the  will  of  January  8,  on  account  of  her  ]>hy8ical  weak- 
ness. 

But  we  have  given  due  weight  to  the  facts  recited  by  them  as  the 
basis  of  their  opinion  that  the  writing  and  signature  of  the  will  and  of 
the  confidential  letter  were  not  the  genuine  writing  of  Mrs.  Gaines. 
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These  experts  were  subjected  to  a  very  rigid  cross-examination,  under 
which  it  was  ascertained  that  they  had  been  mistaken  in  some  of  their 
elements  or  modes  of  comparison  ;  but  it  is  ney6i*thele8s  true  that  in 
the  leading  facts  their  testimony  is  correct  as  shown  by  the  very 
thorough  examination  which  we  ourselves  have  made. 

Besides  the  testimony  of  four  expeits,  three  of  whom  had  been 
selected  and  appointed  by  the  district  judge,  we  find  in  the  record 
the  testimony  of  Mr.  Christmas,  of  Mr.  Wilder  and  of  Mrs.  Whitney, 
who  have  been  familiar  with  the  hand-writing  of  Mrs.  Gaines  for  up- 
wards of  twenty  years,  and  who  fail  to  recognize  her  genuine  writing 
in  either  of  the  instruments  in  question. 

We  were  very  much  impressed  with  the  testimony  of  Mrs.  Whitney, 
the  daughter-in-law  of  Mrs.  Graines,  who,  in  the  course  of  a  rigorous 
cross-examination,  was  put  to  the  test  of  verifying  the  signature  of 
Mrs.  Gaines,  without  the  opportunity  of  seeing,  tlie  writing  to  which 
the  signature  was  attached,  made  but  very  few  mistakes  in  testing 
more  than  sixty  signatures. 

As  stated  by  the  experts,  the  hand- writing  in  these  two  documents 
has  a  general  resemblance,  and  bears  a  striking  similarity  to  that  of 
Mrs.  Gaines.  But,  notwithstanding  this  remarkable  imitation,  tlie 
forgery  can  be  safely  detected  by  considering  certain  striking  features 
and  peculiarities  in  tlie  genuine  writing  of  Mrs.  Gaines,  which  were 
not  successfully  imitated  in  the  two  documents. 

All  the  experts  agree  that  the  two  documents,  the  will  of  January  8 
and  the  confidential  letter,  as  well  as  the  words  ''I,  Myra  Clark 
Gaines,  sign  the  above  most  heartily.  New  Orleans,  December  18th, 
1884,"  and  the  signature  thereto  in  the  third  document,  were  written 
by  the  same  person. 

Now,  the  most  striking  feature  in  the  writing  of  Mrs.  Gaines  was  the 
uniformity  of  her  signature,  in  the  imitation  of  which  the  forger  sig- 
nally failed  in  the  three  instruments. 

A  careful  study  of  the  documents  containing  the  admitted  signature 
of  Mrs.  Gaines,  shows  that  she  has  two  styles  of  forming  the  capital 
letter  *^  G ;  "  one  of  which  is  to  be  found  in  all  documents  signed  pre- 
vious to  the  year  1880,  or  thereabout,  and  anotlier  form  prevailing  from 
that  time  on,  even  to  her  signature  on  the  fourth  of  January,  1885, 
which  we  think  is  her  last  genuine  signature }  and  that  ueitlier  of  these 
forms  is  found  in  the  three  documents  now  under  inspection,  and  it 
also  appears  that  Mrs.  Gaines  has  never  made  the  capital  letter  ^*  G  '^ 
in  the  manner  adopted  in  either  of  the  documents  in  qnestion. 
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In  the  will,  as  well  as  in  the  confidential  letter,  the  letter  ''  a  "  in 
Myra,  ends  with  a  loop  or  flourish,  a  feature  which  is  never  found  in 
the  genuine  signature,  unless  it  be  when  Mrs.  Gaines  signs  *'  Myra  " 
alone  in  a  post-script.  In  the  genuine  signatures  of  the  deceased,  the 
letter  "k"in  "darJk"  invariably  ends  with  a  loop,  rej»enibling  the 
letter  "  e"  as  though  she  intended  to  write  "  Clarkey^^  it  even  appears 
that  she  thus  turns  the  letter  ''  k  "  whenever  it  ends  any  woihI  such  as 
*^  clerk  ^^  '<  a«2;,^^  etc.,  and  in  the  two  signatures  under  examination, 
the  absence  of  the  loop  in  finishing  the  letter  *^  k  '^  in  Olark  is  signally 
apparent. 

In  her  letters,  Mrs.  Gaines  had  two  peculiarities  in  writing  the  word 
**  friend,"  one  in  the  letter  **/"  and  the  other  in  the  letter  "  d  "  the 
attempt  in  the  spurious  will  to  imitate  her  form  of  *'/"  is  quite  palpa- 
ble, but  is  an  awkward  failure,  and  the  same  may  be  said  of  the  letter 
'*  d  "  in  the  same  word,  which  terminates  with  a  graceful  loop,  when 
Mrs.  Gaines  almost  always  terminated  in  the  letter  ^'<2"  with  a  down- 
wai'd  stroke,  and  never  with  a  loop. 

In  not  a  single  word  in  all  of  the  documents  before  us  which  were 
written  by  Mrs.  Gaines  have  we  found  a  capital  letter  *'  J"  even  re- 
sembling in  form  or  character,  the  well  defined,  well  shaped  and  ele- 
gantly finished  "  J  "  in  the  words  "  Jan,  8f A,"  etc.,  in  the  heading  of 
the  will  of  that  date ;  tke  same  may  be  remarked  of  the  word  "^AugusV 
in  the  heading  of  the  confidential  letter. 

In  every  letter  which  we  have  seen  from  the  pen  of  Mrs.  Gaines,  the 
date  thereof  and  the  name  of  the  place  whence  written,  are  placed 
on  the  extreme  right  edge  of  the  paper,  so  close  thereto,  as  to  leave 
barely  enough  space  to  write  the  necessary  words.  In  the  confidential 
letter,  the  words  '^  Washington,  D,  C''  are  placed  near  the  middle  of 
the  line,  more  to  the  left  of  the  paper ;  and  in  the  spurious  will,  the 
words  ^'  New  Orleana^'*  are  located  on  the  extreme  left  edge  of  tlie 
paper. 

We  might  go  on  in  this  way  and  establish  a  difference  between  the 
characteristic  features  and  peculiarities  of  every  word  in  the  forged 
will  and  the  peculiarities  in  shaping  the  same  words  in  the  genuine 
hand-writing  of  Mrs.  Gaines.  But  this  would  be  work  of  8uper(»roga- 
tion,  and  would  serve  no  useful  purpose.  It  is  sufficient  to  say  that  we 
have  made  that  identical  comparison  with  the  result  as  above  indicated. 

Our  solemn  conviction  is  that  the  will  propounded  by  Mrs.  Evans,  is 
not  in  the  hand-writing  of  Mrs.  Gaines,  and  that  it  is  manifestly  a 
forgery,  and  that  therefore  the  judgment  of  the  lower  court  is  correct. 
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It  will  be  noticed  from  the  tenor  of  this  opinion,  that  the  conclusion 
reached  by  us  on  the  first  point  of  our  inquiry  would,  perhaps,  have 
been  of  itself  decisive  of  the  whole  controversy. 

Under  ordinary  circumstances  we  might  have  been  disposed  to  close 
the  discussion  at  that  point,  but  considering  that  the  whole  case  was 
discussed  by  counsel  in  subdivisions  which  differed  from  those  which 
we  have  adopted,  and  that  all  the  points  of  investigation  were  very 
closely  blended  together,  we  have  concluded  to  review  the  entire  field 
of  discussion,  while  we  restricted  our  reasons  to  elucidate  only  the 
salient  facts  or  features  of  the  case. 

Our  study  of  the  evidence  has  been  exceedingly  laborious  and  our 
comparison  of  hand-writings  quite  prolonged  and  very  tliorough  ; 
hence  we  leave  the  case  with  the  absolute  conviction  that  our  painful 
task  has  been  faithfully  and  conscientiously  performed. 

The  judgment  appealed  from  is  therefore  affirmed. 

CONCURRING  OPINION. 

Fenner,  J.  I  do  not  profess  to  be  an  expert  in  hand- writing,  and 
the  document  propounded  as  the  will  of  Mrs.  Gaines  is  too  skillful  an 
imitation  of  her  writing  to  enable  me  to  pronounce  from  mere  inspec- 
tion and  comparison  that  it  is  a  forgery.  Nor  would  the  testimony  of 
the  experts  serve,  unaided,  to  convince  me  of  the  fact.  I  discern  differ- 
ences between  specimens  of  Mrs.  Gaines^  writing  and  signatures  ad- 
mitted to  be  genuine,  quite  as  marked  as  those  signalized  in  the  evi- 
dence of  the  experts  and  in  tlie  opinion  of  the  court. 

Still,  the  contradictory  evidence  on  the  subject  of  the  apparent  gen- 
uineness of  the  will  is  of  a  nature  to  leave  the  question  in  serious 
doubt  on  this  point,  and  to  justify  and  require  a  resort  to  other  cir- 
cumstances for  the  purpose  of  determining  it. 

For,  after  all,  the  factum  prohandum  is  that  this  instrument  is  the 
veritable  will  of  Myra  Clark  Gaines,  and  however  perfect  the  resem- 
blance to  her  writing,  yet  if  the  other  proof  in  the  case  is  of  a  charac- 
ter to  satisfy  the  judicial  mind  that  she  did  not  execute  it,  tlie  probate 
of  the  will  must  be  denied. 

Now  in  tliis  case,  I  discover  the  following  circumstances,  several  of 
which  are  adverted  to  in  the  majority  opinion,  but  which  I  prefer  t-o 
recapitulate  and  group  together,  in  order  that  their  collective  weight, 
as  operating  on  my  mind,  may  be  appreciated. 

Ist.  There  exists  no  bond  of  blood  or  affinity  l>etween  the  beneficia- 
ries under  the  will  propounded  and  Mrs.  Gaines,  while  she  left  direct 
descendants,  who  were  the  natural  objects  of  her  affection  and  who 
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had  done  nothing  to  forfeit  her  bounty.  It  is  difficult  to  conceive  why 
Bhe  should  divert  from  her  grandchildren  to  these  persons  so  large  a 
share  of  her  estate. 

2d.  The  evidence  leaves  no  doubt  on  my  mind  that  the  friendship 
which  Mrs.  Gaines  had  at  one  time  felt  for  Mrs.  Evans  had  suffered  a 
great  change  during  the  latter  years  of  her  life.  This  appears  from 
her  letters  and  conversation,  as  well  as  from  the  greatly  diminished 
intercourse  between  them.  The  change  may  have  been  wrought  by 
the  influence  of  others,  but  this  does  not  negative  its  existence.  Nor 
is  it  contradicted  by  the  expressions  of  formal  regard  contained  in 
contemporaneous  letters  to  Mrs.  Evans,  written  generally  on  business ; 
and  the  nature  of  that  business  is  itself  a  strong  negation  of  the  exist- 
ence in  the  mind  of  Mi*8.  Gaines  of  any  such  benevolent  sentiments 
towards  Mrs.  Evans  as  are  evinced  in  the  will.  It  related  to  hard  and 
usurious  bargains  which  Mrs.  Gaines  was  then  driving  with  Mrs.  Evans 
under  the  convenient  g^se  of  a  fictitious  third  person,  repeating  the 
trick  of  the  usurer  in  Sheridan's  immortal  comedy,  pretending  to  get 
the  money  loaned  from  another  lender  who  was  ''  an  unconscionable 
dog."  Her  whole  conduct  in  the  premises  displayed  an  eager  desire  to 
get  the  better  of  Mrs.  Evans — certainly  not  natural  towards  one  whom 
she  contemplated  as  her  intended  legatee  of  so  large  a  share  of  her 
estate. 

In  this  connection  I  attach  no  weight  to  the  curious  documents  pro- 
duced and  foreshadowing  this  will,  because  these  and  the  will  must 
stand  or  fall  together  as  parts  of  one  whole,  all  of  which  or  none  are 
genuine. 

3d.  The  wills  of  January  4  and  5,  four  days  preceding  the  date  of 
the  will  propounded,  though  invalid  for  defects  of  form,  were  undoubt- 
edly the  free  and  genuine  expression  of  the  testamentary  wishes  of 
Mrs.  Gaines,  and  are  absolutely  inconsistent  with  the  existence  in  her 
mind  at  that  time  of  any  wish  to  make  a  disposition  in  favor  of  Mrs. 
Evans  or  her  mother.  Nothing  occurred  to  the  knowledge  of  any  one 
having  access  to  her,  before  or  after  the  making  of  that  wiU,  indicating 
dissatisfaction  with  their  dispositions,  at  least  so  far  as  her  grand- 
children were  concerned,  or  any  desire  or  intention  to  change  it  then. 

4th.  It  is  certainly  a  significant  circumstance  that  Mrs.  Gaines  had 
made  a  conveyance  of  the  Fuentes  property,  which  was  bequeathed 
to  Mrs.  Perkins  in  the  pretended  will,  to  Wilder,  which  was  extant  and 
unrevoked ;  and  though  it  may  have  been  a  simulated  title,  Mrs.  Per- 
kins might  have  been  unable  to  establish  the  simulation,  and  it  is 
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Strange  that  in  making  such  a  bequest  she  should  not  have  allnded  to 
the  condition  of  the  title,  or  left  some  clue  for  the  legatee. 

5th.  The  mode  in  which  the  will  came  into  the  possession  of  Mrs. 
Evans,  according  to  her  own  account,  is  mysterious  and  extraordinary. 
As  she  had  had  no  access  to  Mrs.  Graines,  the  will  must  necessarily 
have  reached  her  through  some  third  person ;  and  the  person  named 
by  her  absolutely  denies  any  connection  with  it  and  contradicts  the 
whole  statement  of  Mrs.  Evans. 

I  have  duly  considered  the  commentaries  upon  the  character  of  this 
person's  testimony  and  upon  various  significant  circumstances  which 
cast  suspicion  upon  it.  While  they  raise  a  doubt  as  to  its  entire  truth- 
fulness and  a  suspicion  that  she  had  had  some  connection  with  the 
paper  and  some  kind  of  dealing  with  Mrs.  Evans  in  relation  to  it,  they 
do  not  convince  me  that  she  spoke  falsely  in  denying  that  she  ever  re- 
ceived the  paper  from  Mrs.  Gaines. 

At  all  events,  the  statement  of  Mrs.  Evans  as  to  the  manner  in  which 
the  paper  came  into  her  hands  is  entirely  unsupported  and  is  denied  by 
the  only  witness  who  could  have  confirmed  it. 

6th.  To  cap  the  climax,  the  evidence  places  it  beyond  belief  that 
Mrs.  Gaines  could  have  executed  the  will  propounded  on  January  8. 
That  evidence  is  stated  with  great  force  in  the  majority  opinion  and 
need  not  be  repeated. 

Conceding  it  to  be  possible  that  Mrs.  Gaines,  by  a  tremendous  exer- 
tion of  will  power,  might  have  written  the  words  "January  8th,  1885" 
on  that  day,  in  the  firm  and  shapely  characters  presented  in  this  paper, 
yet  it  is  manifest  that,  in  order  to  do  so,  she  must  have  either  had  as- 
sistance, or,  at  least,  that  the  paper,  the  pen  and  the  ink  should  have 
been  at  her  hand.  The  evidence  leaves  it  doubtful  whether  she  was 
ever,  for  a  moment,  alone  on  that  day.  It  is  conclusive  that  no  one 
assisted  her  to  write  any  part  of  the  document,  and  that  she  did  not 
so  write  in  the  presence  of  any  of  her  attendants ;  and  that  the  pen, 
ink  and  paper  were  not  together  at  her  hand  in  such  manner  that  she 
could  have  used  them  unassisted.  Unless  some  dark  perjury  lurks  in 
the  testimony  of  her  attendants,  it  is  humanly  impossible  that  Mrs. 
Gaines  executed  that  will  or  any  part  of  it  on  the  8th  of  January,  1885. 

Taking  all  the  foregoing  circumstances  together,  my  mind  is  imable 
to  resist  the  conviction  that  the  document  propounded  is  not  the  will 
of  Myra  Clark  Gaines. 

The  evident  sincerity  of  proponent's  counsel  and  the  signal  skill 
with  which  they  have  arranged  the  lights  and  shadows  of  their  case, 
BO  as  to  throw  its  strong  points  into  bold  relief  and  to  obscure  its 
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weaknesses,  have  at  times  in  the  course  of  my  investigation  engen- 
dered doubts  and  staggered  the  firmness  of  my  conviction ;  but  when 
I  revert  to  the  overwhelming  array  of  circumstances  above  detailed 
they  leave  my  mind  in  no  doubt  that  the  strength  of  proponents^  cause 
lies  in  the  argument  of  counsel  and  not  in  the  cold  facts  of  the  record. 
I  concur  in  the  decree. 


On  Application  for  Rehearing. 

Poch£,  J.  The  main  object  of  appellant  is  to  induce  us  to  modify 
our  decree  from  a  final  judgment  to  one  of  non-suit  only. 

The  principal  reliance  is  on  the  uncertainty  of  human  lestimony, 
especially  in  matters  of  handwritings.  Such  an  argument  might  ap- 
ply to  all  convictions  of  the  human  mind,  based  on  extraneous  proof, 
and  to  all  human  judgments. 

But  the  issue  pi'esented  by  the  pleadings  was  the  genuineness  of  the 
will  propounded  by  Mrs.  Evans,  and  having  reached  the  conclusion 
that  the  will  was  not  genuine,  we  can  find  no  logical  middle-ground 
on  which  to  rest  a  judgment  of  non-suit. 

The  evidence  and  the  considerations  which  convinced  us  that  the 
document  propounded  as  the  olographic  will  of  Mrs.  Graines,  was 
not  genuine,  in  other  words,  that  it  was  not  in  the  hand- writing, 
either  in  the  body  or  in  the  signature,  of  Mrs.  Gaines,  logically  carries 
with  them  the  conclusion  that  the  pretended  will  was  in  the  hand- 
writing of  some  otlier  person,  or,  in  other  words,  that  it  was  a  forged 
document. 

There  is  no  pei*ceptible  difference  between  the  two  propositions ;  the 
only  distinction  being  that  one  proposition  is  couched  in  negative 
woids,  and  the  other  in  afilrmative  terms.  Hence  our  decree,  if  it  had 
been  restricted  to  the  declaration  that  the  will  was  not  genuine,  and 
that  therefore  it  could  not  be  probated,  would  not  in  substance  have 
differed  from  the  judgment  which  refuses  the  probate  because  the  will 
is  a  forgery. 

To  have  said  less  would  not  have  been  consistent  with  the  conclus- 
ions forced  on  our  minds  by  the  record,  and  would  not  have  done  jus- 
tice to  the  force  of  the  evidencve  which  it  was  our  duty  to  examine  and 
to  consider. 

Our  solemn  conviction  is  that,  not  only  has  Mrs.Evans  failed  to  show 
that  the  will  which  she  propounds  is  in  the  hand-writing  of  Mrs.  Gaines, 
but  that  the  opponents  have  succeeded  in  demonstrating  that  the  docu- 
ment is  not  in  the  hand-writing  of  the  deceased. 

The  legal  deduction  from  that  fact  is  that  the  instrument  is  a  forg- 
ery it  therefore  became  our  duty  to  so  declare  and  to  adjudicate  ac- 
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cordingly.  There  must  be  an  end  to  litigation^  and  when  the  evidence 
is  sufficient  to  justify  a  final  judgment, courts  would  be  derelict  to  their 
duty  in  refusing  to  give  it  all  the  legal  effect  it  is  entitled  to. 

But  we  are  charged  with  error  in  simply  affirming  the  judgment  of 
the  lower  court,  on  the  ground  that  the  judge  committed  a  palpable 
error  in  adjudicating  that  the  confidential  letter  of  August  23, 1884,  is 
likewise  a  forgery. 

Our  attention  had  not  been  previously  drawn  to  that  feature  of  the 
judgment,  and  on  close  examination  of  the  pleadings,  we  think  that 
such  an  adjudication  is  not  indispensable  to  the  ends  of  justice  and 
strictly  speaking,  perhaps  not  covered  by  the  issue  as  narrowed  down 
by  the  pleadings. 

But  we  understand  the  reason  which  led  the  judge  into  that  slight 
error }  it  was  superinduced  by  the  following  language  in  appellant's 
first  petition.  Referring  to  the  will  which  was  presented  for  probate, 
counsel  said : 

''That  petitioner  herewith  presents  said  testament  for  probate ;  that 
she  likewise  produces  another  testament  of  decedent  of  anterior  date,'' 
and  the  prayer  of  the  petition  is  for  probate  of  ''said  last  will  and  tes- 
tament," without  reference  to  the  dates  of  either  of  the  wills. 

The  judge  may  therefore  have  had  reasons  to  suppose  that  the  gen- 
uineness of  both  wills  was  at  issue. 

But  on  close  examination  we  find  that  Mrs.  Evans  did  not  ask  for 
probate  *as  a  will  of  the  confidential  letter  of  August  23,  1884,  and 
hence  it  is  proper  that  it  be  not  dealt  with  as  a  testament,  or  as  an 
issue  for  ac^udication. 

What  was  said  on  the  subject  in  our  opinion  is  purely  argumenta- 
tive, and  we  had  not  then  considered  the  fact  that  the  district  judge 
had  treated  the  matter  as  an  issue  in  the  case.  This  is  shown  by  our 
concluding  language,  which  says:  "Our  solemn  conviction  is  that  the 
wiU  propounded  by  Mrs.  Evans  is]  not  in  the  handwriting  of  Mrs. 
Gaines."  *  •  •  Hence  it  is  clear  that  our  intention  was  not  to  de- 
clare any  other  document  to  be  a  forgery,  in  our  decree.  We  therefore 
consider  that  those  expressions  in  the  judgment  appealed  from  are 
mere  surplusage. 

But  to  remove  all  doubts  on  the  subject,  we  shall  amend  the  decree 
in  that  particular.  But  as  the  proposed  amendment  does  not  alter  the 
practical  result  of  the  litigation  as  settled  by  the  judgment  appealed 
from,  it  is  not  of  the  nature  of  amendments  which  in  law  usually  en- 
tail the  costs  of  appeal  on  the  appellee. 
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A  second  examination  of  the  case  has  satisfied  ns  that  all  the  con- 
clusions of  law  and  on  the  evidence  contained  in  our  opinion  are  sup- 
ported by  the  record,  by  sound  reason  and  by  authority. 

It  is  therefore  ordered  that  our  former  decree  be  amended  so  as  to 
read  as  follows : 

The  judgment  appealed  from  is  therefore  amended  by  striking  out  of 
it  that  portion  which  ac^udicates  that  the  confidential  letter  of  August 
23, 1884,  purporting  to  have  been  made  by  the  deceased,  Myra  Clark 
Gaines,  as  a  last  will  and  testament,  be  rejected  as  false,  fraudulent 
and  forged  and  not  entitled  to  probate,  and  as  thus  amended  said 
judgment  be  afilrmed.    Costs  of  appeal  to  be  paid  by  appellant. 

Rehearing  refused. 


No.  9540. 
Succession  of  Mrs.  Laura  E.  Bright. 

A  jQdtoial  sale  made  withoat  an  order  of  court,  or  in  oontraventton  of  the  terms  of  such  an 
order  where  one  exlste,  is  an  ahsolate  nallity,  and  no  resort  to  a  direet  order  is  necea- 
sary  to  have  it  dedared. 

And  eyen  where  the  nullity  is  relative  only,  if  asserted  hy  reoonrentional  demand  in  the 
answer,  and  aU  the  parties  in  interest  with  respect  to  the  sale  are  before  the  court,  such 
nullity  may  be  determined  and  decreed. 

A  Judgment  or  Judicial  order  must  be  construed  in  connection  with  the  averments  and 
prayer  of  the  petition  therefor.  And  where  the  averments  of  a  petition  presented  by 
the  surviving  partner  of  a  community  administering  the  succession  of  the  deceased 
spouse,  are  to  the  effect  that  a  sale  of  the  community  property  is  essential  to  pay  the 
community  debts,  and  the  prayer  of  the  petition  is  in  conformity  therewith,  the  order 
of  sale  rendered  on  such  petition  will  be  construed  to  require  the  sale  of  an  immovable 
belonging  to  the  community  in  its  entirety  and  to  confer  no  authority  to  seU  only  the 
undivided  interest  of  the  deceased  therein ;  and  a  sale  of  such  interest  would  be  null 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
La4saru8,  J. 

H,  L,  Edwards  and  Qeo,  L.  Bright  for  the  Tutor,  Appellant. 
E.  T.  Merrick,  8r.,  A.  H.  Wils(m  and  E.  T.  Merrick,  Jr.,  contra. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  Louis  J.  Bright,  as  natural  tutor  of  his  minor  children, 
issue  of  his  marriage  with  Laura  E.  Merrick,  his  deceased  wife,  filed  an 
account  of  his  administration  of  the  succession  of  said  deceased,  and 
in  liquidation  of  the  community  that  existed  between  them  resulting 
from  their  marriage. 
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The  liccoaut  was  opposed  by  the  under  tntor  of  the  minors,  and 
judgment  was  rendered  sustaining  the  opposition  in  part;  from  which 
the  tntor  and  accountant  has  appealed. 

1.  The  sole  complaint  of  the  appellant  before  this  Court  relates  to 
that  part  of  the  judgment  appealed  from,  declaring  the  nullity  of  the 
sale  of  the  community  property,  and  rejecting  the  item  representing 
the  price  at  which  it  was  adjudicated  from  the  account. 

This  sale  was  made  upon  the  application  of  the  tutor.  In  this  appli- 
cation he  represented  that,  to  pay  the  debts  of  the  community,  it  was 
necessary  to  sell  all  the  movable  and  immovable  property  belonging 
thereto,  and  described  in  the  inventory,  and  the  prayer  of  his  petition 
was  that  the  under  tutor  show  cause  why  all  the  property  movable 
and  immovable  of  the  community  should  not  be  sold. 

The  order  of  sale  granted  on  this  petition  was  to  the  effect  '^that  the 
movable  and  immovable  property  belonging  to  the  succession  of  Laura 
£.  Bright,  be  sold  at  public  auction." 

Under  this  order  the  tutor  caused  to  be  sold  one  undivided  half  of 
certain  community  property — consisting  of  a  lot  and  buildings  in  this 
city— described  in  the  inventory  of  the  succession,  and  appraised 
therein  for  $5000,  which  he  purchased  himself  for  (1670.  With  this 
sum  he  credited  the  community  in  his  account. 

The  opponent  objected  to  this  sale  and  asked  that  its  nullity  be  de- 
clared on  tiie  grotind  that  the  sale  of  the  undivided  half  of  this  prop- 
erty WHS  illegal,  and  unwarranted  by  the  order  under  which  it  pur- 
ports to  have  been  made. 

This  order  must  be  determined  as  to  its  scope  and  effect  in  connec- 
tion with  the  petition  to  obtain  the  sale  and  the  prayer  thereof ;  and 
when  we  consider  that  the  petition  alleged  that  a  sale  of  the  commu- 
nity property  was  necessary  to  pay  the  community  debts  and  the 
prayer  was  for  the  sale  of  the  community  property,  and  that  this 
property  was  placed  on  the  inventory  of  the  succession,  the  conclusion 
is  irresistible  that  the  true  purport  and  meaning  of  the  order  was  to 
direct  and  require  that  this  property  be  sold  in  its  entirety. 

The  sale  was  for  the  purpose  of  paying  the  debts  of  the  community, 
and  there  is  no  authority  for  selling  either  the  separate  property  of 
the  deceased  or  her  separate  interest  in  the  common  property  for  that 
purpose.  Besides  it  is  manifest  that  a  sale  of  an  undivided  interest  in 
such  property  as  the  property  in  question  could  only  result  in  its 
sacrifice. 

Moreover  the  tutor  by  asking  that  the  entire  property  be  sold  for 
the  purpose  stated  in  his  petition,  gave  his  consent  to  the  sale  not  only 
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of  the  undivided  interest  of  bis  deceased  wife  therein,  but  of  his  own 
half  thereof;  and  in  effecting  the  sale,  he  was  entirely  without  war- 
rant to  depart  from  the  plain  intent  and  meaning  of  the  order,  as  con- 
strued by  his  own  acts  and  averments  and  the  prayer  of  his  petition. 
The  sale,  therefore,  of  the  undivided  interest  was  in  contravention  of 
the  order  and  rendered  the  sale  a  nullity. 

2.  But  it  is  contended  by  the  counsel  for  the  tutor,  that  this  nullity 
could  not  be  propounded  in  an  opposition  to  the  account,  and  could 
only  be  asserted  in  a  direct  action.  If,  as  we  have  stated  above,  there 
was  no  order  or  judgment  that  justified  the  sale,  then  the  nullity  was 
absolute,  and  such  nullity  could  be  declared,  though  pleaded  in  an 
answer  or  an  opposition  and  without  resorting  to  a  direct  action. 

Moreover  the  opposition  in  question,  by  its  very  terms,  was  an  ans- 
wer and  a  reconventional  demand;  and  as  the  purchase  had  been 
made  by  the  accountant  himself,  and  all  the  parties  in  interest  were 
before  the  court,  the  nullity,  even  if  not  absolute,  could  have  been 
properly  declared  under  the  demand  in  reconvention,  and  the  special 
prayer  therefor  contained  in  the  opposition. 

3.  Finally,  it  is  urged  with  much  earnestness  that  the  record  shows 
that  the  succession  of  Mrs.  Bright  is  wholly  insolvent,  and  the  com- 
munity is  greatly  indebted,  and  that  the  minor  heirs  of  the  deceaseil 
are  without  interest  in  this  opposition,  and  that,  even  if  the  property- 
in  question  were  sold  again  and  brought  its  full  appraisement,  the}* 
would  not  be  in  the  least  l>enefited  thereby,  since  it  would  not  pay  the 
community  debts. 

This  may  be  so,  but  if  so,  it  does  not  authorize  this  Court  to  decline 
considering  the  legal  questions  presented  by  the  record. 

There  was  no  motion  to  dismiss  the  opposition  for  wa^nt  of  interest 
in  the  oi)ponents ;  no  objection  to  evidence  in  support  of  the  opposi- 
tion. Moreover,  the  proceedings  for  a  liquidation  of  the  community, 
and  for  the  sale  of  its  property  and  the  settlement  of  the  tutor's  ac- 
count were  conducted  contradictorily  with  the  minors  through  their 
under  tutor  and  were  predicated  on  the  existence  of  an  interest  in  them 
in  the  succession  and  the  property,  the  subject,  the  order  and  the  sale, 
and  were  inaugurated  by  the  tutor,  and  therefore  we  are  compelled  to 
determine  the  legal  questions  that  have  arisen  in  these  proceedings, 
however  this  determination  may  affect  the  parties,  or  whether  it  affects 
them  at  all,  and  however  much  we  may  deplore  useless  and  fruitless 
litigation,  such  as  this  is  charged  to  be. 

4.  There  is  a  motion  made  on  the  part  of  the  appellee  to  amend  the 
judgment,  which  we  have  attentively  considered. 
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In  the  condition  of  the  account  as  affected  by  the  judgment,  and  in 
the  absence  therefrom  of  one  of  the  most  important  items,  represent- 
ng  the  immovable  property  or  the  proceeds  of  its  sale,  it  would  be 
impracticable  to  make  a  complete  or  satisfactory  adjustment  of  the 
accounts,  and  besides  not  being  satisfied  that  the  evidence  in  the  record 
warrants  the  amendments  or  any  of  them  asked  for,  we  have  deemed 
it  best  not  to  disturb  the  judgment  appealed  from,  which,  considering 
some  of  the  reasons  assigned  for  its  rendition  by  the  judge  a  quo,  evi- 
dently contemplates  another  account  after  the  sale  of  the  property 
ordered  thereby  has  been  effected. 

Judgment  affirmed. 

Rehearing  refused. 
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l»~l44  The  State  of  Louisiana  vs.  Ben.  £.  Brabson. 

50      26 

50   46:<     The  State  can  mppeftl  In  orimiiud  oases  after  Terdiot  rendered  and  Judgment  has  been  ar* 

38      144',  rested. 

120  437|  jq  i^q  indiotment  for  mnrder  it  is  not  essential  that  the  name  of  the  deceased  should  follow 
the  word  "marddr."  If  it  be  in  another  part  of  the  sentence  so  that  it  certainly  appears 
to  be  the  object  of  that  verb,  and  there  can  be  no  doabt  upon  whom  the  crime  is  charged 
to  have  been  committed,  it  is  sufficient  to  answer  the  reqairemento  of  our  statute. 
If  the  prisoner  is  fully  informed  by  the  indictment  for  the  murder  of  what  person  he  is  ac- 
cused, so  that  if  he  had  been  acquitted  he  could  plead  aiUr^oit  acquit  to  another  indict- 
ment for  the  murder  of  the  same  person,  the  indictment  is  good. 

APPEAL  from  the  Twenty -seventh  District  Court,  Parish  of  West 
Carroll.     William8,  J. 

M.  J.  Cunningham,  Attorney  General,  for  the  State,  Appellant 
E.  P.  WelU  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  defendant  was  indicted  for  murder,  was  convicted 
of  manslaughter,  and  moved  in  arrest  of  judgment,  which  motion  be- 
ing sustained  the  State  appealed. 

The  prisoner  moves  here  to  dismiss  the  appeal  on  two  grounds : 

1.  That  the  State  cannot  appeal  in  criminal  cases  after  verdict  ren- 
■  dered. 

We  have  recently  held  that  the  same  reasons  that  entitle  the  State 
to  an  appeal  when  the  indictment  has  been  quashed  and  the  prosecu- 
tion has  thus  been  prevented,  apply  when  the  prosecution  has  been 
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successful  and  judgment  thereon  has  been  arrested.  State  y.  Robin- 
son, 37  Ann.  673. 

2.  ''That  there  has  been  no  final  settlement  of  the  case  in  the  lower 
court,  the  accused  being  still  held  for  trial  for  tlie  same  offence." 

The  object  of  the  appeal  is  to  make  final  the  trial  already  had. 

The  motion  is  denied. 

The  ground  of  the  motion  in  arrest  is,  ''it  is  not  charged  in  the  in- 
dictment that  the  accused  did  make  an  assault,  nor  is  it  charged  that 
the  accused  did  feloniously  and  of  his  malice  aforethought  kill  and 
murder  John  F.  Webb." 

The  indictment  charges  that  the  prisoner  "  with  force  and  arms  in 
and  upon  the  body  of  one  John  F.  Webb,  a  person  in  the  peace  of  the 
State,  then  and  there  being  feloniously,  willfully,  and  of  his  malice 
aforethought  did  kill  and  murder  contrary,  etc." 

The  objection  appears  to  be  that  the  name  of  Webb  is  not  repeated 
after  the  word  "murder." 

By  our  statutes  nothing  more  is  required  in  an  indictment  for  mur- 
der but  to  charge  that  the  accused  did  feloniously,  willfully  and  of  his 
malice  aforethought,  kill  and  murder  the  deceased.  Rev.  Stats.,  sec. 
1048.  It  is  not  sacramental  that  the  name  of  the  deceased  shall  follow 
the  word  "murder."  If  it  be  in  another  part  of  the  sentence,  so  that 
it  certainly  appears  to  be  the  object  of  that  verb,  and  there  can  be  no 
doubt  upon  whom  the  crime  is  charged  to  have  been  committed,  it  is 
sufficient  to  answer  the  requirements  of  the  statute.  Wharton  Or.  PI. 
and  Pr.  i  760. 

The  prisoner  is  fully  informed  by  this  indictment  for  the  murder  of 
what  person  he  is  charged,  and  if  he  had  been  acquitted  could  have 
pleaded  autrefois  aoquit  to  another  indictment  for  the  murder  of  the 
same  man.    State  v.  Frances,  36  Ann.  336 ;  State  v.  Simien,  Ibid,  923. 

The  motion  in  arrest  was  improperly  sustained  and  the  case  must  be 
remanded  for  sentence  to  be  passed  upon  the  prisoner  for  the  crime  of 
which  he  has  been  convicted. 

It  is  therefore  ordered  and  decreed  that  the  ruling  of  the  lower  court 
sustaining  the  motion  in  arrest  of  judgment  is  avoided  and  reversed, 
and  the  case  is  remanded  with  directions  to  the  judge  below  to  pass 
sentence  upon  the  prisoner  according  to  law. 

10 
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No.  9656. 
iTi  770        Mrs.  Julia  Trezevant  and  Husband  vs.  H.  B.  Holmes,  Sheriff  et  al. 

A  wife  enjoining  the  seizare  and  sale  of  movables  seised  under  executory  process  against 
ber  hasband  as  part  of  the  mortgaged  property,  on  the  doable  ground  that  they  belong 
to  her  and  were  not  covered  by  the  mortgage,  beoaase  not  attached  to  the  mortgaged 
property,  has  no  interest  in  the  last  question,  because,  if  they  do  not  belong  to  her,  it  is 
not  her  concern  whether  they  were  covered  by  the  mortgage  and  were  properly  seised 
or  not ;  and  if  they  do  belong  to  her,  it  is  of  no  consequence  whetiier  they  were  at- 
tached to  the  property  or  not.    The  question  of  title  is  the  only  material  issue. 

Although  we  hare  held  that  the  agency  of  the  husbanft  is  not  incompatible  with  the  wife's 
separate  administration,  yet  such  agency  must  be  clear  and  certain,  and  the  administra- 
tion must  be  distinctly  conducted  in  her  name  and  for  her  account . 

Under  thecircumstancee  of  this  case,  where  the  husband  conducted,  as  one  plantation,  three 
adjoining  places,  one  belonging  to  his  wife  and  the  others  to  himself,  carried  on  the 
whole  business  in  his  own  name,  shipped  the  crops,  obtained  advances  and  supplies,  and 
received  credits  on  his  own  account,  such  administration  is  that  of  the  husband  and  the 
fruits  belong  to  the  community. 

Movables  on  such  places,  destined  to  the  use  of  the  whole  property,  purchased  during  the 
existence  of  the  community  and  found  in  the  husband's  possession,  are  presumed  to 
belong  to  the  community. 

These  presumptions  can  only  be  rebutted  by  clear  evidence  establishing  that  they  were 
purchased  by  the  wife  with  paraphernal  funds  under  her  separate  administration  and 
control. 

The  evidence  in  this  case  fails  to  establish  the  wife's  title,  and  as  she  has  no  authority  to 
vindicate  rights  appertaining  to  the  community,  her  claim  is  re^jected. 

APPEAL  from  the  Eighth    District  Coart,  Parish  of   Madisoo. 
Delonyy  J. 


A,  L.  SUick  and  E,  G,  Montgomery  for  Plaintiff  and  Appellee. 
Stone  dc  Murphy  and  W,  8.  Benedict  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  At  the  date  of  her  marriage  with  Geo.  T.  Trezevant  in 
J  871,  Mrs.  Jalia  Trezevant  held^  under  an  agreement  of  purchase 
afterwards  perfected,  a  plantation  in  Madison  parish.  Subsequently 
her  husband  bought  two  tracts  of  lands,  adjoining  the  wife^s  property, 
one  on  each  side.  From  the  date  of  said  purchases,  the  three  tracts 
were  embodied  and  administered  as  one  plantation  under  the  control 
of  the  husband. 

Since  1880,  the  commercial  firm  of  Nugent  &  Lallande  and,  after  its 
dissolution,  John  B.  Lallande,  had  been  the  factors  of  the  entire  plan- 
tation, the  business  being  conducted  exclusively  with  the  husband,  in 
whose  sole  name  the  accounts  were  kept,  upon  whose  credit  the  sup- 
plies and  advances  were  furnished,  who  shipped  all  the  crops  in  his 
own  name  and  received  credit  for  all  proceeds  of  sale. 
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The  planting  operation  resulted  disastrously  and,  in  1884,  being  in- 
debted to  Lallande  in  tbe  sum  of  $8700,  Geo.  T.  Trezevant  executed  in 
his  favor  an  act  of  mortgage  upon  the  tracts  of  land  belonging  to 
himself. 

In  December,  1884,  Lallande  took  out  executory  process  under  which 
the  sheriff  seized  the  mortgaged  property  and  also  twenty  mules  and 
one  wagon  claimed  to  be  attached  thereto. 

Thereupon  Mrs.  Trezevant  instituted  the  present  injunction  proceed- 
ing enjoining  the  sale  of  the  mules  and  wagon  on  the  ground  that  they 
are  her  separate  paraphernal  property  and  were  not  attached  to  the 
mortgaged  property  or  covered  by  the  mortgage,  and  praying  for 
judgment  perpetuating  the  injunction,  decreeing  her  to  be  the  owner 
of  said  mules  and  wagon,  and  awarding  her  damages  against  Lallande 
and  the  sheriff. 

An  attempt  is  made  to  raise  a  double  issue,  viz :  1st.  That  she  is 
the  owner ;  2d.  That,  even  if  the  husband  was  owner,  yet  the  seizure 
was  wrongful,  because  the  mules  and  wagon  were  not  attached  to  the 
mortgaged  property. 

The  last  question  is  irrelevant.  If  Mrs.  Trezevant  is  the  owner,  it 
matters  not  whether  they  were  attached  to  the  property  or  not.  If  she 
is  not  the  owner,  they  belong  to  the  husband  or  to  the  community, 
and  she  has  no  authority  to  vindicate  rights  appertaining  to  either. 

We  have,  therefore,  nothing  to  decide  but  the  question  of  title. 

We  have  read  and  weighed  the  whole  evidence  with  great  care,  and 
we  are  satisfied  the  wife's  claim  of  title  is  not  sustained. 

The  pretension  that  the  wife  retained  the  administration  of  her 
plantation  and  conducted  the  same  through  her  husband,  merely  as' 
her  agent,  is  at  variance  with  the  law  and  with  all  the  facts.  It  is  true 
we  have  held  that  such  agency  is  not  incompatible  with  the  wife's  sep- 
arate administration  ^  but  we  were  careful  to  emphasize  the  circum- 
stances which  should  characterize  such  administration.  Thus  we  said: 
"  Mrs.  Jackson  administered  the  plantation  in  her  own  name,  her  hus- 
band acting  as  her  agent  by  virtue  of  procurations  which  she  was 
always  careful  to  prepare  and  to  deposit  with  her  merchants,  who  are 
shown  to  have  recognized  her  authority  as  principal  in  all  trans- 
actions. The  accounts  with  her  successive  merchants  were  always 
kept  in  her  name ;  she  was  credited  with  all  its  revenues  and  charged 
with  all  its  expenses.  Her  husband,  who  conducted  other  plantations 
for  his  own  account,  kept  his  own  accounts  with  the  same  merchants 
entirely  separate  from  the  wife's  plantation  accounts."  And  we  said : 
''  So  long  as  the  acts  of  the  spouses  make  it  clear  and  certain  that  the 
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wife  intends  to  reserve  the  administration  to  herself  and  the  husband 
does  not  assume  to  interfere  in  the  administration  except  as  the  express 
and  open  agent  of  the  wife,  we  can  see  nothing  to  prevent  the  admin- 
istration as  being  that  of  the  wife,  'separately  and  alone'  in  the  sense 
of  the  law."    Miller  vs.  Handy,  33  Ann,  160. 

With  regard  to  the  facts  of  this  case,  it  suffices  to  say  that  they  are 
marked  by  a  conspicuous  absence  of  every  feature  above  indicated, 
and  that  to  permit  the  wife  to  claim  the  benefit  of  separate  adminis- 
tration imder  such  circumstances  would  be  to  nullify  the  law  and  to 
enable  the  spouses  to  assign  the  fruits  to  the  wife  or  to  the  community 
in  their  own  option  as  their  convenience  might  require.  Hence,  w^e 
are  bound  to  hold  that  the  plantation  was  under  the  administration  of 
the  husband  and  that  the  fruits  thereof  fell  into  the  community. 

Thus,  every  presumption  of  law  is  against  the  wife's  ownership. 
The  mules  and  wagon  were  purchased  during  the  existence  of  the 
community,  and  the  presumption  is  that  they  were  community  pro- 
perty. 

They  were  in  possession  of  the  husband,  who  possessed  and  admin- 
istered the  plantation,  and  this  gives  rise  to  another  presumption  of 
community  ownership.    Bostwick  vs.  Gasquet,  11  La.  537. 

They  were  destined  to  the  use  of  the  three  plantations  as  a  whole ; 
but  even  were  they  considered  as  attached  to  the  wife's  plantation, 
(which  we  do  not  decide)  that  would  not  convert  them  into  immov- 
ables by  destination  as  part  thereof,  if  they  belonged  to  the  commun- 
ity and  were  placed  thereon  by  it.    Hall  vs.  Wyche,  31  Ann.  734. 

It  does  not  clearly  appear  that  the  wife  had  paraphernal  funds,  or 
any  funds  not  derived  from  the  revenues  of  this  plantation  which  be- 
longed to  the  community. 

So  far  as  the  origin  of  the  price  paid  for  the  property  is  concerned 
is  clearly  traced,  it  is  shown  to  have  been  paid  by  the  husband  out  of 
funds  under  his  own  control,  and  most  of  it  by  drafts  upon  Lallande, 
which  form  part  of  the  indebtedness  for  which  the  mortgf^e  was 
taken. 

The  property  was  assessed  as  that  of  Trezevant  and  wife. 

The  husband  represented  to  Lallande  that  he  owned  all  the  mules 
and  movables  on  the  places. 

The  mules  were  all  branded  witli  his  initials. 

The  confused  and  contradictory  evidence  of  the  wife  is  totally  insuf- 
ficient to  overcome  all  these  powerful  presumptions;  and,  indeed,  upon 
the  face  of  her  own  statements,  taken  as  a  whole,  we  should  conclude 
that  her  claim  of  title  was  not  sustained. 
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It  is,  therefore,  oixlered,  adjadged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed ;  and  it  is  now  or- 
dered, adjudged  and  decreed  that  there  be  judgment  rejecting  plain- 
tiff's  demand  and  dissolving  the  injunction  issued  herein,  reserving  to 
defendant,  John  B.  Lallande,  his  rights  against  the  principal  and 
surety  on  the  injunction  bond — plaintiff  to  pay  costs  in  both  costA. 


No.  9659. 
Police  Jury  of  East  Baton  Rouge  vs.  Wm.  Hubbs,  Clerk,  etc. 

The  Supreme  Coart  hae  do  Jurisdiotton  ov^r  suit  by  mandamat  to  compel  the  clerk  of  a 
district  coart  to  give  access  to  an  employ^  of  the  peUce  Jary  in  his  oiBce  for  the  parpose 
of  transcribing  mutilated  archives,  when  the  petition  contains  no  moneyed  demand, 
and  the  record  fails  to  disclose  any  pecuniary  intomst  exceeding  |2000  in  any  of  the 
parties  to  the  suit. 

A    PP£AL  from  the  Seventeenth  District  Court  for  the  Parish  of 
Cjl,    East  Baton  Rouge.    Burgess,  J. 


Beale  dk  Buehner  for  Plaintiff  and  Appellant. 
BoherUon  dk  Bussell  for  Defendant  and  Appellee. 


Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

PooH^,  J.  This  is  a  proceeding  by  mandamus  to  compel  the  de- 
fendant to  give  access  to  his  office  and  its  archives,  to  a  person  author- 
ized* by  contract  with  the  police  jury  to  transcribe  portions  of  the 
archives  which  are  mutilated. 

The  only  jurisdictional  allegation  in  plaintiff's  petition  is  that  plain- 
tiffs have  an  interest  in  the  suit  exceeding  one  hundred  dollars;  this  may 
have  been  sufficient  to  give  jurisdiction  to  the  district  court,  but  evi 
dently  not  sufficient  to  vest  jurisdiction  in  this  tribunal. 

We  find  nothing  in  the  record  sufficient  even  to  justify  a  strained 
supposition  of  jurisdiction  over  the  case  in  this  Court,  and  we  nre  at  a 
loss  to  conceive  by  what  process  of  reasoning  appellants  may  have 
been  led  to  bring  their  appeal  to  this  tribunal. 

The  question  is  entirely  covered  by  the  decision  in  the  case  of  State 
ex  rel.  Police  Jury  of  Livingston  parish  vs.  F.  W.  Miscar,  Sheriff  et  al. 
34  Ann.  834,  in  which  we  refused  to  entertain  an  appeal  in  a  case  in- 
volving the  right  of  the  police  jury  to  compel  the  sheriff  and  the  clerk 
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of  that  parish  to  remove  the  archives  of  their  respective  offices  from 
one  place  to  another. 

Bat  it  is  useless  to  argue  od  a  self-evident  proposition. 

The  motion  to  dismiss  based  on  our  want  of  jurisdiction  raiione 
materUB,  is  eminently  proper,  nnd  it  must  be  sustained. 

It  is,  tliercfore,  ordered,  that  this  appeal  be  dismissed  at  appellant's 
costs. 


No.  9484. 
Tnos.  Hutchinson,  Tutor,  vs.  Mrs.  Ann  Jamison  kt  als. 

One  who  olaims  property  by  inheritance  from  his  mother  and  at  her  deUh  goes  into  poasea- 
>tfl     _l  Bion  of  the  aame  under  an  honeat  belief  that  he  ia  the  aole  heir,  a  belief  founded  on  the 

fll7  221  faot  of  hlB  brother— the  only  other  child  of  his  mother— having  Joined  the  army  in  the 

war  between  the  States,  and  not  being  heard  from  thereafter  up  to  the  death  of  the 
mother,  an  interval  of  many  years,  is  a  possessor  in  good  faith.  As  such  possessor,  he 
can  only  be  made  liable  for  rents  from  Judicial  demand,  it  evicted,  and  the  party  evict- 
ing most  pay  him  for  improvements,  to  extent  of  the  price  of  the  materials  and  the 
workmanahip,  or  the  enhanced  value  of  the  soil,  and  if  the  latter  is  not  proved,  the 
measure  of  reimbursement  must  be  controlled  by  proof  of  the  former. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
LasaruSf  J. 

W.  8,  Benedict  and  J,  Timony  for  Plaintiff  and  Appellant. 
T.  J,  Semmes  (&  Payne  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiff,  as  tutor  of  his  two  minor  children,  owners 
of  13-96  of  certain  city  property  known  as  No.  200  Camp  street,  and 
1-16  of  other  property  known  as  No.  198  Camp  street,  of  this  city,  seeks 
to  effect  a  partition  of  the  same  by  this  suit,  and  also  to  recover  their 
share  of  the  revenues  of  the  last  mentioned  property  from  the  Ist  of 
January,  1865. 

The  defendant,  Mrs.  Jamison,  in  her  answer,  asserts  ownership  of 
the  entire  property  by  inheritance  and  prescription ;  resists  the  de- 
mand for  rent  in  any  event,  and  reconveues  for  the  value  of  the  im- 
provements made  by  her  on  the  property,  198  Camp  street,  as  a  pos- 
sessor in  good  faith,  should  plaintiff's  alleged  interest  in  the  property 
be  recognized  and  its  partition  ordered. 

The  other  defendants,  the  Blakeleys,  answer  by  general  denial,  but 
otherwise  make  no  defense. 

There  was  judgment  recognizing  plaintiff's  interest  in  the  property 
as  claimed,  ordering  its  partition,  decreeing  the  payment  of  rent  from 
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judicial  demand  only,  overrnliiig  the  pleas  of  prescription,  and  allow- 
ing to  the  defendant,  Mrs.  Jamison,  the  value  of  her  improvements  on 
property  198  Camp  street. 

From  this  judgment  the  plaintiff  has  appealed.  The  defendant  and 
appellee,  Mrs.  Jamison,  acquiesces  in  the  judgment  as  rendered,  save 
as  relates  to  the  value  of  the  improvements,  which  she  seeks  to  increase 
by  a  motion  to  amend. 

The  only  points  of  contention  left  for  our  determination  relate  solely 
to  the  matter  of  rent  and  the  value  of  the  improvements — all  other 
issues  being  eliminated  under  the  pleadings. 

For  a  clear  understanding  of  this  controversy,  it  would  be  well  to 
state  that  the  minors-plaintiffs  and  the  defendants  are  all  the  descend- 
ants of  one  Thomas  Stackhouse,  who  died  in  1848.  He  was  twice  mar- 
ried. The  issue  of  his  first  marriage  were  two  children,  Margaret  and 
Reynolds,  and  of  his  second  marriage,  three  children.  Of  the  latter, 
one  died  in  infancy,  leaving  Ann  (Mrs.  Jamison)  and  Thomas  Stack- 
house,  Jr.,  as  the  only  issue  of  the  second  marriage. 

Margaret,  daughter  of  the  first  marriage,  became  the  wife  of  John  A. 
Tumell,  and  died  leaving  two  (laughters.  One  of  these  daughters  mar- 
ried Thos.  Hutchinson,  and  died  subsequently.  The  issue  of  that 
marriage  are  the  two  minors,  plaintiffs  herein,  represented  by  their 
father  and  tutor.  The  other  daughter  of  Mr8..Tnmell  married  one 
Blakeley,  of  which  marriage  the  Blakeleys,  co-defendants  herein,  are 
the  issue. 

The  property,  200  Camp  street,  belonged  to  Thomas  Stackhouse,  Sr., 
at  his  death. 

The  property,  198  Camp  street,  was  purchased  by  Rebecca  Johnson, 
his  surviving  widow,  after  his  death. 

Mrs.  Jamison,  defendant,  went  into  possession  of  this  property  at 
the  death  of  her  mother  in  1864,  claiming  to  be  her  sole  heir. 

After  the  death  of  Thomas  Stackhouse,  Sr.,  there  was  a  settlement 
among  his  heirs,  in  which  the  entire  property  of  his  estate,  which 
included  200  Camp  street,  purported  to  have  been  conveyed  to  lii« 
surviving  widow,  the  mother  of  Mrs.  Jamison.  This  property,  Mrs. 
Jamison,  on  the  death  of  her  mother,  claimed  to  inherit  as  her  only 
heir. 

All  these  facts  are  fully  set  forth  in  the  case  of  Jamison  vs.  Smitii, 
decided  by  this  Court  and  reported  in  35  Ann.  p.  609,  but  are  again 
rtHsited  for  the  elucidation  of  the  present  case. 

In  that  case  the  title  of  the  minors  Hutchinson,  the  plaintiffs  herein, 
to  an  interest  in  the  property  above  mentioned  as  200  Camp  street, 
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and  soagbt  to  be  partitioned  in  the  present  suit,  was  finally  adjudi- 
cated. We  held  that  Mrs.  Jamison  was  not  the  sole  owner  of  this  pro- 
perty (200  Camp  street)  as  she  claimed  to  be,  by  virtue  of  the  convey- 
ance to  her  mother,  Widow  Stackhouse,  in  the  settlement  of  1849,  and 
her  (Mrs.  Jamison's)  inheritance  from  her  mother,  but  that  the  said 
settlement  was  void  as  to  the  descendants  of  Margaret  Stackhonse 
(Mrs.  Turnell),  for  the  reason  that  John  A.  Turn  ell,  as  tutor  of  his  minor 
children,  issue  of  his  marriage  with  Margaret  Stackhouse,  was  without 
authority  to  convey  the  interest  of  said  minors  in  the  property.  Hence, 
that  the  title  of  the  heirs  of  Margaret  Stackhouse  and  of  their  descend- 
ants— among  whom  are  the  plaintiffs — was  not  divested  by  said  settle- 
ment. 

Neither  did  Mrs.  Jamison  inherit  from  her  motlier  thd  entire  pro- 
perty known  as  198  Camp  street,  for  we  held  in  the  same  case  that 
Thomas  Stackhouse,  Jr.,  her  german  brother,  survived  liis  mother; 
and  he,  therefore,  inherited  jointly  with  Mrs.  Jamison  'this  property, 
and  at  his  death  his  interest  in  the  same  passed  in  part  to  the  descend- 
ants of  Margaret  Stackhouse  (Mrs.  Turnell)  his  half  sister. 

This  brings  us  at  once  to  the  question  of  the  rents  of  this  property, 
198  Camp  street,  as  claimed  in  the  present  suit — no  claim  being  made 
by  the  plaintiffs  to  the  rents  of  other  property,  No.  200  Camp  street. 
This  question  of  rent  is  dependent  on  the  fact  whether  Mrs.  Jamison 
was. a  possessor  in  good  or  bad  faith.  If  in  good  faith,  rent  can  only 
run  from  judicial  demand.  If  in  bad  faith,  from  the  death  of  Thomas 
Stackhouse,  Jr.,  which  is  presumed  to  have  occurred  in  J  865. 

Mrs.  Jamison  went  into  possession  of  this  property  on  the  death  of 
her  mother  in  1864.  She  claimed  to  be  the  owner  of  it  by  inheritance. 
She  was  an  heir  of  the  deceased  and  assumed,  at  the  time,  to  be  the 
sole  hi'ir.  There  were  good  reasons  to  induce  an  honest  belief  on  her 
part  that  she  was  the  only  heir  of  her  mother. 

Her  brother,  Thomas  Stackhouse,  Jr.,  had  been  absent  several  years, 
had  joined  the  army  during  the  late  war  between  the  States,  and  had 
not  been  heard  from  for  some  time  previous  to  his  mother's  death. 
There  were  just  grounds  for  the  conclusion  that  he  had  died  before  his 
mother,  in  which  case  Mrs.  Jamison  would  in  truth  have  been  the  sole 
heir. 

In  point  of  fact,  Thomas  Stackhouse,  Jr.,  never  returned  to  his  home 
and  has  never  been  heard  of  since.  This  Court  held  in  the  case  of 
Jamison  vs.  Smith,  above  referred  to,  that  from  these  circumstances 
there  was  a  legal  presumption  that  Stackhouse,  Jr.,  was  dead,  but 
that  this  presumption  did  not  extend  so  far  as  to  support  the  conclu- 
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sion  that  he  died  before  his  mother;  and  thiifi  holding,  the  Court  de- 
cided that  Stackhouse  survived  his  mother  and  inherited  jointly  with 
Mrs.  Jamison  her  property.  Plaintiffs,  therefore,  as  the  descendants 
of  his  half  sister,  Margaret  Turnell,  became  vested  at  his  death  with 
an  undivided  interest  in  his  estate  with  Mrs.  Jamison. 

This  conclusion  of  the  Court  does  not,  however,  place  Mrs.  Jamison 
in  the  attitude  of  a  possessor  in  bad  faith.  As  said  before,  theie  were 
sufficient  reasons  for  an  honest  belief  on  her  part  that  she  was  the 
sole  owner  of  the  property. 

<  ^Article  3451  declares  that  'Hhe  possessor  in  good  faith  is  lie  who 
has  just  reason  to  believe  himself  the  master  of  the  thing  which  he 
possesses,  although  he  may  not  be  in  fact." 

Another  article  defines  the  possessor  in  good  faith  as  one  ''who  pos- 
sesses as  owner  by  virtue  of  an  act  sufficient  in  terms  to  transfer  pro- 
perty, the  defects  of  which  he  was  ignorant."    C.  C.  503. 

This  article  is  a  reproduction  of  Article  550  of  the  Napoleon  Code, 
and  a  text  writer  commenting  on  this  article  (550)  says : 

"i/e  tit  re  tranalatif  de  propri4t4  a'entend  du  titre  h4r4ditaire  oomme  de 
tout  autre  fitre."    6  Laurent,  No.  208,  Journal  du  Palais,  1848,  p.  218. 

And  further:  ^'Feuimporte  ^ailleurs  que  le  titre  dont  sepr4vaut  lepos- 
sesaeur  soit  nul  et  que  celui-ci  ait  pufacilement  reeonnaitre  eette  nuUit^,  si 
en  fait  U  Va  ignorSe.^"^    Journal  du  Palais,  1863,  p.  133. 

We  have  no  doubt  that  under  these  authorities  Mrs.  Jamison  was  a 
possessor  in  good  faith,  and  was  properly  condemned  to  pay  rent  only 
from  judicial  demand. 

As  such  possessor,  Mrs.  Jamison  claimed  and  was  allowed  reimburse- 
ment for  the  improvements  placed  by  her  on  this  property  to  the  ex- 
tent proportioned  to  the  interests  of  the  plaintiffs  therein,  under  Arti- 
cles 508  and  3452  of  the  Civil  Code. 

This  latter  article  substantially  provides  that  the  person  evicted,  if 
a  possessor  in  good  faith,  must  be  reimbursed  the  value  of  the  mate- 
rials and  the  price  of  workmanship,  or  a  sum  equal  to  the  enhanced 
value  of  the  soil. 

In  the  judgment  of  the  lower  court,  the  former,  that  is  the  value  of 
the  materials  and  the  price  of  workmanship  were  allowed,  as  estimated 
by  the  judge  a  quo. 

Of  this  the  plaintiff  complains,  claiming  that  he  had  the  option  of 
paying  the  enhanced  value  of  the  soil  resulting  from  the  improve- 
ment. 

This  is  true,  but  we  have  closely  examined  the  evidence  on  this 
point  and  we  do  not  find  it  sufficient  to  give  anything  like  a  clear  idea 
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touching  the  euhanced  value  of  the  property.  Id  fact,  only  one  wit- 
ness testifies  on  this  point,  the  one  who  did  the  brickwork  in  remodel- 
ing the  old  house,  and  he  deposes  only  as  to  the  value  of  his  work  and 
not  to  the  comparative  value  of  the  entire  building,  before  and  after 
its  reconstruction. 

The  value  of  the  materials  and  workmanship  was  shown  by  a  de- 
tailed bill,  purporting  to  contain  the  charges  and  items  of  expenditure, 
made  contemporaneously  with  the  progress  of  the  work.  The  lower 
court  based  its  judgment  on  this  point  on  the  evidence  afforded  by 
this  bill,  and  it  was  impossible  to  reach  a  satisfactory  or  reasonable 
conclusion  with  respect  to  the  reimbursement  in  any  other  way. 

The  defendant  and  appellee,  through  a  motion  to  amend,  seeks  to 
increase  the  judgment  in  her  favor  by  a  further  allowance  for  improve- 
ments made  subsequently  to  the  rebuilding  of  the  house. 

We  are  not  disposed  to  disturb  the  judgment  in  this  particular.  We 
think  the  amount  allowed  for  improvements  was  liberal  enough.  Be- 
sides, there  is  some  evidence  in  the  record  that  detracts  to  some  ex- 
tent from  the  weight  of  that  afforded  by  the  bill  of  expenses  referred 
to.  The  charges  thei*ein  for  workmanship  does  not  altogether  com- 
port with  the  oral  testimony  of  the  porsonn  called  as  witnesses,  by 
whom  some  of  the  work  was  done;  and  we  think  that  substantial  jus- 
tice has  been  done  without  allowing  anything  for  these  subsequent  im- 
provements as  claimed. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed,  with 
costs. 

Rehearing  refused. 

No.  9623. 
^~^  L.  A.  Crozier  vs.  W.  H.  Raoan. 

38    154  ^^®  oonveyance  of  property  In  tb«  form  of  a  sale  does  not  vest  the  ownership  in  the  appar- 

105^_470|  ent  buyer  if  the  deed  was  really  intended  by  both  parties  to  be  a  mortgage. 

I  38    154  The  answers  of  one  of  the  parties  to  interrogatories  on  fiMts  an'l  articles  propoanded  by  the 

' °^  other,  are  eqniralent  to  a  counter-letter  and  have  the  same  force  and  effect.    They  are 

r^    154  nnqnestionably  admissible  In  evidence. 

^^^_J^  A    PPEAL  from  the  Nineteenth  District  Court,  Parish  of  Terrebonne. 
XJl     Ooodej  J. 

John  B,  Winder,  L.  F,  Sauthon  and  T.  Gibson  for  Plaintiff  and  Ap- 
pellee. 
John  8,  BUUu  for  Defendant  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

Mankino,  J.  On  December  4,  1882,  the  plaintiff  conveyed  to  the 
defendant  certain  property  in  the  parishes  of  Lafourche  and  Terre- 
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bonne.  The  conveyance  waa  in  the  form  of  a  sale,  the  consideration 
being  (9050,  but  the  plaintiff  alleges  that  it  was  really  a  mortgage,  or 
as  he  called  it  in  his  petition,  a  pledge,  and  the  object  of  his  suit  is  to 
have  it  so  adjudged.  The  prayer  is  "that  the  plaintiff  be  declared  the 
owner  of  the  property  alleged  to  have  been  sold,  that  the  act  of  sale  of 
December  4, 1882,  be  declared  not  a  sale  but  a  mere  pledge,  and  that 
he  be  quieted  in  the  possession  and  ownership  of  the  property.'' 

Crozier  remained  in  possession  after  the  sale,  managed  it  as  he  had 
done  before,  and  exercised  the  same  rights  of  proprietor  after  as  before 
the  sale.  The  plantation  was  run  at  his  risk.  The  losses  of  its  culti- 
vation fell  on  him.  He  owed  Ragan  about  six  thousand  dollars  at  the 
time  of  the  conveyance.  How  much  he  owes  now  is  not  definitely 
shewn.    Ragan  says  it  is  (20,000. 

Interrogatories  on  facts  and  articles  were  propounded  to  Ragan  and 
in  one  of  his  answers  he  says :  "The  sale  was  made  to  secure  me  for 
the  then  existing  debt  and  such  future  advances  as  I  might  make  him." 
To  another  of  the  interrogatories  he  answered :  "I  may  have  declared 
to  Oscar  Crozier,  agent  of  L.  A.  Crozier,  that  I  held  the  title  as  secur- 
ity for  such  outlays  and  the  original  indebtedness  and  may  have  writ- 
ten him  to  that  effect." 

It  is  manifest  that  the  conveyance  was  intended  and  understood  by 
both  parties  to  be  a  security  for  an  existing  and  an  anticipated  indebted- 
ness. The  use  of  a  form  of  sale  to  accomplish  that  object  has  not  been 
infrequent,  and  in  Parmer  v.  Mangham,  31  Ann.  348,  where  a  number 
of  decisions  on  such  cases  are  grouped,  it  was  held  that  such  convey- 
ance does  not  vest  the  ownership  of  the  property  in  the  creditor. 

Strenuous  opposition  was  made  to  the  reception  of  any  testimony 
other  than  a  counter-letter  to  contradict  or  vary  the  act  of  sale.  There 
was  no  counter-letter,  but  the  answers  of  the  defendant  to  the  inter- 
rogatories on  facts  and  articles  have  all  the  effect  of  a  counter-letter. 
They  are  the  contradiction  of  one  of  the  parties  to  the  act  of  sale  of 
the  recitals  therein  made  and  the  confirmation  by  him  of  the  truth  of 
the  allegations  of  the  other  party  as  to  the  real  nature  and  character 
of  the  act,  and  are  as  much  admissible  in  evidence  as  a  counter-letter. 
Newman  v.  Shelly,  36  Ann.  100. 

The  judgment  below  was  for  the  plaintiff.  We  understand  that  judg- 
ment to  be  in  accordance  with  the  prayer  of  the  petition,  merely  de- 
claratory of  the  real  nature  of  the  conveyance.  It  does  not  accord 
theplaintiff  the  ownership  of  the  property  freed  of  the  debt  he  owes 
the  defendant,  if  he  does  owe  anything  now.  It  merely  declares  that 
the  conveyance  was  not  a  sale,  but  was  a  mortgage  or  pledge,  and 
therefore  if  any  part  of  the  mortgage  debt  exists,  the  act  secures  its 
payment.  And  with  this  understanding  and  construction  of  the  judg- 
ment. 

It  is  afiirmed. 
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3b    166 
lOT    732  MORLEY   H.  WaLLIS    VS.  MoRGAN's    LOUISIANA   AND   TeXA8   RaiLKOAD 

SB  11)61  AND  Steamship  Compant. 

106     80l 
^      jggi       A  servant  who  aaanmes  the  diaohar(|re  of  datiee,  the  nature  and  mode  of  performance  of 

121      184  which  are  fally  known  to  him,  rolnntarily  aobjects  himself  to  ribks  necessarily  incident 

~  thereto,  and  unless  such  risks  were  increased  by  some  other  fault  or  negligence  of  the 

master,  iqjnry  resulting  therefrom  will  not  be  the  subject  of  reparation  by  the  master. 

In  the  operation  of  coupling  trains  the  relation  between  engineer  and  brakeman  is  that  of 
fellow-servants  and  subject  to  the  rule  that  the  master  is  not  liable  for  injury  occasioned 
to  one  servant  by  the  fault  of  another  servant,  in  absence  of  proof  of  fault  in  the  mas- 
ter in  the  employment  or  retention  of  the  latter. 

In  this  case  the  evidence  fails  to  establish  any  fault  or  negligence  for  which  defendant  is 
responsible  but  shows  that  the  iqjnry  resulted  fh>m  the  mischievous  act  of  an  unknown 
third  person,  for  whose  act  the  defendant  was  not  responsible. 

APPEAL  from  the  Nineteentli  District  Court,  Parish  of  Terrebonne. 
OoodCj  J. 


L,  F.  Suthon  for  Plaintiff  and  Appellee : 

.  In  aotions  of  damage  for  trespass,  the  Morgan's  Louisiana  and  Texas  Railroad  Com* 
pany  is  amenable  to  the  jurisdiction  of  the  Court  where  the  trespass  occurs.  Act  No. 
37,  Session  Acts  of  1877,  page  37,  section  No.  12 ;  33  Ann.  p.  955 ;  36  Ann.  186. 

.  Where  an  employe  is  injured  by  a  railway  accidtot,  and  the  act  that  caused  the  dam> 
age  could  have  been  prevented  by  the  railroad  company,  it  is  liable  for  damages  under 
positive  provisions  of  the  Civil  Code.    R.  C.  C,  art  170,  2320. 

.  The  conductor  of  a  train,  who  has  control  of  its  movements  and  of  the  employes  of  the 
train,  is  the  representative  of  the  company  and  not  an  ordinary  employe.  Decision  of 
S.  C.  of  U.  S.  in  Chicago,  M.  &,  St.  P.  R'y.  Co.  vs.  Boss,  reported  in  American  Law 
Reg.,  February  1865 ;  also  in  Chicago,  L.  N.  Sl  Albany  L.  J.,  1885. 

.    In  the  assessment  of  damages  the  verdict  of  the  Jury  is  entitled  to  great  respect. 

Leovy  &  Leovy  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fbnnbr,  J.  The  plaintiff  claims  damages  for  injary  suffered  by  him 
incurred  in  the  process  of  coupling  cars  while  he  was  acting  in  the 
capacity  of  brakeman  on  defendant's  road. 

The  issues  will  be  much  simplified  by  quoting  that  portion  of  plain- 
tiff's petition  relating  to  the  accident,  its  causes,  and  the  grounds  on 
which  defendant's  liability  is  charged. 

After  reciting  his  employment  as  brakeman  on  that  portion  of  de- 
fendant's road  known  as  the  *'  Houma  Branch,"  the  petition  proceeds : 
''  that  the  train  runs  over  said  road  four  times  a  day }  *  *  that  the 
main  business  of  said  branch  road  in  the  winter  season  is  the  trans- 
portation of  sugar  and  molasses,  which  is  loaded  in  cars  left  at  the 
different  plantations  on  the  route,  the  empty  cars  being  brought  down 
from  Terrebonne  station  by  the  last  train  for  the  day  from  said  station 
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and  diBtribnted  on  the  route;  that  said^ empty  cars  are  left  in  charge 
of  the  planters  and  laborers  on  plantations  who  load  them  over  night, 
and  they  are  taken  up  the  next  morning  by  the  first  train  from  Houma 
which  conveys  them  as  far  as  Terrebonne  station,  where  they  are  trans- 
fen  ed  to  the  main  line  of  said  company. 

That,  at  most  of  the  plantations  on  the  Houma  branch,  switches  or 
side-tracks  have  been  constructed,  on  which  to  leave  the  cars  for  the 
purpose  of  being  loaded,  but  that  at  some  of  the  plantations,  there 
are  no  side-tracks  and  notably  at  what  is  known  as  the  Isle  de  Cuba 
plantation,  aboat  two  miles  from  Terrebonne  station ;  that  at  said 
plantation  the  empty  cars  when  needed  are  left  in  the  evening  by  the 
train  from  Terrebonne  station  on  the  main  line'of  said  branch  road 
and  are  taken  up,  when  loaded,  in  the  morning  and  coupled  on  aliead 
of  the  engine  and  are  thus  pushed  up  to  Terrebonne  station  ahead  of 
the  train,  a  distance  of  about  two  miles. 

Petitioner  alleges  that  it  was  his  duty  as  brakeman  to  stand  on  the 
flange  of  the  cow-catcher  of  the  engine  and  couple  the  cars  to  the 
engine ;  that  on  the  morning  of  the  aoth  of  November,  1883,  at  the 
Isle  de  Cuba  plantation,  there  was  a  car  loaded  with  sugar  to  be 
coupled  ahead  of  the  engine^  and  your  petitioner  was  at  the  post  of 
duty  to  make  the  coupling;  that  said  car  had  its  brakes  olF,  they  hav- 
ing been  taken  off  during  the  night  of  November  by  some  person 
unknown  to  petitioner,  and  said  car  was  only  held  in  position  by  a 
large  stick  of  wood  back  of  its  wheels  across  the  track ;  that,  as  the 
train  approached  the  car,  one  of  the  laborers  on  the  plantation  re  • 
moved  the  stick  of  wood,  and  the  said  car  began  moving  down  the 
track  towards  the  train,  there  being  a  grade  or  incline  at  that  point ; 
that  the  train  moved  on  towards  the  advancing  car,  the  result  being 
that,  though  petitioner  stood  at  his  post  in  the  piudent  discharge  of 
his  duty  and  made  the  coupling,  the  iron  bar  snapped  in  two  like  a 
brittle  stick  from  the  weight  of  the  two  meeting  bodies,  a  collision 
took  place  and  your  petitioner  was  caught  between  the  loaded  car  and 
the  engine,  and  was  injured  as  fully  described  in  tlie  petition.  It  then 
further  proceeds:  ^^Now  your  petitioner  charges  that  the  injuries  re- 
ceived by  him  as  aforesaid,  are  directly  attributable  and  due  to  the 
fault  and  negligence  of  the  defendant  company:  Firaty  because  they 
failed  or  neglected  to  construct  a  proper  switch  or  side-track  at  said 
Isle  de  Cuba  plantation  on  which  to  place  the  carh  left  to  be  loaded ; 
and  secondly f  because  it  was  gross  and  repeated  negligence  on  the  part 
of  said  company  to  leave  cars  on  their  main  line  in  the  hands  of  plan- 
ters and  ignorant  plantation  laborers,  who  know  nothing  about  hand- 
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ling  cars  and  especially  so  at  a  point  where  there  is  a  grade  or  incline 
in  the  track  as  at  the  Isle  de  Caba  plantation  as  aforesaid. 

Your  petitioner  farther  alleges  that  the  injuries  received  by  him  as 
aforesaid  were  due,  in  addition  to*  the  causes  aboye  alleged,  to  the 
negligence,  unskilfnlness  and  unfitness  of  the  engineer  in  the  employ 
of  said  company  and  in  charge  of  the  engine  at  time  of  said  accident ', 
that  said  engineer,  George  Williams  by  name,  is  habitually  careless 
and  unskilful,  and  by  reason  of  his  defective  vision  and  nervousness  is 
altogether  unfit  for  the  duties  imposed  on  him  by  his  position.  That 
the  unfitness  of  said  Williams  as  an  engineer,  was  well  known  to  the 
defendant  company  prior  to  the  accident  aforesaid  or  could  have  been 
found  out  by  said  company  by  the  use  of  due  care,  so  manifest  was 
his  said  unfitness,  and  said  company  is  responsible  for  all  damages  re- 
sulting from  his  incompetency.  That,  at  the  time  of  said  accident, 
though  he  was  signalled  to  reverse  his  engine  in  time  to  prevent  the 
accident,  he  did  not  do  so  until  it  was  too  late  to  prevent  the  collision 
and  nearly  kill  your  petitioner. 

Petitioner  alleges  that,  for  the  causes  above  set  forth,  the  defendant 
company  is  justly  liable  to  him  in  the  sum  of  $25,000  damages  for  the 
excruciating  pains  inflicted  upon  him,  etc. 

From  a  verdict  and  judgment  for  $12,500  in  favor  of  plaintiff,  this 
appeal  is  taken. 

The  foregoing  extensive  extracts  from  the  well-drawn  petition  in 
this  case  should  serve  to  abbreviate,  rather  than  to  lengthen,  our  opin- 
ion, since  it  places  the  whole  case  of  plaintiff  in  full  view. 

It  will  be  observed  that  the  grounds  of  fault  or  negligence  on  which 
the  alleged  liability  of  defendant  is  based  are  distinctly  set  forth  and 
are  as  follows: 

Ist.  Failure  to  construct  a  switch  or  side-track  at  the  Isle  de  Cuba 
plantation  on  wliich  to  place  cars  left  there  to  be  loaded. 

We  fail  to  perceive  any  fault  in  this.  The  •*  Houma  Branch  "  was  a 
short  road  built  for  local  accommodation  with  a  single  tracks  on  which 
only  one  train  ran  which  passed  back  and  forth. 

The  only  difference  between  leaving  cars  to  be  loaded  on  a  switch 
and  leaving  them  on  the  main  track,  was  that,  in  the  former  case,  they 
could  be  coupled  to  the  rear  of  the  train  while,  in  the  latter,  they 
were  coupled  to  the  engine  in  front  and  pushed  to  their  destination. 

The  latter  mode  of  coupling  and  moving  cars  for  short  dist>ances  is 
slio'yn  to  be  frequent  and  common  on  railroads,  when  circumstances 
require  it,  and  the  proof  establishes  that,  so  far  as  the  mere  operation 
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of  coupling  is  concerned,  wMcli  is  the  only  matter  here  involved,  it  is 
rather  less,  than  more,  dangerous  than  the  ordinary  mode  of  coupling 
in  the  rear. 

Moreover,  the  petition  specifically  alleges  that  such  was  defendant's 
customary  mode  of  operation  at  this  particular  plantation,  and  defines 
his  own  habitual  duties  in  connection  therewith.  Having  assumed 
and  continued  in  the  discharge  of  said  duties,  with  full  knowledge  of 
their  nature,  he  voluntarily  subjected  himself  to  the  risk  necessarily 
incident  thereto,  and  unless  that  risk  was  increased  by  some  other 
fault  or  negligence  of  the  master,  the  law  will  not  allow  him  to  hold 
the  latter  responsible  therefor.  Satterlee  vs.  Morgan  Co.  35  Ann.  1166; 
Rover  on  Railroads,  p.  1198 ;  Pierce  on  Railroads,  p.  379,  380 ;  Wood 
on  Master  and  Servant,  p.  698,  and  numerous  authorities  cited  in  above 
treatises. 

2d.  The  next  fault  charged  consists  in  leaving  cars  on  their  main 
line,  to  be  loaded,  in  the  hands  of  planters  and  laborers,  especially  at 
a  point  where  there  is  an  incline  in  the  track  as  at  Isle  de  Cuba  plan- 
tation. But  the  petition  had  already  alleged  that  such  was  defendant's 
habitual  mode  of  conducting  its  business  at  sundry  plantations  and 
especially  at  this  particular  one,  to  plaintiff's  full  knowledge,  and  the 
principle  and  authorities  just  cited  apply  equally  here. 

Nor  do  we  perceive  the  existence  on  any  fault  or  negligence  in  the 
above  conduct.  A  car  on  a  railroad  track  with  no  engine  attached  is 
not  like  a  wild  and  dangerous  animal,  but  is  ordinarily  as  innocent 
and  incapable  of  harm  as  any  inanimate  object.  Nor  was  there  any- 
thing in  the  incline,  about  which  so  much  is  said,  to  suggest  the  neces- 
sity of  any  particular  care.  The  incline  was  only  156  feet  in  length ; 
the  fall  in  that  distance  was  but  six  or  eight  inches ;  and  a  heavily 
loaded  car  started  down  it,  if  its  running  gear  were  in  the  best  pos- 
sible condition,  would  only  attain  at  the  bottom  a  maximum  speed 
of  three  and  one-half  miles  per  hour,  not  greater  than  that  of  a  man 
walking  rapidly. 

The  existence  of  such  inclines  is  not  ordinarily  attended  mth  dan- 
ger, and  they  are  so  common  and  often  necessary  in  railroad  construc- 
tion that  this  cannot  be  attributed  to  the  company  as  negligence  per 
«e  or  as  a  fault  in  the  construction  of  the  road. 

The  leaving  of  a  car,  with  brakes  down,  on  such  an  incline,  was,  un- 
der all  ordinary  circumstances,  perfectly  safe  and  no  reasonable 
prudence  or  foresight  could  have  anticipated  any  injury  likely  to  re- 
sult therefrom. 

We  must  therefore  acquit  defendant  of  any  negligence  on  this  score. 
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3d.  It  is  next  charged  that  the  injury  was  caused  by  the  habitual 
carelessness  and  unskillfulness  of  the  engineer  and  by  his  unfitness  re- 
sulting from  defective  vision  and  nervousness,  all  of  which  defects 
were  known  to  the  defendant  or,  with  the  use  of  due  care,  should  have 
been  known. 

The  evidence  wholly  fails  to  sustain  this  charge.  On  the  contrary  it 
establishes,  for  the  engineer,  the  highest  reputation,  earned  by  long 
service,  for  skill,  competency,  carefullness  and  firmness  in  the  discharge 
of  the  duties  of  his  profession.  It  is  true  he  was  affected  to  a  slight 
extent,  with  airahismus,  commonly  known  as  squint-eye,  but  the  medi- 
cal testimony  shows  that  it  did  not  exist  in  a  degree  to  interfere  appre- 
ciably with  his  power  of  sight,  and  it  is  otherwise  proved  that  he 
possessed  normal  acuteness,  correctness  and  range  of  vision. 

4th.  It  is  finaUy  urged  that  the  accident  resulted  from  the  negligence 
of  the  engineer  who,  "  though  signalled  to  reverse  his  engine,  in  time 
to  prevent  the  accident,  did  not  do  so  until  it  was  too  late." 

If  tliis  were  true,  it  would  not  avail  plaintiff.  We  had  occasion  very 
recently  to  say:  "in  the  particular  operation  of  coupling  trains, 
doubtless  the  relation  between  engineer  and  brakeman  have  all  the 
features  of  fellow-service,  and  if  the  engineer's  negligence  were  the 
sole  cause  of  the  injurj^,  the  overwhelming  weight  of  authority  would 
exempt  the  company  from  liability."  Towns  vs.  R.  R.  Co.  37  Ann.  632. 
The  general  principle  that  the  master  is  not  liable  for  iiyury  occa- 
sioned to  a  servant  by  the  negligence  of  a  fellow -servant,  in  absence 
of  proof  or  fault  or  negligence  in  the  employment  or  retention  of  the 
latter,  may  now  be  considered  as  firmly  settled  in  Louisiana.  Hubgh 
vs.  Carrollton,  6  Ann.  495  j  Satterlee  vs.  Morgan,  35  Ann.  1166 ;  Poirier 
vs.  Carroll,  id.  699  j  Towns  vs.  R.  R.  Co.,  37  Ann.  632. 

We  must  add,  however,  that  the  charge  of  negligence  against  the 
engineer  is  not  sustained  by  the  proof.  The  allegation  that  he  failed 
to  reverse  his  engine  when  signalled,  is  contradicted  by  plaintiff's  own 
evidence,  which  admits  that  he  reversed  as  soon  as  plaintift  signalled 
him  to  do  so,  but  says  it  was  then  too  late  and  that  it  should  have  been 
done  sooner.  Why  plaintiff  did  not  signal  sooner  is  not  explained. 
But  the  engineer's  testimony  shows  that  he  hon  reversed  the  engine 
before  any  signal  was  given  and  a«  soon  as  the  danger  was  apparent, 
but  the  distance  was  so  short  that  the  only  effect  was  to  bring  the  train  to 
a  standstill,  V'ithout  causing  it  to  retire  from  the  approaching  car.  The 
result  was  that  what  is  called  the  "  slack  "  was  taken  out  of  the  train, 
all  the  cars  being  jammed  together,  and  thus  opposed  as  a  solid  dead- 
weight, which  increased  the  violence  of  the  collison  and  caused  the 
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breaking  of  the  coupling  bar,  which  is  shown  to  have  been,  in  every 
respect,  of  proper  size  and  quality. 

We  believe  the  engineer  did  everything  that  was  possible  under  the 
circumstances. 

The  true  cause  of  the  accident  was  that,  as  the  train  was  moving  up 
prudently  and  properly  to  make  the  coupling  with  the  stationary  car, 
some  person  unknown  removed  the  stick  of  wood  which  chocked  the 
wheels  of  the  latter,  which  started  it  down  the  incline  at  a  time  when 
it  was  too  late  for  the  train  to  avoid  the  collision.  The  identity  of  this 
person  is  nut  established.  One  witness  says  it  was  a  white,  another 
that  it  was  a  colored,  man.  He  may  have  been  a  mere  mischief-maker. 
At  all  events,  there  is  no  pretence  that  he  was  an  employee  of  the 
company,  or  that  the  latter  is  in  any  way  responsible  for  his  wanton 
act. 

W^e  feel  great  sympathy  with  plaintiff  because  he  was  ii^jured  in  the 
discharge  of  his  duty,  and  esi)ecially  on  account  of  the  courage  with 
which  he  kept  his  post  in  the  presence  of  impending  danger.  The 
suggestion  that  this  was  to  be  imputed  to  him  as  contributory  negli- 
gence would  find  no  favor  at  our  hands. 

But  we  are  bound  to  hold  that  this  record  establishes  no  fault  on  the 
part  of  the  defendant  company  which  obliges  it  to  repair  the  damage 
which  plaintiff  has  suffered.  We  will  not  say  that  different  principles 
might  not  have  applied  had  the  person  iigured  been  a  passenger. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed,  and  it  is  now  decreed 
that  there  be  judgment  in  favor  of  defendant  rejecting  plain tiff^s  de- 
mand at  the  latter's  cost  in  both  courts. 

Rehearing  refused. 


No.  9641. 
Mrs.  Ceha  Williams  vs.  Dennis  McManus. 

In  AD  ACtloo  in  damages  for  slander,  the  only  possible  defenses  are :  either  a  denial,  or  a  jut- 
H/feaHon,  or  a  confeeslon,  nnder  mitigating  cironmstanoes.  There  is  no  suoh  thing  in 
law  as  a  ha!f-way  Justifloation  An  answer  which  seto  forth  all  these  defenses  equivo- 
oates  and  is  inconsistent. 

Dnmkennets  is  not  a  defense  to  such  an  action,  though  it  may  perhaps  be  a  matter  in 
mitigation. 

Neither  is  apology,  unless  accepted,  to  operate  a  release  ft^m  responsibility. 

Whatever  be  the  provocation  under  which  one  acts,  who  utters  abusive  and  defamatory 
epithets,  it  cannot  be  imputed  to  the  party  injured,  who  did  not  participate  or  is  not 
cooneotedwitbit. 
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The  unauthoiized  use  of  opprobrious  epithets  which  reflect  upon  and  hriofc  into  oontompt 
and  disrepute  the  honor  of  a  female  of  good  social  standing,  implies  malice,  as  slanderous 
per  ««.  and  suftices  to  maintain  an  action  in  damages  without  proving  special  damage. 

Although  iivjuries  to  the  ftfelings,  and  to  one's  social  potiUon,  be  not  susceptible  of  precise 
adjustment,  still  they  are  recognized  as  a  legitimate  ground  for  the  recovery  of  reaaon- 
able  indemnity,  under  the  exceptional  features  of  each  caae. 

Where  excessive  damages  are  allowed,  they  may  be  reduced  on  api»«aL 

A    PPEAL  from  the  Twelfth  District  Court,  Parish  of  Rapides. 
ZjL    Blackmany  J. 

M.  and  Jno.  C,  Byan  for  Plaintiff  and  Appellee. 
B.  J.  Bawman  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  defendant  appeals  from  a  judgment,  based  on 
the  verdict  of  a  jury,  sentencing  him  to  pay  to  the  plaintiff  «$2,500  dam- 
ages, for  slandering  her. 

The  cimrge  is  that  the  defendant  publicly  denounced  the  plaintiff, 
on  the  streets  of  Alexandria,  in  the  hearing  of  a  number  of  witnesses, 
aa  a  damned  whores  lier  daughters  a«  damned  sluts,  and  her  sons  as  bas- 
tards; that  tliese  epithets  were  repeated  at  least  half  a  dozen  times; 
that  they  are  false,  wilful,  malicious  and  slanderous;  that  they  were 
uttered  without  cause,  and  have  injured  the  good  name  and  character 
of  plaintiff. 

The  defendant,  after  a  general  denial,  answered  that,  if  he  used  any 
sncli  epithets,  he  has  no  recollection  of  it;  that  at  the  time  he  was  so 
intoxicated  as  to  be  utterly  unconscious  of  anything  he  said  or  did; 
that,  when  informed  of  the  charge,  he  offered  an  apology  which  was 
declined;  that  he  was  not  actuated  by  malice;  that,  if  he  uttered  the 
epithets,  they  were  the  mere  ravings  of  one  too  intoxicated  or  insane 
to  know  what  he  was  doing. 

The  defendant  specially  denies  that  the  plaintiff  or  her  daughters 
were  or  could  be  defamed  by  the  said  insane  ravings  and  that,  so  far  a» 
their  fair  name  is  concerned,  no  one  is  more  ready  to  admit,  or  to  sus> 
tain  it,  than  himself. 

In  an  action  of  this  character,  the  only  possible  defenses  are:  either 
a  denial,  or  a  justification,  or  a  confession,  under  mitigating  circum- 
stances.    K.  S.  3640;  14  Ann.  406;  15  Ann.  166;  36  Ann.  469. 

The  answer  includes  them  all.  It  equivocates,  and  is  utterly  incon- 
sistent.    10  Ann.  231 ;  28  Ann.  238. 

Tliere  is  no  such  thing  in  law  as  a  %a//'<tra^  justification.  Townshend 
on  Libel  and  Slander,  i  212  and  note  (2d  ed.). 
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The  defeodant  has  not  at  all  undertaken  to  justify  ]ns  conduct.  He 
pleads  exoneration  from  liability,  because  at  the  time  of  the  occurrence 
he  was  beastly  drunk,  saying  that  he  was  not  moved  by  malice,  that 
as  soon  as  he  recovered  his  senses  and  was  informed  of  his  ravings  ho 
sent  a  letter  of  apology,  and  that  be  acknowledges  the  re8])ectAbility 
of  the  plaintiff  and  her  family,  which  could  not  be  and  was  not  injured 
by  his  defamatory  language. 

Subterfuges  of  that  description  cannot  avail  him. 

The  evidence  establishes  conclusively  the  facts  charged,  which  may 
even  be  considered  as  admitted  by  the  tergiversating  answer. 

Drunkenness  is  not  a  defense  to  an  action  of  slander,  though  it  may 
perhaps  be  a  matter  of  mitigation.  Townshend  on  Libel  and  Slander, 
$  249;  Odgers  on  Libel  and  Slander,  p.  169  (n.y,  5  111.  (4  Scam.)  30;  25 
Iowa,  87. 

Apology  implies  a  fault,  whatever  merits  it  may  have;  it  surely  does 
not  release  from  liability,  unless  where  accepted  Avith  that  intent, 
otherwise  it  would  place  in  the  power  of  one  to  do  injury  and  then 
discharge  himself  by  an  apology.     Townshend,  i  250;  27  Ann.  219. 

In  the  present  instance  the  amend  proposed  was  a  mere  letter  to 
plaintiff,  which  did  not  oven  offer  to  recant  or  make  retraction  before 
the  persons  in  whose  presence  the  offense  was  perpetrated. 

The  evidence  shows  that  on  the  night  of  defendant's  marriage  a 
crowd  went  to  his  house  and  commenced  a  charivari j  blowing  horns 
and  beating  tin  pans,  and  that  the  defendant,  who  had  become  drunk 
and  furious,  came  out  pistol  in  hand  commencing^  firing  or  trying  to, 
and  calling  the  plaintiff*,  her  daughters  and  sons  the  villainous  names 
already  stated. 

However  lawless  the  crowd  and  great  the  provocation  offered  defen- 
dant may  have  been,  surely  the  plaintiff,  who  was  not  present  and  who 
is  not  shown  to  have  had  anything  to  do  with  the  disturbance,  cannot 
be  imputed  with  any  fault,  the  less  so,  as  her  good  character  and  social 
standing  are  well  established. 

The  use  of  the  opprobrious  epithets  employed  implies  malice,  where 
these  are  slanderous  per  se.  It  suffices  to  maintain  an  action  to  recover 
damages  without  proving  special  injury.  N.  S.  Dig.,  1st  series,  vol.  12, 
p.  488,  No.  67 ;  14  L.  198 ;  12  Ann.  894 ;  23  Ann.  280 ;  36  Ann.  469. 

Every  person  has  a  right  to  enjoy  that  degree  of  respect,  good  will 
and  social  or  business  distinction  to  which  his  own  acts  and  his  social 
or  business  habits  entitle  him,  and  any  one  who  unlawfully  interferes 
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with  this  right  hy  circulating  glanderous  reports  renders  himself  liable 
for  consequent  damages.  Folkard^s  Starkie  on  Libel  and  Slander,  p. 
99,  n.  i  2. 

The  plaintiff  necessaiily  must  have  been  and  certainly  was  intensely 
mortified  in  her  feelings,  though  she  suffered  no  actual  damages  assess- 
able in  dollars  and  cents. 

It  is  true  that  ii\juries  to  the  feelings  and  to  one^s  social  standing  are 
not  susceptible  of  precise  adjustment,  but  such  injuries  are  recognized 
as  a  legitimate  ground  of  action  for  reasonable  indemnity.  17  Ann. 
64 ;  19  Ann.  322  j  23  Ann.  280.     Vox  semel  emissGy  non  rerertit. 

The  acknowledgment  which  defendant  makes  of  plaintiff's  respect- 
ability, in  his  answer,  is  sheer  justice,  but  it  cannot  be  invoked  suc- 
cessfully in  complete  vindication  of  plaintiff's  reputation  or  in  full 
atonement  for  the  iiyury  inflicted.  Defendant  must  be  held  t/>  further 
reparation. 

Considering  that  the  defamatory  language  used  wa«  uttered  on  one 
occasion  only,  on  which  it  is  easy  to  conceive  that  defendant  could 
quickly  inflate  into  a  passion ;  that  the  occurrence  took  place  in  the 
night  time,  before  a  crowd  not  large ;  that  the  actor  was  in  great  ebul- 
lition and  not  in  the  full  control  of  himself;  that  he  is  a  laborer  of 
general  good  demeanor  and  of  limited  means, — we  think  that  the  jury 
did  not  make  a  proper  and  commensurate  allowance,  and  went  l>eyond 
the  limits  to  be  observed  in  such  cases. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
and  the  verdict  whereon  it  rests,  be  amended  by  striking  therefrom 
the  words  "^m»o  thousand,^''  so  that  the  verdict  and  judgment  be  for  five 
hundred  ($500)  only,  and  that  thus  amended  the  same  be  affirmed,  the 
plaintiff  to  pay  the  costs  of  appeal,  the  defendant  those  of  the  lower 
court. 


' -^  No.  9524. 
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^'   ^^"^  Henry   M.  Payne  vs.  Morgan's   Louisiana  a\i>  Texas   Railroad 

AND  Steamship  Company. 

An  amended  petition  which  purports  to  supply  omissione  in  general  allegations  contained 
in  the  original  petition,  and  to  correct  clerical  errors  in  otlier  allegations,  and  which 
coaclades  with  a  prayer  for  the  same  amount  of  money,  based  on  the  same  canse  of 
action,  does  not  alter  the  substance  of  the  demand,  and  is  therefore  admissible. 

Touching  the  corresponding  rights  and  duties  of  railroad  companies  in  constnicting  their 
works,  the  rule  of  law  requires  that  a  railioad  company,  in  enforcing  its  right  of  way 
over  the  lands  of  others  and  in  constnicting  its  road,  should  lea^e  the  atljoining  lands  and 
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fields  wHoh  it  crosses,  in  the  tame  condition  as  regards  the  facilities  of  calUvation  and 
as  conoems  the  utility  of  those  lands  to  their  owners  as  they  were  before  the  entry  of 
the  company. 
Hence  a  railroad  company  which  constructs  an  embankment  on  the  lands  of  a  planter,  and 
thereby  stops  up  his  ditches  and  other  artificial  drains,  is  responsible  to  snch  owner  for 
allleesesof  crops  and  other  damages  occasioned  by  such  Interrjption  of  his  drainage. 

\  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^  jL    Himgtonj  J. 


Henry  C,  MQler  and  Branch  K,  Miller  for  Plaintiff  and  Appellee. 

H,  J,  dt  Q,  J.  Leovy,  J.  P.  Blair  and  K  B,  Kruttsehnitt  for  Defendant 
and  Appellant. 

Tne  opinion  of  the  Court  was  delivered  by 

PocH^y  J.  Plaintiff's  demand  is  for  the  sum  of  $12,800  as  damages 
for  the  loss  of  a  crop  of  sugar  cane  and  stubble,  and  for  amount  of 
labor  used  thereon,  occasioned  by  the  act  of  the  defendant,  while  con- 
structing its  railroad  bed  across  his  plantation,  in  doing  which  the 
company  stopped  the  ditches  and  other  drains  necessary  to  the  proper 
cultivation  of  his  aforesaid  crop,  which  had  been  put  in  the  ground  in 
the  fall  of  1881,  for  harvest  during  the  following  season. 

The  defense  is  a  general  denial,  and  this  appeal  is  taken  by  the 
company  from  a  judgment  of  $6020  in  favor  of  plaintiff. 

A  preliminary  question  grows  out  of  a  supplemental  or  amended 
petition  filed  by  plaintiff  with  leave  of  court. 

In  his  original  petition  plaintiff,  basing  his  main  cause  of  action  on 
the  alleged  illegal  act  of  the  defendant  in  interrupting  his  drainage, 
had  subdivided  his  demand  in  three  elements  of  damages,  loss  of  a 
crop  of  sugar^and  molasses  for  the  year  1882,  loss  of  stubble  cane  for 
the  years  1883  and  1884,  and  loss  of  labor  expenses  necessary  to  plant 
eighty  acres  of  land  in  sugar  cane,  for  all  of  which  he  claimed  the 
aggregate  sum  of  $12,800. 

In  that  petition,  as  he  alleged  subsequently,  he  had  erred  in  the 
statement  of  the  value  of  the  lost  crop,  and  of  the  value  of  the  stubble 
cane — and  in  omitting  to  specify  the  amount  expended  for  labor  on  the 
same. 

The  purport  of  his  amended  petition  was  to  supply  the  omission  and 
to  correct  the  errors,  the  prayer  being  for  the  identical  sum  of  $12,800 
on  the  identical  cause  of  action. 

The  objection  that  the  supplemental  petition  alters  the  substance  of 
the  demand,  and  the  plea  of  prescription  of  one  year  in  bar  of  items 
not  included  in  the  original  petition,  have  therefore  the  appearance  of 


166  SUPREME  COURT  OF  LOUISIANA. 

Payne  t«.  Railroad  and  Steamship  Company. 

being  strained  and  very  far  songht ;  henc^  tliey  fall  under  their  own 
weight.  The  supplemental  i)etition  merely  amplified  the  allegations 
contained  in  the  original  i>etition,  but  it  added  no  new  cause  of  action  ; 
hence  it  was  projierly  received.    C.  P.  419. 

D<&fendanf  s  contention  seems  to  be  that  an  amended  i>etition  is  ad- 
missible only  in  so  far  as  it  amends  nothing. 

A  proper  investigation  of  the  Citse  presents  two  questions : 

1st.  Whether  the  defendant  is  legally  responsible  for  the  loss  of  plain- 
tifTs  crop. 

2d.  If  so,  what  is  the  amount  of  the  loss  to  be  accounted  for  T 

1.  The  record  is  very  voluminous  and  the  testimony  is  conflicting, 
but  after  a  careful  analysis  of  the  same,  we  find  the  following  facts  to 
be  established  by  the  record : 

The  Barbreck  plantation  involved  herein  is  situated  on  both  sides  of 
Bayou  BcBuf  in  the  parish  of  St.  Landry,  and  the  crop  in  discussion 
had  been  planted  on  that  part  of  the  plantation  which  lies  on  the  east 
bank  of  the  bayou.  The  fall  of  the  land  there  is  from  the  bayou 
towards  the  low  lands  or  swamp  in  an  eastern  direction.  Hence  the 
drainage  of  that  part  of  the  plantation  was  operated  by  means  of  a 
large  number  of  ditches  of  various  sizes,  some  twenty-six  in  number, 
beginning  near  the  bayou,'  and  ending  mostly  in  the  low  lands  on  the 
eastern  limit  of  the  plantation. 

There  was  in  addition  a  large  canal,  which  begun  in  the  northern 
limit  of  that  field,  and  crossing  it  diagonally,  emptied  into  the  Bayou 
Boeuf,  at  a  bend  formed  by  that  stream  in  the  southern  extremity  of 
that  part  of  the  place.  The  defendant's  road  bed  crosses  the  planta- 
tion from  south  to  north,  almost  parallel  with  the  bayou,  and  intersects 
the  twenty-six  ditches  referred  to  at  right  angles  or  nearly  so.  It 
crosses  the  main  ditch  known  as  the  "  Graveyard  canal,"  in  a  diago- 
nal line. 

In  throwing  up  the  embankment,  which  is  several  feet  al>ove  the 
level  of  the  soil,  the  contractors  of  the  defendant  company  closed  up 
nineteen  of  the  plantation  ditches,  and  in  leaving  openings  for  the 
eight  others,  thus  placed  defective  and  insufficient  culverts  or  boxes, 
in  consequence  of  which  the  waters  accumulating  trora  frequent  and 
heavy  rains  in  the  ensuing  winter,  being  thus  without  draining  facili- 
ties, stagnated  on  the  planted  lands  between  the  bayou  and  the  em- 
bankment, rotted  and  destroyed  the  cane  therein  planted. 

It  is  shown  to  our  entire  satisfaction  that  the  land  had  been  carefully 
and  skilfully  prepared  for  planting  purposes  ;  that  the  seed  cane  used 
was  good  and  sound,  and  that  the  planting  had  been  skilfully  done, 
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neither  too  shallow  nor  too  deep }  that  the  bolL  was  fertile  and  had 
heretofore  always  produced  good  crops,  and  thitt  under  ordinary 
circumstances,  plaintiff  would  have  realized  a  handsome  crop  from 
that  field. 

The  drainage  of  the  plantation  had  been  intelligently  conceived  and 
thoroughly  executed,  and  presents  as  complete  a  system  of  drainage 
as  could  be  found  any  where  in  the  State.  Previous  to  the  construc- 
tion of  the  defendant's  embankment,  the  crops  cultivated  in  that  field 
had  never  lingered  or  suffered  from  the  action  of  rain  water,  which 
had  always  been  regularly  and  safely  carried  off  by  means  of  the  effi- 
cient drainage  which  we  have  described. 

Throughout  the  summer  and  during  the  fall  and  winter  of  1881, 
while  the  embankment  was  being  constructed,  and  after  its  comple- 
tion, plaintiff  in  person  and  through  his  agents  made  numerous  protests 
against  the  invasion  of  his  private  rights  by  the  wanton  stoppage  of 
his  drains,  but  he  could  obtain  no  redress,  and  a  suit  in  damages  was 
his  only  alternative. 

The  crop  planted  in  that  field  was  an  entire  failure,  only  five  or  six 
acres  of  scattered  cane  grew  up  in  the  field,  representing  little  or  no 
value  to  the  despoiled  planter.  And  in  the  face  of  such  a  showing  the 
defendant  resort«  to  the  very  aggressive  argument  that  plaintiff  was 
not  a  careful  or  skillful  planter ;  that  his  cane  had  been  planted  too 
deep,  and  that  his  drainage,  which  wai»  hitherto  deficient,  had  been 
substantially  improved  by  the  company's  system.  That  system  in- 
volves the  proposition  that  more  water  will  pass,  and  will  run  more 
rapidly  through  eight  ditches  or  canals  than  through  twenty-seven, 
and  that  an  oi)ening  of  five  feet  is  sufficient  to  freely  pass  the  water 
which  fills  a  canal  fifteen  feet  wide  and  seven  feet  deep. 

The  argument  might  be  considered  sarcastic  if  it  had  the  slightest 
reason  either  in  fact  or  in  experience  for  its  support.  But  it  can  make 
no  impression  on  the  judicial  mind,  which  must  trace  proven  effects  to 
rational  causes. 

No  argument  can  be  invoked  to  show  that  a  lailroad  company,  in 
entering  the  lands  of  another  for  the  purpose  oi  building  its  road-bed. 
can  legally  alter  the  system  of  drainage  adopted  by  tlie  owner,  or  dic- 
tate to  the  latter  the  mode  of  cultivation  which  he  must  follow. 

Under  onr  jurisprudence,  which  has  been  in  accord  with  the  adjudi- 
cations of  the  Supreme  Courts  of  the  leading  States  of  the  Union,  the 
corresponding  rights  and  duties  of  railroad  companies,  in  making  the 
works  necessary  for  the  construction  of  their  roads  on  lauds  legally 
expropriated  therefor,  are  clearly  defined. 
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"  The  rule  of  law  reqaires  of  a  railroad  company,  in  enforciog  its 
right  of  way  over  the  lands  of  others  and  in  coDStructiDg  its  road,  to 
leave  the  adjoining  lands  and  fields  which  it  crosses  in  the  same  con- 
dition as  regards  the  facilities  of  caltivation  and  as  concerns  the  utility 
of  those  lands  to  their  owners,  as  they  were  before  the  entry  of  the 
company."  Bourdier  &  Bellieinn  vs.  Morgan's  R.  R.  Co.,  35  Ann.  947  ; 
v.,  S.  &  Pacific  R,  R.  Co.  vs.  Dillard,  35  Ann.  1045 ;  Railway  Company 
vs.  Mnrrell,  36  Ann.  346. 

This  plain  rule  which  finds  it-s  sanction  in  common  sense  as  well  as 
in  justice,  and  which  imports  the  reasonable  exercise  of  all  rights  of 
property,  was  not  heeded  by  the  defendant  company,  which  left  plain- 
tiff's field  practically  stripped  of  its  indispensable  drainage,  thus 
destroying  its  utility  for  cultivation  to  the  owner. 

We  are  not  now  concerned  with  the  works  and  other  improvements 
subsequently  made  by  the  railroad  company  on  plainniff's  lands  as 
regards  his  drainage.  Defendant's  responsibility  must  be  tested  under 
the  condition,  as  shown  by  the  evidence,  in  which  it  left  plaintiff's 
lands  in  the  summer  of  188J,  and  in  which  the  field  remained  through- 
out the  ensuing  winter,  at  least  to  the  middle  of  January. 

Our  conclusion  is  that  he  lost  his  eighty  acres  of  cane  through  the 
stoppage  of  his  draining  canals  and  ditches  by  the  contractors  and 
other  agents  of  the  defendant  company-,  and  that  for  such  losses  the 
corporation  is  plainly,  justly  dnd  legally  responsible. 

2.  The  evidence  is  equally  conflicting  on  the  question  of  the  amount 
of  losses  sustained  by  plaintiff  in  consequence  of  the  destruction  of 
his  crop. 

But,  in  comparing  the  crop  realized  by  Payne  on  other  portions  of 
his  plantation,  not  similarly  affected  by  the  railroad  embankment, 
with  the  testimony  of  numerous  experts  as  to  the  probable  yield  of  the 
eighty  acres  of  cane,  we  have  become  satisfied  that  the  amount 
allowed  by  the  district  judge  is  not  excessive  but,  if  anything,  under 
the  amount  which  could  have  been  legally  allowed. 

From  the  preponderance  of  the.  testimony,  we  are  satisfied  that  the 
area  of  the  field  under  discussion,  is  eighty  acres,  and  not  seventy-four 
and  a  fraction  as  contended  for  by  the  defendant.  We  must  be  guided 
by  the  testimony  of  the  owner,  of  his  overseer  and  other  employees, 
and  of  other  parties  who  are  familiar  with  the  ground,  and  who  swear 
that  eighty  acres  of  cane  had  been  planted  therein. 

The  weight  of  evidence  shows  that  the  expenses  for  labor  in  pre- 
paring the  lands  and  planting  the  cane,  were  reasonably  worth  $10  an 
acre  which  makes  up  $600. 
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From  the  record  it  appears  that  the  year  1882  was  unusually  fertile 
in  cane — and  hence  the  testimony  satisfies  us  that  a  profit  of  $40  per 
acre  was  a  very  reasonably  expectation  for  plaintiff  out  of  the  eighty 
acres  of  cane  in  question,  which  makes  up  the  sum  of  $3,200  on  that 
score ;  we  are  also  satisfied  that,  for  the  lost  value  of  the  first  year 
stubble,  the  sum  of  $2,400  would  be  a  very  reasonable  allowance,  as  it 
is  the  lowest  estimate  of  the  same  by  the  experts;  and  it  appears  that 
these  three  amounts  are  in  excess  in  the  aggregate  of  the  amount 
allowed  in  the  judgment  of  the  lower  court. 

We  are  not  informed  by  the  district  judge  of  the  pature  of  the  de- 
tails which  make  up  the  amount  which  he  allowed  ;  the  aggregate  of 
ours  would  be  slightly  in  excess  of  his;  but  no  motion  was  made  for 
an  increase,  hence  we  have  no  authority  to  disturb  his  finding. 

Judgment  affirmed. 

Mr.  Justice  Fenner  recuses  himself  on  the  ground  of  affinity. 


No.  9562. 
The  State  of  Louisiana  vs.  F.  S.  Hahn,  alias  F.  Hahn,  aZuu  Meyer. 

Wbere  the  name  forged  to  an  instrameDt  i«,  or  i»  sapposed  to  be,  flctitions,  and  not  the 
name  of  any  real  person,  and  inquiry  ia  to  be  made  of  tbe  residence  or  existence  of  soch 
person,  it  is  proper  to  call  the  police  officers  or  other  persons  well  acquainted  with  the 
place  where  this  person  is  supposed  to  live,  or  is  sa'd  to  live,  in  order  to  show  whether 
he  does  live  there.  And  even  if  inqniries  have  been  made  in  the  place  by  a  stranger,  his 
testimony  as  to  the  fact  of  inquiry  and  the  result  of  it  is  admissible,  though  it  may  not 
be  satisfactory  proof  of  the  non*existonce  of  the  person  in  question. 

If  the  forged  name  be  that  of  a  fictitious  instead  of  a  real  person,  the  olfense  of  forgery  is 
complete  if  the  instmment  has  the  appearance  of  being  valid  on  its  face. 

By  OUT  statute  the  trial  Judge  is  expressly  forbidden  to  give  the  jury  in  a  criminal  case  any 
opinion  aa  to  what  fsets  have  been  proved  or  disproved. 

Where  the  forgery  is  of  a  flctitions  name,  it  would  be  error  to  charge  the  Jury  that  there 
must  be  some  evidence  of  similitude  to  the  signature  of  a  real  person,  because  when 
there  is  no  original  there  can  be  no  similitude. 

It  is  not  necessary  to  prove  that  an  accused  forged  an  instrument  in  order  to  constitote  the 
crime  of  uttering  or  publishing  a  forged  instrument.    The  two  offenses  aro  distinct. 

To  constitute  the  crime  of  uttering  a  forged  instrument,  it  is  not  essential  that  a  tnud  has 
been  actually  perpetrated  by  it.  It  is  sufficient  that  there  is  the  intent  to  deftand,  and 
this  intent  may  be  interontialiy  prored. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Baker,  J. 


3f.  (7.  Ounninghamy  Attorney  General,  and  Lionel  Adams,  District 
Attorney,  for  the  State,  Appellee : 

1 .    Where  the  prisoner  was  acquitted  of  the  charge  of  forgery,  it  is  unnecessary  to  deter- 
mine Whether  evidence  to  establish  his  connection  with  the  forgery  was  improperly 

11 


170  SUPREME  COURT  OF  LOUISIANA. 

state  va,  Hahn. 


admitted.  The  remedial  InterpositiOD  of  oonrte  Id  granting  new  trials  is  wholly  for  the 
benefit  of  parties,  and  not  to  compel  the  good  conduct  of  judges.  3  Gra.  &  Wat.  on  N. 
T.  717;  2  Caines,  85;  3  Glim.  209;  2  Tenn.R.  5;  9  Cowan,  680;  1  Scam.  18;  1  Gilm.  475; 
2  lb.  185 ;  11  Conn.  342 ;  Greenl.  R.  442 ;  4  Day,  42 ;  10  Ga.  429 ;  1  Brev.  109 ;  7  Wend.  79; 
1  Neo.  &  Man.  598  ;  4  B.  Monroe,  386 ;  24  Y t.  252. 

.  On  a  trial  fbr  uttering  and  publishing  a  forged  check,  evidence  is  admissible  (to  show 
the  aeUnter)  that  another  cheolc  passed  by  defendant  was  a  forgery.  1  Greenl.  on  £▼.  § 
111 ;  Bos.  Cr.  Ev.  (6  Am.  ed  )  pp.  88,  89,  90,  91;  Whart.  Cr.  Kv.  §§  39,  40,  42;  Whait.  Cr. 
Law,  §  1733  (8  ed.);  Taylor  on  Evidence,  §  322. 

.  It  was  competent  to  prove  that  *'  J.  L.  Miller  "  was  a  fictitious  person  by  establishing 
that  no  person  of  the  namu  kept  an  account  or  had  funds  or  credit  in  the  bank  upon 
which  the  check  was  drawn.  3  Greenl.  §  109 ;  5  C.  &  P.  118 ;  49  Ala.  16.  The  Ciiy  Di- 
rectory, when  offered  in  evidence,  would  permit  it  to  be  established  whether  in  it 
appeared  the  name  of  "  J.  L.  Muller.'*  When  inquiries  are  made  as  to  the  existence  of 
any  supposed  party  to  a  forged  instrument,  it  is  usual  to  call  police  ofiRcers  or  other  per- 
sons well  acquainted  with  the  place  and  its  inhabitants ,  and  if  inquiries  have  been 
made  in  the  place  by  a  stranger,  his  testimony  as  to  the  fact  and  Its  results  is  admissi- 
ble to  the  jury.    3  Greenl.  on  Ev.  §  109. 

The  expression  of  any  opinion  by  the  district  judge,  as  to  what  facts  were  proied  or 
disproved,  is  expressly  prohibited.  R.  S.  sec.  991 ;  11  Ann.  395,  535;  12  Ann.  195;  10 
Ann.  271,  799 ;  15  Ann  498  ;  22  Ann.  43 ;  :K)  Ann.  49- 

.  Where  the  forged  writing  is  not  ot  a  nature  to  be  familiar  to  the  public,  or  to  the  partic- 
ular individual  to  be  defrauded,  the  rule  of  similitude  cannot  prevail .  If  a  fictitious 
name  be  forged,  there  can  be  no  simllitud9,  since  there  was  no  original.  2  Bish.  Cr.  Law 
§593. 

.  To  constituto  the  offense  of  uttering,  it  is  in  no  case  requisite  to  show  that  the  defendant 
had  been  implicated  in  the  forgery .    R.  S.  sec.  833 ;  1  Whart.  Cr.  Law  (8th  ed.),  §  712. 

.  Where  the  appellate  court  has  Jurisdiction  over  questions  of  fact,  it  will  not  grant  a  new 
trial :  (I)  unless  the  whole  of  the  evidence  is  shown  in  the  record ;  (2)  unless  there  be  a 
great  preponderance  of  evidence  against  the  verdict.  3  Gra  &  Wat.  N.  T.  1230, 1213, 
et  seq. 
At  common  law,  the  trial  court  alone  has  authority  to  grant  new  trials.  In  most  of  the 
States,  however,  provision  is  made  for  a  revision  by  the  appellate  court,  where  the  evi- 
dence is  either  heard  anew  verbatim,  or  that  heard  at  the  trial  Is  brought  up  as  taken 
down  by  the  stenographer,  or  as  contained  in  the  trial  court  notes  and  those  of  the  coun- 
sel on  both  sides.    Whart.  Cr.  PI.  and  Pr.  §  897. 

In  this  State,  the  jurisdiction  of  the  Supreme  Court  is  restricted  to  questions  of  law  only. 
Const.  Art.  — .  And  au  unmixed  question  of  fact  is  an  insuperable  objection  to  the 
exercise  of  that  jurisdiction.  4  Ann.  438 ;  6  Ann.  311, 593,  651 ;  7  Ann.  47, 122,  531 ;  8  Ann. 
114 ;  10  Ann.  501 ;  14  Ann,  79.  673,  785;  26  Ann.  383;  20  Ann.  236;  23  Ann.  149;  22  Ann. 
9;    35  Ann.  854. 

.  The  uttering  of  a  forged  instrument,  the  forgery  of  which  is  only  a  forgery  at  eommon 
law,  is  an  offense  even  in  England,  although  no  fraud  was  actually  perpetrated.  It  is 
only  requisite  that  there  should  be  an  intent  to  defraud,  which  is  to  be  inferentially 
proved,    1  Whart.  Cr.  Law  (8th  od.),  §  705. 

.  Although  the  person  whose  instrument  the  forgery  purports  to  be  is  a  mere  fictitious 
person,  yet,  if  the  instrument  appear  valid  upon  its  face,  the  offense  is  complete.  2  Bish. 
Cr.  Law,  §  543;  1  Whart.  Cr.  Law.  §  660 ;  3  Greenl.  on  Ev.  §§  103,  109. 

Defendant  and  Appellant  in  propria  persona. 
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The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  defendant  was  prosecated  on  an  information  con- 
taining two  counts:  1st,  for  forgery;  2d,  for  publishing  as  true  a  forged 
order  for  the  payment  of  money,  and  upon  conviction  on  the  second 
count  was  sentenced  to  imprisonment  at  hard  labor  for  five  years.  He 
has  appealed,  and  relies  upon  eight  bills  of  exception  for  reversal. 

The  instrument  charged  to  have  been  forged  or  published  is  as  fol- 
lows: 

No.  802.  New  Orleans,  February  18,  1885. 

Germania  National  Bank — Pay  to  the  order  of  F.  Hahn^  twenty -five 
dollars. 

$25  00.  J.  L.  MULLER. 

Endorsed — F.  Hahn. 

Ist.  The  prosecutor  offered  in  evidence  an  affidavit  signed  by  the 
prisoner  and  made  by  him  in  forma  pauperis  in  the  earlier  stage  of  the 
proceedings,  in  order  to  show  that  the  signer  of  the  affidavit  was  also 
the  signer  of  the  forged  cheque.  He  also  offered  in  evidence  another 
cheque  on  the  same  bank,  payable  to  bearer,  and  signed  Rudolp  Schaad, 
upon  which  the  prisoner  liad  obtained  money  from  one  Williams. 

The  affidavit  was  objected  to  because  it  '*  was  a  part  of  the  record  of 
the  court  and  required  no  proof,"  and  the  Schaad  check  was  objected 
to  as  ^'  irrelevant,  immaterial  and  inadmissible.*' 

As  the  prisoner  was  acquitted  of  the  charge  of  forgery,  and  the  evi- 
dence offered  had  for  its  object  to  sustain  that  charge,  the  objections 
need  not  be  consideied. 

2d.  Experts  in  handwriting  were  examined  to  prove  that  the  blanks 
of  the  Muller  and  Schaad  cheques  for  date,  amount,  etc.,  were  filled  by 
the  same  person  who  wrote  the  signature  to  the  affidavit  in  forma pav- 
perisj  and  the  same  objection  of  irrelevancy,  etc.,  was  made,  and  the 
same  disposition  is  made  of  it  as  of  the  first  bill.  The  conviction  is 
not  of  forgery.  . 

3d  and  4th.  Portions  of  the  City  Directory  were  offered  to  sliow  that 
no  such  person  as  J.  L.  Muller  is  mentioned  therein,  and  was  objected 
to  on  the  ground  of  irrelevancy,  and  further  because  Muller  had  not 
been  represented  to  be  a  resident  of  New  Orleans.  Two  detectives 
were  also  offered  to  prove  that  they  could  not  find  that  Muller  was  or 
had  been  here. 

The  prosecutor's  belief  was  that  Muller  was  a  fictitious  person.  The 
cashier  of  the  Germania  Bank  testified  that  no  i>erson  of  that  name 
kept  an  account  there.    This  war  prima  facie  proof  that  Muller  was  not 
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a  real  person  until  the  prisoner  should  produce  him  or  give  other  proof 
of  his  existence.  3  Greenleaf  £v.  $111*  The  court,  in  permitting  the 
introduction  of  the  Directory,  warned  the  jury  that  it  could  show  no 
more  than  that  Muller's  name  was  not  in  it;  and  Green  leaf  says  where 
inquiries  are  to  be  made  in  regard  to  the  residence  or  existence  of  any 
supposed  party  to  a  forged  instrument,  it  is  proper  and  usual  to  call 
the  police  officers,  penny  postman,  or  other  persons  well  acquainted 
with  the  place  and  its  inhabitants,  but  if  inquiries  have  been  made  in 
the  place  by  a  stranger,  his  testimony  as  to  the  fact  and  its  results  is 
admissible  to  the  jury  though  it  may  not  be  satisfactory  proof  of  the 
non-existence  of  the  person  in  question.    Ibid,  $  109. 

We  do  not  perceive  the  importance  of  establishing  that  MuUer  was 
a  fictitious  instead  of  a  real  person,  since,  if  the  former,  the  offense  is 
complete  when  the  instrument  has  the  appearance  of  validity  on  its 
face.  3  Greenl  £v.  H  103, 109;  1  Whart.  Cr.  Law,  $  660}  2  Bishop 
Cr.  Law,  $  543.    But  we  are  reviewing  the  bills  as  we  iiud  them. 

5th.  This  bill  is  to  the  charge  of  the  judge  and  is  that  the  court  erred 
in  not  charging  the  jury,  when  requested  by  the  defendant,  that  there 
was  no  resemblance  or  imitation  of  the  handwriting  of  J.  L.  Muller 
proved  by  the  prosecution,  and  without  some  proof  of  that  fact  there 
was  no  forgery. 

The  trial  judge  is  expressly  prohibited  from  giving  the  jury  any  opin- 
ion as  to  what  facts  have  been  proved  or  disproved,  and  he  was  but 
mindful  of  this  prohibition  in  withholding  such  charge. 

6th.  Another  objection  to  the  charge  is  that  the  court  errod  in  failing 
to  charge  the  jury  that  there  must  be  some  evidence  which  should  show 
chat  the  cheque  purporting  to  have  been  signed  by  Muller  had  been  so 
altered,  made  or  forged  by  the  defendant  as  to  deceive  by  its  resem- 
blance, that  there  was  no  such  evidence  and  therefore  no  forgery. 

Again  we  observe  the  court  could  not  say  anything  about  the  facts 
or  the  proof  of  them,  but  the  legal  principle  asked  to  be  charged  is  not 
correct.  Where  the  forgery  is  of  a  fictitious  name,  there  can  be  no 
similitude  because  there  is  no  original,  and  therefore  the  rule  of  simili- 
tude cannot  obtain  where  the  forged  instrument  is  of  that  kind.  2 
Bish.  Cr.  Law,  4  593. 

7th.  It  is  complained  that  the  court  erred  in  not  charging  the  jury 
that  the  only  evidence  of  forgery,  if  any,  is  the  evidence  of  the  experts, 
and  by  that  evidence  either  the  defendant  forged  the  cheque  or  no  one 
did,  and  should  they  find  that  the  defendant  did  not  forge  it  they  must 
find  a  veidict  for  the  defendant  on  both  counts. 
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The  simple  aDSwer  to  this  is,  that  to  constitute  the  offense  of  utter- 
ing a  forged  instrument  it  is  not  necessary  to  prove  that  the  defendant 
had  forged  it.    1  Whart.  Cr.  Law,  $  712. 

8th.  This  bill  merely  recites  that  the  court  denied  the  prisoner's  mo- 
tion for  a  new  trial  based  on  the  usual  allegation  that  the  verdict  was 
contrary  to  the  law  and  the  evidence. 

It  is  beyond  oar  province  to  say  whether  the  evidence  was  sufficient 
to  justify  a  conviction.  The  trial  judge  refused  to  disturb  the  verdict, 
and  we  find  no  errors  of  law  in  his  rulings.  The  contention  that  the 
uttering  of  a  forged  instrument  is  no  offense  unless  some  fraud  has 
been  actually  perpetrated  by  it,  which  in  an  earlier  edition  of  Dr. 
Wharton's  book  was  said  to  be  the  case  of  instruments,  the  forgery  of 
which  is  only  a  forgery  at  common  law,  has  been  silenced  by  the  with- 
drawal of  that  dictum  in  a  later  edition,  where  it  is  said  that  principle 
seems  no  longer  to  be  the  law,  the  intent  to  defraud  being  sufficient, 
and  this  intent  may  be  inferentially  proved.  1  Whart.  Cr.  Law,  $  705, 
8th  ed. 

Judgment  affirmed. 


No.  9690. 
Fusz  &  Backnbr  vs.  Tragek  &  Noble. 

▲  suit  npoD  an  acooant  by  a  oomtneroial  firm  of  Miaaouri  agalDet  a  oommeroial  flrm  of  thia 
State  and  the  raembers  thereof  in  solido,  presents  a  ftingle  controTersy,  which  is  remov- 
able to  the  IT.  8.  Coarts  by  parties  on  either  side ;  bat  all  the  parties  on  the  same  side 
mnst  concar  in  the  application,  and  one  defendant  cannot  remove  in  opposition  to  the 
wish  of  his  co-defendants.  In  this  case  one  partner  of  defendant  firm  claimed,  while 
the  other  opposed,  the  removal,  and  the  application  was  properly  denied. 

In  a  second  application  the  defendant  Trager  alleged  that  there  was  a  separate  controversy 
between  himself  on  the  one  side  and  his  co-defendant  and  plain  tiffs  on  the  other,  and 
asked  a  removal  on  that  ground.  We  And  ne  such  controversy  presented  on  the  record, 
and  the  )ndge  did  not  err  in  refusing  the  removal . 

APPEAL  from  the  Ninth  District  Court,  Parish  of  Concordia. 
Young,  J. 

Steele  dc  Garrett  and  Elam  dc  Luce  for  Plaintiffs  and  Appellees. 
Bagg  dk  Mason  and  Jaa.  G.  Leach  contra. 


The  opinion  of  the  Court  was  delivered  by 

Fenneb,  J.  The  only  question  presented  for  our  determination  in 
this  case  is  the  correctness  of  certain  orders  of  the  judge  refusing  ap- 
plications for  removal  to  the  United  States  Court. 
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The  suit  was  brought  by  plaintififs^  a  comiiiercial  firm  of  St.  Louis, 
against  tlie  defendant*,  a  commercial  firm  of  this  State,  and  was  ac- 
companied by  an  attachment  of  property. 

There  were  two  appearances  in  the  name  of  the  defendant  firm,  one 
by  an  attorney  employed  by  Trager,  the  other  by  an  attorney  employed 
by  Noble. 

Trager's  attorney  filed  an  application  in  the  name  of  the  firm  for  a 
removal.     Noble's  attorney  filed  an  opposition  to  the  removal. 

The  judge  refused  the  application.  Thereupon,  Trager  filed  a  new 
application  for  removal  in  his  own  name,  alleging  that  ^*  there  was  a 
controversy  between  the  plaintiffs  and  defendants,  and  also  a  separable 
controverty  between  your  petitioner  on  one  side  and  the  defendant  Noble 
and  the  plaintiffs  on  the  other,  all  of  which  can  be  fully  determined 
between  said  parties  in  this  suit."    This  application  was  also  refused. 

The  both  applications  were  made  under  the  second  section  of  the 
Act  of  March  3,  1875. 

That  section  contemplates  two  cases  of  removal,  viz :  one  where 
tliere  is  a  single  controversy  between  citizens  of  different  States ;  the 
other  where  there  are  separate  controversies,  one  of  which  is  between 
citizens  of  dift'erent  States. 

The  first  application  Avas  made  under  the  first  provision,  and  the 
construction  of  it  is  well  settled  that,  to  entitle  to  a  removal,  all  the 
parties  on  one  side  or  the  other  must  join  in  the  application.  Removal 
Causes,  100  U.  S.  p.  457;  Desty's  Removal  of  Causes,  p.  117,  $  10  j.j 
Peeler's  Law  and  Eq.  in  U.  S.  Courts,  p.  164,  note  310. 

One  defendant  in  a  single  common  controversy  cannot  remove  in 
opposition  to  the  wishes  of  his  co-defendants.  Noble  had  equal  rights 
and  interests  with  Trager  in  the  defense  of  the  single  controversy,  and 
as  he  opposed  the  removal,  the  judge  rightly  refused  the  application. 

The  second  application  was  based  on  the  second  clause  and  on  the 
claim  tliat  there  was  a  separate  controversy  between  himself  on  the 
one  side  and  his  co-defendant  Noble  and  plaintiffs  on  the  other. 

It  is  suflBcient  to  say  that  we  search  the  record  in  vain  to  find  any 
such  controversy.  It  is  true  that  we  find  a  petition  in  the  record  filed 
by  Trager,  in  which  he  asserted  individual  ownership  of  certain  of 
the  property  attached,  but  it  raised  no  issue  and  prayed  for  no  relief. 
And,  moreover,  at  the  time  when  it  was  filed,  Trager  had  already 
asked  and  obtained,  in  the  name  of  Trager  &  Noble,  an  order  releas- 
ing the  whole  of  the  property  attached  on  bond,  and  had  actually 
released  the  attachment  on  a  bond  executed  in  the  name  of  the  firm 
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and  conditioned,  according  to  Jaw,  to  pay  whatever  judgment  may  be 
rendered  against  the  firm. 

It  is  clear  the  separate  controversy  alleged  did  not  exist,  and  there 
was  no  error  in  the  judge's  refusal  to  grant  the  removal. 

Judgment  affirmed. 


No.  9682. 
P.  W.  Holliday  et  al.  vs.  Ztilma  Holliday  kt  al. 

A  partition  by  sale  of  promissory  notes  belonf^i^g  to  a  succession  under  administration,  will 
not  be  ordered  in  the  absence  of  proof  to  show  that  such  a  mode  of  partition  is  the  only 
convenient  one  nnder  the  circumstances,  and  when  it  appears  that  such  a  sale  could  in- 
jure some  of  the  heirs  who  are  minors. 

The  most  convenient  and  the  speediest  mode  of  afTeeting  a  partition  among  the  heirs  of  a 
sncceesion  nnder  administration,  of  past  due  promissory  notes,  is  to  require  the  succes- 
sion representative  to  enforce  the  collection  of  the  same,  and  to  divide  the  proceeds 
among  the  heirs  according  to  their  respective  shares. 

\    PPEAL  from  the  Twenty-third  District  Court,  Parish  of  Iberville. 
Jt\.     Talhot,  J. 


David  iV.  Barrow  for  Plaintiffs  and  Appellants. 
A.  Talbot y  contra. 

The  opinion  of  the  Court  was  delivered  by 

PocHi^,  J.  This  is  an  action  for  partition  among  the  heirs  of  a 
succession,  the  principal  assets  of  which  consist  of  cash  and  of  six 
promissory  notes,  all  past  due  but  one,  and  all  in  the  hands  of  the  tes- 
tamentary executor. 

Plaintiffs  suggest  a  partition  by  sale  of  the  notes ;  one  of  the  defen- 
dants wants  the  pai*tition  in  kind,  the  other  defendants,  among  whom 
are  minors,  make  default,  save  one  of  the  tutors  who  desire  a  partition 
according  to  strict  law. 

P.  W.  Holliday,  one  of  the  plaintiffs,  is  the  debtor  for  the  largest 
amount,  and  his  two  notes  are  past  due. 

The  judgment  ordered  the  partition  in  kind,  with  the  collation  of 
P.  W.  HoUiday's  indebtedness  pro  tanto. 

Plaintiffs  have  appealed,  and  their  contention  is  that  promissory 
notes,  being  indivisible  without  the  consent  of  the  debtors,  they  are 
not  susceptible  of  a  partition  in  kind,  and  that  owing  to  the  inequalities 
of  the  shares,  a  partition  could  not  be  conveniently  made  in  that  mode. 
But  the  record  contains  no  evidence  on  the  subject,  and  we  find  no 
steps  taken  for  the  appointment  of  experts  to  examine  into  and  report 
on  the  alleged  inconvenience  of  a  partition  in  kind. 
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On  the  other  hand,  the  only  defendant  who  advocates  that  mode  of 
partition  allegeB  the  willingness  of  certain  of  the  heirs,  who  are  also 
debtors,  to  accept  certain  specified  notes  in  full  satisfaction  of  their 
respective  balances,  but  she  has  failed  to  introduce  any  evidence  on 
that  subject,  or  in  the  case  at  all.  It  therefore  appears  that  the  record 
is  exceedingly  unsatisfactory  and  that  neither  of  the  litigants  has 
made  reasonable  efforts  to  enlighten  the  court  on  the  true  issues  of  the 
cause. 

But  taking  a  common  sense  and  a  practical  view  of  the  question,  we 
are  not  disposed  to  coincide  with  the  views  of  either  of  the  contesting 
parties  or  of  the  dis^ict  judge. 

Conceding  that  the  fundamental  rule,  which  must  control  the  discus- 
sion, is  that  no  one  is  compelled  to  hold  property  in  common  with  an- 
other, we  are  inclined  to  the  opinion  that  the  speediest  as  well  as  the 
safest  and  most  equitable  way  of  dividing  past  due  promissory  notes 
among  the  heirs  of  a  succession  which  is  under  administration  in  the 
hands  of  an  executor,  is  by  converting  them  into  money  by  collection. 
We  had  no  suggestion  from  any  of  the  parties  that  the  collection  of 
those  notes,  four  of  which  are  secured  by  mortgage,  would  be  met  by 
any  serious  opposition  or  entail  very  heavy  expense,  hence  a  collection 
is  certainly  the  speediest  plan. 

Even  if  it  should  appear  that  some  of  the  notes  are  bad  or  not  easily 
collected,  we  fail  to  see  how  they  coidd  be  improved,  either  by  a  sale 
or  by  a  partition  in  kiiid. 

Every  consideration  suggested  to  our  minds  leads  to  the  conclusion 
that  the  condition  of  the  succession,  and  above  all,  the  interest  of  the 
minors,  could  be  best  improved  or  promoted  by  a  settlement  in  due 
course  of  administration  than  by  either  of  the  modes  suggested  by  the 
contesting  parties  now  before  the  court. 

It  is  very  plain  to  our  minds  that  the  only  party  to  be  benefited  by 
a  sale  of  these  notes  would  be  the  largest  debtor,  who  is  one  of  the 
heirs,  P.  W.  Holliday,  one  of  whose  notes  is  not  secuied  by  mortgage 
and  would  doubtless  be  sold  at  a  sacrifice,  to  his  great  advantage,  and 
to  the  detriment  of  his  co-heirer,  principally  the  minors. 

It  is  the  duty  of  the  courts  in  dealing  with  questions  of  partition  to 
prevent  just  such  a  contingency. 

The  course  which  we  have  concluded  to  adopt  is  in  keeping  with  the 
views  taken  of  a  similar  condition  of  things  by  our  immediate  prede- 
cessors in  the  case  of  Rochereau  vs.  Maignan,  32  Ann.  47. 

In  that  case  the  Court  refused  to  countenance  a  partition  by  sale  of 
a  judgment  belonging  to  a  succession,  on  account  of  the  inevitable 
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losses  to  result  tlierefrom  to  some  of  the  heirs,  aod  of  the  unequal  ad- 
vantago  to  be  derived  tlierefrom  by  the  party  who  was  provoking  that 
kind  of  partition,  although  the  judgment  was  then  on  appeal,  and  a 
collection  of  the  same  would  necessarily  be  delayed.  The  Court  then 
held  tliat  equity  dictated  and  our  laws  sanctioned  such  a  course,  in 
order  to  equally  protect  the  interests  of  all  parties  concerned. 

As  the  only  unmatured  note  owned  by  the  succession  in  this  case  will 
be  due  and  exigible  but  a  short  time  after  this  judgment  becomes  final, 
the  inconvenience  of  delay  will  herein  be  avoided,  and  the  rights  of  all 
the  heirs  in  the  premises  will  soon  be  legally  and  fairly  adjusted  in  due 
course  of  administration. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
avoided  and  reversed,  and  tliat  plaintifiV  demand  be  rejected  at  their 
costs  in  the  lower  court,  as  in  case  of  non-suit,  and  at  the  costs  of  ap- 
pellees on  appeal. 


Dissenting  Opinion. 

Fenner,  J.  The  only  authority  cited  in  support  of  the  opinion 
herein  is  Rochereau  vs.  Maignan,  32  Ann.  47,  which  held  that  where 
several  heirs  of  a  succession  under  administration  were  owners  in  indi- 
vision  of  a  judgment,  partition  by  sale  of  the  judgment  will  not  be 
ordered  on  the  application  of  one  co-owner,  when  opposed  by  the 
others,  when  no  effort  has  been  made  to  execute  the  judgment,  and 
when  the  sale  w<»uld  enure  to  the  benefit  of  one  and  to  the  detriment 
of  the  other  co-owners. 

I  consider  the  authority  entirely  inapplicable  to  the  instant  case, 
where  the  estate  held  in  in  division  is  composed  of  several  mortgage 
notes  not  reduced  to  judgment,  and  of  cash,  and  where  the  pleadings 
present  no  opposition  to  a  partition,  but  merely  a  contest  as  to  whether 
it  should  be  made  in  kind  or  by  sale. 

I  think  the  decree  abrades  the  absolute  right  of  co-owners  to  termi- 
nate indivision,  expressly  guaranteed  by  Art.  1289  of  the  Civil  Code,, 
and  disposes  of  the  case  upon  an  issue  not  raised  by  the  pleadings. 

We  should  content  ourselves  with  determining  the  only  issue  pre- 
sented in  the  pleadings  of  the  parties  and  passed  on  in  the  court  below,, 
viz:  whether  the  partition  should  be  made  in  kind  or  by  sale. 

For  these  reasons  I  dissent. 

12 
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In  applications  fer  the  writ  of  prohibition  against  inferior  courts,  we  must  necessarily  act 
on  the  state  of  facts  existing  at  the  lime  of  the  application.  If  the  particular  grievance 
complained  of  no  longer  exists,  there  is  no  longer  any  need  of  the  relief  sought. 

An  application  for  a  prohibition  to  an  inferior  judge,  based  on  an  alleged  usurpation  of  jur- 
isdiction, in  that  the  suit  or  a  former  or  similar  suit  had  been  transferred  from  the  same 
Judge  to  the  United  States  Court  and  was  still  pending  there,  must  be  denied  if  it  appear 
that  the  transferred  suit  has  been  dismissed  from  the  United  States  Court  prior  to  the 
application  foi  the  prohibition. 

A    PPLICATION  for  Prohibition. 


JEgan»  Pierson  dc  Eagan  and  J»  I>,  Boacli  for  the  Relator: 
The  removal  under  the  Acts  of  Congress  of  a  suit  via  ordinaria,  by  the  non-resident  defend- 
ant into  the  United  9»tates  Circuit  Coui-t  for  final  determination,  divests  the  State  Court 
of  all  jurisdiction  over  the  cause  of  action  embraced  in  such  suit.  The  State  Court  Ia 
thereafter  without  Jurisdiction,  under  Act,  3d  March,  1875,  of  Congress  to  proceed  any 
further  in  the  suit,  and  is  hence  without  Jurisdiction  atter  such  removal  of  the  ordinary 
action  to  grant  a  decree  for  a  writ  of  seizure  and  sale  on  the  same  cause  of  action  be- 
tween the  parties,  while  the  oi*dinary  ]  action  is  pending  in  the  United  States  Circuit 
Court  into  which  it  had  been  removed.  Steamship  Co.  vs.  Lngwell,  106  U.  S.  182;  Kern 
vs.  Hindekoper,  103  U.  S.  491;  St.  Paul  and  Chioago  R.  R.  Co.  vs.  McLean,  108  U.  S. 
216 ;  Davis  vs.  South  Carolina,  107  U.  S.  597 ;  Railroad  Co.  vs.  Mississippi,  103  U.  S.  135  ; 
19  ^all.  222 ;  16  Pet.  97  ;  15  How.  198  and  23  WaU.  250 . 
The  writ  of  prohibition  is  the  pix>per  remedy  to  relieve  the  defendant  against  the  improper 
proceedings  under  the  writ  of  seizure  and  sale  after  such  removal.  Clark,  Assignee  vs. 
Rozenda,  5  Rob.  29;  32  Ann.  554;  34  Ann.  877,  761. 

L,  B,  Watkins  for  the  Respondent : 

1 .  The  writ  of  prohibition  issues  to  courts  of  ioferior  or  judges  who  exceed  their  jurisdic- 
tion, only  when  it  is  manifestly  injurious  to  rights  of  relator.    C.  P.  845,  846,  634. 

2.  When  the  allegations  of  plaintiff's  petition  ^and  answer  of  respondents  disclose  ajpn'tna 
facie  case  of  jurisdiction,  this  Court  will  not  perpetuate  the  writ.  20  Ann  239,  353.  311 ; 
High,  p.  566.  sec.  780. 

3.  Antecedent  to  the  adoption  of  the  Constitution  of  1879,  the  writ  of  prohibition  would 
not  go  in  unappealable  cases.  4  R.  48;  12  Ann  513;  11  Ann.  187;  2  Ann.  236;  11  Ann. 
696;  8  Ann.  92;  2  La.  86;  19  La.  183;  21  Ann.  123,  State  ex  rel.D'Meza  vs.  Judge, 
29  Ann.  360 ;  Stote  ex  rel  Cummings  vs.  Judge;  High.  p.  572,  No.  788 ;  10  R.  169 ;  2  La. 
236. 

4.  Article  90  of  the  Constitution  gives  this  Court  "control  and  general  supervision  over  all 
inferior  Courts,"  whereby  the  power  of  this  court,  in  the  issuance  and  maintenance  of 
the  writ  of  prohibition,  is  not  restrictdd  to  cases  coming  within  the  appellate  jurisdic- 
tion. 

But  to  authorize  the  maintenance  of  the  writ  of  prohibition  there,  must  "be  a  plain  usurpa- 
tion of  authority,  or  an  arbitrary  exercise  of  power,  on  the  part  of  such  tribunal,  and 
the  injury  must  be  actual,  or  immediately  impending."    33  Ann.  925 ;  33  Ann.  1186. 

5.  It  is  not  in  all  cases  in  which  a  court-  may  have  no  jurisdiction  that  a  prohibition  caii 
issue.    It  is  not  a  writ  of  right.    19  La.  167,  174 ;  37  Ann.  336 ;  39  Ann  360 ;  32  Ann.  1188. 
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It  ia  an  extraordinary  one  which  can  only  iaane  when  the  conrt  having  no  JuriRdiction  clearly 
uaurps  jurisdiction.  C.  P.  846 ;  4  Ann.  11 ;  16  Ann.  186 ;  32  Ann.  549,  1189 ;  14  Ann.  7. 
504;  2  Ann.  236;  27  Ann.  1.58;  20  Ann.  240. 

It  then  isHneH  only  after  a  fmltleaa  attempt  in  the  lower  conrt  for  relief.  10  B.  160 ;  10  Ann. 
558;  29  Ann.  806 ;  and  then  only  in  the  sound  discretion  of  the  court  having  appellate  or 
supervisory  Jurisdiction.  19  La.  174  :  4  K.  48 ;  11  Ann.  196;  12  Ann.  513;  14  Ann.  504; 
20  Ann.  240;  27  Ann.  158;  High,  p.  558,  sec.  773. 

^.  Article  90  of  the  Constitution  has  received  an  interpretation  in  the  following  cases :  32 
Ann.  553;  32  Ann.  .M»;  36  Ann.  711,  578. 

The  USD  of  their  supervisory  power  will  bn  regulated  by  the  discretion  of  the  court,  and  will 
be  most  carefully  administered,  and  only  exorcised  iu  caaes  when  there  has  been  a  fla- 
grant usurpation  of  authority,  or  when  serious  injury  ma^-  accrue  to  parties  to  whom  no 
other  remedies  are  apparent,  or  when  the  intermediate  courts  are  powerless  to  give 
lelief. 

7.  Relator's  theory  is  that  the  jndge  a  quo  usurped  jurisdiction  the  United  States  Circuit 
Court  had  acquired  by  viHue  of  the  transfer  under  Act  of  Congress  of  March  3,  1875. 
Of  the  judgments  of  that  court,  this  tribunal  has  no  appellate  jurisdiction. 

Those  court*  are  not  powerless  to  give  relator  relief,  because— according  to  his  theory— both 
respondents  and  himself  are  subject  to  that  jurisdiction . 

delator  could  have  certainly  filed  an  exception  of  lis  pendent  In  that  court.  If  necessary 
that  conrt  could  have  issued  to  the  interfering  State  court  a  writ  of  certiorari,  and  had 
the  executory  proceedings  brought  up  for  inspection  and  comparison. 

But  relator's  object  is  delay.  Ho  has  no  defense.  The  exception  of  Um  pendent  is  an  excep- 
tion, and  must  bo  pleaded  before  default.    Hen.  Dig.  p.  1166,  Xo.  1 ;  15  Ann.  79. 

8.    When  two  suits  are  pending  between  the  same  parlies,  for  the  same  cause  of  action,  be- 
fore diderent  courts  of  concurrent  jurisdiction,  the  declinatory  exception  of  lit  pendent 
will  lie.    C.  P.  335,  94. 
In  such  case  the  judgment  first  rendered  is  valid,  and  proceedings  in  the  other  cause  will  be 
stayed.    37  Ann.  409;  C.  P.  94. 


The  opinion  of  the  Court  wfts  delivered  by 

Manning,  J.  The  reh\tor  seeks  to  obtain  a  prohibition  against  the 
Judge  of  the  district  court  for  Red  River  parish,  proceeding  furtlier  iu  a 
suit  pending  before  liim,  wherein  John  Chafie  &  Sons  are  plaintiffs  and 
the  relator  is  the  defendant,  and  the  Chaffes  are  made  co-respondents. 

They  had  sued  Davidson  in  the  district  conrt  for  Red  River  on  No- 
vember 21,  1885,  upon  a  lost  promissory  note  for  $4000,  and  several 
years'  accumulated  interest,  and  liad  attaclied  his  plantation  and  its 
rents  and  revenues,  Davidson  being  a  non-resident.  Service  of  pro- 
cess was  made  on  a  curator  ad  hoc,  and  judgment  by  default  was 
■entered  on  December  2,  following.  Tlie  plaintiffs  were  about  to  con- 
firm the  default  on  the  fifth,  or  to  call  the  cause  for  trial  when  counsel 
4ippeared  for  Davidson,  and  moved  to  set  the  default  aside  and  also 
juoved  a  continuance,  and  without  demanding  or  waiting  for  the  action 
of  the  court  on  either  motion  prayed  a  transfer  of  the  cause  to  the 
United  States  Court  for  Western  Louisiana,  and  having  filed  a  bond 
the  order  of  transfer  was  made  and  no  furtlier  proceedings  were  had. 
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Davidson  made  no  baste  to  obtain  a  transcript  of  tbe  record  but 
Chafife  &  Sons  did,  and  they  filed  it  in  the  United  States  Court  at 
Shreveport,  and  immediately  filed  their  motion  to  dismiss  their  suit 
and  paid  all  the  costs. 

It  seems  that  the  note  meanwhile  has  been  found  for  on  December  9. 
Chaffe  &  Sons  obtained  from  Judge  Hall  an  order  of  seizure  and  sale 
of  the  plantation  to  pay  this  note  and  interest,  and  the  sheriff  adver- 
tised the  sale  shortly  thereafter.  Up  to  tliis  time  the  United  States 
Judge  had  not  entered  the  formal  judgment  of  dismissal  in  his  court. 
This  was  not  done  until  January  16,  1886. 

Four  days  afterwards  the  relator  applied  to  this  Court  for  the  writ 
of  prohibition  and  it  was  issued  provisionally  with  an  order  to  shew 
cause,  etc. 

The  respondent  judge  answers  that  when  the  petition  for  an  order 
of  seizure  and  sale,  with  accompanying  documents  was  presented  to 
him  on  December  9,  there  were  also  exhibited  a  certified  transcript  of 
the  case  filed  in  the  United  States  Court  with  the  motion  of  the  plain- 
tiffs to  dismiss  the  same  as  of  non-suit,  and  receipts  for  the  payment 
of  all  costs  in  both  courts,  and  although  the  judgment  of  dismissal 
had  not  then  been  rendered,  he  considered  the  plaintiffs  had  a  right  to 
the  order  for  which  they  were  then  applying  and  he  granted  the  exe- 
cutory process. 

The  relator  bases  his  right  to  the  writ  on  the  assumption  that  the 
suit  of  the  Chaffes  against  him  is  still  pending  in  the  United  States- 
Court.  The  writ  is  issued  when  inferior  courts  are  usurping  or  ex- 
ceeding their  jurisdiction.  Code  Prac.  Arts.  845-6,  and  it  is  because  of 
this  alleged  usurpation  by  the  State  court  of  a  jurisdiction  then  vested 
in  tlie  United  States  Court  that  the  relator  claims  our  interposition  to 
check  it.  But  the  fact  is  that  the  United  States  Court  had  already  di- 
vested itself  of  jurisdiction  by  dismissing  the  case  when  the  relator 
applied  for  the  writ.  There  was,  therefore,  then  no  conflict  of  juris- 
diction nor  usurpation  of  jurisdiction,  nor  any  question  of  jurisdiction 
of  any  kind.  Admitting  all  that  the  relator  claims  for  the  effect  of  a 
transfer  in  completely  depriving  the  State  court  of  jurisdiction  and 
transferring  it  to  the  United  States  Court  whenever  the  pre-requisites 
for  removal  have  been  complied  with,  the  patent  and  salient  fact  con- 
fronts him  and  us  that  when  he  complained  of  the  State  court's  usurp- 
ation of  jurisdiction,  the  United  States  Court  had  ceased  to  have  or 
claim  it,  but  on  the  contrary  had  formally  dismissed  the  case  from  its 
docket. 

Necessarily  we  must  act  on  the  condition  or  state  of  facts  existing 
when  he  seeks  relief.    However  much  he  may  ignore  the  dismissal  of 
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the  8uit  by  the  United  States  Court  on  January  16,  we  must  take  cog- 
nizance of  it ;  and  when,  on  the  20th,  he  applies  for  a  writ  to  whicli  he 
would  not  be  entitled  unless  the  suit  were  still  pending  in  the  United 
'States  Court,  we  must  recognize  that  it  is  no  longer  pending,  since  the 
•certified  copy  of  the  judgment  of  disioissal  by  the  United  States  Court 
is  laid  before  us. 

Possibly  the  relator  did  not  know  that  a  judgment  of  dismissal  had  been 
formally  en  tered,but  his  argument  is  that  the  jurisdiction  of  the  State  judge 
must  be  detennined  by  the  state  of  facts  existing  on  December  9,  when  he 
granted  the  order  of  seizure  and  sale,  and  since  at  that  time  the  juris- 
•diction  of  the  State  court  of  the  ordinary  suit  had  been  divested  by  the 
removal,  and  no  order  of  dismissal  had  been  made  by  the  United 
States  Court,  the  State  court  was  incompetent  to  make  any  order  or 
take  any  proceeding  touching  the  subject-matter  of  the  suit. 

The  answer  of  the  respondents  to  that  is  that  the  judge  neither  then 
nor  since  has  made  any  order  in  or  assumed  jurisdiction  in  any  man- 
ner of  the  transferred  suit,  and  that  his  grant  of  the  order  of  seizure 
And  sale  was  in  a  totally  different  proceeding  and  in  an  independent 
suit. 

We  ai*e  not  required  just  now  to  say  anything  respecting  these  pre- 
tensions. The  validity  or  rightfulness  of  the  order  of  seizure  and 
sale  is  not  now  before  us.  Whether  the  judge  could  legally  grant  it  at 
that  time  is  a  matter  we  are  not  now  concerned  with.  The  particular  mat- 
ter in  hand  now  is  to  ascertain  and  determine  whether  the  relator  had 
iust  and  legal  right  to  a  writ  prohibiting  the  inferior  judge  from  pro- 
3eeding  in  a  certain  cause  on  January  20,  1886,  because  a  suit  the 
same  or  similar  to  the  one  he  had  acted  or  was  acting  in  had  been 
transferred  to  the  United  States  Court  and  was  then  x>ending  therein, 
and  we  find  that  no  suit  was  then  pending  there  touching  the  subject- 
matter  of  the  one  he  was  acting  in,  and  consequently  there  was  then 
no  usurpation  of  jurisdiction,  and  therefore 

The  vrit  is  denied. 


No.  9649. 

Succession  of  E.  S.  Powell. — W.  H.  and  S.  B.  Van  Bibber  vs.  H. 
S.  BosLEY,  Administrator. 

After  A  sneeeMion  h«t  been  fully  administered,  nil  its  debts  paid,  and  nothing  remains  in 
the  administration  exoept  the  property,  the  purposes  of  the  administration  are  fnlly 
accomplished,  and  the  hefrs,  all  and  sinj^ly,  have  an  absolnte  right  to  require  it  to  be 
terminated  and  to  be  put  into  pofsessiun  of  the  estate. 
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The  wishes  of  some  of  tho  co-heirs  for  a  coutinuance  of  the  admiaittrfttion  cADuot  control 
or  destroy  the  legal  right  of  the  others  to  termiDate  it  to  enter  into  possession  of 
their  own. 

APPEAL  from  tlie  Tenth  District  Court,  Parish  of  Red  River. 
Hall,  J. 


Ugan  (£•  Pierson  for  Plaintiflfs  and  Appellees: 

I .  The  debts  of  the  succession  being  all  paid  and  the  rendium  ascertained,  the  heir  may 
appear  and  demand  the  snecession  from  the  administrator.    C.  P.  1000. 

S.  This  demand  of  the  heir  shall  be  pronounced  upon  in  a  summary  manner  by  the  judge. 
C.  P.  1002. 

3.  The  cases  which  are  to  be  decided  in  a  summary  manner  shall  not  be  set  down  on  the 
docket  of  the  suit,  bn^  are  decided  on  a  day  fixed  for  the  purpose  and  in  a  speedy  man- 
ner.   C.  P  756. 

4.  If  the  Judge  finds  from  the  testimony  that  the  petitioners  are  entitled  to  the  snecession^ 
he  shall  pat  them  in  possession  of  it  and  shall  din»ct  an  acoount  within  a  reasonable 
time,  to  be  fixed  by  him.    C.  P.  1003. 

5.  Heirs  of  age  can  own  property  and  ei^oy  their  inheritance  in  common  with  their  minor 
co-heirs.  It  is  only  when  they  are  nnwilling  any  longer,  thus,  to  own  property  and 
enjoy  the  same  that  they  must  sue  for  and  obtain  a  petition  either  in  kind  or  by  sale. 
Sucoeesion  of  Baumgarden,  36  Ann.  50. 

6.  After  the  heirs  of  age  are  recognised,  there  being  no  further  necessity  for  adminlstra* 
tion,  and  the  law  having  accepted  the  succession  under  benefit  of  inventory  for  the 
minor,  the  succession  will  have  been  wound  up  and  the  executor  ander  the  obligation 
of  rendering  an  account  to  the  heir  of  age  and  to  the  tutor  of  the  minor.    Ibid. 

7.  In  point  of  fact,  the  function  of  the  executor  ceased  when  the  debts  were  paid  and  tbe 
special  legacicM  discharged.    Succession  of  Geddos,  36  Ann.  965. 

The  legal  function  of  the  executor  having  terminated,  and  all  the  purposes  of  his  appoint- 
ment having  been  accomplished,  nothing  more  was  left  for  them  to  do  but  to  sur- 
render the  property  to  the  joint  owners,  leaving  them  So  make  all  necessary  settlements 
among  themselves.    Ibid. 

X.  B.  Watkins  for  Defendants  and  Appellants : 

1.  PlaintlflRs  rule  defendant  administrator  to  show  cause  why  the  heirs  should  not  be  put 
in  possession  of  the  property  of  the  estate,  and  his  administration  be  terminated. 

Defendant  for  answer  denies  that  one  of  the  beneficiary  heirs  of  age.  and  representing 
one  fourth  iuterest  in  the  succesdious,  has  ever  claimed  possession ;  and  alleges  that 
she  now  demands  a  continuance  of  the  administration  until  a  final  partition  can  be 
effeeted,  in  pursuance  of  plaintift's  partition  suit  on  file. 

He  further  assigns  that  he,  as  tutor  for  the  minor  heirs  of  Mary  B.  Powell,  his  deceased 
wife,  and  who  are  ex  neceataria  l^gi»  beneficiary  heirs  of  W.  A.  and  E.  S.  Powell,  de- 
ceased, objects  to  holding  the  property  in  common  with  the  plaintiffs,  and  demands  that 
the  partition  be  made  before  the  succession  is  terminated . 

He  furthor  assigns  in  answer  that  W.  P.  Scarborough  has  transferred  his  eighth  interest  i» 
Payne,  Kennedy  &  Co.,  and  that  neither  the  transferees  or  Mrs.  Reid,  an  heir  to  another 
eighth  interest,  have  ever  demanded  possession. 

Finally,  that  two  heirs,  representing  two-eighths  interest  in  a  snecession,  cannot  terminate 
a  succession  and  compel  the  heirs  to  the  remaining  three-fourths  thereof  to  accept  of  and 
hold  the  property  in  common. 

In  such  a  case  a  partition  is  necessary  and  must  be  first  made. 
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3.  From  a  Jadgment  terminating  the  sacoension  and  sendiug  the  heirs  into  possession,  the 
defendant  administrator  proonred  an  order  of  suspensive  appeal,  and  therein  he  was 
Joined  by  the  heirs  opposing,  who  adopted  the  administrator's  answer  as  their  own,  and 
likewise  appealed  snspenidvely. 

They  had  this  right.    C  P.  580.  5G5.  .^71 :  4  La  567,  Hook  vs.  Richardsen. 

The  cases  cited  by  and  relied  upon  by  plaintiffs'  oonnsel  were  not  in  point.  39  Ann.  869 ;  2S 
Ann.  1381.    Per  contra.  34  Ann.  24;  33  Ann.  369. 

3.  Whether  the  defendant  administrator  haa  or  not  an  appealable  interest,  the  tntor  for 
the  minors  and  beneficiary  heirs  and  the  migor  beneficiary  heirs  may  appeal.  C.  P.  671, 
1000,  1003. 1003;  R.  C.  C.  1193. 

The  heirs  are  not  harmonious ;  they  are  divided  in  opinions  as  to  their  interest. 

4.  The  plaintiffs  abandoned  the  jndgmentin  their  behalf,  by  afterwards  contesting  the 
defendant's  bond  as  administrator  and  testing  the  solvency  of  his  securities.  That  can 
only  be  dune  Inside  of  the  succession.    R.  S.  3608 ;  28  Ann.  801 ;  R.  C.  C  3043. 

5.  When  some  of  the  heirs  are  majors,  accepting  unconditionally,  and  some  are  minorsr 
necessarily  beneficiary,  and  when  thete  are  no  debts,  these  heirs  cannot,  by  agreement, 
enter  into  possession  and  terminate  the  existence  of  an  estate,  when  one  of  the  majors 
demands  an  adminlstratiou.  30  Anfl.  388,  BUke  vs.  Kearney ;  R.  C.  C.  1047, 1048,  1049; 
36  Ann.  414.  Picon  vs.  Doason  ;  2  R.  34.  8elf  vs.  Morris. 

6.  Minors  are  beneficiary  heirs,  thongh  they  be  at  the  same  time  representative  heirs.  Id 
the  instant  case,  the  mother  of  the  minors  died  before  she  went  into  posbession  of  her 
inheritance,  though  she  died  subsequently  to  her  ancestors.  W.  A.  and  S.  S.  Powell. 

The  mother,  as  sn  heir  of  W.  a.,  and  S.  S.  Powell,  at  her  death,  transmitted  her  interest  in 
their  sncceaaions  to  her  own  heirs,  with  the  right  and  faculty  of  accepting  or  renouncing 
said  successions,  although  she  had  not  herself  accepted  same.  R.  G.  C.  944,  894;  S3 
Ann.  291 ;  R.  C.  C.  1030. 


The  opinion  of  the  Court  was  delivered  by 

Fbnner,  J.  The  succession  of  E.  S.  Powell  was  opened  in  1871, 
when  H.  S.  Bosley  was  duly  appointed  and  qualified  as  administrator 
thereof,  since  which  time  he  has  had  charge  of  the  succession.  All  of 
the  debts  liave  been  paid  long  since,  and  there  remains  now  in  hi» 
hands  the  free  and  unencumbered  property  of  the  succession,  consist- 
ing of  real  estate  and  cash  on  hand. 

There  are  five  major  and  two  minor  heirs,  the  latter  inheriting  by 
representation  of  their  deceased  mother,  who  was  the  wife  of  the  ad- 
ministrator, and  being  under  the  tutorship  of  the  administrator  him- 
self. Such  being  the  situation  of  affairs,  two  of  the  major  heirs,  desir- 
ing to  put  an  end  to  the  administration  and  to  enter  into  possession  of 
their  share  of  the  property,  have  proceeded  summarily  against  the 
administrator  by  rule  to  show  cause  why  he  should  not  be  discharged 
from  the  administration  and  why  the  heirs  should  not  be  put  in  posses- 
sion. 

The  administrator  opposed  this  demand  and  is  joined  in  this  oppo- 
sition by  himself  as  tutor  of  the  minor  heirs  and  also  by  one  of  the 
major  heirs,  who  object  to  holding  or  taking  possession  of  the  property 
in  common  with  the  plaintiffs.  The  remaining  heirs  have  not  appeared* 
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The  contention  is  that  part  of  the  heirs  cannot  require  the  adroinis- 
tration  to  be  terminated  and  the  estate  to  be  tarned  over  to  the  heirs 
in  opposition  to  the  wish  of  their  co-heirs  representing  the  largest 
interest  therein.  If  the  administration  conld  be  divided  and  continued 
as  to  the  interest  of  the  consenting  heirb,  while  terminated  as  to  the 
interest  of  plaintiffs,  effect  might  be  given  to  the  wish  of  the  former. 

But  the  administration  is  indivisible,  and  must  be  continued  or  ter- 
minated as  to  all ;  and  the  question  is  whether  the  wislies  of  tlie  migor- 
ity  can  control  and  destroy  the  legal  rights  of  the  minority. 

We  consider  it  perfectly  clear  that  when  the  succession  is  wound  up 
and  all  the  debts  paid,  and  only  its  property  remains  in  the  hands  of 
the  administrator,  the  purposes  of  the  legal  agency  confided  to  him  are 
accomplished,  and  it  is  the  absolute  right  of  each  and  every  heir  to 
terminate  it  and  to  claim  possession  of  his  share  of  the  succession,  and 
he  cannot  be  controlled  in  the  exercise  of  this  right  by  the  adverse 
wishes  of  his  co-heirs.  Otherwise  the  administration  might  be  pro- 
longed and  the  heir  desirous  of  entering  into  possession  of  his  own 
property  might  be  kept  out  indefinitely.  This  can  work  no  legal  iivjury 
to  the  other  heirs;  for  if  they  desire  to  continue  the  agency  of  the  ad- 
ministrator in  the  management  of  their  own  Interests,  they  may  do  so 
eztra-judicially,  and  they  surely  cannot  force  the  continuance  of  the 
agency  upon  their  unconsenting  co-heir;  and  if  they  are  unwilling  to 
remain  in  co-ownership  with  the  latter,  the  law  touching  partitions 
affords  them  a  perfect  remedy.  We  have  considered  these  questions 
in  two  recent  cases,  and  we  think  the  principles  there  laid  down  sus> 
tain  the  foregoing  position.  Succession  of  Baumgardeu,  36  Ann.  47; 
Succession  of  Geddes,  36  Ann.  964. 

The  cases  cited  from  30  Ann.  388,  and  4th  Robinson,  414,  recognizing 
the  right  of  beneficiary  heirs  to  require  an  administration  before  a  pat- 
ting in  possession,  have  no  application,  because  here  that  right  has 
been  enjoyed,  an  administration  has  been  had  and  it  is  completed. 

We  find  nothing  in  any  of  the  various  judicial  proceedings  referred 
to  by  the  administrator  to  estop  the  plaintiffs  in  rule  from  exercising 
the  right  to  terminate  this  administration  and  be  put  in  possession  of 
their  property,  and  see  no  reason  to  disturb  the  judgment  appealed 
from. 

Judgment  affirmed. 
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No.  9541. 

XiEOK  Holzab  vs.  New  Orleans  &  Carrollton  Railroad  Com- 
pany ET  al. 

The  Joinder  of  an  action  af;ain»t  one  defendant  for  damages  for  hreaoh  of  contract  with  an 
action  against  another  defendant  for  damages  resnlting  from  a  tort,  is  not  good  ground 
of  exception  where  the  defendants  liave  been  allowed  to  sever  in  their  defence  and  sepa- 
rate trials  have  been  had  even  if  it  be  otjectionable  where  there  has  been  no  severance. 

.Tt  is  not  mis-joinder  for  a  plaintiff  husband  to  sae  in  his  own  name  for  money  expended  for 
his  wife's  illness  caused  by  an  injury  to  her,  and  for  damages  for  her  sufferings  caused 
by  that  iqjury,  since  these  damages  fall  into  the  community  of  which  he  is  the  head  and 
master. 

'The  doctrine  that  a  passenger  in  a  public  conveyance  i^  in  some  way  identified  with  the 
owner  or  driver  of  it  so  that  he  cannot  recover  of  the  owner  of  another  public  convey- 
ance for  iqjnries  caused  by  a  collision  of  the  two,  when  he  has  exercised  no  control 
over  the  conduct  of  the  driver  of  the  vehicle  in  which  he  is  riding,  is  ui^iust,  illogical- 
and  indefensible. 

Jlhe  correct  rale  is  that  where  one  is  riding  in  a  public  conveyance  and  has  exercised  and  can 
exercise  no  control  over  the  driver  of  it,  and  a  collision  occurs  between  it  and  another  pub 
lie  conveyance,  caused  by  the  joint  negligence  of  the  drivers  or  managers  of  the  two 
-vehicles,  the  passenger  is  not  identified  with  the  driver  of  the  vehicle  in  which  he  is 
iriding  and  is  not  prevented  ftom  recoveiing  of  the  owner  of  the  other  vehicle  dam- 
ages for  injuries  sustained  by  the  collision. 

Contributory  negligence  will  not  avail  as  a  defence  when  the  act  charged  to  be  such  negli- 
gence was  the  result  of  tremor  and  excitement  produced  by  the  defendant's  misconduct. 

Damages  cannot  be  increased  in  favor  of  the  appellee  if  he  fails  to  answer  the  appeal  and 
pr^y  therein  for  such  increase.    A  request  for  increase  in  the  brief  will  not  suffice. 

The  rule  is  inexorable  th«t  when  the  judgment  has  given  the  appellee  interest  to  which  he 
is  not  entitled  and  the  judgment  is  amended  by  disallowing  it  in  favor  of  the  appellant, 
the  costs  of  appeal  must  be  borne  by  the  appellee. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tl880tf  J. 


Henry  P.  Bart  for  Plaintiff  and  Appellee : 

I. 

When  a  passenger  in  a  street  car  is  ii^jnred  by  a  collision  between  that  car  and  a  steam  rail- 
way train,  she  has  an  action  against  both  to  recover  the  damages. 

tin  such  case,  she  must  prove  her  own  care  and  non-contiibntion  to  the  accident,  and  the 
negligence  of  either  or  both  defendants ;  the  contributory  negligence  of  her  train,  will 
not  affect  her  however.  71  N.  Y.  888 ;  19  Id.  351 ;  36  N.  J.  225 ;  2  Mete.  (Ky . )  119 ;  9 
Bush.  738 ;  Shearmand  Rdf.  Neg.  48;  Whart.  Keg.  §  395;  Thom.  Carrieis,  881.  Also, 
105  111.  364 ;  S.  C.  44  Am.  Reps  791 ;  46  Mich.  596 ;  S.  C.  41  Am.  Rep.  178 ;  36  Ohio  St. 
86;  S.  C.  38  Am.  Rep.  558 ;  80  Rep.  598,  and  Thorapkins  vs.  Clay,  St.  R.  R  ,  4  Pacific 
Reporter.  1166.  (Sup.  Ct.  Cal.,  1884) ;  84  American  Law  Register,  707,  (Nov.  18S5). 

II. 

'S^There  an  injury  is  caused  primarily  by  defendant's  violation  ot  a  city  ordinance,  the  ques* 
tion  of  negligence  is  involved  in  the  greater  issue  of  violation  of  law  and  an  absolute 
responsibility  for  the  injury  is  thereby  created,  if  there  be  the  least  negligence  on  de- 
fendant's part.    Haj's  vs.  Michigan,  C.  R.  R.,  Ill  IT.  S.,  888;  McCloughry  vs.  Finney, 
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37  Ann.  31 ;  ^here  a  train  baa  been  stopplog  on  the  street  notice  must  be  given  th» 
passers  by  before  moving  the  train.  51  N.  Y.  544 ;  50  Mo.  4G7 ;  S3  N.  W,  Rep.  67 ;  fi3  N . 
Y.  530 ;  Whart.  Neg.  §  383  and  80S. 

Bayne  <&  Den^gre  and  Farrar  ilk  Simonda  for  Defendnnts  and  Ap- 
pellaDts : 

The  exception  of  misjoinder  should  have  been  maintained.  The  action  against  the  Carroll- 
ton  Railroad  Company  was  ex  contractu,  and  against  the  defendant  ex  delicto.  C bitty  on 
Pleading,  Vol.  1,  p.  97 ;  C.  P.  39,  30,  31,  149  and  ISfi;  14  Ann.  Rep.  181  ;  17  La.  Rep.  419; 
9  Martin  Rep.  394;  15  Ann.  Rep.  310,  SOS  ;  S4  Ann.  Rep.  613. 

The  Judgment  is  in  fkvor  of  Leon  Holsab  personally,  and  his  claim  is  exclusively  for  ex- 
penses alleged  to  have  been  paid  by  him,  and  the  evidence  shows  that  these  do  not 
exceed  twenty  seven  dollars.  In  his  petition  he  separates  his  action,  and  the  evidence 
offered  does  not  sustain  the  Judgment.  33  Ann.  Rep.  155 ;  38  Ann.  Rep.  615 ;  30  Ann. 
Rep.  15 ,  31  Ann.  Rep.  498;  the  Reporter,  Vols.  19  and  80. 

The  legislature  of  the  State  and  the  City  Council  had  granted  to  the  railroad  company  the 
right  to  use  the  street  (for  moving  freight  and  passengers),  for  a  consideration,  and  in 
the  interest  of  the  public,  and  the  cars  were  rightfblly  on  the  street  detained  for  a  few 
moments,  by  a  train  taking  freight  near  the  railroad  depot.  Under  snob  facta  no  civil 
liability  accrued  to  plaintiff.  Act  of  1870;  Ordinance  No.  81S7;  34  Ann.  974;  10  Cnah- 
ing,  385;  35  Ann.  Rep.  744;  14  G-ray,  S49;  40  Maryland,  31S;  11  Rhode  Island.  456;  84  K. 
Y.  588.  45  Mich.  74;  1S9  Mass.  310. 

The  allegations  of  plaintiff  and  evidence  offered  show  that  the  CairoUton  railroad  was 
guilty  of  gross  and  reckless  negligence,  and  damage  if  any  occurred  from  that  negli- 
gence of  the  carrier,  with  whom  plaintiff  was  identified,  and  her  own  negligence  in 
standing  up  in  the  car  and  Jumping  out,  contributed  to  the  damage  if  any  was  sus- 
tained, and  cannot  recover.  Thorogood  vs.  Bryan,  6  Comm.  Bench  (Court  of  Common 
Pleas,  115) ;  Child  vs.  Heam,  La.  Rep.  176;  Armstrong  vs.  Lancashire  R.  R.  Co.  10  Ex. 
47;  97  Pa.  St   91;  9  Ohio,  484;  15  Ark   118;  34  Ann.  Rep.  16S  to  180. 

When  the  plaintiff's  suit  was  instituted,  he  alleged  an  expected  loss  of  a  child  which  never 
occurred,  and  there  were  no  actual  damages  except  for  about  twenty  seven  dollars.  11 
Ann.  Rep.  892;  13  Ann.  Rep.  447;  89  Ann.  Rep.  798;  33  Ann.  Rep.  644;  Milwaukee  R. 
R.  Co.  vs-  Arms,  91  U.  S.  489. 

The  Judgment  gives  interest  upon  damages  and  should  be  reversed.  1  Ann.  Rep.  38S;  3 
Ann.  708;  18  Ann.  38. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  action  is  for  the  recovery  of  Ave  thousand  dol- 
lars as  damages  for  injuries  to  the  plaintiff's  wife  caused  by  a  collision 
of  railroad  trains,  and  was  instituted  against  the  New  Orleans  and 
Carroll  ton  Company  alone,  but  by  a  supplemental  petition  the  Illinois 
Central  Railroad  was  made  a  co-defendant.  Mrs.  Holzab  was  a  pas- 
senger upon  the  Carrollton  road,  one  of  the  numerous  tramways  of 
this  city,  and  the  collision  occurred  at  the  intersection  of  Baronne  and 
St.  Joseph  streets,  in  the  middle  of  which  latter  street  the  Illinois 
Central  runs  its  steam  trains. 

A  train  of  freight  cars  of  the  Illinois  Central  was  standing  on  the 
St.  Joseph  street  track  divided  into  two  parts,  the  gap  between  them. 
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being  at  the  intersection  of  Baronne  of  safficient  width  to  permit  the- 
passage  of  tlie  horse-car  of  the  Carrollton  road.  The  driver  of  the 
horse-car,  in  wliich  Mrs.  Holzab  was  seated,  entered  the  gap  and  while 
going  tlirough,  the  freiglit  train  was  backed  and  collided  with  the 
horse^car.  The  plaintiff's  wife  was  thrown  to  the  floor  and  was 
braised.  She  was  pregnant.  The  shock  caused  an  illness  that  does 
not  seem  to  have  been  severe  or  dangeroos,  but  she  was  in  bed  several 
weeks  and  confined  to  Iter  bed-room  longer,  undergoing  medical 
treatment  with  considerable  suffering  and  some  expense.  Abortion 
did  not  ensue  but  her  nervous  S3'stem  was  deranged  temporarily  by  the 
shock  and  her  health  suffered  in  consequence. 

The  two  railroads  severed  in  their  defence  and  a  tiial  was  had  first 
with  the  Carrollton  Company  which  resulted  in  a  judgment  for  the 
company.  The  trial  now  under  review  is  that  had  with  the  Illinois 
Central  in  which  the  judge  below  awarded  the  plaintiff  thi'ee  hundred 
dollars  as  damages.  The  defendant  appeals  and,  although  the  plain- 
tiff says  in  his  brief,  he  has  prayed  an  increase  of  the  judgment  there 
is  no  answer  to  the  appeal  or  prayer  in  any  other  form  fur  increase  of 
the  damages. 

An  exception  was  filed  of  misjoinder  in  this,  that  the  Illinois  Central 
road  was  sued  for  damages  for  a  tort  in  the  same  action  wherein  the 
Carrollton  road  was  sued  for  damages  resulting  from  a  breach  of  its 
contract  of  safe-carriage,  and  also  a  further  misjoinder  in  the  character 
of  th€  action,  the  plaintiff  having  sued  in  his  own  name  for  money 
expended  by  reason  of  his  wife's  illness  and  as  her  agent  for  damages 
for  her  sufferings. 

In  Arrowsmith's  case,  17  La.  419,  one  defendant  was  sued  on  a  con- 
tract and  the  other  on  a  tort,  and  they  were  allowed  to  sever  in  their 
defence  as  was  done  in  this  case.  The  court  cited  Sere  ts.  Armitage,. 
9  Mart.  394,  where  it  was  held  that  if  there  be  several  defendants  in 
an  action  of  trespass  and  they  plead  separately,  they  may  have  the 
cause  tried  separately,  but  if  they  go  to  trial  jointly  and  suffer  a  ver- 
dict to  be  given  an^inst  them,  they  cannot  afterwards  object  to  it  as 
error,  and  then  observed  there  was  a  much  greater  connection  between 
trespassers  who  are  sued  for  the  same  trespass  than  that  between  two 
defendants,  one  of  whom  is  sued  on  a  contract  and  the  other  for  a  tort, 
and  the  action  was  maintained. 

That  does  not  decide  the  point  now  made,  but  it  is  apparent  the 
court  did  not  consider  the  joinder  of  the  action  on  a  contract  with  one- 
for  a  tort  objectionable,  and  where  severance  in  defence  has  beea 
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4ilIowed  and  there  have  been  separate  trials,  we  do  not  think  the 
joinder  can  be  complained  of  even  if  it  could  have  been  without  such 
severance. 

On  the  other  branch  of  the  exception,  the  defendant  has  no  concern 
with  the  distribution  of  the  damages  between  the  husband  and  the 
wife  as  the  payment  of  the  judgment  will  discharge  tlie  company's  lia- 
bility to  both.  But  besides^  the  action  for  the  personal  wrong  to  the 
wife  is  properly  brought  in  the  name  of  the  husband  since  the  dama- 
ges recovered  will  fall  into  the  community  of  which  he  is  the  Lead  and 
ma^er.    Cooper  vs.  Cappel,  29  Ann.  213. 

The  ordinances  of  this  city  impose  the  duty  upon  the  defendant 
railroad  to  station  a  watchman  with  a  red  lantern  or  signal  flag  at  the 
intersection  of  streets  upon  which  cars  run  at  least  two  minutes  before 
the  approach  of  the  trains,  and  also  to  ring  a  bell  at  intervals  while 
the  trains  are  passing  within  the  limits  of  the  city.  They  further  re- 
quire that  this  railway  shall  use  a  smokeless  dummy  on  St.  Joseph 
street,  and  that  it  must  be  kept  always  in  hont  of  the  train  while  in 
motion,  and  all  railroad  companies  are  prohibited  from  permitting 
their  engines  or  trains  to  remain  standing  upon  any  street  or  crossing 
within  the  city  so  as  to  obstruct  crossing  in  any  manner  whatsoever, 
except  in  so  far  as  may  be  done  by  trains  in  motion. 

There  was  a  conspicuous  violation  of  all  these  ordinances  by  the 
defendant.  The  train  was  backed  by  a  reverse  engine  instead  of  being 
propelled  by  a  dummy  in  front,  and  two  freight  trains  were  standing 
on  the  street.  No  bell  was  rung,  and  no  flagman  was  stationed  at  the 
intei'section  of  the  streets.  A  horse  car  had  passed  through  the  gap 
two  minutes  before,  so  tliat  the  train  must  have  started  to  back  within 
two  minutes  of  the  collision.  Negligence  is  thus  fast-ened  upon  the 
defendant.  Its  defence  is  that  if  any  damage  was  suffered  by  the 
plaintiff's  wife,  it  resulted  from  the  gross  carelessness  and  contributory 
negligence  of  the  Carrollton  road,  in  whose  car  she  was  riding,  and 
that  she  is  identified  with  the  negligent  driver  or  owner  of  that  car 
and  cannot  recover. 

More  elaborately  stated,  the  doctrine  is  that  a  party  who  is  a  pass- 
enger in  a  public  conveyance  is  in  some  way  identified  with  those  who 
own  or  have  charge  of  it  and  that  he  can  recover  of  the  owner  of  an- 
other public  conveyance  that  has  collided  with  it  and  injured  him  only 
when  they  who  own  or  have  charge  o^  the  conveyance  in  which  he  is 
riding  can  recover,  the  principle  being  that  their  contributory  negli- 
.genc«  is  imputable  to  him  so  as  to  preclude  his  recovery  for  any  injury 
when  they  cannot  recover  in  consequence  of  this  negligence. 
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The  doctrice  was  first  asserted  in  Thorongbgood  vs.  Bryan,  8  C.  B» 
115,  decided  by  tbe  Englisb  court  of  Common  Pleas,  and  wliile  gener- 
ally followed  in  tliat  country  since,  its  correctness  lias  been  questioned 
there  by  bigli  authority.  In  this  country  it  has  been  followed  by  some 
courts  and  rejected  by  others.  It  is  so  unjust  to  attribute  to  a  passen- 
ger the  negligence  of  the  agents  of  the  company  in  w^hose  carriage  he 
is  riding,  so  untrue  in  point  of  fact  that  any  identity  exists  between 
them,  and  so  true  that  it  can  only  be  held  to  exist  by  a  sort  of  legal 
fiction,  that  it  is  not  surprising  there  has  been  a  judicial  revolt  against 
the  doctrine.  The  only  way  in  which  the  identification  of  the  passen- 
ger with  the  driver  or  train  conductor  can  result  is  by  holding  the  lat- 
ter to  be  the  servant  of  the  foimer,  but  that  cannot  be,  because  tin) 
passenger  has  no  control  over  the  conductor,  and  the  right  to  control 
the  conduct  of  the  servant  is  the  foundation  of  the  doctrine  that  th& 
master  is  affected  by  such  conduct  and  is  responsible  for  it.  We  should 
reject  the  doctiine  as  illogical  and  unjust,  even  in  the  face  of  authoiity 
as  high  as  the  English  courts,  but  the  question  is  set  at  rest  for  us  by 
a  decision  just  rendered  by  the  United  States  Supreme  Court  and  pub- 
lished in  the  February  No.  1886,  of  The  Reporter. 

The  case  is  Little  vs.  Hackett.  The  plaintiff  hired  a  public  hackney- 
coach  for  a  drive  to  a  park,  and  the  vehicle  was  crossing  the  railroad 
track  en  route  to  the  park  when  it  was  struck  by  the  engine  of  a  pass- 
ing train  and  the  plaintiff  was  injured.  The  hackney-coach  belonged 
to  a  livery  stable  keeper,  and  was  hired  at  a  stand  for  such  coaches 
near  an  hotel  and  was  driven  by  a  person  in  the  employ  of  the  livery- 
man. The  evidence  shewed  that  the  accident  was  the  result  of  the 
concurring  negligence  of  the  managers  of  the  train  and  of  the  driver 
of  the  carriage — of  the  managers  in  not  giving  the  usual  signals  of  the 
approach  of  the  train  by  ringing  a  bell  and  blowing  a  whistle,  and  in 
not  having  a  flagman  on  duty — of  the  driver  in  turning  the  horses  upon 
the  track  without  proper  precautions  to  ascertain  whether  the  train 
was  coming.  The  defence  was  contributory-  negligence  of  the  driver 
in  driving  upon  the  track  under  those  circumstances,  and  that  his  neg- 
ligence was  imputable  to  the  plaintiff  under  the  doctrine  of  identifica- 
tion as  already  set  out. 

The  court  reviewed  all  the  decisions  on  that  question,  beginning 
with  Thoroughgood  vs.  Bryan,  the  ruling  in  which  the  court  said  was 
indefensible,  and  after  marshalling  the  American  cases  that  followed 
that  decision  and  those  that  rejected  it,  summed  up  by  ruling  that  one 
vrbo  hires  a  public  hack  and  directs  the  driver  to  convey  him  to  a  par- 
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•ticular  place  but  exercises  no  otiier  control  over  his  conduct,  is  not  re- 
sponsible for  his  negligence  and  is  not  prevented  from  recovering  from 
H  railroad  company  for  injuries  suffered  from  a  collision  of  its  train 
with  the  hack,  caused  by  the  negligence  of  the  managers  of  the  train 
and  of  the.  driver  of  the  hack. 

The  case  at  bar  is  stronger  for  the  plaintiff  than  that  just  narrated. 
In  that  case  the  plaintiff  had  given  directions  to  the  hack  driver  where 
to  go,  and  the  route  to  that  destination  led  across  the  railroad  track 
near  the  station.  There  might  have  been  a  pretext  or  a  reason  for 
holding  that  the  plaintiff  was  identified  with  thedrivei"  in  consequence 
of  the  driver  being  for  the  time  under  his  control  and  compelled  to 
drive  whither  he  should  order,  and  because  lie  actually  did  order  the 
driver  to  convey  him  to  a  place,  to  reach  which  the  carriage  must  cross 
the  railroad  track. 

In  the  case  at  bar  the  plaintiff's  wife  was  a  passenger  in  a  horse-car 
that  ran  over  a  certain  track  as  fixed  and  immovable  as  that  of  a  steam 
train,  and  she  had  and  could  not  have  had  any  control  over  the  driver 
as  to  her  route,  nor  indeed  in  any  other  particular.  If  the  principle  of 
nou-identitication  be  coiTectly  applied  in  Little  vs.  Hackett,  and  we 
have  not  a  doubt  that  it  was  correctly  applied,  a  fai'tiori  must  it  con- 
trol tlie  liability  of  the  defendant  in  this  case.  There  is  no  obstjicle  on 
that  ground  to  the  plaintiff's  recovery. 

The  defendant  x>leads  also  personal  contributory  negligence  of  Mn*. 
Holzab,  in  this,  that  she  rose  from  her  seat  when  she  saw  that  the  col- 
lision was  imminent,  and  was  in  consequence  thrown  with  \dolenc^  on 
the  floor  of  the  car,  wherea«  if  she  had  remained  seated,  she  would  not 
have  been  thrown  down  and  would  have  escaped  injury. 

The  alarm  of  the  woman  was  caused  by  the  defendant's  own  act  in 
backing  its  train  in  a  manner  violative  of  the  city  ordinances.  Her 
natural  and  irresistible  impulse  wa«  to  rise  from  her  seat  and  get  out 
of  the  car,  as  she  saw  the  steam  train  coming  dovni  upon  it.  Her 
tremor  was  caused  by  the  defendant's  own  negligence,  and  the  rule  is 
recognized  as  estAl)lished  that  contributory  negligence  will  not  avail 
as  a  defence  when  it  wa«  the  result  of  excitement  and  tremor  produced 
by  the  defendant's  misconduct.    Lehman  vs.  Railroad  Co.,  37  Ann.  705. 

There  is  really  no  excuse  for  the  defendant's  flagi'ant  contempt  of 
the  city  ordinances  and  its  disregard  of  the  conditions  imposed  upon 
it  when  the  permission  was  given  to  use  one  of  the  streets  ol  the  city 
for  a  track.  Its  owti  convenience  and  economy  were  the  nl0^ing  causes 
for  obtaining  such  permission,  and  a  due  regard  for  its  own  obligations 
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and  for  the  sanctity  and  safety  of  human  life  should  induce  a  more 
careful  observance  of  the  precautious  imposed  upon  it.  We  are  in- 
clined to  increase  the  damages  somewhat,  but  theie  is  no  answer  to  the 
appeal,  and  without  a  prayer  for  such  increase  elsewhere  than  in  the 
brief  we  cannot  do  so. 

The  judgment  allows  interest  upon  the  damages  from  judicial  de- 
mand, and  must  therefore  be  amended  in  favor  of  the  appellant.  In- 
terest can  run  only  from  the  date  of  the  judgment.  The  plaintiff's 
counsel  earnestly  pleads  for  a  relaxation  of  the  rule  that  mulcts  his 
client  in  the  costs  of  the  appeal ^  because,  he  says,  the  insertion  of  the 
interest  allowance  in  the  judgment  was  not  his  work  nor  the  judge's, 
but  must  have  been  done  by  the  clerk,  and  that  he  would  have  entered 
a  remittitiir  of  the  interest  had  he  discovered  tlie  mistake.  The  rule 
is  unbending  and  we  cannot  deviate  from  it. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  tlie  lower 
court  is  amended  by  allowing  interest  from  the  date  of  the  judgment, 
and  as  thus  amended  it  is  affirmed,  tlw  plaintiff  paying  the  costs  of 
this  appeal. 


On  Application  to  Amknd  the  Opinion. 

PocHfi,  J.  Appellee's  counsel  call  our  attention  to  our  refusal  to  in- 
crease the  allowance  of  damages,  on  the  ground,  as  stated  in  the  opin- 
ion, that  he  had  failed  to  make  a  timely  motion  to  that  end. 

JuGdice  to  him  requires  from  us  the  statement  that  such  a  motion  had 
lieen  filed  in  time,  and  ecjual  justice  to  ourselves  calls  for  the  statement 
that  the  motion  had  not  been  attached  to  the  transcript,  or  in  any 
manner  placed  under  our  eyes  or  under  our  control,  but  that  through 
inadvertence  it  had  been  kept  in  the  clerk's  office,  where  on  inspection 
it  was  found  by  counsel  after  the  announcement  of  our  conclusions  in 
the  case. 

Hence,  counsel  is  and  has  been  all  through  this  appeal  right  on  the 
record,  and  therefore  the  references  to  his  failure  to  file  a  timely 
motion  for  an  amendment  of  the  judgiueut  appealed  from  must  be 
stricken  out  of  the  opinion,  and  are  to  be  considered  as  im written. 

Counsel  of  both  parties  now  jointly  inform  the  court  that  they  have 
amicably  arranged  the  question  of  the  quantum  of  damages,  hence  our 
decree  will  remain  undisturbed. 

It  is  therefore  ordered  that  the  two  references  in  the  opinion  to  the 
failure  of  appellee  to  pray  for  an  amendment  of  the  judgment  of  the 
lower  court  be  stricken  out  of  the  opinion,  and  that  as  thus  amended 
«aid  opinion  and  the  decree  predicated  thereon  remain  in  full  force. 

Opinion  amended. 
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No.  9681. 
John  B.  Lallande  vs.  A.  W.  Crandell. 

When  the  Judge  ha«)rraDted  an  order  aathorizing  the  defendant  to  release  writs  of  atteoh> 
ment  and  8eqaei>tration  on  bond,  which  onler  has  not  been  executed,  he  may  order  the  - 
suspension  of  its  execution  until  hearing  of  the  i>artie8,  when  he  discovers  reason  to  be- 
lieve that' it  was  iniprovidently  granted. 

Nothing  in  the  law  prevents  a  defendant  from  releasing  the  crop  gathered  and  ungatbered 
on  a  plantation  by  giving  a  bond  for  ene-half  mord  than  its  value,  wiUiout  being  under 
the  necessity  of  bonding  the  plantation  which  was  also  attached.  The  right  of  defend* 
ant  in  attachment  to  bond  should  be  favored,  as  mitigating  the  harshness  of  the  remedy 
and  as  restoring  the  property  to  commerce  or  to  use. 

APPEAL  from  the  Eighth  District  Court,  Parish  of  MadisoD. 
Deloni/j  J. 


Stoiie  {&  Murphy  and  W,  S,  Benedict  for  Plaintiflf  and  Appellee. 
A,  L,  Slack  for  Defendant  and  Appellant. 


The  opinion  of  tlie  Court  was  delivered  by 

Fenner,  J.  Lallande,  claiming  to  be  a  creditor  of  the  defendant 
for  about  $11,000,  brought  suit  therefor,  and  took  out  simultaneously 
writs  of  sequestration  and  attachment. 

Under  the  sequestration  the  sheriff  seized  certain  com,  cotton-seed, 
baled  cotton  and  seed-cotton  gathered  and  nngathered,  the  whole  ap- 
praised on  the  sheriff *8  return  sf,  $2955. 

Under  the  writ  of  attachment  he  seized  the  same  property  above 
mentioned,  and  also  defendant's  plantation,  estimated  by  the  sheriff  in 
his  return  to  be  worth  $30,000,  besides  mules,  horses^  implements, 
wagons,  etc.,  attached  thereto,  appraised  at  a  considerable  additional 
value. 

Defendant,  desiring  to  release  the  property  sequestered,  applied  to 
and  obtained  from  the  clerk  of  the  court,  in  the  judge's  absence,  an  or- 
der for  its  release  upon  executing  two  bonds,  conditioned  according  to 
law,  one,  for  the  sequestration,  in  a  sum  equal  to  the  appraised  value 
of  the  property,  and  the  other,  for  the  attachment,  in  an  amount , 
exceeding,  by  one-half,  said  value. 

The  defendant  tendered  to  the  sheriff  two  bonds  executed  in  accord- 
ance with  the  order,  but  the  sheriff,  after  some  consultation  with  the 
clerk,  refused  to  comply  with  the  order  on  the  ground  that  it  was  ille- 
gal, because  directing  the  release  of  part,  instead  of  the  whole,  of  the 
property  attached. 

We  have  no  occasion  to  consider  further  this  order  or  the  action  of 
the  sheriff  in  relation  to  it,  because  the  defendant  undoubtedly  aband- 
oned his  rights  under  it  by  his  subsequent  action. 
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Instead  of  standing  upon  this  order,  be  made  a  new  and  independent 
application  to  the  judge,  without  any  reference  to  the  former  i»roceed- 
ing,  and  obtained  from  him  an  order  identical  in  subtttance  with  tlie 
one  which  the  clerk  had  granted. 

This  new  order  he  then  presentcid  to  .the  sheriff,  who  refused  to  exe- 
cute it,  until  he  had  communicated  with  the  judge.  Counsel  for  plain- 
tiff thereupon  telegraphed  to  tlie  judge  informing  liim  of  the  fact  that 
the  order  for  release  of  attachment  embraced  only  a  part  of  the  prop- 
erly attached,  and  asking  him  to  order  the  sheriff  to  suspend  execution 
of  the  order  until  hearing  could  be  liad.  On  receipt  of  this  tlie  judge 
telegraphed  the  sheriff  to  hold  the  property  until  further  orders. 

Then  followed  a  rule  by  plaintiff  to  show  cause  why  the  order  of  re- 
lease should  not  be  revoked  and  cancelled,  and  a  counter-rule  by  de- 
fendant to  show  cause  why  they  should  not  be  executed. 

These  rules  were  tried  together.  The  judge  revoked  the  former  order 
and  rendered  a  new  order  permitting  the  defendant  to  release  the  prop- 
erty sequestered  on  a  bond  for  its  value  and  to  release  the  attachment 
on  a  bond  for  one-half  over  and  above  the  value  of  the  whole  property 
attached. 

The  bonding  of  the  sequestration  alone  woidd  be  of  no  service  to  the 
defendant,  since  it  would  leave  the  property  still  in  the  grasp  of  the 
attachment,  and  in  order  to  release  the  latter,  he  must  give  a  bond  for 
something  like  $60,000.  Although  the  whole  debt  claimed  by  plaintiff 
is  only  about  $11,000. 

The  judge  bases  his  ruling  upon  the  ground  that  under  article  259, 
C.  P.,  there  can  be  no  release  on  bond  of  part  of  the  property  attached, 
but  that  the  whole  must  be  released  or  none,  and  the  bond  must  cover 
the  value  of  the  whole. 

The  point  is  a  new  one  in  our  jurisprudence ;  for  the  case  of  Taylor 
vs.  Penrose,  12  La.  137,  on  which  the  judge  relies,  is  not  in  point.  That 
w«4S  a  case  of  sequestration  of  slaves  which  had  been  conditionally 
sold  to  several  defendants  jointly,  who  had  not  complied  with  the 
conditions,  and  in  which  the  plaintiff*  sued  for  the  recovery  of  the  slaves 
themselves. 

One  of  the  defendants  alone  applied  to  bond  a  part  of  the 
slaves  of  his  own  selection,  while  the  plaintiff  offered  to  bond  the 
whole  of  them. 

The  conrt  refused  the  defendant's  and  granted  the  plaintiff's  appli- 
cation. On  appeal  this  court  affirmed  the  judgment  saying:  '*the 
court  did  not  err  in  refusing  to  permit  the  defendant  to  bond  a  part 
only  of  the  slaves;  otherwise  he  might  have  selected  the  most  eft'ect- 
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ive,  and  left  the  young  and  old  a  burden  and  expense  upon  tlie  plain- 
tiff. Moreover,  tlie  other  defendants,  in  such  ease,  might  have  claimed 
the  same  right  and  have  split  up  the  contract  and  increased  litigation, 
by  compelling  the  plaintiff  to  bring  as  many  suits  as  there  were  bonds." 
These  reasons  have  no  application  to  the  instant  case,  which  is  by 
attachment,  which  is  brought  on  a  moneyed  demand,  in  which  the 
right  to  the  possession  or  ownership  of  the  property  seized  is  not  in 
question,  and  in  which  there  is  but  a  single  defendant. 

The  writ  of  attachment  is  a  conservatory  process,  the  only  object  of 
which  is  to  secure  the  payment  of  the  judgment  which  the  plaintiff 
may  recover.  The  plaintiff  has  no  right  to  bond  in  any  case.  That 
privilege  is  secured  to  the  defendant  alone,  the  object  being  to  enable 
him  to  recover  the  possession  of  his  property,  in  order  that  he  may  use 
it  and  save  expense  and  risks  of  the  sheriff's  custody  j  provided  he  se- 
cure the  rights  of  the  plaintiff  by  substituting  a  proper  bond  in  plnee 
of  the  property  released.  It  is  a  right  which  should  be  highly  favoi*ed 
because  it  mitigates  the  harshness  of  the  proceeding  under  which  a 
man's  property  is  wrested  from  his  possession  in  advance  of  judgment 
and  while  the  plaintiff's  right  is  still  undetermined,  and  also  because 
it  restores  the  property  to  commerce  or  to  use. 

We  can  see  no  reason  why  the  defendant  should  not  be  permitted  to 
release  any  part  of  the  property-  attached  when  he  gives  a  suflScient 
bond  exceeding,  by  one-half,  its  value.  Such  a  bond  is  a  sufficient  sub- 
stitute for  the  propei-ty  released,  while,  for  any  surplus  of  the  judg- 
ment, the  remaining  property  is  retained  in  the  8herift*'8  hands.  The 
suggested  difficulty  of  the  defendant's  substituting,  for  the  property,  a 
multitude  of  small  bonds,  is  purely  imaginary,  because  motiveless,  and 
in  view  of  the  summary  proceeding  provided  for  the  enforcement  of 
such  bonds,  could  serve  no  purpose  except  to  mulct  the  defendant  and 
his  sureties  in  heavier  costs. 

The  hardship  of  a  contrary  ruling,  especially  in  such  a  case  as  this, 
is  very  evident,  where,  in  order  to  recover  control  of  his  crop  and  to 
liquidate  the  claims  upon  it,  the  defendant  is  not  only  required  to  fur- 
nish two  bonds,  one  for  its  value  and  the  other  for  one-half  above  its 
value,  but  in  addition  to  give  an  enormous  bond  for  the  value  of  a 
plantation  and  its  appurtenances  which  he  is  willing  to  leave  subject 
*o  the  attachment. 

We  ^411  not  say  that  there  might  not  be  cases  in  which  such  a  right 
might  be  properly  denied  or  restricted,  as  where  the  part  sought  to  be 
released  is  so  essentially  connected  with  the  rest  that  its  severance 
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woald  greatly  impair  the  valve  of  the  residue.  But  this  is  Dot  such  a 
case. 

We  therefore  thiuk  the  judge  erred  in  requiring  for  the  release  of  the 
property  specified  in  the  application,  a  bond  greater  than  one-half 
above  its  value,  and  shall  amend  tiis  judgment  accordingly. 

As  to  other  points:  We  think  the  juiige  had  an  unquestionable  right 
to  suspend  the  execution  of  his  order,  whew  satisfied  that  it  had  been 
improvidently  issued  and  on  receiving  information  of  facts  of  which 
he  was  ignorant  when  it  was  granted. 

So  also,  we  consider  him  fully  justified  in  permitting  the  sheriff  to 
amend  his  return  as  to  the  value  of  the  property  seized  under  the  cir- 
cumstances of  this  case  and  in  finally  fixing  the  amount  of  the  bonds 
according  to  the  true  value.  When  the  first  estimate  was  made,  a  large 
quantity  of  the  cotton  was  unginned  or  uugathered  and  the  estimate 
of  quantity  was  necessarily  guess-work;  but,  before  the  trial  of  the8?e 
rules,  it  had  been  nearly  all  gathered  and  ginned  and  turned  out  much 
more  than  had  been  estimated.  Of  course,  in  finally  fixing  the  amount 
of  the  bond,  he  rightly  did  so  at  the  true  and  ascertained  value  of  the 
property  to  be  released. 

The  motion  to  dismiss  the  appeal  on  the  ground  that  such  a  judg- 
ment is  not  appealable,  is  untenable  under  the  very  authority  relied  on 
in  this  case  by  plaintiff,  viz:  Taylor  vs.  Penrose,  12  La.  137. 

That  point  was  not  considered  in  State  ex  rel.  Gerson  vs.  Judge,  37 
Ann.,  for  reasons  therein  stated. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  ap- 
pealed from  be  amended  by  fixing  the  amount  of  the  bond  required  of 
defendant  to  rdease  the  property  specified  in  defendant's  application 
from  the  attachment  at  a  sum  exceeding  its  value  as  fixed  in  the  judg- 
ment by  one-half;  and  that  as  thus  amended,  it  be  now  affirmed,  plain- 
tiff and  appellee  to  pay  costs  of  this  appeal. 


No.  9642.  

Adathka  Cooley  vs.  Ben.  C.  Coolet,  her  Husband.  |  52  964 

A  wife  cannot  be  a  witness  in  her  sait  against  her  husband  for  dissolatian  of  the  communit\*, 
separation  of  property,  and  the  recovery  of  her  moneyed  claim  against  him.  The  prohi- 
•  bition  is  not  personal  to  the  husband,  and  cannot  be  waived  by  him .  It  is  foonded  upon 
pablio  policy  and  considerations  of  social  order  and  is  peremptory. 

The  right  of  a  creditor  of  the  hasband  to  appeal  fi-om  the  judgment  obtained  by  the  wife 
against  the  husband  is  included  in  the  express  grant  of  the  right  of  appeal  to  third  per- 
sona who  allege  they  have  been  aggrieved  by  the  judgment. 
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When  the  oreditor  alleges  in  his  petition  of  appeal  that  the  execution  of  the  Judgment  has  or 
would  deprive  biin  of  all  means  of  satisfying  his  debt,  he  has  specitied  the  manner  in  and 
the  means  by  which  he  will  be  irretrievably  ai^eved,  and  has  shewn  safflcient  reason 
for  an  appeal  to  be  granted  him. 

APPEAL  from    the  Fifteenth   District  Court,   Parish   of   Pointe 
Couple.     Yoist,  J. 

A,  Voorhies  and  James  Vignes,  Jr.,  for  P.  G.  Gibert,  Appellant. 
Sample  dt  Botmnehaut  for  Appellee. 

The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  This  is  an  appeal  by  petition  of  a  creditor  of  the  de- 
fendant husband  from  a  judgment  in  favour  of  the  plaintiff,  his  wife, 
for  separation  of  property  and  for  a  moneyed  demand. 

Mrs.  Cooley  alleges  her  marriage  in  1867  and  her  ownership  of  lands 
in  Texas  and  of  certain  machinery,  as  set  forth  in  the  account  thereto 
annexed — that  her  husband  used  tlie  sums  of  money  detailed  in  the 
account  in  his  business  and  has  never  returned  any  part  tliereof— that 
his  affairs  are  damaged,  etc.,  and  pray^  that  the  community  be  dis- 
solved, the  property  be  separated,  and  that  she  recover  the  amount  of 
the  account  and  her  mortgage  be  recognized. 

The  account  annexed  is  as  follows : 
Adathba  Cooley, 

In  account  with  B.  C.  Cooley,  her  husband. 

Proceeds  of  tract  of  land,  September  18, 1879 $   700 

Cash  for  rent  of  above  land,  1869 : 250 

Cash  for  rent  of  above  land,  1870 250 

Cash  for  rent  of  above  land,  1871 ^ 250 

Cash  for  rent  of  above  land,  1872 200 

Cash  for  rent  of  above  land,  1873 200 

Cash  for  rent  of  above  land,  1874 250 

One  lot  leather,  1869 280 

Cash  from  estate  J.  Marshall,  1868 300 

Cash  proceeds  cotton  from  same  estate,  1868 350 

One  lot  machinery,  1870 450 

$3,480 
The  answer  is  a  general  denial. 

The  sole  testimony  is  as  follows : 

Mrs.  Cooley,  sworn,  says:  '^Account  marked  A  handed,  submitted  to 
witness,  is  said  to  be  correct.  Mr.  B.  C.  Cooley  has  never  paid  back 
any  part  of  that  money  to  me.  I  believe  that  my  husband,  B.  C.  Coo- 
ley, is  insolvent."  ' 
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R.  Seniple  aod  A.  Conrad  swear  to  the  defendant's  insolvency. 

A  de^d  of  land  in  Texas,  dated  September  15, 1879,  from  B.  C.  Cooley 
and  bis  wife  to  one  Robertson  for  $700,  was  offered  and  received  in  evi- 
dence. 

There  was  judgment  for  the  amount  of  the  account  and  otherwise  as 
prayed,  on  September  18, 1885;  and  on  October  6,  Cooley  conveyed  all 
]iis  property  to  his  wife  in  satisfaction  thereof. 

In  December  following,  P.  G.  Gibert,  alleging  that  he  is  a  creditor  of 
the  husband  and  that  the  judgment  and  datian  en  paiement  deprived 
liim  of  all  means  of  realizing  his  claims,  petitioned  for  and  obtained  an 
appeal  tlierefrom. 

Mrs.  Cooley  answers  the  appeal  and  alleges  that  Gibert,  not  being  a 
party  to  the  suit  below,  has  no  right  to  appeal  on  his  ex  parte  affidavit 
that  he  is  a  creditor  of  the  husband — that  the  appellant  does  not  allege 
any  fraud  and  has  no  right  to  obtain  a  reversal  of  the  judgment — that 
he  does  not  allege  any  ground  for  appeal  except  that  he  is  deprived  of 
all  means  of  realizing  his  debt,  which  is  not  sufficient  of  itself,  and  that 
the  objection  to  the  wife's  testimony  is  personal  to  the  husband  and  no 
other  person  can  avail  himself  of  it. 

The  appellant  urges  that  the  testimony  upon  which  the  judgment 
was  rendered  is  botli  illegal  and  insufficient.  His  objections  are  well 
founded. 

It  is  illegal  because  the  wife  cannot  be  a  witness  for  or  against  her 
husbanu  except  where  they  are  joined  as  plaintiffs  or  defendants  and 
have  a  separate  interest.  This  is  a  suit  by  the  wife  against  the  hus- 
band, and  falls  squarely  within  the  prohibition.  The  objection  to  her 
testimony  is  not  personal  to  fhe  husband,  the  prohibition  being  founded 
upon  public  policy  and  considerations  of  social  order.  Tulley  vs.  Al- 
exander, 11  Ann.  628. 

The  testimony  is  insufficient  even  if  it  were  legal.  The  detailed 
8tatement  of  a  price  received  for  land  and  of  its  rents  in  the  form  of  an 
account,  and  the  oath  of  the  wife  that  ''the  account  is  said  to  be  cor- 
rect," is  no  proof  at  all.  The  deed  is  from  husband  and  wife,  and  for 
aught  that  appears  thereon  the  land  may  have  been  the  property  of  the 
husband.  It  is  in  the  common  law  form  and  does  not  even  recite  that 
the  land  is  the  property  of  the  wife,  although  that  would  not  be  proof 
of  her  ownership  if  it  did  so  recite.  Her  renunciation  appended  to  the 
deed  may  well  have  been  a  renunciation  of  her  dower  in  the  land. 

The  right  of  third  persons,  who  allege  they  have  been  aggrieved  by 
a  judgment,  to  appeal  therefrom  is  expressly  given  by  Art.  571  Code 
Prac,  and  they  may  avail  themselves  of  everything  in  the  record  that 
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affects  their  rights.  Griffing  vs.  Bowman,  3  Rob.  113.  The  allegation 
of  the  appellant  that  the  judgment  and  the  attempted  satisfaction 
thereof  wholly  deprives  him  of  all  means  to  realize  his  debt  is  but  an 
amplification  of  the  averment  that  he  has  been  aggrieved  by  the  judg- 
ment and  a  specification  of  the  manner  in  and  the  means  by  which  lie 
is  aggrieved. 

Against  such  an  attack  the  judgment  cannot  stand. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  is  avoided  aid  reversed,  and  that  the  appellant  recover  of  the 
plaintiff  and  defendant  the  costs  of  this  appeal. 


No.  9546. 
Mrs.  C.  McCaffrey  vs.  J.  H.  Benson. 

Persons  legally  married  are,  antil  a  dis.^olation  of  marriasre.  inc.ipable  of  contracting  an- 
other. 

Hence  a  marriage  attempted  by  the  wife  of  a  previous  marriag*),  before  its  dissolution  by 
law  or  bv  the  legal  presumption  of  the  death  of  her  hnsband.  is  not  vsHd.  In  a  snit  in 
tended  to  enforce  legal  effects  of  such  a  marriage  against  the  pretended  second  husband 
the  latter  as  defendant  can  plead  the  nallitv  of  the  marriage  by  way  of  exception  and 
without  resorting  to  a  direct  action.    Ko  legal  effects  can  result  from  such  a  union . 

The  term  of  absence  without  news  of  either  of  the  spouses,  which  gives  a  sufficient  cause 
to  the  other  to  contract  another  marriage,  is  ten  years. 

An  absence  of  four  years,  unaccompanied  by  Hny  circumstances  tending  to  justify  the  be- 
lief that  the  absent  husband  is  deiid.  is  not  sufficient  to  create  the  legal  presumption  of 
the  validity  of  a  second  marriage  coutracte  I  by  the  wife. 

Th«^  burden  of  proot  in  such  a  case  is  en  the  wife  vrh%  seeks  to  enforce  the  legality  of  her 
second  marriage,  to  show  that  the  absent  husband  was  dead  at  the  time  that  she  at- 
tempted to  contract  another  marriage. 

A    PPEAL  from  the  Civil  DiKtrict  CouH  for  the  Parish  of  Orleans. 
l\.     Bi{fhtor,  J. 


W.  B,  Lancaster  and  J,  O.  Nixon,  Jr,  for  Plaintiff  and  Appellee. 
L,  F,  Bouchereau  and  J.  Dupigneaud  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  Plaintiff  sues  for  a  judgment  of  separation  from  bed  and 
board  against  th<^  defendant  on  the  grounds  of  cruel  treatment  and  of 
outrageous  excesses. 

Defendant  first  pleaded  the  general  denial,  and  subsequently  urged 
by  way  of  a  peremptory  action  that  there  was  no  legal  marriage  be- 
tween him  and  plaintiff,  for  the  reason  that  when  he  agreed  to  marry 
her,  she  was,  by  previous  legal  marriage,  the  wife  of  another  man  then 
living,  and  from  wliom  she  luul  never  been  legally  separated.     Hence 
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lu^  prayed  for  a  judgment  recogDizing  the  nullity  of  his  marriage  with 
])hiintiff.  He  prosecutes  this  appeal  from  a  judgment  which  overruled 
his  exception  and  granted  to  plaintiff  all  the  relief  which  she  prayed 
for. 

The  undisputed  facts  of  the  record  are  as  follows : 

Plaintiff  was  legally  married  to  one  Christopher  Anthony  in  April, 
1848,  and  lived  with  him  until  J851,when  she  voluntarily  separated 
from  him  on  the  ground  of  general  ill-treatment.  Anthony  remained 
in  New  Orleans  until  1856,  when  he  disappeared. 

In  1859,  plaintiff,  believing  that  he  was  dead,  contracted  a  marriage, 
valid  in  form,  with  the  defendant,  Benson.  In  1861,  Anthony  reap- 
peared, and  was  seen  by  several  persons,  some  of  whom  testify  that  he 
was  then  a  resident  of  the  parish  of  Plaquemines,  in  this  State. 

The  reappearance  of  Anthony  brought  trouble  to  the  Benson  house- 
hold. Friends  of  the  couple  expressed  the  opinion  that  their  union 
was  illegal  and  wns  simply  concubinage,  and  advised  them  to  take 
Rteps  to  regulate  their  conjugal  affairs.  As  rumors  had  reached  plain- 
tiff's family,  asserting  the  death  of  Anthony  since  his  reappearance, 
the  parties  adopted  the  plan  of  presenting  themselves  to  a  priest  for  a 
second  nuptial  benediction;  that  ceremony  took  place  in  1865,  but  was 
not  preceded  by  a  license,  and  the  fact  was  not  registered  on  the  ar- 
chives of  the  churcli  or  of  any  other  institution.  This  is  the  marriage 
which  plaintiff'  declares  upon  in  her  action  for  separation. 

The  parties  continued  to  live  together  as  man  and  wife  during  the 
time  which  intervened  between  the  reappearance  of  Anthony,  in  1861, 
and  the  marriage  of  1865.  From  this  state  of  facts  plaintiff  draws  two 
legal  propositions: 

Ist.  That  the  burden  of  proof  is  on  the  defendant  to  show  that  An- 
thony was  yet  alive  in  1865. 

2d.     That  the  legal  presumption  is  that  Anthony  was  dead  in  1865. 

I. 

Under  a  proper  construction  of  the  law,  it  appears  to  us  that  plain- 
tiff is  in  error  in  her  first  proposition. 

We  find  no  textual  provision  in  our  code,  or  in  fact  in  the  entire  sys- 
tem of  our  laws,  which  justifies  the  presumption  of  death  of  any  per- 
son after  an  absence  of  four  years,  or  of  less  than  five  years. 

In  treating  of  the  effects  of  absence  respecting  marriages  our  code, 
ai-ticle  80,  provides:  "Ten  years  of  absence  without  any  news  of  the 
absentee,  is  a  sufficient  cause  for  the  husband  or  wife  of  such  abseiit<»e 
to  contra<?t  another  marriage,  after  having  been  authorized  to  do  so  by 
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the  judge,  on  due  proof  that  such  absentee,  without  any  news,  had  con- 
tinued the  time  required  as  aforesaid." 

From  that  text  we  are  authorized  to  conclude,  that  in  a  question  in- 
volving the  validity  of  a  marriage  of  either  the  husband  or  the  vrife  of 
an  absent<?e,  an  absence  of  four  years  is  of  itself  insufficient  to  create 
the  legal  presumption  of  the  death  of  the  absentee,  or  to  create  a  pre- 
sumption in  favor  of  the  prhna  facie  validity  of  a  marriage  contracted 
by  the  husband  or  the  wife  of  such  absentee. 

That  presumption  could  flow  only  from  proof  of  an  absence  of  ten 
years,  or  from  circumstantial  evidence  of  the  death  of  the  absentee, 
and  from  a  compliance  with  the  positive  provisions  of  the  code. 

Oiir  conclusion  is  clear  that  under  the  issue  raised  by  defendant's 
exception,  the  burden  of  proof  is  on  plaintiff  to  establish  the  legality 
and  validity  of  her  marriage  with  him. 

II. 

These  considerations  easily  foresha^low^  our  opinion  on  her  second 
proposition. 

Her  counsel  cont<*nd  that  the  rules  of  law  as  contained  in  our  code, 
on  the  subject  of  presumption  of  death  from  prolonged  absence,  are 
not  inflexible,  and  that  courts  are  authorized  to  consider  any  other  cir- 
cumstances which  may  lead  to  the  same  conclusion. 

They  rely  very  strenuously  on  the  dicta  of  this  Court  in  the  cases  of 
Boyd  vs.  New  England  Life  Insuranc^i  Company,  34  Ann.  848,  and  of 
Jamison  vs.  Smith,  35  Ann.  609.  Two  very  imi^ortant  principles,  em- 
bodying very  wise  rules  of  construction,  are  reaflirmed  in  these  two 
opinions,  and  tliey  have  been  our  mainstay  and  particular  guide  in  our 
analysis  of  the  questions  involved  in  the  case  in  hand. 

In  both  cases  we  reiterated  after  our  predecessors  the  following 
language:  ^*It  is  essentially  within  the  province  of  the  judge  to  draw 
the  line  of  distinction,  by  the  exercise  of  a  sound  discretion,  founded 
on  the  facts  of  each  particular  case." 

And  in  addition  to  this,  we  said  in  Boyd's  case :  "But  death  like  all 
other  facts,  may  be  established  by  circumstantial  evidence,  when,  from 
the  nature  of  the  case,  direct  evidence  is  not  accessible." 

"Absence,  without  being  heard  of,  though  not  of  sufficient  duration 
to  creat-e  a  legal  pn^sumption  of  death,  may  yet  l»e  one  of  other  and 
suj) porting  circumstances,  which,  taken  together,  would  satify  the  mind 
and  conscience  of  the  judge  or  jury  that  the  party  was  dead."     *     * 

"This  disappearance  under  circumstances  of  ship^vreck,  or  earth- 
<iuake,  or  ba*^^tle,  or  explosion,  or  like  perils,  might  well  produce  such 
conviction." 
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Reasoning  within  the  scope  of  these  rules,  we  found  legal  presump- 
tion of  the  death  of  Boyd,  in  the  circumstances  which  showed  tliat  he 
was  last  seen  on  a  vessel  at  sea,  in  rough  weatlier,  while  he  was  very 
sea-sick,  by  his  room  mate  who,  in  the  night  saw  him  leave  the  room 
to  go  out  on  the  guards  of  the  vessel,  whence  he  never  returned,  and 
after  which  he  never  was  seen,  although  diligent  search  and  inquiry 
was  made  for  him  on  the  vessel  after  she  had  reached  shore ;  and  that 
he  was  not  seen  leaving  the  vessel  with  all  the  other  passengers,  al- 
though a  close  lookout  was  kept  for  him. 

In  Smith's  ca'ie  we  found  that  he  had  joined  one  of  the  armies  in  the 
late  war  between  the  States,  and  had  gone  on  the  battlefield — whence 
he  nover  letiirned ;  that  he  had  never  returned  to  this  citj'  where  he  had 
left  his  mother  and  all  his  relatives  and  where  he  owned  valuable 
property  and  other  rights,  from  all  of  which  we  felt  justified,  many 
years  after  his  disappearance,  to  conclude  that  he  was  dead. 

From  the  record  in  tliis  case  we  find  that  Anthony  was  an  insignifi- 
cant, obscure  man,  with  few  acquaintances,  or  friends  and  no  relatives  in 
this  city,  where  he  lived  for  five  years  after  the  voluntary  separation 
between  him  and  iiis  wife,  for  whom  he  had  no  fondness,  or  had  formed 
uo  attachment;  that  he  was  homeless  and  childless  after  the  year  1853; 
that  he  had  disappeared  from  tliis  city  and  from  his  usual  haunts  from 
1856  to  1861 ;  that  he  then  reappeared  and  had  been  seen  by  his  brother- 
in-law,  who  had  given  him  some  little  money.  It  is  not  even  pretended 
that  he  took  any  part  in  the  disastrous  war  which  was  then  raging,  but  it 
appears  on  the  contrary  that  he  was  leading  the  unexposed  life  of  a 
plantation  laborer  in  an  adjoining  parish,  where  it  is  said  thatbe  had  died. 
But  the  record  fails  to  show  the  slightest  effort  on  the  part  of  his  wife, 
ber  brother^  relatives  and  friends  to  test  the  rumor  by  inquiries,  which 
would  have  been  very  easily  made,  and  which  were  of  such  vital  import- 
ance to  her  in  her  project  of  receiving  a  second  nuptial  benediction  join- 
ing her  fate  to  that  of  another  man.  No  pretence  has  ever  been  made 
that  he  had  ever  left  the  Stsite,  hence  we  cannot  declare  that  he  was  even 
an  absentee  within  tlie  legal  sense  of  the  term,  and  much  less  can  we 
conclude  that  his  absence  from  this  city  from  1861  to  1865,  justifies  the 
presumption  of  his  death,  more  than  did  his  previous  and  longer  ab- 
sence, from  1856  to  1861. 

We  note  the  argument  of  plaintiff's  counsel  touching  the  disastrous 
results  of  a  judicial  declaration  of  the  nullity  of  her  marriage  with  the 
defendant  on  the  ground  of  her  pre-existing  and  undissolved  marriage 
i?vith  another  man  not  proven  to  have  been  dead  wlien  she  sought  to 
contract  a  second  marriage. 
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We  have  iilso  considered  their  coustrnction  that  such  a  conclusion 
would  be  tant^imount  to  a  conviction  of  bigamy. 

Under  the  issue  as  we  understand  it  from  the  pleadings,  we  are  not 
concerned  with  that  question,  and  we  luive  to  deal  merely  with  the  al- 
leged nullity  of  the  pretended  marriage  with  the  defendant. 

We  find  in  our  code,  article  93,  the  following  provision,  clearly  pro- 
hibitory in  its  character: 

•'Persons  legally  married  are,  until  a  dissolution  of  marriage,  ii  cap- 
able of  contracting  another,  under  the  penalties  established  by  the  laws 
of  this  State."  One  of  those  pentilties  is  the  absolute  nullity  of  the 
marriage  between  persons,  when  one  or  both  are  not  able  to  contract, 
and  this  nullity  we  munt  apply  in  all  cases  which  fall  within  the  scope 
of  the  prohibition. 

This  nullity  is  invoked  by  the  defendant  in  a  manner  and  under  a 
mode  which  are  sanctioned  by  jurisprudence.  15  Ann.  342,  Succes- 
sion of  J.  M.  Minvielle  J  15  Ann.  519,  Summerlin  vs.  Livingston. 

From  our  investigation  of  the  facts  we  find  that,  both  in  1859  and 
1865,  plaintiff  was  not  able  to  contract  a  legal  marriage  with  the  tle- 
fendant,  on  the  ground  of  her  pre-existing  and  undissolved  marriage 
with  Christopher  Anthony,  whose  death  c?ni not  be  presumed  to  have 
occurred  at  any  time  previous  to  the  year  J  865. 

We  conclude  from  the  record  that  the  intention  of  the  parties  to  this 
suit  in  going  through  the  ceremony  of  a  nuptial  benediction  in  1865  was 
to  legalize  or  attempt  to  ratify  the  marriage  of  1859,  which  had  beeu 
literally  desti03-ed  by  the  reappearauce  of  Anthony  in  1861.  But  the 
law  does  not  recognize  or  even  sanction  the  ratification  of  an  abso- 
lutely null  contract.  Therefore  no  legal  matrimonial  effects  could  or 
did  result  from  the  marriage  of  1865,  which  is  the  very  contract  de- 
clared upon  by  plaintiff. 

These  considerations  lead  us  to  a  conclusion  entirely  diiferent  from 
the  views  taken  of  the  case  by  our  learned  brother  of  the  distiict  bench, 
hence  we  must  hold  that  his  judgment  is  erroneous. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed,  and  it  is  now  ordered 
that  defendant's  exception  be  maintained,  and  that  plaintifif's  action 
be  dismissed  at  her  codts  in  both  courts. 
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No.  9593. 
The  State  of  Louisiana  vs.  T.  J.  Boasso. 

The  jadgea  of  the  "City  Courts"  of  New  Orleans,  under  Uie  Constitution  of  1879,  replace 
the  justices  of  the  peace  under  the  former  system,  and  inherit  the' power  to  solemnize 
marriages  from  them.  They  are  expressly  required  to  make  an  "act"  of  every  marriage 
they  celebrate  and  the  common  and  usual  name  of  such  "  act  '*  is  a  marriage-certiflcate. 

When  a  criminal  statute  makes  an  "intent  to  defraud"  an  ingredioLt  of  a  crime,  it  does 
not  mean  only  an  intent  to  deprive  one  of  personal  'property.  Defraud  has  a  broader 
meaning  in  such  case  and  means  to  prejudice  the  rights  of  another  io  any  way. 
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\^heD  %  Jadge  hae  already  charged  the  jary  on  a  (riven  matter  and  the  prisoner  amonK  his 
requests  of  charges  made  thereafter,  includes  the  matter  already  charged,  the  judge 
may  well  refuse  to  repeat  it. 

When  a  trial  Judge  has  already  charged  the  jury  that  the  State  must  affirmatively  prove 
that  the  ofTence  had  been  committed  within  the  jurisdiction  of  the  court,  and  a  reqoest 
is  made  afterwards  for  that  matter  to  be  charged,  a  misunderstanding  of  the  purport  of 
the  request  provoking  the  observation  that  there  was  no  doubt  of  the  court's  jurisdiction 
is  not  serious  matter  of  complaint.  The  essential  thing  is  that  the  Jury  have  been 
charged  on  that  point  correctly. 

There  can  be  forgery  of  a  certificate  of  marriage  where  no  marriage  was  ever  celebrated 
just  as  there  can  be  forgery  of  a  promissory  note  where  there  was  no  indebtedness  of 
the  maker  whose  name  is  forged.  As  there  can  be  a  pretended  marriage  so  there  can  be 
forgery  of  a  certificate  of  marriage  that  never  took  place.. 

While  judges  are  prohibited  from  commenting  on  the  fiActs  to  the  jury  in  a  criminal  trial, 
they  are  required  to  give  to  the  appellate  court  their  reasons  for  refusing  instructions 
that  are  prayed. 

It  is  not  essential  that  the  forged  instrument  be  one  that,  if  genuine,  an  action  might  be 
brought  on  it.  If  il  could  be  used  as  proof  in  a  suit  either  against  him,  whose  name  is 
forged,  or  in  a  suit  agaiust  any  other,  whether  to  sustain  a  claim  made  or  in  defence  of 
one,  it  is  susceptible  of  forgery. 

The  constitutional  right  of  being  heard  by  counsel,  cannot  be  construed  into  meaniug  tnat 
a  prisoner's  counsel  must  be  permitted  to  re-argue  ad  infinitum  all  that  had  already  been 
argued  and  to  repeat  all  that  had  already  been  said.  There  must  be  some  restraint  of 
the  volubility  of  counsel  since  there  must  be  a  limit  to  the  duration  of  a  criminal  trial. 

Our  statutes  dispense  with  the  need  of  setting  out  any  copy  or  /ae  nmiU  of  the  forged  in- 
strument in  the  indictment,  and  it  may  be  described  by  its  usual  and  common  name.  It 
is  not  necessary  to  set  out  anything  more  than  is  necessary  to  accurately  and  adequately 
express  the  offence.  It  is  neither  necessary  nor  proper  to  set  forth  matters  of  evidence 
in  the  indictment,  nor  to  set  forth  th^  kind  of  suit  or  matter  of  contestation  in  which 
the  forged  instrument  is  receivable  in  evidence. 

The  publisher  or  alterer  of  a  forged  instrument  need  not  have  been  the  'forger  of  it.  The 
two  acts  are  distinct  and  const! tnte  two  different  and  well-defined  crimes. 

A    PPEAL  from  the  Crimiual  District  Court  for  the  Parish  of  Orleaos. 
Jjl     Roman,  J. 


Jf.  J,  Cunningham,  Attorney  General,  and  Lionel  Adams ^  District 

Attorney,  for  the  State,  Appellee : 

1.  In  any  indictment  for  forging  or  uttering  any  instrument,  it  shall  be  sufficient  to  de- 
scribe such  instrument  by  any  name  or  designation  by  which  the  same  shall  be  usually 
known.    R.  S.  Sec   1049. 

The  marriage  certificate  or  act  is  required  by  the  Civil  Code.    Art.  10.*^. 

Justices  of  the  peace  are  authorized  to  celebrate  marriages  within  their  respective  parishes. 
C.  C.  Art.  103. 

The  judges  of  the  city  courts  replace  the  justices  of  the  peace  within  the  city  of  New 
Orleans,  and  are  judicial  officers  exercising  the  powers  of  justices  of  the  peace  under 
another  name.  Const.  Arts.  358,  261,  266,  135:  33  Ann.  148;  34  Ann.  99;  see  also  33 
Ann.  1334. 

Judges  of  the  city  courts  have  also  the  power  to  grant  marriage  licenses.  Acts  of  1883,  p.  40. 

The  want  of  a  marriage  license  and  its  publication  previous  to  the  ceremony  does  not  affect 
the  validity  of  the  marriage.  ,  26  Ann.  94.  Nor  is  a  marriage  null  because  the  laws  re- 
lating to  forms  and  ceremonies  have  not  been  observed.  These  laws  are  but  directory. 
•JO  Ann.  97 ;  3  La.  33;  6  La.  470 ;  2  Ann.  944 :  7  Ann.  253  ;  15  Ann.  253. 
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Defecto  as  to  le^l  formalitie«.  e.  g.  seals  or  stamps,  or  clue  attestations,  do  not  preclnde  a 
piosecntlon  for  forf^ery.  It  is  only  when  the  law,  to  which  an  instninxent  is  subject, 
makes  it  absolutely  and  everywhere  imperative  without  certain  formaUties.  that  to 
falsely  make  it  without  such  formalities  is  not  forgery.  It  is  under  this  rule  that  the 
forgery  of  a  will  without  the  necessary  witnesses  is  declared  not  to  be  indictable.  1 
Wharr.  Cr.  Law,  8th  od.  §  697. 

2.  It  is  not  requisite  to  charge  in  the  indictment  anything  more  than  is  {necessary  to 
accurately  and  adequately  express  the  offence.    Whart.  Cr.  PI.  and  Pr  ^  158. 

It  is  in  general  sufficient  to  follow  the  words  of  the  statute.    Whar.  Cr.  PI.  and  Pr.  §  290 ; 

.   8  Blaokf.  212 ;  2  Iowa  162;  13  Biiss.  13 ;    IS  Miss.  268 ;   5  Black f.  548;   3  Strobh.  R.  289 ;  6 

Miss.  147 ;  2  Ala.  26 ;  1  Not  &  McC.  91 ;   3  Penn.  142 ;  3  McCord,  412;  16  Mason.  448  ;  20 

Pick,  356 ;  3  Gratt  590 ;  6  Gratt.  664 ;  3Blackf.  307 ;  1  Bailey,  144 ;  13  Ann.  243 ;  9  Ann.  210. 

Matters  of  evidence  need  not  be  set  forth  in  the  pleadings.    14  Ann.  46. 

When  the  crime  is  charged  with  certainty  and  prccinlon,  with  a  eomplete  description  of 
such  fscta  as  constitute  it.  in  the  language  of  the  statute,  and  the  accused  on  hearing 
the  Indictment  read  would  clearly  understand  the  charge,  he  is  called  on  to  answer,  and 
the  court  could  feel  no  doubt  as  to  the  judgment  to  be  pronounced  on  conviction  the  in- 
dictment is  geod.    9  Ann.  106 ;  lb.  210 ;  Whart.  Cr.  PI.  and  Pr.  §  166 ;  1  Starkie's  C.  P.  73. 

3.  The  judge  of  the  Second  City  Court  has  the  power  to  solemnize  marriages  and  to  make 
those  acts  of  the  celebration  of  the  marriage  which  are  commonly  known  as  "  marriage 
certificates."  Const.  Arts  258,  261,  266,  135;  33  Ann.  148;  84  Ann.  99:  C.C.  Arte. 
103,  105. 

4.  (a)  To  "  defraud  "  in  trials  for  forgery  is  constnied  to  mean  to  prejudice  the  rights  of 

another.    1  C.  C.  200 ;  1  WharL  Cr,  Law,  8th  ed.  §  583.    The  term  "to  defraud  "  cannot 

be  limited  to  mean  ' '  to  deprive  a  person  of  his  personal  property . " 
(b)  The  Jurisdiction  of  the  trial  court  over  the  offense  can  only  be  questioned  by  plea  to 

the  jurisdiction  or  in  arrest  of  judgment. 
(e)  There  could  be  a  forged  "marriage  certificate,"  although  marriage  actually  took  place. 

1  Whar.  Cr.  Law,  8th  ed.  §§  660,  680,  693. 
(d)  It  is  error  to  state  the  successive  gradations  of  statutory  offenses  disjunctively :  and 

to  state  them  cox^junctively,  when  ihey  are  not  repugnant,  is  allowable.    Whar.  Cr.  PI. 

and  Pr  §§  162.  251. 
(<)  The  forged  paper  need  not  be  such  as,  if  genaine,  could  be  sued  on      I«need  only  be 

such  as  would  expose  a  prrticnlar  person  to  legal  process.     Apparent  legal  efficiency  is 

sufficient.    Whar.  Cr.  Law,  $  680.    The  test  is  whether  th**  instrument  could  be  used  aa 

proof  in  a  suit  with  another.    lb.  §§  691.  692. 

5.  The  testimony  is  not  in  the  record  nor  is  it  brought  up  by  the  bill ;  therefore,  even  if 
the  appellate  oour^  had  the  power  to  review  the  evidence  it  would  lack  the  information 
required  for  a  reasonable  exercise  of  such  revisory  power. 

The  questions  of  law  have  already  been  cited  and  discussed. 

The  prisoner  suffered  no  actual  injury  because  of  the  refusal  of  the  district  judge  to  hear 
argument  upon  the  points  of  law  presented  by  defendant's  motion  for  a  new  trial.  If 
these  questions,  as  presented  by  the  pleadings,  are  sound,  and  the  action  of  the  court 
below  was  prejudicial  to  the  accn.sed,  they  warrant  the  reversal  of  the  judgment  by  the 
appellate  court:  otherwise,  neither  the  revisory  tribunal  nor  the  trial  judge  can  be 
justified  in  disturbing  the  verdict. 

The  remedial  interposition  of  courts  in  granting  new  trials  is  wholly  for  the  benefit  of  par* 
ties,  and  not  to  compel  the  good  conduct  of  judges.  3  Gra.  &.  Wat.  K.  T.  717;  35  Ann.  974; 
6  Ann.  658;  2  Caines'  85  ;  3  Gilm.  202;  2  Teun.  R.  5;  9  Cowan,  680;  1  Scam.  18;  1  Gilm. 
475;  2  lb.  185;  11  Conn.  342;  Greenl.  R.  442;  4  Day.  42;  10  Geo.  429;  1  Brov.  109;  7 
Wend.  79 ;  1  Keo.  St  Man.  598 ;  4  B    Monroe,  386  .  24  Yt.  252. 
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6.  Even  -where  the  forgery  is  only  a  forgery  at  common  law.  in  order  that  the  uttering  of 
the  forged  instrament  should  be  an  offense  it  is  not  reqaisite  that  any  fraud  should  be 
actually  i>erpetrated  by  it.  An  intent  to  defraud  will  be  suflBcient.  and  that  intent  is  to 
be  inferentially  proved.    1  Whart.  Cr.  Law,  8th  ed.  §  705. 

It  is  scarcely  necessary  to  say  that  to  constitute  the  offence  of  uttering,  it  is  in  no  case 
requisite  to  show  that  the  defendant  had  been  implicated  in  the  forgery.  R.  S.  Sec.  833; 
1  Whart.  Cr.  Law.  8th  ed.  5  712. 

Marks  d  Bruenn  and  J..  J..  Ker  <&  J,  Ihwigneaud  for  Defendant  and 
Appellant : 

1  Where  an  indictment  seeks  to  charge  a  crime  not  provided  for  specifically  by  statute,  a 
trial  and  conviction  resulting  therefrom  is  a  nullity. 

S .  Where  it  is  shown  that  no  forgery  or  altering  of  any  document  recogniised  in  law,  and 
by  or  through  which  the  crime  of  forgery  can  be  committed,  and  there  having  been  no 
forgery,  the  crime  of  altering  and  publishing  cannot  exist  independent  thereof. 

3.  The  constitutional  right  to  be  heard  in  person  or  by  counsel  can  never  be  denied  by  any 
court. 

4.  The  publishing  must  be  of  a  forged,  false,  altered  or  counterfeit  record,  with  intent  to 
iiVJure  or  defraud  some  person  or  body  politic  or  corporate.    Revised  Statutes,  sec.  833. 

5.  Where  it  is  charged  in  an  information  that  a  certain  instrument,  created  by  special 
statute  with  specific  and  distinctive  features,  has  been  altered  and  falsely  published  as 
true,  it  must  be  shown,  in  order  to  maintaiA  the  charge,  that  the  identical  instrument 
thus  created  has  been  altered  and  published.  It  does  not  maintain  the  charge  to  prove 
that  another  instrument  has  been  altered  and  falsely  published,  no  matter  how  close  its 
resemblance  to  the  instrument  created  by  the  statute  and  described  in  the  information. 
State  vs.  Anderson,  30  Ann.  557. 

6.  The  criminal  statutes  of  this  State  make  it  a  crime  to  falsely  publish  as  true  an  altered 
record,  but  there  is  no  such  crime  known  to  the  law  of  Louisiana  as  altering  and  pub- 
lishing as  true  an  altered,  false  and  counterfeit  instrument.    30  Ann.  557. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  indictment  contained  two  counts,  first  forging 
a  certificate  of  mariiage,  and  second  for  publishing  as  true  such  forged 
certificate,  and  there  was  a  conviction  of  both.  The  State  entered  a 
noLproe.  of  the  first  and  the  prisoner  was  sentenced  upon  the  second 
to  imprisonment  at  hard  labour  for  fourteen  years. 

There  was  a  motion  to  quash  on  the  ground  that  the  pretended  mar- 
riage certificate  cannot  in  law  be  the  subject  of  forgery,  because  it  is 
invalid  on  its  face  and  void  of  legal  effects,  the  invalidity  and  want  of 
legality  being  that  the  City  Courts  of  New  Orleans  are  without  au- 
thority to  issue  marriage  certificates  or  to  solemnize  marriages. 

The  certificate  alleged  to  have  been  published  as  true  purported  to 
have  been  issued  by  William  Voorhies,  judge  of  the  Second  City  Court 
of  New  Orleans,  and  certified  the  marriage^of  T.  J.  Boasso  with  Mary 
Catherine  Kuhn  on  the  23d  day  June,  1885. 

Justices  of  the  peace  were  authorized  to  celebrate  marriages,  Rev. 
Civ.  Code,  art  103,  and  any  one  who  celebrates  a  marriage  must  make 


1 


206  SUPREME  COURT  OF  LOUISIANA. 

State  V8.  Boasso. 

. ■.■■.■■■ — — —      »  • 

'«an  act"  thereof,  Ibid,  art.  105.  The  judges  of  the  **  City  Coiirtfi"  of 
New  Orleans  replace,  under  the  Constitution  of  1879,  the  justices  of 
the  peace.  Const.,  arts.  135,  266;  State  ex  rel,  Howard  v.  Walsh,  32 
Ann.  1234.  And  the  legislature  has  expressly  granted  them  the  right 
to  issue  licenses  to  celebrate  marriages.  Acts  J 882,  p.  40.  The  judge 
of  the  Second  City  Court  of  New  Orleans  has  therefore  the  right  to 
solemnize  marriages  and  is  required  to  make  a  certificate  thereof,  that 
being  the  name  of  the  kind  of  ^^act"  he  then  confects,  and  hence  the 
motion  to  quash  was  properly  denied. 

The  court  was  requested  to  make  the  following  charges  to  the  jury, 
which  were  refused : 

1.  That  the  offence  must  have  been  committed  with  intent  to  de- 
fiaud,  and  to  defraud  means  to  deprive  a  person  of  his  personal  prop- 
erty. 

The  judge  had  already  in  his  charge  explained  to  the  jury  at  great 
length  that  an  intent  to  defraud  was  one  of  the  essential  elements  of 
forgery,  and  he  cannot  be  required,  to  repeat  what  he  has  already  said 
with  lengthy  explanations.  He  instructed  th<3  jury  that  "  defraud '! 
meant  something  more  than  the  definition  of  personal  property,  and 
he  is  correct.  Wharton  says  it  means  to  prejudice  the  rights  of  another, 
Cv.  Law  ^  683.  The  statutejpunishes  where  the  iut>ent  is  to  injure  or 
defraud.  Rev.  Stats,  sec.  833,  and  the  indictment  contains  the  charge  of 
intent  to  injure  and  defraud. 

2.  That  the  law  requires  that  the  offence  shall  have  been  committed 
within  the  jurisdiction  of  the  court,  and  if  it  be  not  so  shewn  the  ac- 
cused should  be  discharged. 

The  judge  seems  to  have  misapprehended  the  purport  of  this  re> 
quest  as  his  answer  was  that  the  question  ot  jurisdiction  was  not  be- 
fore tlie  court,  and  there  was  no  doubt  of  its  jurisdiction,  but  he  had 
already  charged  the  jury  that  the  State  must  shew  affirmatively  be- 
yond a  reasonable  doubt  that  the  offence  charged  had  been  committed 
in  tlie  parish  of  Orleans,  that  is,  within  the  jurisdiction  of  the  court, 
and  the  jury  when  they  found  the  verdict  of  guilty  as  charged,  neces- 
sarily passed  upon  the  proof  of  that  fact  and  found  that  it  had  been 
proved. 

3.  That  there  could  be  no  forgery  of  a  marriage  certificate  where 
no  marriage  ever  existed. 

To  which  the  judge  replies  that  the  evidence  on  the  trial  established 
the  possibility  of  such  a  contingency.  It  must  be  noted  that  this  re- 
mark on  the  evidence  was  not  made  in  the  presence  of  the  jury,  but 
is  the  reason  given  by  the  judge  in  the  bill  of  exceptions.     While 
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judges  are  prohibited  in  crimiDal  trials  from  commenting  to  the  jnry 
on  the  evidence,  they  are  required  to  give  to  th  appellate  tribunal 
their  reasons  for  refusing  instructions  that  are  prayed. 

But  the  instructions  prayed  are  not  good  law.  As  well  might  it  be 
said  there  could  be  no  forgery  of  a  promissory  note  wiiere  no  indebt- 
edness of  the  maker  existed.  A  certificate  of  a  marriage  that  had  not 
taken  place,  might  be  made  for  a  variety  of  purposes,  e.  g.,  to  affect 
the  descent  of  property,  to  deceive  individuals  and  families,  etc.,  and 
when  the  forgery  had  for  its  intent  to  injure  and  defraud  and  the  in- 
tent has  been  accomplished  and  borne  its  fruits  (of  which  the  jury  are 
the  triers)  the  offence  is  complete. 

4.  That  the  alleged  forged  instrument  must  be  one  which,  if  genu- 
ine, a  suit  could  be  brought  upon  it,  for  if  it  cannot  be  sued  on  it  can- 
not be  forged. 

It  is  not  essential  that  the  forged  instrument  be  one  that,  if  genuine, 
an  action  might  be  brought  on  it.  If  it  could  be  used  as  proof  in  a 
suit,  either  against  him  whose  name  is  forged  or  in  a  suit  against  any 
other,  whether  to  sustain  a  claim  made  or  in  defence  t>f  one,  it  is  sus- 
ceptible of  forgery.     1  Wharton  Cr.  Law,  ^$  691-2. 

5.  That  there  are  two  counts  joined  by  a  copulative  instead  of  a 
di^uuotive  conjunction  and  they  therefore  form  but  one  offence  and 
the  jury  must  disregard  the  charge  of  publishing  as  a  second  count. 

The  two  counts  are  not  joined  in  any  way  in  the  indictment.  They 
are  separate,  distinct,  and  each  complete  in  itself. 

Besides  these  five  bills  there  was  a  motion  for  a  new  trial,  a  motion 
in  aiTest  of  judgment  and  an  assignment  of  errors. 

The  first  is  the  lu^ual  motion  formally  made  as  a  precursor  to  an  ap- 
peal, but  the  counsel  for  the  prisoner  insisted  on  arguing  it,  which  the 
court  refused,  saying  he  desired  no  nrguuient  thereon  and  overruled  it. 
To  this  refusal  a  bill  was  taken. 

The  counsel  arraign  this  refusal  as  a  <lenial  of  the  prisoner's  consti- 
tutional right  to  be  heard.  The  prisoner  had  been  heard  throughout 
as  the  numerous  bills  and  motions  attest,  and  if  any  error  of  law  had 
been  committed  by  the  judge,  the  proper  methods  had  been  taken  to 
bring  such  ^n-or  before  the  appellate  tribunal.  An  argument  on  the 
motion  for  a  new  trial  on  the  ground  that  the  verdict  is  contrary  to  the 
law  and  the  evidence,  could  be  only  a  reproduction  of  the  arguments 
in  the  several  stages  of  the  trial,  and  surely  the  constitutional  right  of 
being  heard  cannot  reasonably  be  construed  as  meaning  that  a  prison- 
er's counsel  must  be  permitted  to  re-argue  ad  infinitum  all  that  had  been 
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already  argued,  and  to  repeat  all  that  has  been  already  said.  There 
must  be  some  restraint  of  the  volubility  of  counsel,  since  there  must 
l>e  a  limit  to  the  duration  of  a  criminal  trial.  If  a  judge  has  a  doubt 
of  the  correctness  of  his  rulings  or  of  the  jury's  verdict,  he  ought  to 
and  will  grant  a  new  trial,  but  when  he  has  neither  one  nor  the  other, 
it  is  no  denial  of  a  constitutional  right  to  refuse  to  hear  argument  on 
the  formal  motion  for  a  new  trial,  based  alone  on  the  grouud  that  the 
verdict  is  contrary  to  the  law  and  the  evidence. 

The  motion  in  arrest  is  on  the  ground  that  the  verdict  is  an  absolute 
nullity,  for  the  reason  that  the  indictment  failed  t-o  specify  the  matter 
in  which  the  certificate  or  attestation  wa«  or  miglit  have  been  receiv- 
able as  legal  proof. 

The  indictment  is  based  on  sec.  833,  Rev.  Stat«.,  which  punishes  on 
conviction,  whoever  shall  forge  or  counterfeit  *  *  any  certificate  or 
attestation  of  any  puljlic  officer  in  any  matter  wherein  his  certificat-e 
or  attestation  is  receivable  and  may  be  taken  as  legal  proot ;  or  shall 
alter  or  publish  as  true  any  such  false,  altered,  forged  or  counterfeited 
certificate  or  attestation  with  intent  to  injure  or  defraud  any  person. 

As  the  judge  of  the  Second  City  Court  had  authority  to  celebrate 
marriages  and  to  make  certificate  of  such  celebration,  his  certificate 
is  receivable  in  proof  thereof.  Our  statutes  dispense  with  setting  out 
any  copy  or  fac  simile  of  the  forged  or  published  paper,  and  do  not  re- 
quire that  it  shall  be  described  by  any  technical  name,  but  it  may  be 
designated  by  the  name  which  it  is  usually  known.  Rev.  Stat«.,  sec. 
1049.  ^*Marriage  certificate"  is  the  name  by  which  "acts  of  marriage" 
are  usually  know^n. 

The  indictment  follows  the  words  of  the  statute  and  it  is  not  needful 
to  charge  anything  more  than  is  necessary  to  accurately  rtnd  adequately 
expi^ss  the  offence.  Wharton  Cr.  PI.  and  Pr.,  ^  158.  It  is  sufficient 
to  state  all  the  circumstances  comprised  in  the  definition  of  the  offence 
a«  given  in  the  statute,  so  as  to  bring  the  defendant  clearly  wnthin  its 
provisions.  State  v.  M'Clanahan,  9  Ann.  210.  It  is  neither  necessary 
nor  proper  to  set  forth  matters  of  evidence  in  the  pleadings,  nor  to  set 
forth  the  kind  of  suit  or  matter  of  contestation  in  which  the  forged  in- 
strument is  receivable  in  evidence. 

The  assignment  of  errors  is:  first,  that  the  "indictment  is  defective, 
in  that  it  seeks  to  charge  the  commission  of  a  crime  unknovrn  to  and 
not  contained  in  the  criminal  statutes  of  this  State.  Second,  that  the 
record  shews  there  was  no  forging  or  altering  of  any  document  recog- 
nized in  law  by  or  through  which  tlie  crime  of  forgery  can  be  commit- 
ted.    There  being  no  forgery  committed,  the  crime  of  publishing  and 


NEW  ORLEANS,  >IARCH,  1886.  209 

Barrow  et  al.  vs.  Wilson  et  al. 

utteriDg  cannot  exist  independent  of  forgery.  Third,  that  the  record 
shews  that  the  defendant  was  deprivcTd  of  the  right  of  being  heard 
through  counsel  and  by  argument,  contrary  to  his  vested  constitutional 
right." 

This  last  alleged  error  has  been  already  disposed  of.  The  second  is 
made  on  the  supposition  that  the  publisher  of  a  forged  paper  must  him- 
self have  been  the  forger,  whereas  the  two  acts  are  altogether  distinct 
and  constitute  two  different  and  well-defined  crimes.  One  man  may  have 
forged  a  paper  and  another  have  published  it.  The  defendant  may 
have  been  innocent  of  forgery  and  guilty  of  publishing  the  forged  in- 
strument. The  crime  charged  is  denounced  by  the  criminal  statute 
already  cited,  and  in  its  identical  words. 

We  find  no  error  tn  the  rulings  of  the  lower  court. 

Judgment  affirmed. 
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RoBiiRT  R.  Barrow  et  al.  vs.  Mrs.  Margaret  Wilson  et  al.         -g^^l 

In  a  petitory  action  met  by  the  defeoee  of  the  preecription  of  ten  years,  the  main  legal  dia-  A^^  *  > 
cnsaion  involves  the  question  of  the  allef^^ed  Jnst  title,  the  good  faith  and  the  length  of  jj3  ^2 
time  of  the  defendant's  possession  of  the  property  in  controversy.  The  legality  or  valid-  33 
ity  of  plaintiff's  title  is  a  question  of  sncondary  consideratioD,  which  comes  np  in  case 
only  that  defendant's  plea  of  prescription  should  not  be  found  good. 

A  Just  title  is  one  which  in  form  and  intent  is  translative  of  property,  which  the  purchaser 
acquires  from  one  whom  be  believes  in  good  faith  to  be  the  true  owner. 

If  the  possession  begins  in  good  faith,  the  right  of  pleading  the  pi-escription  of  ten  years  Is 
not  affected  or  impaired  by  the  fact  that  the  possession  may  subsequently  have  been  in 
bad  faith. 

Irregularities  and  defects  in  a  tax  deed,  which  is  priina  facie  valid,  and  Which  are  not  appa- 
rent or  stamped  on  the  face  of  the  deed,  are  cured  by  the  prescription  of  ten  years. 

Prescription  is  suspended  by  the  minority  of  the  parties  against  whom  it  is  pleaded.  Hence, 
if  it  appears  from  the  record  that  the  party  to  be  affected  by  the  plea  of  prescription  was 
a  minor  a  short  time  before  the  time  at  which  it  must  have  begun  to  run,  and  if  the 
record  does  not  show  the  precise  time  at  which  he  obtained  his  msjority,  the  cause  will 
be  remanded  for  trial  of  that  issue . 

A    PPEAL  from  the  Twenty-fourth  District  Court,  Parish  of  Plaque- 
A\.    mines.    LivaudaiSj  J. 

E.  Howard  McCaleb  for  Plaintiffs  and  Appellants: 

I. 
I .    Jutt  title,  good  faith  and  actual  possession  are  all  essential  to  support  the  prescription 

of  ten  years.    R.  C.  C.  3478,  3479,  3480,  3481,  3489,  3483,  3484 . 
9.    The  Act  of  Congress  of  March  2, 1849,  donating  swamp  lands  to  Louisiana,  did  nut  con- 
vey title  "to  lands  claimed  or  held  by  individuals."    Sec.  2,  Acts  Cong.,  1849. 
3.    A  United  States  patent  is  the  superior  and  conclusive  evidence  of  legal  title;  and  where 
plaintiffs  in  a  petitory  action  claim  under  a  patent  from  the  United  States  issued  in  1839? 
14 
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and  defendants  clidm  nnder  a  State  patent  iesaed  in  1669,  for  the  same  land  and  ten 
years  prescription,  plaintifTs  should  mbover  the  land.  Defendants'  title  not  being  valid, 
cannot  be  the  basis  of  the  ten  years  prescription.  "A  State  has  no  power  to  decUie  any 
tiUe  valid  against  a  title  held  under  a  patent  granted  by  the  United  States.  A  claim 
based  on  a  patent  obtained  from  the  State  must  y^eld  to  a  patent  ttom  the  Government 
of  the  United  States."  5  A.  75 ;  15  How.  433 ;  13  Pet.  436 ;  13  Pet.  498.  ''  Valid  "  means 
good  in  law.    Bonvier's  Law  Die,  verbo  Valid, 

4.  The  registers  of  the  United  States  land  offices  cannot  attest  or  certify  the  contenta  of 
documents  in  their  possession.  3  R.  15.  Such  certificates  are  no  evidtnoe  at  all .  6  A. 
683;  13  A.  357. 

5.  Defendant  wbo,  when  sued  for  the  price  of  land  by  his  vendor,  alleged  that  the  latter 
was  without  title,  that  he  feared  eviction  and  claimed  to  withhold  the  price  on  that 
account,  cannot  in  a  sabseqnent  suit  brought  by  the  true  owner  to  lecovor  the  property 
claim  to  be  a  possessor  in  good  faith  and  thus  contradict  his  judicial  admission  to  the 
contraiy  made  nine  years  before,  at  a  time  not  suspicious.    Bev.  C.  C.  2291. 

6 .  In  a  conflict  of  titles,  the  eldest  must  prevail.     Qui  prior  ett  tempore,  potior  e»t  jure. 

7.  When  defendant's  title  is  nottraced  to  a  sovereign  grant  possession  in  good  faith,  under 
successive  purchases  from  private  vendors  for  more  than  ten  years,  will  not  constitute 
a  title  by  prescription  against  ono  who  claims  under  a  patent  from  the  United  Stat<«M. 
12  A.  151.  The  burden  of  proof  resta  with  the  party  pleading  prescription  to  show 
affirmatively  a  state  of  facts  which  will  sustain  the  plea.    Idem. 

8.  Where  plaintilTs  have  shown  that  the  property  was  vjM:ant,  no  one  living  upon  it,  and  it 
was  occupied  only  as  a  pasture  for  cattle  seven  years  prior  to  the  institution  of  the  suit, 
the  plea  of  prescription  of  ten  years  will  not  be  sustained. 

IL 

a.  Where  the  pleadings  and  evidence  show  that  the  parties  trace  their  titles  to  the  same 
source,  neither  can  attack  the  title  of  their  common  author.  2  L.  213 ;  8  L.  239 ;  IB.  389; 
5  A.  677;  10  A.  327 

b.  Where  defendant  relies  on  a  tax  sale  as  his  title,  plaintiff  has  the  right  to  show  its  ille- 
gality.   33  A.  438;  34  A  1273. 

c.  Where  the  land  stood  recorded  in  the  name  of  H.  L  Hunley,  who  died  (and  wboee  suc- 
cession was  opened)  in  1863,  leaving  his  sister,  Yolumnia  W.  Barrow,  his  universal  leg- 
atee, and  she  died  in  lttf8,  bequeathing  her  estate  to  plaintiffs,  then  minors,  and  while 
her  succession  was  being  administered  upon,  an  assessment,  advertisemento  and  tax 
deed  made  in  1871,  in  the  name  of  "Bst  of  H.  L.  Handley,"  will  not  convey  a  just  title 
to  the  property.  The  misnomer  is  fatal  10  A.  771 ;  12  A.  748 ;  14  A.  209 ;  15  A.  15 ;  33 
A.  520,  912;  34  A.  107.  407;  35  A.  952;  36  A.  905. 

d.  Where  the  property  was  sold  for  a  parish  tax  exceeding  the  limit  fixed  by  Uw  (Sec  7,  Act 
42  of  1871).  the  sale  is  illegal.  34  A.  123 ;  Black  well,  160 :  Cooley  on  Taxation,  295 ;  Bur. 
roughs  on  Taxation,  301 .  The  police  Jury  were  without  power  to  asseas  or  tax  collector 
to  collect  taxes  in  excess  of  the  limitation  fixed  by  law.  29  A.  1 ;  28  A.  538 ,  30  A.  10A5 ; 
32  A.  401. 

e.  Where  no  curator  ad  hoe  was  appointed  to  represent  a  non-resident  in  tax  proceedings 
under  Act  42  of  1871  (sec.  60),  and  the  land  was  not  divided  or  sold  in  tract-s  ot  from  ten 
to  fifty  acres  (Sec.  62,  Act  42  of  1871 ;  Art.  139,  Constitution  of  1868^,  the  sale  is  an  abfo- 
Into  nullity.    24  A.  454 .  23  A.  231 ;  23  A.  354 ;  33  A.  873.    ' 

f.  A  description  of  land  on  the  assessment  roll,  in  the  tax  collector's  advertisement  of  sale 
and  in  the  ta^  deed,  as  "160  acres,  bounded  above  by  L.  Edgcomb  and  below  by  A. 
Cox,"  does  not  sufficiently  identify  and  will  not  convey  title  to  land  known,  designated 
and  described  in  acta  of  sale  registered  in  conveyance  office  as  "  Lot  or  section  No.  5,  in 
township  18  of  range  16,  B,  containing  159  acres."    The  description  is  void  for  uncer- 
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taintv,  and  cannot  be  the  basis  for  any  Judgment.  Manning,  Unr.  Cas.  p.  56 ;  1  R.  20 
10  A- 327,  672;  30  A.  295. 

g.    The  Auditor's  deed  is  necessary  to  complete  a  tax  sale  ander  Seo.  62  of  Act  42  of  1871. 

h.  Where  a  tax  deed  carries  its  death  woands  on  its  face  <1)  not  designating  or  describing 
the  property ;  or  (2)  giving  the  name  of  the  true  owner :  or  (3)  stating  the  taxes  for 
wh«ch  the  land  was  sold,  whether  State  or  parish,  and  how  much;  or  (4)  the  years  for 
which  thev  were  due  and  unpaid— the  prescription  of  ten  years  will  not  cure  such  rad- 
ical defects,  and  the  deoialon  in  Giddens  vs.  Mobley  (37  A.  417)  doeb  not  apply. 

i.      An  unrecorded  sale  cannot  support  prescription.    11  L.  346 ;  11  R.  56 ;  2  A.  787,  868. 

j.  Defendants  in  bad  faith  and  without  title  cannot  recover  for  improvements,  and  are 
responsible  for  revenues.  R.  C.  C.  3451,  3452,  3453.  :M54  ;  1  Woods.  157;  35  A  977.  The 
fruits  to  be  restored  by  the  possessor  mala  Jideg  are  what,  the  premises  are  reasonably 
worth,  with  interest  to  the  time  of  trial.     15  Wal.  624 :  33  A.  1178. 

F,  €J.  Zacharie  for  Defendants  and  Appellees: 

The  prescription  of  ten  years  possession  under  a  just  title  is  pleadable,  and  mnst  be  sus- 
tained agldnst  a  United  States  patent  issued  prior  thereto.  12  A.  151.  The  United 
Stat4Mi  laws  and  courts  do  not  disregard  but  sustain  the  statutes  of  limitations  of  the 
States.  2  Bk.  599;  5  Pet  402 ;  5  Peters.  457;  3  Pet.  270  ;  13  Pet.  45 ;  7  How,  779,  780.  783  ; 
17  Wall.  600;  2  Bank  Rep.  318;  12  Bauk  Rep.  426,  540;  Hemp.  325;  Abb.  Adm.  430;  2 
Wood  and  M.  470;  9  Wood  and  M.  402  ;  9  Blatolif,  127;  1  Bias,  186 ;  1  Story.  102. 

"  It  Is  sufficient  if  the  possession  has  commenced  in  good  faith ;  and  if  the  possession  should 
afterwards  be  held  in  bad  faith,  that  shall  not  prevent  the  prescription."  C.  C.  Art. 
3481;  3  A.  8;  12  A.i242. 

Bad  faiih  is  not  presumed.    0.  C.  3481 ;  12  A.  242;  14  A.  362,  363. 

An  immaterial  mistake  in  the  spelling  of  the  name  of  the  owner  of  land  sold  for  taxes  will 
not  vitiaie  the  sale,  if  the  land  be  definitely  described.  Desty,  p.  963 ;  3  A.  8 ;  Bouvier's 
Diet,  verb ;  2  Idem.  Sonans ;  Burroughs,  203;  37  N.  H.  307;  14  .^.  99,  580 ;  Cooley  on  Tax- 
ation, 285;  Desty,  p.  555  ;  101  111.  645 ;  47  Cal.  501. 

A  slight  variance  in  the  quantity  of  the  land  sold  from  the  true  quantity  owned  by  the  delin- 
quent, will  not  vitiate  the  sale.    Cooley  on  Taxation,  p.  262 ;  9  Penn.  St.  38. 

A  title  not  registered  may  be  the  basis  of  prescription.  11  A.  100;  8  A.  5;  4  R.  170;  6  A. 
164;  11  A.  57;  Guzman  vs.  Berryman,  K.  R.  Op.,  Book  No.  50. 

"  Every  proprietor  who,  for  a  long  time  and  without  any  just  reason  neglects  his  right, 
should  be  presumed  to  have  entirely  renounced  and  abandoned  it."  Yattel's  Law  of 
Nations,  B.  2,  ch.  11. 

Defendants  have  possessed  in  good  faith  for  more  than  ten  years,  under  translative  titles. 
The  plea  of  ten  years  prescription  should  be  sustained.  R.  C.  C.  Arts.  3479,  3451,  3452 ; 
27  A.  598.  Hall  and  Turner  vs.  Mooring ;  4  R.  205.  MoCloskey  vs.  Webb ;  14  A,  596,  Rob- 
erts vs.  Brown;  18  Howard,  52,  59,  Wright  vs.  Mattison;  Black  well  on  Tax  Titles,  p. 
671 ;  13  How.  472,  Pillow  vs.  Roberts ;  21  How.  340,  Thomas  vs.  Lawsoll ;  5  A.  380,  Eld- 
ridge  vs.  TMbbetts;  'M  A.  705.  Wederstrandt  vs.  Freyhen;  35  A.  893,  Ludeling  vs.  Mc- 
Guire;  35  A.  1086,  Hickman  vs.  Dawson. 

Just  title.  R  O.  C  3479,  3483,  3489.  3486,  3481,  3485,  496 ;  Blackwell  on  Tax  Titles,  649,  662, 
666 ;  Wood  on  Limitation  of  Actions.  528 ;  35  A.  492.  Davidson  vs.  Houston ;  15  La.  566, 
Divole  vs.  Choppin. 

Of  title  valid  in  point  of  form.  7  O.  S.  406,  Carroll  vs.  Cabaret ;  4  N.  S.  224.  Frique  vs.  Hop- 
kins  :  11  O-  S.  715,  Dafour  vs.  Camfranc. 

Tax  sales  and  judicial  sales  are  assimilated.  33  A.  491,  Shannon  vs.  Lane ;  36  A.  392,  Aymer 
vs.  Bourgeois;  C.  P.  695;  3  A.  8,  Leduf  vs.  Bailey. 

Of  the  elemento  of  Judicial  titles.  2  Rob.  468,  Waldon  vs.  Canfleld  ;  8  A.  138,  Dade  vs.  Bou- 
guville;  9  A.  522,  Mithoff  vs.  Dewees ;  13  A.  450,  Hynson  vs.  Bailey;  6  N.  S.  458,  Thomp- 
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son  vs.  Chanvean ;  5  A.  654,  Daris  ts.  Wilcoxen ;  8  La.  321,  Poultney  vs.  Cevil ;  34  A. 
805,  Roberts  vs.  Zansler. 

An  apparently  valid  assessment,  an  element  of  Jadicial  title,  safflcient  for  prescription.  8 
La.  941,  Bedford  vs.  TJrqahart ;  4  A.  69,  New  Orleans  vs.  Gottschalk ;  10  La.  283,  Reeves 
vs.  Towles;  14  A.  598,  Roberts  vs.  Brown ;  6  N.  S.  349,  Nancarrow  vs.  Wea thereby;  7  La. 
50,  Smith  vs.  Corcoran.    Antecedent  to  1868. 

Tax  titles  are  prijna  facie  valid.  A  rt.  118,  Const.  1868 ;  30  A.  1335,  Jnrey  &.  Gillis  vs.  Hugh 
Allison  &  Co ;  25  A.  236,  Coco  vs.  Thienman ;  29  A.  115,  Lannee  vs.  Workingman's  Bank; 
30  A.  960,  O'Hearn  vs.  Hibeinia  Ins.  Co ;  31  A.  661,  Renshaw,  Cammack  &  Co.  vs.  Imbo- 
den;  26.  840,  N.  O.  Ass'n  vs.  Labrancbe;  35  A.  893,  Ladeling  vs.  McGaire;  Sec.  65,  Art. 
114, 1869;  35  A.  1086,  Alckman  vs.  Dawson. 

The  want  of  reoit«l  in  deed  that  a  curator  od  Jioc  was  appointed,  does  not  affect  the  plea  of 
prescription.  Sec.  66,  Act  114  of  1869;  35  A.  894,  Ludeling  vs.  McGuire;  13  Huw.  472, 
Pillow  vs.  Boberts ;  8  How.  56,  Wright  vs.  Madison  ;  21  How.  340,  Thomas  vs.  Lawson  ; 
21  A. 661,  Renshaw  vs.  Imboden ;  33  A.  1043,  MalhoUand  vs.  Scott;  32  A.  912,  Laene  vs. 
Boogni;  21  A.  506,  Woods  vs.  Lee  ;  14  A.  792,  Lonailten  vs.  Castille. 

Of  the  possession  necessary  to  plead  prescription.  R.  C.  C.  2479,  3487  ;  Sees.  4  and  8,  Act  39 
of  1871 ,  92  A.  470,  Sllison  Her;  4  A.  60,  Hayden  vs.  Nutt.  Plaintiff's  petition  alli'ges 
possession  of  defendants.    R.  C.  C.  3487,  3434  ;  11  La.  433,  Baker  vs.  Towles. 

Validity  of  tax  title.  Sec.  2,  of  Act  101  of  1873,  declares  that  judicial  possession  under  tax 
title  duly  recorded,  for  two  years,  is  an  acquiescence  in  same  and  a  waiver  of  all  infor- 
malities in  assessment  and  sale,  and  operates  an  estoppel  against  the  former  owner  and 
authorizes  sale  by  purchaser  to  any  third  person. 

Of  rents  and  revenues,  and  improvements  and  taxes.  R.  C.  C.  503, 3543 ;  Henn.  Dig.  p.  1195 ; 
14  A.  605,  Roberts  vs.  Brown ;  10  R.  178,  Lazur  vs.  Generes ;  34  A.  1163,  Kibbeo  vs.  Camp- 
bell ;  34  A.  1086.  Hickman  vs.  Dawson ;  13  A.  404,  Stanbrongh  vs.  Wilson ;  2  R.  137,  Bald- 
win vs.  Union  Ins.  Co ;  2  A.  347,  Beard  vs.  Morancy;  26  A .  588,  Wilson  vs.  Bepjamin ;  18 
A.  407,  Howard  vs.  zSgler;  27  A.  398,  Dulfilho  vs.  Mayer;  34  A.  705,  Wederstrandt  vs. 
Freyhen ;  R.  C.  C.  503,  3453. 


Tlie  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  This  is  a  petitory  action  involving  the  title  to  two  sepa- 
rate tracts  of  land. 

Plaintiffs  claim  the  property  under  the  rights  of  their  deceased 
mother,  who  was  the  only  heir  at  law  of  her  predeceased  brother,  H. 
L.  Hundley,  the  alleged  former  owner. 

Defendants  claim  one  of  the  tracts  under  a  patent  issued  by  the  State 
of  Louisiana  in  January,  1869 j  and  the  other  tract  under  a  tax  sale 
made  to  their  author  in  September,  1871. 

Asserting  both  conveyances  to  have  created  a  just  title,  and  alleging, 
possession  in  good  faith  for  upwards  of  ten  years,  they  pleaded  that 
prescription.  That  defense  prevailed  in  the  district  court,  and  plain- 
tiffs have  appealed. 

After  a  prolonged  and  a  thorough  examination  ot  the  record,  and  a 
mature  consideration  of  the  innumerable  authorities  relied  upon  by  the 
respective  counsel,  discussed  by  them  at  great  length  in  able  and  ex- 
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haastive  briefs,  we  have  reached  the  conclusion  that  there  is  no  error 
in  the  judgment  appealed  from. 

But  in  view  of  a  very  important  question  which  has  been  discussed 
on  appeal  only,  and  on  which  the  record  does  not  contain  sufficient  or 
decisive  evidence,  we  are  unable  to  make  a  final  disposition  of  the 
cause  in  our  present  decree,  and  we  shall  remand  the  case  for  trial  on 
that  question. 

Under  the  x)leadings  as  affected  by  the  plea  of  prescription  of  ten 
vears,  the  main  legal  discussion  hinges  upon  the  question  of  the  alleged 
just  title  set  up  by  the  defendants  as  a  basis  of  their  plea. 

I. 

The  first  tract  of  land  is  shown  to  have  been  acquired  by  the  defen- 
dants' author  in  1869,  under  a  patent  issued  by  the  State  of  Louisiana. 
Upon  its  face  that  muniment  of  title  is  transferable  of  the  ownership 
of  the  property  which  it  purports  to  convey,  and  the  record  contains 
no  evidence  to  show  that  the  purchaser  had  any  reason  tp  fear  or  sus- 
pect that  the  State  of  Louisiana  was  not  the  true  owner  of  the  laud 
which  he  proposed  to  purchase  and  for  which  he  gave  valuable  consid- 
eration. 

These  are  the  elements  which  our  Code  contemplates  as  the  essential 
conditions  of  the  good  faith  which  forms  the  basis  of  a  just  title.  C. 
C.  3478,  3484. 

We  note  in  this  connection  the  line  of  argument  followed  by  plain- 
tiffs' counsel  throughout  the  whole  case,  and  in  which  he  strenuously, 
and  we  will  add,  successfully  contends  that  in  1869  the  legal  title  to 
this  land  was  in  plaintiffs'  author. 

It  would  be  difficult  to  establish  a  more  complete  chain  of  title  than 
the  one  which  he  lias  interwoven  in  defendants'  path.  But  under  the 
issue  which  we  are  trying,  we  are  not  concerned  with  the  legality  of 
plaintiffs'  title.  The  issue  is  restricted  and  the  discussion  must  be  con- 
fined to  the  questions  of  the  just  title  set  up  by  the  defendants  and  of 
their  possession  of  the  lands  in  controversy  as  the  foundation  of  their 
plea  of  prescription. 

Counsel's  argument,  although  it  is  predicated  on  indisputable  evi- 
dence, is  answered  by  the  textual  provisions  of  our  Code  on  this  sub- 
ject. Article  3484  reads:  "By  the  term  just  title,  in  cases  of  prescrip- 
tion, we  do  not  understand  that  which  the  possessor  may  have  derived 
from  the  true  owner,  for  then  no  true  prescription  wo^ild  be  neces- 
sary, but  a  title  which  the  possessor  may  have  received  from  any  per- 
son whom  he  honestly  believed  to  be  the  real  owner,  provided  the  dtle 
were  such  as  to  transfer  the  ownership  of  the  property." 


•"^"^ 
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On  the  question  of  good  faith,  plaintiffs  submit  the  point  that  one  of 
defendants'  authors,  Burton,  who  had  purchased  from  Cox,  resisted  the 
payment  of  his  notes  representing  part  of  the  purchase  price,  on  the 
ground,  judicially  alleged,  that  Cox's  title  was  defective.  Frona  the 
record  it  appears  that  this  contention  arose  in  1875,  four  years  after 
his  purchase  from  Cox,  and  two  years  after  the  latter's  purchase  from 
the  State. 

That  argument  is  likewise  answered  by  the  text  of  the  Code. 

Article  3482  reads:  ^*  It  is  sufficient  if  the  poss  ession  has  commenced 
in  good  faith;  and  if  the  possession  should  have  afterwards  been  held  in 
bad  faith,  that  shall  not  prevent  the  prescription." 

Article  3481  reads:  ''Good  faith  is  always  presumed  in  matters  of 
prescription,  and  he  who  alleges  bad  faith  in  the  possessor  must 
prove  it." 

These  provisions  of  our  law  have  been  frequently  expounded  by  this 
Court,  and  application  has  been  frequently  made  of  them  in  conformity 
with  our  present  conclusions.  Leduf  vs.  Bailey,  3  Ann.  8;  McGoveru 
vs.  Lauglihin,  12  Ann.  242. 

It  is  therefore  safe  to  conclude  that  the  doubt  of  the  validity  of  the 
title  of  Cox  which  Burton  once  entertained,  and  which  was  evidently 
removed,  as  it  appears  that  he  subsequently  paid  the  very  purchase 
notes  in  question,  cannot  affect  the  good  faith  of  Cox  at  the  time  of  his 
purchase,  or  the  resulting  good  faith  in  the  present  possessors,  both  in 
their  purchase  and  in  their  possession. 

But  on  the  question  of  possession,  plaintiffs'  counsel  argues  in  this 
Court,  that  the  defendants  iiave  not  shown  possession  of  the  property- 
for  tea  years,  prior  to  the  16th  of  October,  1884,  the  date  of  the  insti- 
tution of  this  suit.  One  of  the  witnesses,  who  rented  the  property  in 
1878,  says  that  at  that  time  it  was  vacant,  occupied  for  cattle  only. 
But  this  does  not  exclude  the  possession  which  the  law  contemplates 
as  resulting  from  an  authentic  sale  of  immovable  property.   C.  C.  2479. 

The  lands  in  question  aie  shown  to  have  been  low  marshy  lands,  and 
to  have  been  sold  by  the  State  as  "swamp  lands  subject  to  tidal  over- 
flow." Doubtless  the  grazing  of  his  cattle  thereon,  was  all  the  posses- 
sion which  the  then  owner  needed  of  the  lands,  and  such  possession, 
accompanied  by  the  regular  payment  of  taxes,  as  shown  herein,  is  suffi- 
cient in  law  to  supply  a  proper  foundation  for  prescription.  Giddens 
vs.  Mobley,  37  Ann.  417. 

At  all  events  plaintiffs  are  estopped  from  urging  want  of  possession 
in  1878,  either  in  these  defendants  or  their  predecessors,  by  reason  of 
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tlieir  Judicial  admission  to  the  contrary.  Their  petition  in  this  case, 
filed  October  16,  1884,  contains  the  following  allegation  : 

''That  abont  nine  years  ago  the  aforesaid  defendants,  well  knowing 
that  they  had  no  title  to  the  aforesaid  lands,  or  that  thsir  pretended 
title  was  in  all  respects  vicious  and  defective,  wrongfully  and  in  bad 
faith  entered  upon  and  took  possestion  of  the  above  deecribed  landSj  and 
have  ever  since  illegally  gathered  for  tlmrown  benefit,  received,  enjoyed  and 
disposed  of  the  fruits  and  revenues  of  said  lands  belonging  to  your  peti- 
tioners, and  worth  the  sum  of  four  hundred  dollars  per  annum,  making 
three  thousand  six  hundred  dollars  for  the  rents,  revenues,  use  and  oc- 
cupation of  said  lands  during  the  past  nine  years,  justly  due  and  owing 
unto  petitioners  by  defendants.*^     (Italics  are  ours). 

The  allegation  has  reference  to  both  the  tracts  of  land  now  in  suit, 
and  it  is  palpably  inconsistent  with  the  contention  that  the  tract  of 
land  now  under  discussion  was  not  in  the  possession,  illegal  or  other- 
wise, of  the  defendants  prior  to  the  year  1878. 

II. 

In  support  of  their  tax  title  to  the  second  tract  of  land  in  contro- 
versy, defendants  rely  upon  a  tax  collector's  deed,  dated  December  16, 
1871,  which  recites  in  substance  that  the  property  had  been  assessed 
in  the  name  of  H.  L.  Handley,  that  it  had  been  seized  for  taxes,  of 
which  notice  had  been  given,  that  the  seizure  had  been  duly  adver- 
tised, that  the  sale  took  place  conformably  to  the  advertisement,  on 
the  30th  of  September,  1871,  and  that  the  property  was  then  and  there 
adjudicated  to  Leonard  Edgcomb  for  the  sum  of  $12J  .90,  which  was 
duly  paid. 

The  authority  of  the  tax  collector  was  not  disputed,  but  numerous 
irregularities  in  the  assessment  of  the  property,  and  in  the  manner  of 
effecting  the  sale,  are  set  up  by  plaintiffs  as  elements  of  nullity  of  the 
tax  sale,  evidenced  by  the  deed  which  we  have  just  described. 

In  this  connection  we  must  repeat  that  we  are  not  trying  the  legality 
or  binding  validity  of  this  sale,  but  our  investigation  must  be  restricted 
to  the  question  of  the  good  faith  of  the  purchaser  at  the  sale,  and  of  the 
belief  which  he  had  that  he  was  acquiring  a  just  title. 

The  deed  speaks  for  itself,  and  amply  justifies  the  legal  conclusion 
that  it  operated  a  transferable  title  of  ownership  in  the  purchaser, 
and  hence  that  it  was  a  just  title. 

That  feature  of  the  case  is  so  absolutely  identical  with  the  questions 
involved  in  the  case  of  Giddens  vs.  Mobley  recently  decided  by  this 
Court,  and  reported  in  37  Ann.,  p.  417,  that  we  feel  justified  in  adopt- 
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ing  the  reasoning  of  that  case,  as  our  reasons  for  the  disposition  of 
that  part  of  tlie  present  'case. 

We  shall  therefore  content  oarselves  to  refer  to  oar  discussion  of  that 
case  and  to  the  authorities  which  we  quote  therein,  as  amply  sufficient 
to  fairly  and  justly  dispose  of  the  points  discussed  by  counsel  on  this 
branch  of  the  case  in  hand. 

Great  stress  is  laid  by  plaintiffs  on  alleged  illegalities  and  irregular- 
ities which  characterized  the  assessment,  tlie  seizure  and  the  sale  of 
these  lauds  at  the  tax  sale  relied  on  by  the  defendants.  Among  others 
they  contend  that  the  assessment  was  in  the  name  of  H.  L.  HandUy, 
and  not  in  the  name  of  M,  L.  Hundley,  who  was  the  true  owner  ^  that 
the  parish  tax  claimed  of  him  was  in  excess  of  the  limit  imposed  by  law 
to  the  taxing  power  of  the  parish,  and  that  the  lauds  were  not  subdi- 
vided in  lots  for  the  purpose  of  sale  as  was  required  by  the  Constitu- 
tion and  the  laws  then  in  force. 

The  legal  answer  to  these  objections  is  that  none  of  those  defects  or 
illegalities  were  stamped  on  the  face  of  the  tax  collector's  deed,  which 
is  valid  in  form  and  contains  a  detailed  recital  of  a  compliauce  with  ail 
the  forms  and  other  requirements  of  the  laws  then  governing  such 
sales. 

As  we  said  in  the  case  of  Giddens  vs.  Mobley,  we  can  but  repeat 
here:  "A  possessor  cannot  be  deprived  of  the  right  of  pleading  pre- 
scription, because  he  might  by  inquiry  and  careful  examination  dis- 
cover that  his  vendor  had  no  title,''  or  that  the  tax  sale  under  which 
he  claims  as  a  basis  of  prescription  was  defective  on  account  of  some 
latent  illegality  or  irregularity. 

We  now  reach  the  question  which  was  discussed  on  appeal  only  and 
on  which  the  record  is  not  satisfactory. 

It  involves  the  proposition  that  plaintiffs,  who  were  minors  when 
they  acquired  the  rights  of  their  mother,  had  not  been  of  age  ten  years 
previous  to  the  iustitution  of  this  suit,  and  that  as  prescription  does 
not  run  agaiust  minors,  it  had  been  suspended  a  sufficient  time  to  de- 
feat the  plea  as  a  means  of  defense. 

That  the  minority  of  plaintiffs  suspended  prescription  as  long  as  it 
lasted,  is  a  proposition  which  cannot  be  controverted.  C.  C.  arts.  3522, 
3544.  The  record  shows  that  they  were  both  minors  in  tiie  year  1869; 
and  their  counsel  contends  that  one  of  them  reached  the  age  of  miyor- 
ity  in  1875,  and  the  other  in  1879,  only. 

But  on  this  point  the  record  is  absolutely  silent.  Hence  we  have  no 
means  of  legally  ascertaining  the  precise  time  at  which  they  both 
reached  their  respective  majority.     It  stands  to  reason  that  the  point 
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is  of  vital  importance  to  the  final  and  just  determination  of  the  contro- 
versy, which  hinges  on  the  qaestion  of  prescription. 

On  the  face  of  the  record,  and  under  the  law,  as  we  have  8ho\\n.  the 
case  is  with  the  defendants  on  their  plea  of  prescription,  bat  the  ends 
of  justice  compel  us  to  remand  the  case  in  ord^r  to  solve  the  question 
of  the  alleged  suspension  of  prescription  through  and  by.  means  of  the 
alleged  minority  of  plaintiffs  daring  a  portion  of  the  ten  years  neces- 
sary to  sustain  the  plea;  and  for  that  reason  only  we  must  reopen  the 
case  and  reverse  the  judgment  appealed  from. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  herein 
be  reversed ;  and  that  the  case  be  remanded  to  the  lower  court  for  trial 
exclusively  on  the  question  of  the  alleged  prescription  of  ten  years  by 
reason  of  the  minority  of  plaintiffs  extending  to  a  time  less  than  ten 
years  before  the  J6th  of  October,  1884;  the  tra*>  intent  of  the  trial  thus 
ordered  being  to  legally  nscertain  the  precise  time  at  which  the  two 
plaintiffs  herein  reached  their  respective  age  of  majority,  either  by  the 
lapse  of  time  or  by  legal  emancipation.  Costs  in  both  courts  to  abide 
the  final  determination  of  the  cause.  * 


On  Application  for  Rehearing. 

Manning,  J.  Among  the  reasons  urged  by  the  defendants^  counsel 
why  a  reliearing  should  be  granted,  is  that  the  opinion  does  not  pass 
upon  his  plea  of  prescription  of  two,  three  and  five  years,  and  if  the 
plea  of  ten  years'  prescription  should  not  be  borne  out  by  the  evidence 
we  liave  ordered  to  be  taken,  that  he  desires  to  avail  himself  of  these 
'shorter  terms.  Those  pleas  were  not  passed  on  because  the  case  was 
rested  on  the  ten  years'  plea,  but  the  defendants  are  not  and  will  not 
be  precluded  from  urging  those  pleas,  if  the  longer  term  shall  be  found 
not  to  be  sustained. 

Rehearing  refused. 


No.  9636.  l8~^7 

Scannell  &  Lapate  vs.  R.  Beauvais.— John   Hennessey  &  Bro.     ■— -^ 

«>0      Alt 

Third  Opponents.  joe    87 

If  a  vendor  of  parts  and  pieces  of  machinery  of  a  sngar  mill,  which  are  detachable,  permit    i  ^88^  217| 
them  to  be  sold  confosedly  with  the  mass  of  machinery  and  the  saKar  hoase,  withoat 
proToklng  a  separate  appraisement  of  them,  he  loses  his  privilege  upon  them. 

A  vendor  ot  such  pieces  of  machinery  has  no  privilege  npon  the  sagar-honse  and  the  acre  of 
ground  on  which  it  stands  and  the  other  machinery  in  it,  and  if  he  ignores  the  priv- 
ilege be  has  and  sets  ap  and  attempts  to  enforce  the  privilege  he  has  not,  he  will  lose 
that  which  he  has  and  will  be  remediless. 


;illO  239| 
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A 


PPEAL  from  the  Twenty-second   District  Conrt,  Parish   of  St. 
James.     Duffel,  J. 


Sims  &  PoclU  for  Plaintiffs  and  Appellants. 

A.  J,  Murphy  for  Third  Opponents  and  Appellees. 

The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  plaintiffs  provoked  the  sale  of  the  defendant's 
sugar  plantation  by  executory  process  and  boaght  it.  On  the  day  of 
sale,  John  Hennessey  &  Bro.  filed  a  third  opposition,  claiming  $2,- 
694  61,  of  which  $2,400  was  for  machinery  sold  by  them  and  alleged 
to  be  then  in  the  sugar-house,  and  the  residue  was  for  repairs  to  ma- 
chinery. They  asserted  a  privilege  superior  in  rank  to  the  plaintiffs' 
mortgage  upon  the  sugar-house  and  the  acre  of  ground  upon  whi«h  it 
stands. 

The  machinery  sold  by  the  third  opponents  is  described  by  them  as 
"Two  clarifiers  and  fittings;  one  copper  evaporator  and  fittings;  ont 
skimming  tank,  in  three  compartments;  two  boilers;  one  steam  and 
mud  drum,  with  fittings;  one  No.  3  Knowles  plunger  pump  and  steam 
pipe  for  same.''  They  prayed  for  and  obtained  an  order  for  a  separate 
appraisement  of  the  sugar-house,  acre  of  ground,  and  all  the  machinery 
therein  contained,  which  was  made,  the  separate  appraisement  amount- 
ing to  two  thousand  five  hundred  dollars.  The  opponents  did  not  pray 
for  or  obtain  a  separate  appraisement  of  the  machinery  sold  by  them, 
and  the  same  was  sold  by  the  sheriff  with  the  plantation  and  all  of  its 
appurtenances,  which  were  adjudicated  to  the  purchasers,  in  gloho. 

The  plaintiffs  answered  the  opposition  by  denying  the  existence  of 
the  privilege  as  claimed,  but  the  opponents  had  judgment  according  to 
their  prayer  and  the  plaintiffs  appealed.  They  have  sold  the  planta- 
tion to  other  parties,  and  these  join  in  the  appeal. 

The  sugar-house  was  built  in  J87U,  and  has  been  operated  ever  since. 
The  machinery  of  the  opponents  was  sold  by  them  to  the  defendant  in 
1883.  The  testimony  is  that  the  several  pieces  detailed  above  were 
movable  by  their  nature  and  could  have  been  removed  without  injur- 
ing the  house  or  other  machinery  therein. 

The  vendor  of  a  movable  has  a  privilege  on  it  for  the  price  : 

"  But  if  he  allows  the  things  to  be  sold  confusedly  with  a  mass  of 
otker  things  belonging  to  the  purchaser,  without  making  his  claim,  he 
shall  lose  the  privilege,  because  it  will  not  be  possible  in  such  a  case 
to  ascertain  what  price  they  brought."    Rev.  Civ.  Code,  Art.  3228. 

The  opponents  allowed  the  parts  or  pieces  of  the  machinery  upon 
which  they  had  a  privilege  to  be  sold  confusedly  with  the  other  ma- 
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chioery  and  the  sugar-house,  and  did  not  cause  them  to  be  appraised 
separately,  nor  did  they  claim  or  attempt  to  enforce  a  privilege  upon 
them,  but  instead  claimed  the  privilege  upon  the  sugar-house  and  nil 
the  machinery  and  an  acre  of  ground,  and  had  these  appraised  sepa- 
rately. 

Had  they  claimed  the  privilege  they  really  had  upon  the  machinery 
they  had  sold,  And  caused  it  to  be  appraised  separately,  they  could 
have  enforced  their  claim.  Caslin  vs.  Gordy,  32  Ann.  1285;  Mcllv:vine 
vs.  Legare,  36  Ann.  359.  But  they  had  no  privilege  upon  the  sugar- 
house  and  the  machinery  in  bulk  and  ground.  They  ignored  and 
abandoned  the  privilege  they  had,  and  set  up  and  attempted  to  enforce 
a  privilege  they  had  not,  and  the  penalty  they  suffer  is  the  loss  of  what 
they  naight  have  secured,  for  they  are  now  remediless. 

It  is  tlierefore  ordered  and  decreed  that  the  judgment  of  the  lower 
couTt  is  avoided  and  reversed,  and  that  the  plaintiffs  have  and  recover 
of  John  Hennessey  &  Bro.,  and  of  James  M.  Hennessey,  liquidator  of 
that  firm,  their  coHt«  on  the  third  opposition  in  the  lower  court  and  the 
costs  of  appeal. 

PocHfi,  J.,  takes  no  part  herein. 


No.  9676. 


In  the  Matter  of  the  Estate   of  Jacob  E.  Moseman — On  Oppo- 
sition to  Final  Account  of  Administrator. 

A  policy  of  insnntnoe  on  the  life  of  a  man  vests  the  rights  to  the  policy  and  to  the  fand 
arising  on  the  happening  of  the  loss,  at  the  date  of  the  execution  of  the  contract.  This 
has  been  frequently  held  in  cases  where  third  persons  are  the  beneficiaries,  and  the 
same  i-nle  most  apply  when  the  beneficiary  is  the  insured  himself  or  "his  administra- 
tors,  executors  or  assigns."  Hence  when  sach  a  policy  is  taken  out  by  an  unmarried 
man,  the  rights  and  intereats  thereunder  belong  to  his  separate  estate,  and  do  not  fall 
into  a  community  aiising  under  a  subsequent  marriage.  If  in  such  case,  premiums 
haye  been  paid  by  the  community,  it  is  entitled  to  have  such  payments  reimbursed  to  it 
as  expenditures  made  by  it  for  the  benefit  of  the  separate  estate  of  the  insured  spouse. 
4    PPEALfrom  the  Twenty -third  District  Court,  Parish  of  Iberville. 

I\,    Talbot,  J. 


Pugh  and  Fol$e  for  Opponents  and  Appellants. 

David  K,  BafTow,  Contra. 

Alex,  HebertfoT  the  Administrator,  Appellee. 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Jacob  E.  Moseniau  died  intestate,  having  been  twice 
married,  leaving  six  children,  offspring  of  the  first  nuptials,  and  a 
widow  and  one  child  of  the  second. 
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The  active  niafts  of  his  successiou  is  composed  of  two  items,  viz : 
First.  The  sum  of  $^3,012  91,  amount  collected  on  two  insurance  poli- 
cies on  the  life  of  deceased.  Second.  The  sum  of  $396  45,  an  amount 
collected  for  salary  due  the  deceased. 

The  {mssive  mass  (as  slightly  amended  in  the  decree  of  the  court) 
consisted  of  $436  70,  privileged  debts,  and  $103  28,  ordinary  claims, 
besides  $1,100  due  to  the  children  of  the  first  marriage  on  account  of 
paraphernal  funds  of  their  mother  received  and  converted  by  de- 
ceased. 

The  administrator,  in  his  account,  assigned  the  entire  active  mass  to 
the  community,  deducted  the  entire  passive  mass  (including  the  $1,100 
due  the  above  children)  therefrom,  gave  one-half  the  residue  to  the 
wife,  and  divided  the  other  half  equally  between  all  the  children.  To 
this  account  the  widow  filed  an  opposition  denying  the  existence  of  the 
debt  of  $1,100  allowed  in  favor  of  the  children,  and  claiming  that,  if 
allowed,  it  should  be  paid  as  a  debt  of  the  separate  estate  of  the  hus- 
band out  of  his  share  of  the  community,  and  also  claiming  that  she 
was  entitled  to  the  usufruct  of  the  share  of  the  community  assigned  to 
the  children. 

The  children  of  the  first  man-iage  also  opposed  the  account  on  the 
ground  that  the  sUms  received  from  the  insurance  policies  belonged 
exclusively  to  them,  or,  if  not,  to  the  separate  estate  of  deceased  and 
not  to  the  community  of  the  second  marriage. 

Thereupon  the  widow  filed  a  supplemental  opposition,  claiming 
that,  in  case  the  pretensions  of  the  children  of  the  first  marriage  should 
be  sustained,  she  and  her  minor  child  would  be  entitled  to  the  home- 
stead right  of  $1,0B0  on  the  ground  of  their  necessitous  circumstances. 
There  were  other  grounds  in  the  widow's  oppositions  not  necessary  to 
mention. 

The  judge,  in  his  final  decree,  amended  and  restated  the  account,  as 
follows: 

Ist.  He  approved  the  administrator's  assignment  of  the  entire 
active  mass  to  the  community. 

2d.  He  held  the  debt  due  the  children  of  the  first  marriage  to  be  a 
separate,  and  not  a  community,  debt. 

3d.  After  deducting  the  remaining  passive  mass  from  the  entire 
active,  he  divided  the  residue  between  the  widow  and  the  husband's 
succession.  « 

4th.  From  the  latter's  half,  he  paid  the  debt  due  the  children  of 
the  first  marriage,  and  divided  the  residue  equally  between  all  the 
children,  but  decreeing  the  widow  entitled  to  the  legal  usufruct  of  said 
residue. 
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From  this  jadgmeDt,  the  children  of  the  first  tuarringe  have  alone 
appealed.  The  widow  obtained  an  order  of  appeal  but  failed  to  perfect 
the  same  by  giving  bond.  Neithei  she,  nor  any  appellee  has  filed  any 
answer  in  this  court  praying  for  any  amendment  of  the  judgment  in 
their  favor. 

The  only  error  in  judgment  appealed  from  urged  in  this  court  by  the 
only  appellants  before  us,  is  as  to  the  disposition  of  the  sums  collected 
on  the  insurance  policies. 

The  admitted  facto  are  that,  at  the  time  when  the  pfHicies  were 
taken  out,  Moseman  was  a  widower;  that  the  policies  were  taken  out 
for  his  own  benefit  and  payable  to  *' Jacob  E.  Moseman,  his  executors, 
administrators  or  assigns;^'  that  he  paid  several  premiums  on  them 
before  his  second  marriage,  and  several  after  that  event,  the  latter 
undoubtedly,  out  of  community  funds. 

The  legal  question  is  whether,  under  such  circumstances,  the  money 
collected  ou  the  policies  after  his  death,  belong  to  the  community  or 
to  his  separate  estate. 

Mr.  Bliss,  in  his  work  on  Life  Insurance,  after  quoting  several  other 
definitions,  stiys:  "The  best  one  is  that  given  by  Bunyon,  who  says: 
*  The  contract  of  life  insurance  is  tliat  in  which  one  party  agrees  to 
pay  a  given  sum,  upon  the  happening  of  a  particular  event,  contingent 
upon  the  duration  of  human  life,  in  condderation  of  the  immediate 
payment  of  a  smaller  sum,  or  certain  equivalent  periodical  payments, 
by  another.'"    Bliss  on  L.  I.,  ^.3. 

Every  man  possesses  an  insurable  interest  in  his  own  life,  and  he 
may  insure  it  in  his  own. favor,  or  in  favor  of  any  third  person  having 
the  requisite  interest  therein. 

The  contract  creates  certain  rights  and  obligations  which  spring 
into  existence  the  moment  it  is  f<;rmed.  Thus,  at  the  date  of  the 
policies,  Moseman  acquired  for  hjmself  t)»e  right  to  receive,  at  his 
death,  through  his  executors,  administrators  or  assigns,  the  sums  stip- 
ulated to  be  paid,  subject  to  the  condition  of  compliance  with  hts  own 
engagement's  to  pay  the  premiums  as  they  fell  due. 

Tins  condition  having  been  complied  with,  "  has  a  retrospective  eflfect 
to  the  day  that  the  engagement  was  contracted."  C.  C.  2041.  The 
character  of  the  interest  and  of  the  ownership  thereof  takes  its  impress 
from  the  date  of  the  contract. 

This  is  the  logical  result  and  inevitable  corrollary  of  the  principle 
settled  in  our  jurisprudence  that  the  title  and  interest  of  the  benefi- 
ciary, when  a  third  person,  vest  at  the  date  of  the  contract,  and  are 
indefeasible  thereafter  without  his  consent.     Succession  of  Kergler,  23 
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Ano.  455^  SdCceseioD  of  Hearing,  26  Ann.  326;  Succession  of  Clark, 
27  Ann.  270;  Succession  of  Bofenschen,  29  Ann.  714;  Pilcher  vs.  N.  Y. 
L.  I.  Co.,  83  Ann.  324. 

It  Is  impossible  to  apply  a  different  rule  to  the  case  where  the  bene- 
ficiary is  the  insured  liimself  and  his  legal  representatives  after  bis 
death,  and  we  are  bound  to  hold  that  the  interest  of  Moseman  under 
these  policies,  having  vested  before  his  second  marriage  and  at  a  time 
when  he  was  a  single  man,  belonged  to  his  separate  estate,  and  did 
not  enter  io^  the  subsequent  community. 

We  are  of  opinion,  however,  that  the  community  is  entitled  to  reim- 
bursement of  the  amount  of  the  several  premiums  which  were  paid, 
after  the  marriage,  out  of  its.  funds. 

We  are  aware  that,  in  the  case  of  insurance  by  the  husband  for  the 
benefit  of  the  wife,  it  has  been  lield  that  the  latter  takes  the  fund 
without  liability  to  reimburse  the  community  the  premiums  paid  by  it. 
Succession  of  Bofenschen,  29  Ann.  714. 

Without  now  affirming  this  decision  on  this  point,  it  is  sufficient  to 
say  that  it  rests  on  the  principle  that  the  wife  receives  directly  from 
the  insurance  company  and  that  the  fund  does  not  enter  at  all  as  an 
asset  of  the  succession. 

This  principle  can  have  no  application  here,  because  the  insurance 
is  for  the  benefit  of  the  succession  and  necessarily  forms  a  part  of  its 
assets  to  be  distributed  according  to  law.  Hence  the  premiums  paid 
by  the  community  fall  under  the  common  rule  entitling  it  to  reim- 
bursement out  of  the  separate  estate  of  all  expenditures  made  by  it  for 
the  separate  benefit  of  the  latter. 

These  viftws  obviously  require  a  restatement  of  the  entire  account ; 
for  while,  in  the  condition  in  which  this  appeal  is  presented,  we  can 
make  no  amendment  of  the  decree  below  except  in  favor  of  the  appel- 
lants, and  while  the  allowances  made  in  favor  of  all  the  creditors  must 
stand  as  to  their  amounts,  yet  as  the  provision  made  for  their  payment 
was  so  made  upon  the  assumption  that  the  whole  estate  was  commu- 
nity, and  as  we  uow  transfer  the  major  part  thereof  to  the  separate 
estate  of  the  husband,  it  is  essential  that  the  creditors  should  be  reftT- 
red  for  payment  to  the  respective  estates  to  which  the  law  entitles 
them  to  look. 

As  these  questions  have  not  yet  been  passed  on  by  the  lower  court, 
we  deem  it  best  to  remand  the  case  for  restatement  of  the  account 
according  to  instructions. 

The  same  views  apply  to  the  claim  of  the  widow  and  minor  for  the 
homestead  allowance  of  $1,000.     We  cannot  pass  upon  it  now.     But, 
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as  it  was  only  conditionally  presented  to  the  lower  court  to  be  consid- 
ered only  in  case  the  insurance  funds  should  be  assigned  to  the  sepa- 
rate estate,  and  as,  that  condition  not  happening,  it  was  rever 
considered  at  all,  we  do  not  think  she  was  bound  to  appeal  from  a 
judgment  with  which  she  was  satisfied,  or  that  she  should  be  debarred 
from  urging  her  claim,  when,  by  the  effect  of  our  decree,  the  condition 
upon  which  her  claim  may  arise  has,  for  the  first  time,  happened. 

It  is,  therefore,  onlered,  acjjudged  and  decreed  that  the  judgment 
appealed  from,  in  so  far  as  it  fixes  the  amounts  due  the  several  credit- 
ors, be  affirmed,  and  that,  in  other  respects,  it  be  and  is  annulled, 
avoided  and  reversed  j  and  it  is  now  ordered,  adjudged  and  decreed 
that  the  case  be  remanded  to  the  lower  court  for  a  restatement  of  tiie 
account  and  for  further  proceedings  according  to  law,  with  instructions 
to  assign  to  the  separate  estate  of  the  deceased  the  funds  arising  from 
the  policies  of  insurance  and  to  refund  therefrom  to  the  community 
the  amount  of  premiums  paid  during  the  existence  of  the  latter,  and 
to  distribute  the  separate  and  community  estates  according  to  law 
among  the  creditors  heretofore  recognized  and  the  widow  and  heirs, 
without  prejudice  to  the  right  of  the  widow  and  her  minor  child  to 
assert  her  claim  to  the  homestead  allowance  of  $1,000,  and  to  have 
the  same  passed  on  by  the  court  according  to  the  law  and  the  evidence. 
Costs  of  this  appeal  to  be  paid  out  of  the  succession. 


No.  9497.  ,^g^j 

John  McDougall  vs.  Pascal  Monlezun  et  als.  Uw  ^ 

The  last  article  of  the  Code  defining  Utifj^ous  riKlitn  to  be  those  vrhich  oanoot  be  exercised 
without  andergoing  a  lawsait,  does  not  apply  to  those  litigious  lighls  from  which  odo 
can  be  released  by  paying  the  real  price  of  the  transfer  under  Art  2652,  because  the 
next  article  particularly  defines  this  latter  right  to  be  litigious  whenever  there  exists  a 
suit  and  contestation  on  it.  These  two  articles  regulat«  a  particular  kind  of  litigious 
right,  and  there  muHt  be  an  existing  suit  for  the  enforcement  of  it,  or  release  cannot  be 
had  by  paying  the  price  of  its  transfer. 

The  fact  that  a  suit  may  be  necessary  to  enforce  a  claim  does  not  raalce  the  claim  a  litigious 
right. 

Where  a  peremptory  exception,  sastained  below,  has  been  reversed  on  appeal,  and  the 
record  leaves  in  doubt  whether  a  trial  on  the  irei  its  was)  had,  the  cause  will  be  remanded 
for  a  tria>  thereof. 

4    PPEAL  from  tlie  Twenty-fifth  District  Court,  Parish  of  Lafayette. 

^'A     BeBaillon,  J. 


Breaux  i&  Benoudet  for  Plaintiff  and  Appellant. 
M.  E.  Oirard,  C,  O,  Mouton  and  C,  D.  Gaffery  for  Defendants  and 
Appellees. 

The  opinion  of  the  Court  was  delivered  by 

Manning,  J.     The  plaintiff  sues  to  recover  a  tract  oi'  laud  of  seven 
handred  and  twenty  arpents,  in  Lafayette  parish.    He  acquired  title 
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from  Otto  Meioe,  in  April,  1883,  and  Meine  acquired  from  T.  0.  Storke, 
and  Starke  bought  at  a  sheriff s  sale  in  1866. 

In  1873  and  1874  (Meine  being  then  the  owner)  the  land  was  forfeited 
for  non-payment  of  taxes  and  was  returned  as  forfeited  to  the  Auditor's 
office,  in  Dece.nber  of  1874  and  1875,  respectively.  On  the  6th  of  the 
following  May  (1876),  the  tax  collector  of  Lafayette  sold  the  land  by 
public  auction,  and  William  Brandt  bought  it  for  $65  64,  and  received 
from  the  collector  a  deed  which  contained  tlie  usual  stipulation  that 
the  pwner  might  redeem  the  property  within  six  months.  On  the  31s(; 
of  the  same  month,  Meine  redeemed  the  laud  and  obtained  from  the 
Auditor  his  certificate  of  redemption,  and  this  certificate  was  recorded 
in  Lafayette  the  following  month,  June  15, 1876. 

It  must  be  noted  that  Brandt  was  then  the  recorder,  and  himself 
recorded  this  certificate  of  redemption. 

Notwithstanding  this  certificate  of  redemption,  obtained  the  same 
month  that  Brandt  had  bought  at  the  tax  sale,  obtained  too  through 
the  instrumentality  of  Brandt  who  was  Meine's  agent,  and  notwith- 
standing this  certificate  had  been  recorded  by  Brandt  himself  officially 
ill  the  next  month  after  his  purcliase,  he  sold  the  land  to  one  Salles  in 
the  following  January  (1877),  and  this  Salles  was  the  deputy  of  the  tax 
collector  and  had  himself  signed  the  certificate  of  redemption  before 
its  transmission  to  the  Auditor,  wherein  he  certified  that  Otto  Meine 
had  redeemed  the  land  and  paid  the  forfeiture. 

Monzelun  acquired  from  Salles  four  months  after  Salles  took  his  deed 
from  Brandt,  viz:  in  May,  1877.     These  three  are  the  defendant«. 

During  the  progress  of  the  trial  the  defendants  peremptorily  excepted 
that  the  plaintiff  had  bought  a  litigious  right,  the  reprobation  of  which 
bv  law  prevented  his  recovery.  The  court  did  not  act  on  the  excep- 
tion tlien  and  the  parties  proceeded,  but  the  trial  being  concluded, 
judgment  rested  upon  that  exception  alone.  It  was  sustained,  and  the 
plaintiff  had  judgment  for  one  hundred  dollars,  the  price  paid  by  him 
for  the  land,  with  interest  from  the  date  of  his  deed  to  the  filing  of  the 
exception. 

Litigious  rights  are  defined  in  the  last  article  of  the  Code  to  be  those 
which  cannot  be  exercised  without  undergoing  a  lawsuit.  This  article 
is  exclusively  occupied  with  definitions,  and  begins  with  the  declara- 
tion that  whenever  the  terms  of  law  employed  in  the  Code  have  not 
been  particularly  defined  therein,  they  shall  be  understood  as  defined 
in  that  article. 

A  litigious  right  had  been  particularly  defined  in  the  body  of  the 
Code  in  these  words:  Aright  is  said  to  be  litigious  whenever  there 
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exists  a  salt  and  contestation  on  the  same.  Art.  ^53.  We  do  not 
conceive  that  this  anterior  and  particular  definition  overrides  and  super- 
sedes tliat  subsequently  and  generally  given.  On  the  contrary  the  two 
articles  are  not  inconsistent,  as  was  pointed  out  in  Peaison  vs.  Grice, 
6  Ann.  238,  where  the  Court  said:  "It  is  only  when  forced  to  commence 
a  lawsuit  that  it  is  ascertained  that  the  claim  cannot  be  exercised  with- 
out undergoing  a  lawsuit,  and  it  becomes  a  litigious  right  by  the  com- 
mencement and  existence  of  tlie  lawsuit." 

The  definition  in  Art.  2653  applies  to  that  kind  of  litigious  right 
which  in  the  article  next  before  is  said  one  can  be  released  from  by, 
paying  the  price  at  which  it  was. bought.  There  are  diflferent  kinds  of 
litigious  rights.  Article  2652  permits  him  against  whom  a  litigious 
right  has  been  transferred  to  get  released  by  paying  the  real  price  of 
the  transfer,  and  the  next  article  declares  when  a  rifeht  is  said  to  be 
litigious.  The  collocation  of  the  two  articles  forces  the  conclusion  that 
the  kind  of  litigious  right  that  one  can  be  released  from  by  paying  the 
real  price  of  it  is  that  one,  the  enforcement  of  which  is  resisted  by  an 
existing  suit.  Else  why  the  definition  immediately  following.  These 
two  articles  are  necessarily  construed  together.  They  form  parts  of 
the  same  subject-matter,  and  manifestly  relate  to  and  regulate  the  par- 
ticular kind  of  litigious  right  that  is  there  under  consideration,  enact- 
ing first  how  one  may  be  released  from  the  attempted  enforcement  of 
a  litigious  right,  and  then  defining  what  is  the  litigious  right  from  the 
enforcement  of  which  this  means  of  escape  is  provided. 

The  decisions  of  this  Couit  have  uniformly  restricted  the  meaning  of 
this  kind  of  litigious  right  to  the  terms  employed  in  Art.  2653.  In 
Denton  vs.  Willcox,  2  Ann.  62,  the  Court  dismissed  the  objection  curtly, 
although  from  the  note  of  the  Reporter  it  appears  to  have  been  argued 
with  citations  of  numerous  authors.  It  was  a  purchase  of  a  judgment 
which  was  final  in  that  case.  This  was  followed  by  Marshall  vs.  Mc- 
Crea,  2  Ann.  79,  where  the  demand  was  unquestionably  litigious  at  the 
date  of  the  transfer,  as  it  was  the  subject  of  a  suit  then  pending,  but 
that  litigation  had  ceased  and  the  Court  said  the  demand  had  lost  its 
litigious  character  by  a  judgment  which  had  finally  detei  mined  the 
rights  of  the  parties.  See  also  Consol.  Assoc,  vs.  Comeau,  3  Ann.  553. 
In  Pearson  vs.  Grice.  6  Ann.  ut  8iipra,  it  was  emphatically  said  this 
Court  has  uniformly  refused  to  avoid  the  sale  of  a  thing  on  the  giound 
that  it  was  a  litigious  right  unless  suit  had  been  brought  to  enforce  the 
right  at  the  time  of  sale,  and  this  was  cited  and  applied  in  Grayson  vs. 
Sanford,  12  Ann.  646.    This  was  succeeded  by  Billiot  vs.  Robinson,  13 
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Ann.  529,  where  the  Court  went  further  tliau  it  had  yet  done  nud  held, 
although  there  was  not  a  foTmn.\contestaiio  litis  at  tiie  time  of  sale,  it 
appeared  from  tlie  particular  facts  of  that  case  that  the  right  purchased 
was  litigious.  There  was,  however,  no  abrasion  of  the  general  rule 
established  by  the  antecedent  decisions,  the  Court  resting  its  judgment 
on  the  special  facts  of  that  case. 

There  was  no  suit  pending  at  the  time  of  the  purchase  by  the  plain- 
tiff of  this  land,  and  the  fact  that  a  suit  might  possibly  be  necessary  to 
enforce  his  claim  to  it  does  not  constitute  it  a  litigious  right,  and  tliere- 
fore  the  exception  of  the  defendants  was  improperly  sustained. 

The  affairs  of  modern  commerce  would  be  seriously  hampered  by  a 
narrower  construction  of  our  codal  provisions  touching  litigious  rightis. 
No  one  could  safely  purchase  a  mortgage-note  lest  ])erchMnce  the  maker 
of  it  should  resist  its  payment  by  flimsy  pretexts  of  the  invalidity  ot 
the  mortgage,  albeit  his  resistance  might  be  merely  for  delay. 

Recurrence  to  the  French  authorities  in  the  explication  of  the  provi- 
sions of  our  Code  corresponding  to  those  of  the  Napoleon  Code  are 
rendered  unnecessary  when  a  series  of  our  own  decisions  have  settled 
the  meaning  of  our  own  text,  but  as  the  lower  judge  quoted  Pothier  to 
sustain  his  ruling,  it  is  pertinent  to  remark  the  fact  that  his  teaching 
on  this  subject  did  not  prevail  in  redcicting  the  Napoleon  Code: 

"Pothier  enseignait  que  ces  expressions  comprenaient  toutes  les  cre- 
ances  qui  sont  contest^es  ou  peuvent  I'^tre,  en  total  ou  en  partie,  par 
celui  (lu^on  pretend  d^biteur,  soit  que  le  proems  soit  deja  commence, 
soit  qu'il  ne  le  soit  pas  encore,  mais  qu'il  y  ait  lieu  de  I'apprehender. 
Au  contraire,  le  President  de  Lamoignon  n^a^lmettait  le  retrait  que 
lorsqu'il  y  aurait  litige  engage,  ce  qui  etait  ^galemeiit  professe  par 
Rousseaud  de  la  Combe  et  par  Mornac.  Les  redacteurs  du  Code  ont 
adopts  cette  derni^re  opinion  et  ils  ont  d^clai^  dans  Part.  1700,  que  la 
chose  est  cens^e  litigieuse  des  qu'il  y  a  proems  et  contestation  sur  le 
fond  du  droit."  Repertoire  General,  5  tome,  910,  sees.  70-2.  See  the 
full  discussion  of  the  French  commentators  in  13  Ann.  529-535. 

From  the  statement  of  the  chain  of  title  hereinbefore  given,  it  is  man- 
ifest that  the  plaintiff  is  entitled  to  recover.  He  derives  from  Otto 
Meine,  who  had  redeemed  the  land  from  the  tax  sale  within  the  time 
permitted  by  the  statute  under  which  it  was  sold.  The  defendant, 
Monlezun,  derives  his  title  from  that  tax  sale,  the  effects  of  which  had 
been  nullified  by  the  redemption.  His  immediate  vendor  is  the  dep- 
uty of  the  tax  collector  who  had  himself  signed  the  certificate  of  re* 
demption,  and  his  vendor  in  turn  is  the  recorder  who  had  recorded 
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that  certificate.  Aud  all  these  acts  had  been  done  several  mouths  be- 
fore either  of  these  defendants  began  to  create  that  simulacrum  of  title 
which  they  urge  now  to  defeat  the  plaintiff's  claim.  Brandt  and  Salles 
were  unquesti(»nab1y  in  bad  faith,  and  there  is  nothing  in  this  record 
to  shew  that  Monlezun  was  not  in  like  condition. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  is  reversed,  and  it  is  further  decreed  that  the  plaintiff  have  and 
recover  of  the  defendants  tlie  tract  of  land  described  in  his  petition, 
with  costs  of  bodi  courts. 


Dissenting  Opinion. 

Bermudez,  C.  J.  The  right  of  the  defendants  to  be  relieved,  de- 
pends upon  whether  or  not  the  right  acquired  and  sought  to  be  enforced 
is  a  litigious  right 

The  proof  in  the  record  leaves  no  doubt  that  when  McDougall  pur- 
chased from  Meine  he  wha  fully  aware  that  the  pretensions  of  the  latter 
to  tlie  land  in  question  could  not  be  enforced  before  the  sale,  without 
undergoing  alawsuit 

He  had  been  informed,  in  answer  to  overtures  which  he  had  caused 
to  be  made  to  defendants,  that  they  would  not  yield,  unless  to  the  su- 
perior power  of  law.  So  that  he  was  aware,  not  only  that  a  suit  was 
possible,  but  that  it  was  certain. 

It  is  worthy  of  note  that  tlie  purchase  price  was  $100,  for  property 
actually  worth  several  thousand  dollars. 

The  Code  contains  in  its  body  two  articles  on  the  subject  of  litigious 
rights,  viz:  Art.  2447,  which  forbids  the  purchase  of  such  rights  by  cer- 
tain officers  of  the  law;  and  Art.  2652,  which  refers  to  all  other  persons 
whomsoever,  against  whom  litigious  rights  may  have  been  validly 
transferred. 

The  former  does  not  define  litigious  rights.  The  latter  declares  a 
right  to  be  litigious  whenever  there  exists  a  suit  and  contestation  on 
the  same. 

This  declaration  is  undoubtedly  correct,  as  far  as  it  goes;  but  it  is 
incomplete,  for  Art.  3556  (18)  R.  C.  C,  with  which  the  Code  closes,  fur- 
ther defines  litigious  rights  to  be  those  which  cannot  be  exercised  with- 
out undergoing  a  lawsuit, 

Pothier,  who  wrote  before  the  Napoleon  Code  was  framed,  and  from 
whose  commentaries  copious  extracts  were  made  and  incorporated  in 
that  remarkable  body  of  legislation,  says: 

"  On  appelle  CrSances  litigieuses  celles  qui  sont  contest^es,  ou  peu- 
vent  l'6tre,  en  total,  on  en  partie,  par  celui  qu^on  en  pretend  le  d^biteur, 
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soit  que  le  procd.8  soit  dej4  commence,  soit  qu'il  ne  le  soit  pas;  mais  il 
faut  qu'il  y  ait  lieu  de  I'appr^hender."    Vente  No.  584. 

After  giving  this  definition,  which  sets  forth  with  precision  and  par- 
ticularly what  constitutes  a  litigious  right,  the  author  proceeds  to  illus- 
trate. 

His  definition,  though  qualified  by  Merlin,  is  kindred  to  that  which 
the  latter  himself  gives  while  dealing  with  this  subject.  Vo.  Droits 
litigieux  No.  1. 

Pothier's  definition  was  not  however  embodied  in  the  Napoleon  Code, 
which  simply  relates  to  such  rights  when  actually  in  UHgatwn, 

That  definition  was  not  adopted  in  tlie  Code  of  1808,  wliich  followed 
in  the  main  the  Napoleon  Code;  but  the  jurists  who  revised  that  body 
of  laws  thought  diff'erently  from  the  ^'Gonseil  (fEtuV^  They  amplified 
the  existing  legislation  and  perfected  it  by  incorporating  Pothier's  defi- 
nition substantially  in  the  Code  of  1825,  which  still  rules  under  the 
name  of  the  Revised  Code  of  1870. 

Hence  it  is,  that  although  Articles  2652,  2653  and  2447  of  our  Code 
substantially  con'espond  with  Articles  1699, 1700  and  1597  of  the  French 
Code,  no  vestige  of  Article  3556  (18)  is  to  be  found  in  it. 

Article  1699,  C.  N.,  with  which  Article  2652  (2622)  of  the  L.  C.  cor- 
responds, derives  from  two  Roman  laws  (per  diversa^  et  ah  Anasta^io), 
made  in  dislike  of  buyers  of  suits. 

Pothier  says  that  the  legislation  had  for  its  purpose  to  put  a  stop  to 
the  cupidity  of  purchasers  of  litigious  rights  and  to  judicial  contiover- 
sies.     Pothier  Vte.  591,  Maleville,  Conseil  d'Etat,  Dec.  81,  1803. 

In  the  case  of  Billiott  vs.  Robinson,  13  Ann.  535,  in  which  the  que  s- 
tion  of  the  construction  of  those  various  provisions  of  the  Code  of  1825 
(retained  in  that  of  1870,  R.  C.  C.)  was  presented,  the  Court,  while  pre- 
termitting any  formal  or  decisive  opinion,  actually  said: 

'*If  a  technical  contestatio  litis  had  not  been  formed,  the  parties  have 
admitted  in  their  solemn  acts  that  a  real  one  was  before  them." 

In  Spears  vs.  Jackson,  30  Ann.  525,  the  Court  did  not  undeit4ike  to 
solve  the  question. 

In  Duson  vs.  Dupre,  33  Ann.  1132,  the  present  Court  announced,  after 
quoting  Pothier  and  comparing  the  various  articles,  that'.'a]^ litigious 
right  is  that  which  cannot  be  realized  without  undergoing  a  lawsuit,  or 
a  right  touching  which  there  exists  a  suit  or  a  contestation. 

This  conclusion  is  undoubtedly  correct. 

The  language  found  in  Article  2652,'that  "a  right  is 'said  to  be  liti- 
gious whenever  there  exists  a  suit  and  ^contestation  over  the  same,  is 
not  a  definition. 
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It  is  an  illustration  of  what  may  be  a  litigious  right.  It  is  nothing 
after  all,  but  this :  that  whenever  there  exists  a  suit  and  contestation 
touching  a  right,  that  right  is  said  to  be  litigious. 

To  define  is  to  express  with  precision  the  constituent  ingredients  of 
the  essence  of  that  which  is  to  be  defined — incongruous,  accidental  and 
extraneous  features  being  left  out — in  such  manner  that  the  definition 
will  not  apply  to  any  other  object  than  that  defined. 

The  article  does  not  assume  to  define  with  any  particularity  what  a 
litigious  right  is  in  general.  It  merely  declares  that  a  disputed  right 
in  suit  is  a  litigious  right,  and  does  not  assume  to  propound  that  none 
but  sUch  litigated  rights  are  litigious  rights. 

There  exists  a  material  and  glaring  dissimilitude  between  litigatecl 
and  litigious  rights. 

The  former  are  such  as  are  actually  contested  in  court;  the  latter 
such  as  maybe  disputed  there,  or  are  open  to  contestation. 

So  that  tlie  words  ^Hitigious  righW''  would  rather  apply,  in  their  gen- 
eral sense,  to'rights  not  in  actual  suit. 

Owing  to  the  circumstances  then,  that  the  exact  and  full  meaning  of 
the  terms  litigious  rights  is  not  given  in  the  article,  it  becomes  neces- 
sary, in  order  to  ascertain  what  are  the  true  real  characteristics  which 
constitute  essential  ingredients  or  elements  of  a  litigious  right,  to  have 
recourse  to  Article  3556,  which  was  framed  for  the  special  purpose  of 
expounding  the  signification  of  law  tenns  used  in  the  Code,  and  not 
therein  particularly  defined. 

Paragraph  18  of  that  article  determines  and  announces  broadly  and 
emphatically  that  "  Zt%wi/«  rights  are  those  which  cannot  he  exercised 
without  undergoing  a  latosuit.^^ 

This  definition  is  essential.  It  is  exact,  full,  precise  and  ample.  It 
embraces  within  its  extensive  compass  all  rights,  as  well  such  as  are 
actually  in  litigation  before  the  court,  as  such  as  may  eventually  be  liti- 
gated and  which  cannot  be  exercised  without  a  lawsuit. 

From  this  view  of  the  law,  it  is  manifest  that  the  right  purchased  by 
plaintiff  and  here  sought  to  be  exercised,  was  a  litigious  right  to  the 
knowledge  of  plaintiff  and  has  not  ceased  to  be  such,  and  -that  under 
the  special  provisions  of  Article  2652,  the  defendants  are  entitled  to  get 
released  by  paying  to  the  transferee  the  real  price  of  the  transfer. 

I  therefore  dissent. 
[   Mr.  Justice  Poch6  concurs  in  this  opinion. 
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Favrot  r».  City  of  Buton  Rouge. 


On  Application  for  Rehearing. 
U^  Manning,  J.    The  defendants  complain  of  our  decree  in  every  par- 

'p;.  ticular.    We  adhere  to  our  opinion  on  the  question  of  litigious  rights, 

fe  but  the  record  leaves  a  doubt  in  our  minds  whether  the  trial  on  the 

|;  merits  was  had  in  full.    The  transcript  is  a  bungle  and  may  well  have 

K'.  misled  us,  and  as  the  judgment  of  the  lower  court  was  on  the  exception 

fij.  alone,  we  shall  remand  the  case  for  a  trial  on  the  merits.     The  rehear- 

fe  ing  is  granted.  

JV  On  Rehearing. 

^  Manning,  J.     It  is  ordered  and  adjudged  that  our  decree  reversing 

I  the  judgment  below  remain  unaltered,  and   that  the  other  branch 

thereof  whereby  final  judgment  was  rendered  in  favor  of  the  plaintiff 
is  avoided  and  set  aside,  and  the  case  is  remanded  to  the  lower  court 
for  further  proceedings  according  to  law,  the  defendants  to  pay  the 
^.  costs  of  appeal  and  those  of  the  lower  court  to  await  the  final  deciHioii 

iV  of  the  cause. 

l.,_\  Bermudez,  C.  J.,  absent. 

^>-  Poch6,  J.,  concurs  in  the  decree  remanding  the  cause. 
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38  2ik)  C.  D.  Favrot  vs.  City  of  Baton  Rouge. 

47  M7Ii 

47  1473        l^bo  Sapreme  Court  has  no  Jarisdic^ion  over  tax  salts  reffarcUess  of  the  amonnt  involved, 

KV  '38    ZSO  unless  the  lef^ality  or  constitutionality  of  the  Ux  be  in  contestation. 

f''  |j»^«33         Hence  in  a  suit  which  presents  the  question  of  the  legality  of  a  tax,  and  in  Khich  the  tax  is 

h/  ,?    ^1  resisted  on  the  further  grounds  of  illegality  of  the  assessment,  and  irregulatities  in  the 

*  '   I  mode  of  levying  and  of  collecting  the  tax,  the  court  will  enteiiain  the  appeal  on  />ne 

IQfi    ^1  branoh  of  the  contestation,  the  illegality  of  the  tax.  and  will  ignore  the  appeal  on  the 

other  branch  of  the  case. 

A  tax  of  t(!n  mills  by  the  city  of  Baton  Rouge  is  not  Illegal  because  it  does  not  conform  to 

the  limit  of  municipal  power  of  taxation  as  fixed  by  the  charter  of  1878.    That  ftsature 

of  the  charter  must  yield  to,  and  be  controlled  by  Article  209  of  the  Constitution.    The 

decision  in  the  case  of  Laycock  vs.  City  of  Baton  Rouge  affirmed. 

APPEAL  from  the  Seventeenth  District  Court,  Parish  of  East  Baton 
Rouge.     BurgesSf  J. 

0,  D.  Favrot  aud  Knox  ds  Laycock,  for  Plaintiff  and  Appellant. 
H.  F,  Brunot  and  Favrot  <&  Lawaon,  for  Defendant  and  Appellee. 

Motion  to  Dismiss. 
The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.    A  statement  of  the  pleadings  is  necessary  to  a  proper 
understanding  of  the  grounds  of  the  motion  to  dismiss  this  appeal. 
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Plaintiff  enjoined  the  sale  of  liis  property  for  municipal  taxes  claimed 
thereon  for  the  year  1882,  and  for  several  years  previous  thereto. 
His  grounds  are  in  substance : 

1.  That  the  rate  of  taxation  claimed  of  him  is  in  excels  of  the 
restriction  placed  to  the  taxing  power  of  the  city  of  Baton  Rouge  by 
its  charter,  which  is  Act  44  of  1878. 

2.  That  there  was  no  legal  assessment ,  that  tax  rolls  had  not  been 
exposed  for  correction  according  to  law ;  that  the  budget  had  not  been 
published  ten  days  prior  to  adoption,  and  defective  descriptions  of  the 
property. 

The  main  ground  of  the  motion  is  that  the  aggregate  amount  of  the 
taxes  herein  involved  is  not  equal  to  the  lower  limit  of  our  jurisdiction, 
and  that  we  are  without  jurisdiction  over  the  questions  involved  in 
the  alleged  illegality  of  the  assessment  and  of  the  mode  of  collecting 
taxes. 

The  point  is  well  taken.  It  is  conceded  that  the  total  amount  of  the 
taxes  is  not  equal  to  our  jurisdiction,  and  it  is  clear  that  questions 
involving  the  legality  of  the  assessment  and  the  mode  of  levying  and 
collecting  a  tax,  do  not  affect  the  legality  or  constitutionality  of  the 
tax  itself,  over  which  question  alone  this  court,  has  jurisdiction  irre- 
spective of  the  amount  involved.  Adler,  Goldman  &  Co.  vs.  Board  of 
AsHessors,  37  Ann.  607.  State  ex  rel.  David  vs.  Judges  Court  of  Appeals, 
not  yet  reported.  Henry  C.  Minor  vs.  J.  C.  Budd,  sheriff,  not  yet  re- 
ported. 

It  follows  that  we  have  no  jurisdiction  over  that  branch  of  the  case. 
Hence  we  must  decline  to  consider  the  questions  involving  the  alleged 
illegality  of  the  assessment  of  plaintift''s  property  and  the  numerous 
alleged  irregularities  in  the  manner  of  levying  and  of  collecting  the 
tax,  and  as  to  that  branch  of  the  case,  the  appeal  is  ignored. 

On  the  merits,  tlie  only  question  involving  the  legality  of  the  tax 
which  is  herein  resisted  is  the  ground  that,  as  the  charter  of  the  city  of 
Ba*on  Houge  limits  its  power  of  municipal  taxation  to  the  rate  of  tax- 
ation by  the  State,  the  limit  to  municipal  taxation  as  fixed  by  the 
Constitution  of  1879,  does  not  apply  or  have  reference  to  that  corpora- 
tion^ which  remaius  restricted  to  the  rate  of  six  mills,  as  fixed  by  the 
Constitution  for  the  State. 

The  identical  question  was  presented  to  us,  was  fully  discussed, 
maturely  considered  and  finally  disposed  of  in  the  case  of  Laycock  vs. 
City  of  Baton  Rouge,  reported  in  36  Annual,  p.  328. 

It  is  worthy  of  note  that  the  attack  on  the  taxing  power  of  the  cor- 
poration to  the  extent  of  ten  mills  was  then  led  by  the  same  counsel 
whD  repre39nt  appellant  in  the  present  case. 
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They  now  urge  that  the  case  was  not  then  fully  presented  to  the 
court.  This  modesty  is  very  commendable,  but  candor  compels  us  to 
say  their  argument  presents  no  essential  point  which  is  not  met  in  the 
opinion,  and  that  their  position  has  not  been  fortified  by  the  lapse  of 
time. 

We  can  add  nothing  to  the  reasons  which  support  our  decision  in 
that  case,  and  we  must  conclude,  with  the  District  Judge,  that  the 
point  of  resistance  is  without  force,  excepting  for  years  previous  to  the 
year  1879. 

His  judgment  dissolved  the  injunction  for  the  taxes  claimed  for  the 
years  1879,  1880,  1881  and  1882,  and  we  find  it  correct.  Judgment 
affirmed. 


I  38    232| 

he  600  No.  9646. 

138     282 
128    818  A.  A.  Farmer  vs.  W.  C.  Hafley,  Admr. 
128     824 
A  peramptory  exoeption,  which  goes  to  the  verj'  foiindatiou  of  the  suit,  Ruch  as  the  alle^^ed 

nullity  of  the  citation,  shonld  he  decided  in  limine,  hence  it  is  had  practice  in  a  oonrt  to 
refer  similar  exceptions  to  the  merits. 

If  there  is  no  citation  there  can  he  no  trial  on  the  merits,  hence  the  injustice  of  sabJectinjE 
the  parties  to  the  troahle  and  expense  of  introducing  evidence  on  the  merits,  when 
eventually  the  case  may  go  off  on  the  exception. 

A  Judgment  against  an  absent  party  on  whom  citation  was  served  through  his  alleged  attor- 
ney, in  fact,  but  who  is  shown  not  to  be  such  an  agent,  is  practically  against  a  party 
who  is  not  legally  before  the  court,  and  is  therefore  a  nullity. 


1 


PPEAL  from   the  Tenth   District  Court,   Parish  of  Red   River. 
Hally  J. 


Kennardy  Howe  &  Prentiss,  for  Plaintiff  and  Appellee : 

The  l>eneflciary  heir,  residing  out  of  the  State,  becomes,  when  he  accepts  the  administra- 
tion of  a  succession  in  this  State,  subject  to  the  provisiions  of  the  law  now  embodied  in 
Section  1-1  of  the  Revised  Statutes  of  1870.     Sue.  of  Penny,  10  Ann.  292. 

Under  the  prayer  for  general  relief  the  court  will  grant  such  further  relief  as  the  averments 
of  the  petition  will  justify. 

Espinola  vs.  Blasco,  15  Ann.  426,  427,  and  cases  oit«d,  14  Ann.  719. 

Montfort  S.  Jones,  on  the  same  side. 

L,  B,   Watkins,  for  Defendant  and  Appellant; 

1. 
In  the  choice  of  an  administrator  the  preference  shall  be  given  to  the  beneficiary  heir  over 

every  other  person,  if  he  be  of  age  and  present  in  the  State.     R.  C .  C.  1042 . 
The  beneficiary  heir  is  entitled  to  the  administration  of  an  estate,  though  he  be  not  a  resident 

of  the  State.    10  A  nn .  290,  Succession  of  Penny,  R.  C    C .  1045. 
It  suffices  that  the  heir  be  actually  present  when  the  application  for  administration  is  made. 

3  Ann.  262,  Succession  of  Williamson     12  Ann.  610,  Succession  of  Sloone. 
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II. 
If  a  beneficiary  heir,  who  resides  ont  of  fche  State  of  Louisiana,  may  be  appointed  adminis- 
trator of  a  snccessloD  that  is  opened  in  this  :i»tate,  his  sabseqaent  non-residence  oonld 
not constitate  a  groand  for  his  removal  therefrom,  ander  R.  C.  C.  1158. 

in. 

The  faUure  of  an  administratorto  file  an  accoont  famishes  no  ground  for  his  dismissal  from 
office .  If  he  has  been  ordered  by  the  court  to  file  an  account  and  fails  or  refuses  so  to 
do,  he  may  be  removed  for  disoybeying  the  order.  36  Ann.  800,  Succession  of  Head. 
34  Ann.  533,  Congregation  vs.  Faculty. 

IV. 

The  sale  by  an  heir  to  a  stranger,  of  an  unliquidated  ^ntereKt  in  a  succession,  does  not  con 
sfcitute  the  vendee  an  heir.  He  certainly  conld  not  become  such  without  he  had  sub- 
jected himself  to  all  the  charges  for  wfaioh  the  estate  is  responsible.  R.  C.  C.  984,  871, 
872,873. 

V. 

In  1875,  Mary  Fanner,  one  of  the  collateral  heirs  of  the  deceased,  the  mother  of  A.  A. 
Farmer,  joined  W.  C  Hafley,  her  brother,  and  aided  him  in  procuring  the  administra- 
tion of  the  suoces^on  of  deceased,  and  her  son  and  transferee  is  bound  by  his  mother's 
acts,  and  ia  estopped  from  disavowing  or  gainsaying  them.    T.  pp.  8,  9. 

In  1877,  Mary  Farmer  was  one  of  the  plaintiflEs  who  instituted  the  suit  of  Heirs  of  Stephen 
and  Seth  Bedford  vs.  Williams  and  Diokson.  acting  through  the  present  plaintiff,  A.  A. 
Farmer,  as  her  agent.    T.  p.  11. 

On  the  6th  of  December,  1880,  this  suit  was  compromised  and  the  defendants'  title  recog- 
nised, and  therein  A .  A .  Farmer  appeared  as  her  agent  again. 

**  One  who  buys  the.interest  of  an  heir  in  a  succession,  the  administration  of  which  is  closed . 
and  the  property  of  which  is  in  the  possession  of  the  heirs,  do«#  not  become  liable  for 
that  heir's  share  o/  the  debt»  of  the  euceenion"    30  Ann.  440,  Sevier  vs.  Gordon. 

Henre,  he  is  without  right,  or  responsibility,  as  an  heir. 

VI. 

When  an  heir  sMeumos  the  quality  of  heir  in  an  unqualified  manner,  in  some  authentic  or 
private  instrument,  or  in  some  judicial  proceeding,  the  acceptance  of  the  succession  is 
express.    R.  C.  C.  <)88. 

The  effect  of  a  simple  acceptance  of  the  succession,  whether  express  or  tacit,  is  such  that 
when  made  by  an  heir  of  age,  it  binds  him  to  the  payment  of  all  the  debts  of  the  succes- 
sion, personally  and  out  of  his  own  property.     R.  C.  C .  1013,  1423,  993. 

'  The  institution  of  a  suit  in  the  capacity  of  an  heir  of  a  decedent,  or  the  sale  by  an  heir  of 

his  interest,  as  heir  in  a  succession,  amountK  to  the  acceptance  of  the  Huccossion,  pure 

and  simple."    3  N.  S.  475 ;    8  N.  S.  342 ,   2  La   299 ;    R.  C.  C.  947  ;    15  Ann.  170  ;    3  Ann. 

503*;  99  Ann.  349;  31  Ann.  278;  35  Ann.  56;  30  Ann   93;  29  Ann.  837;  35  Ann.  330,  56; 

33iAnn.  837. 

VII. 

The  defendant  administrator  is  entitled  to  appeal  from  a  judgment  of  the  court  a  ^a— ren- 
dered «x^acia— destitutiug  him  from  oflSce  as  an  unfaithful  fiduciary,  and,  as  he  con- 
tends, without  evidence ;  and  at  the  demand  of  one  not  an  heir.    R.  G.  C .  1160. 


The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  This  is  a  suit  for  the  removal  of  the  defendant  as  admin - 
trator  of  the  succession  of  Seth  Bedford,  opened  in  the  year  1874. 

The  principal  complaint  against  him  is  that  he  permanently  resides 
ont  of  the  State  of  Louisiana,  that  he  has  been  absent  continuously 
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for  over  one  year  without  having  provided  for  his  place,  as  adminis- 
trator, being  filled  by  another,  and  without  rendering  any  account  of 
his  administration. 

Citation  was  prayed  for  and  was  served  on  I.  F.  Stephens,  a  resident 
of  the  parish,  alleged  to  be  the  agent  and  attorney  in  fact  of  tlie  absent 
and  non-resident  administrator.  Tliis  action  was  met  on  the  part  of 
the  defendant  by  peremptory  exceptions,  one  of  which  was  that  I.  F. 
Stephens  was  not  then  and  had  never  been  his  agent  as  alleged. 

He  also  pleaded  the  exception  of  no  cause  of  action,  and  several 
other  exceptions  which  it  is  useless  to  enumerate. 

The  exception  of  no  cause  of  action  \\  as  overruled,  and  by  order  of 
the  court,  all  the  other  exceptions  were  referred  to  the  merits. 

At  a  subsequent  term  of  the  court  a  default  was  entered  against  the 
defendant,  and  later  on,  during  the  absence  from  sickness  of  his  coun- 
sel, a  trial  took  place  and  a  judgment  was  rendered  overruling  all  the 
exceptions,  removing  the  defendant  as  administrator  and  ordering  him 
to  file  an  account  of  his  administration  within  a  specified  time. 

Defendant  appeals  from  that  judgment,  and  has  embodied  the  sub- 
stance of  his  exceptions  in  an  assignment  of  errors,  in  which  he  also 
charges  error  in  the  ordei  of  the  court  referring  his  exception  denying 
the  agency  of  Stephens,  to  the  merits.  That  ground  is  sustained  alike 
by  reason  and  by  law,  and  it  will  decide  the  fate  of  the  controversy  in 
the  present  appeal.  The  habit  of  referring  exceptions  which  go  to  the 
very  foundation  of  the  suit,  to  the  merits,  by  wliich  process  parties  are 
unjustly  subjected  to  heavy  costs,  in  procuring  unnecessary  evidence 
which  burdens  the  record  on  appeal,  is  unfoitunatdy  growing  to  an 
alarming  extent  in  the  District  Courts  of  the  State. 

While  it  must  be  deprecated  generally,  it  must  be  specially  censured 
when  the  exception  which  is  referred  to  the  merits,  is  one  which  in- 
volves the  legality  of  the  cittition,  without  which  there  can  be  no  suit 
and  therefore  no  trial.  That  is  the  nature  of  the  question  presented 
by  Defendant's  exception  to  the  cnpacitiy  of  Stephens  as  his  alleged 
agent  to  stand  in  judgment  for  him. 

If  Stephen's  was  not  the  agent  of  Hafley,  as  alleged,  the  citation 
served  on  him  was  an  absolute  nullity,  and  the  defendant  was  not 
before  the  court.  If  there  was  no  party -defendant  there  were  no 
merits  to  which  the  exceptions  could  be  referred. 

The  injustice  of  such  a  ruling  is  as  great  to  the  plaintiif  as  it  is  to 
the  exceptor;  it  almost  amounts  to  a  denial  of  justice. 

The  evidence  which  we  find  in  the  record  shows  conclusively  that 
Stephens  was  not  the  agent  or  attorney  in  fact  of  the  non-resident 
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administrator,  hence  the  lower  court  rendered  a  judgment  against  a 
defendant  without  citation,  or  answer. 

The  mere  statement  of  the  proposition  carries  witti  it  the  nullity  of 
the  judgment. 

It  may  be  true,  as  contended  by  appellant's  counsel,  that  Hafley,  the 
absent  administrator,  had  no  authorized  agent  to  represent  him  in 
court  in  matters  connected  with  the  succession,  and  that  by  means  of 
which  omission,  he  has  actively  violated  the  law  and  unpardonably 
neglected  his  duty. 

But  it  is  yet  more  undeniable  that  no  judgment  can  be  rendeied 
against  him  until  he  is  properly  and  legally  brought  before  the  court. 

As  these  considerations  have  successfully  sapped  the  foundation  of 
the  whole  proceeding,  the  superstructure  must  crumble  to  the  dust, 
and  nothing  is  left  to  do  but  to  brush  away  the  debris. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
avoided  and  reversed,  and  that  plaintiff's  action  be  remanded  to  the 
lower  court  for  further  proceedings  according  to  law,  that  he  pay  costs 
of  appeal,  and  all  costs  from  the  service  of  citation,  other  costs  to  abide 
the  final  determination  of  the  case. 


No.  9677. 
Successions  of  Zenon  and  Elise  Labauve. 

An  appeal  doea  not  He  from  ad  order  commanding  an  iidministrator  to  shew  cause  on  a  given 
day  why  he  should  not  be  oidered  to  farnitth  addilional  secarity  for  the  faifhfal  per- 
formance of  bis  official  dnties.  Nu  irrepsrable  injury  can  be  wrought  him  by  a  mere 
order  to  f  hew  cause.  Non  eonstat  that  on  the  trial  of  the  rule  it  will  be  discharged  and 
his  bond  will  be  found  sufficient. 

APPEAL  from  the  Twenty-third  District  Court,  Parish  of  Iberville. 
Talbot,  J. 


A,  Talbot  and  Jonas  dk  Nixon  for  the  Administrator,  Appellant. 
A.  Hebert  and  F.  E.  Grace,  contra. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  One  of  the  heirs  of  these  two  successions  moved  for  a 
rule  on  D.  J.  Campbell,  the  administrator,  to  shew  cause  why  he  should 
not  be  ordered  to  furnish  an  additional  bond,  and  the  rule  was  ordered 
to  issue.  The  administrator  moved  to  rescind  that  order,  which  being 
refused  he  appeals. 


"TTT!! 
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On  Motion  to  Dismiss. 

The  grounds  of  the  motion  aie: 

Ist.  "That  the  motion  to  rescind  js  in  the  nature  of  an  exception  of 
no  cause  of  action,  and  was  tried  on  tlie  face  of  the  papers  without  evi- 
dence." 

If  the  motion  to  rescind  is  in  the  nature  of  an  exception  of  no  cause 
of  action,  it  was  properly  tried  on  the  face  of  the  papers  without  evi- 
dence.   There  is  no  other  way  to  try  that  exception. 

2d.  That  tlie  order  overruling  the  motion  to  rescind  is  interlocutory 
and  works  no  irreparable  injury,  and  that  the  rule  has  not  been  tried 
on  its  merits. 

That  ground  is  well  taken. 

The  motion  for  the  rule  opens  with  irrelevant  and  unnecessary  alle- 
gations, such  as  that  the  administrator  had  qualified  under  a  bond 
never  approved  by  the  court,  that  the  sureties  are  non-residents  of  the 
parisl),  that  he  has  not  administered  the  estate  with  care  and  prudence 
and  has  made  payments  or  distributions  in  an  arbitrary  manner,  and 
the  like — all  tending  so  to  confuse  the  mover^s  pleading  that  until  we 
read  his  concluding  allegation  and  his  prayer  for  relief  it  seems  doubt- 
ful whetht*r  his  motion  has  not  for  its  object  the  removal  or  destitution 
of  the  administrator,  which  would  ensure  its  dismissal  under  tlie  rule 
recognized  in  Succession  of  Sullivan,  25  Ann.  474,  and  Succession  of 
Calhoun,  28  Ann.  323. 

The  last  and  substantive  allegation  is  that  a  plantation  belonging  to 
the  successions  has  lately  been  sold  and  the  proceeds  thereof  are  in  the 
hands  of  the  sheriff,  and  that  the  mover  bitlieves  and  has  reason  to  fear 
that  these  pi  oceeds  will  be  lost  to  the  estates  if  they  are  suffered  to  go 
into  the  hands  of  the  administrator  under  the  existing  condition  of  his 
bond.  Then  follows  the  prayer,  and  the  nature  of  the  proceeding  is 
determined  by  the  relief  sought  therein : 

**  Wherefore  your  appearer  moves  the  court  and  prays  for  a  rule  to 
issue  commanding  said  administrator,  within  a  delay  to  be  fixed  by  the 
court,  to  shew  cause  why  ho  should  not  furnish  an  additional  bond  with 
good  aud"^  solvent  security  conditioned  according  to  law,  before  the 
amount  now  in  the  hands  of  the  sheriff  of  this  parish  shall  be  paid  to 
him ;  and  your  appearer  prays  that  the  sheriff  be  ordered  to  hold  said 
sum  during  the  pendency  of  this  rule  and  until  the  further  order  of  this 
court." 

This  shews  that  the  relief  sought  is  that  sanctioned  by  Sec.  10  Rev. 
Stats.,  which  authorizes  any  person  interested  to  require  an  adminis- 
trator to  give  new  and  additional  security  for  the  faithful  performance 
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of  his  duties  as  often  as  the  court,  on  motion  to  that  effect,  may  judge 
it  to  be  necessary. 

The  rule  was  ordered  to  issue  commanding  the  administrator  to  shew 
cause  on  the  first  day  of  tlie  next  term  why  he  should  not  furnish  addi- 
tional security,  and  the  sheriff  was  ordered  to  retain  in  his  hands  the 
proceeds  of  sale  of  the  plantation,  but  should  the  administrator  furnish 
additional  security  ap'proved  by  the  court  pending  the  rule,  then  that 
the  funds  in  the  sheriff's  hands  be  turned  over  to  him. 

The  appeal  is  really  from  this  order,  although  in  form  it  is  from  an 
order  refusing  to  rescind  it. 

The  terms  of  the  order  shew  that  irreparable  injury  cannot  be  done 
by  it.  Non  constat  but  the  rule  will  be  discharged  on  trial  and  his 
bond  will  be  adjudged  sufficient.  The  administrator  has  not  been  or- 
dered to  furnish  the  security  or  be  dismissed.  It  has  not  been  decided 
that  he  shall  furnish  additional  security,  nor  that  the  mover  has  estab- 
lishe'd  the  truth  of  his  allegation  of  insecurity  of  the  funds  under  the 
administrator's  bond  ns  it  now  stands.  The  order  is  merely  that  he 
shew  cause  why  lie  should  not  be  ordered  to  give  additional  security, 
and  meanwhile  that  the  sheriff  keep  the  particular  fund  lately  realized. 
But  as  if  to  deprive  the  administrator  of  any  cause  of  complaint,  and 
to  exhibit  unmistakably  the  lower  judge's  conception  of  the  nature  of 
the  proceeding,  he  added  to  his  order  that  the  administrator  should 
receive  the  fund  before  any  trial  of  the  merits  of  the  rule  if  he  should 
give  security  approved  by  the  court. 

When  tlie  ti-ial  of  the  rule  has  been  had  below,  and  the  evidence  has 
been  submitted  and  there  has  been  judgment,  the  party  injured  thereby 
may  be  entitled  to  an  appeal,  but  just  now  it  is  premature. 

The  appeal  is'dismissed. 

Dissenting  Opinion. 

PocHfi,  J.  I;; think  that  the  motion  to  dismiss  this  appeal  should 
have  been  Men  ied. 

Conceding  that  the  motion  to^rescind  the  orders  issued  against  the 
administrator  should  be  treated  in  the  light  of  an  exception,  I  find  that 
on^^the  trial  appellant  had  filed  in  evidence  his  letters  of  administra- 
tion, and  among'the  numerous  allegations  contained  in  the  rule,  and 
which Jare  declared*^by;the  majority  as  irrelevant,  I  find  none  which 
points  out'any  defect  in  the^bond,'occurring  since  the  letters  of  admin- 
istration had  been  issued.  As^those  allegations  make  up  the  only 
grounds  of  the  rule,  and[ they" are  discarded7as  irrelevant,  it  appears 
that  there  are  no  allegations  at  all. 


f-  f  ■-::^''^T^'y.^.*^'7*" 
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Now,  our  jurisprudence  has  settled  the  rule  that  'betters  of  admiois- 
tration  make  full  proof  of  the  party's  capacity  until  they  be  revoked. 
They  must  have  their  effect,  and  tlie  regularity  of  the  proceedings  ou 
which  they  issued  cannot  be  examined  collaterally."  Duson  vs.  Dupr^, 
32  Ann.  898,  and  authorities  therein  cited. 

It  follows,  therefore,  that  the  allegations  in  the  rnh',  which  were  a 
collateral  attack  on  the  validity  of  the  letters  of  administration,  were 
not  sufiBcient  to  disclose  a  legal  cause  of  action,  even  under  Section  10, 
Rev.  Stat.,  and  that  the  administrator's  exception  should  have  been 
maintained,  and  hence  that  he  has  suffered  irreparable  injury  from  a 
judgment  which  thus  allowed  a  collateral  attack  on  his  capacity. 

Under  the  allegations  that  his  bond  was  void  ah  initio,  the  order  made 
against  him  to  furnish  a  new  bond  implies  the  judicial  assertion  that 
Ids  bond  is  defective  and  that  his  office  should  be  vacated. 

As  a  consequence  of  that  order,  the  effect  is  to  withhold  from  him 
the  funds  belonging  to  the  successions  which  are  under  his  administra- 
tion, which  is  thus  paralyzed.  He  is  suspended  from  hi&  functions 
qvoad  those  funds,  and  it  is  easy  to  see  that  he  may  thus  be  irrepara- 
bly injured. 

If  he  cannot  at  this  time  appeal  from  a  judgment  which  produces 
such  effects,  it  is  difficult  to  perceive  at  what  time  or  at  what  stage  of 
the  proceedings  the  right  to  appeal  will  accrue  so  as  to  afford,  him 
effective  protection. 

I  therefore  dissent  from  the  opinion  and  decree  of  the  msijority. 


No.  9648. 

J.  M  Woodward,  Admr.,  W.  T.  Woodward,  Admr.,  Substituted, 

vs.  J.  T.  S.  Thomas  et  als. 

The  administrator  of  a  saccesaion  which,  thouf^h  appaiently  solvent,  owes  debta  and  ia 
nnsetUed,  and  which  the  heirs,  though  present,  have  never  accepted,  may  bring  a  real 
action  for  the  revendication  of  property  claimed  to  belong  to  the  sacoession  and  held  by 
adverse  title  not  derived  from  the  decedent,  in  his  own  name  and  withont  joining  the 
heirs 

The  law  and  Jarispmdenoe  on  the  saliJect  fully  reviewed. 

APPEAL  from  the  Tenth   District  Court,  Parish   of   Red   River. 
Hall,  J. 

I/.  B,  Waikins,  for  Plaintiffs  and  Appellants  : 

I. 
In  case  heirs  neither  accept  nor  reject  a  succession,  it  becomes  the  duty  of  the  Judge  to 
appoint  one  as  admlnistcator.    B.  O.  C.  1041. 
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Id  Auch  cAAe  the  beneficiary  heir  is  entitled  to  prefei-ence.    K.  C.  C.  1043. 

Administrators  tbas  chuseo  have  the  same  powere,  and  are  subject  to  the  same  responsibUi- 
tiee  as  the  cuiatora  of  vacant  estates.    It.  C.  C.  1049. 

Admitii^trators  thus  appointed  Mhull  proceed  to  the  sale  of  the  properfc}'  of  the  sacoesslon, 
and  to  the  settlf  ment  of  its  affairs,  and  to  the  diMttibation  uf  the  iurplutj  above  debti, 
among  the  hfin.    K.  G.  C.  lOoS. 

The  powers  and  dniies  of  a^lmiuistrators  extend  further,  and  are  broader  and  more  compre- 
hensive than  those  of  curators  of  vacant  snccessioos  and  absent  heirs,  and  extend  to  all 
suits  in  which  they  are  obliged  to  act.    B  C.  C.  11S5. 

n. 

There  is  no  analogy  between  the  powers  of  an  c^miniftrator  and  those  of  an  executor.  Those 
of  the  latter  are  a^one  derived  fi'om  dUpositions  mortis  eauid.    &.  C.  C.  1570,  1574, 1650. 

If  the  testator  has  not  j^iven  his  e&ecutor  seizin  of  his  property,  the  latter  cannot  soqoire 
it.     K.C.  0.1659. 

ni 

The  caAes  chietly  relied  upon  by  the  Jud^e  a  quo  were  those  in  which  the  powers  of  execu- 
tors were  defined     6  La   97 ;  34  Ann.  3SS;  37  Ann.  418;  9  Ann.  303;  C.  P.  123. 
In  such  cases  it  was  neeecsary  that  the  heirs  be  made  parties. 

IV. 
In  another  class  of  cases  cited  by  him,  the  court  held  that  an  administrator  cannot  sue  to 

annul  eimulated  acts  of  the  intcttaie,  whose  succession  he  represents.    SI  Ann.  150 ;    18 

Ann.  51 ;  6  Ann.  494 ;  14  Ann.  GIO  ;  12  Ann.  684, 759;  30  Ann.  580. 
Otherwise  if  the  rescission  of  such  acts  be  necessary  to  pay  debts  of  deceased. 

V. 
This  suit  was  brought  to  annul  a  tax  sale.    It  does  not  fall  in  either  category  mentioned.    In 
such  case  an  admuistrator  has  full  authority.    R.  C.  C.  1049,  1155;    C  P.  ill;   9  Ann. 
.^89;  R.  C.  C.  51,  1113;  26  Ann.  314  ;  14  Ann.  156  ;  33  Ann.  1325,  1057. 

Egan  <&  Fierson  for  DefeDdants  and  Appellees: 

When  the  succession  is  so  abundantly  fonn  ventl  property  in  possession,  and  the  widow  and 
heirs  are  all  of  age  and  present  in  the  State,  (to  whom  alone  the  residuum  belongs  after 
paying  debts  )  the  administrator  alone  without  being  joined  by  the  heirs  and  widow, 
(who  alone  are  interested),  cannot  sue  for  or  stand  in  Judgment  to  annul  an  alleged  tax 
sale  under  which  defendant  claims,  and  is  in  possession  under  a  tax  sale  made  of  the 
property,  as  that  nf  a  third  person  prior  to  the  death  of  the  deceased,  whose  succession 
is  being  administered  37  A  nn.  417 .  34  Ann .  332 ;  30  Ann.  576-80 ;.  81  Ann.  150 ;  9  Ann . 
313-303;  6  La.  97. 

An  amendment  to  pleadings  is  where  a  party  to  the  suit  ofliers  to  amend  or  alter  his  plead- 
ings previously  made  in  court.  C.  P.  419.  But  a  petition  by  third  persons  asking  to 
become  parties  to  the  suit,  either  by  joining  the  plaintiff  or  defendant  or  by  opposing 
one  or  both,  is  an  intervention.    C.  P.  369. 

An  amendment  or  intervention  comes  too  late  after  judgment  sustaining  the  peremptory 
exception  of  want  of  proper  parties  and  of  no  cause  of  action  in  the  plaintiff's  petition. 
35  Ann.  281 ;  34  Ann.  333 ;  7  N.  9.  645. 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  This  is  an  action  of  revendication  of  certain  real  estate, 
claimed  as  the  property  of  the  succession,  but  in  the  adverse  possession 
of  a  third  person  under  a  title  derived  from  a  tax  sale,  which  is  alleged 
to  be  null  and  void. 
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Tlie  action  wad  brought  in  the  name  of  the  administrator  alone  and 
was  met  in  limine  by  an  exception  that  tlie  plaintiff  in  bis  petition 
"  has  set  forth  no  necessity  or  right  to  bring  this  suit  without  joining 
the  heirs  as  co-plaintiffs  with  him  or  that  it  is  necessary  that  he  sliould 
recover  the  property  in  question  in  order  to  discharge  the  debts  and 
charges  of  tlie  succession,"  and  that  "the  heirs  should  have  been  joined 
as  parties  to  the  suit." 

This  exception  was  overruled  by  the  court  and  thereafter  the  defend- 
ants filed  answer  to  the  merits. 

Subsequently  the  defendants  filed  the  following  peremptory  excep- 
tion: "That  this  is  a  real  action,  and  all  the  heirs  are  present  and 
represented  in  the  State ^  said  succession  is  solvent.  Defendants 
except  that,  this  being  a  real  action,  the  right  of  property  and  the 
right  to  bring  this  suit  rests  alone  in  the  heirs  and  not  in  the  adminis- 
trator." 

Plaintiff  opposed  to  this  exception  the  ruling  on  the  former  exception 
as  res  judicata;  but  the  court  overruled  this  plea  on  the  ground  that 
the  subject  matter  of  the  two  exceptions  was  not  the  same.  This  was 
not  error.  The  first  exception  went  to  the  sufficiency  of  plaintiff's 
allegations  on  the  face  of  the  petition,  and  the  ruling  on  it  merely 
decided  that  it  was  not  essential  for  an  administratior,  in  bringing 
such  an  action,  to  allege  the  solvency  of  the  estate  or  the  absence  of 
the  heirs. 

The  second  exception  tendered  an  i^sne  of  fact  and  assumed  the 
burden  of  proving  the  facts  alleged  as  a  basis  for  the  legal  right 
claimed.  The  issues  were  different  and  the  judge  rightly  overruled 
the  plea  of  res  judicata. 

On  hearing,  the  proof  showed  that  all  the  heips  were  majors  and 
present  in  the  State.  On  the  question  of  solvency,  the  evidence  of  u, 
single  witness  was  introduced  showing,  in  substance,  that  the  inven- 
toried value  of  the  succession  property,  consisting  of  lauds,  was  about 
$16,000;  that  the  succession  owed  debts  of  about  $1,600  to  persoua 
outside  of  the  family,  besides  a  claim  in  favor  of  one  of  the  heirs  of 
$4,000  or  $5,000,  concluding  with  the  statement:  "The  succession  is 
solvent  and  is  worth,  at  tlie  inventoried  value,  some  $6,000  or  $8,000 
over  and  above  the  amount  of  its  indebtedness." 

Upon  this  evidence,  the  judge  maintiiined  the  exception  and  dis- 
missed the  suit,  basing  his  ruling  on  the  legal  proposition  that  the 
administator  of  a  solvent  succession,  when  the  heirs  are  present  or 
represented,  cannot  maintain  a  real  action,  in  his  own  name,  without 
joining  the  heirs  as  parties. 
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The  question  presented  is,  whether  an  administrator  of  a  successiony. 
which  has  never  been  accepted  by  tlie  heirs,  and  whicli,  tliough  appa- 
rently solvent,  owes  large  debts,  can  maintain  a  real  action  to  recover 
property  claimed  to  belong  to  the  succession  and  held  by  adverse  title,, 
not  derived  from  the  decedent,  and  the  attack  on  which  involves  no 
assault  upon  the  latter's  acts. 

We  have  examined  every  case  referred  to  by  the  judge  a  quo  or  by 
the  defendant's  counsel,  or  whicl)  we  have  been  able  to  find  in  th& 
books,  without  discovering  one  applying  the  necessity  of  making  the 
heirs  parties  in  such  an  action,  to  an  administrator  situated  like  the 
plaintiff  herein. 

We  shall  now  review  them  in  their  chronological  order : 

Executors  of  Hart  vs.  Boni,  6  La.  !>7,  was  an  action  by  executors  with 
seizin,  to  annul  a  donation  intervivos  of  decedent,  and  it  was  held  that 
such  executors  could  maintain  the  real  action,  but  that,  if  the  heirs 
were  interested  and  were  present  or  represented,  they  sliould  be  made 
parties. 

Scott  vs.  Key,  9  Ann.  213,  was  a  case  where  tlie  defendant  was 
administrator  of  one  who  had  died  in  possession  of  slaves  and  mova- 
bles which  had  been  duly  inventoried  as  part  of  his  estate  and  were 
held  by  the  administrator  in  his  capacity  as  sucli.  He  had  paid  all  the 
debts  of  the  succession.  An  action  was  brought  against  him  individu- 
ally, for  the  property,  as  a  trespasser;  and  the  court  held  that  he 
should  have  been  sued  as  administrator  and  that  the  heirs  should  be 
joined  with  him. 

Cronan  vs.  Executors,  9  Ann.  302,  simply  enforced  the  letter  of  Arti- 
cle 123,  C.  P.,  that  "all  real  actions  must  be  brought  both  against  the 
executor  and  the  heirs  present  or  represented." 

Succession  of  Weigle,  18  Ann.  49,  involved  the  right  of  an  adminis- 
trator to  attack  authentic  acts  of  his  decedent  on  the  ground  of  simu- 
lation, when  not  alleged  to  be  in  fraud  of  creditors,  and  the  court, 
doubting  whether  judgment  in  the  case  would  be  binding  on  the  forced 
heirs  who  could  alone  attack  such  acts,  remanded  the  case  to  allow 
such  heirs  to  become,  or  be  made  parties.  To  same  effect,  see  6  Ann^ 
494;  14  Ann.  610;'  12  Ann.  684,  759. 

The  same  case,  21  Ann.  150,  simply  held  that,  the  heirs  being  neces- 
sary parties  and  having  become  parties,  they  should  have  been  made 
parties  to  the  appeal  which,  in  failure  thereof,  was  dismissed. 

Ledonx  vs.  Burton,  30  Ann.  576,  was  an  action  by  the  administrator 
•f  a  Buccession  which  had  no  creditors  attacking  the  validity  and  reality 
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of  sales  made  by  tlie  decedent,  and  the  Court  held  tliat  the  heirs  pres- 
ent or  represented  were  necessary  parties  to  such  an  action. 

Bird,  ex'r,  vs.  Generes,  ex'r,  30  Ann.  576,  simply  enforced  tlie  letter 
of  C.  P.  123. 

Giddens  vs.  Mobley,  37  Ann.  417,  was  the  case  of  an  executor  of  a 
foreign  decedent  whose  debts,  legacies  and  charges  had  all  been  paid, 
who  qualified  in  this  State  solely  for  the  ]»urpose  of  suing  for  land  sit- 
uated here;  and  we  held  that,  under  such  circumstances,  the  **land 
had  devolved  to  the  heirs,  who  alone  could  sue  for  it." 

It  is  obvious  that  none  of  the  foregoing  cases  touch  the  question  now 
before  us.  They  all  rest  upon  the  peculiar  powers  of  executors  or  upon 
the  particular  status  of  the  administrators  in  the  several  cases,  viz : 
when,  in  the  absence  of  creditors,  the  administrator  assumed  to  assail 
acts  of  the  decedent  which  only  forced  heirs  could  be  heard  to  attack. 

On  the  other  hand,  in  the  case  of  Pauline  vs.  Hebert,  14  Ann.  156, 
which  was  a  real  action  brought  against  tlie  administrator  alone,  and 
where  the  latter's  capacity  to  stand  in  judgment  was  raised,  the  Court 
said:  "We  see  no  objection  to  the  form  of  the  action.  The  heirs  may 
not  have  accepted  the  succession,  and  a»  the  administrator  must  rep- 
resent the  creditors  also,  we  see  no  objection  to  his  standing  in  judg- 
ment for  the  protection  of  the  rights  of  all  parties  in  the  effects  of  the 
succession  entrusted  to  his  administration.  The  article  (123)  of  the 
Code  of  Practice  relative  to  testamentary  executors  is  not  applicable. 
The  powers  of  the  testamentary  executor  weie  very  different  from 
those  of  the  administrator." 

Turning  now  to  tlie  textual  provisions  of  our  Codes,  we  find  that 
there  are  four  classes  of  persons  to  whom  are  confided  the  administra- 
tion of  successions,  viz:  Ist.  Executors,  when  there  is  a  willj  2d.  Cu- 
rators of  vacant  estxites,  when  the  heirs  are  unknown  or  reject  the  suc- 
cession; 3d.  Curators  of  absent  heirs,  when  the  heirs  are  absent  and 
not  represented  in  the  State;  4th.  Administrators,  when  the  heirs, 
though  present  or  represented,  do  not  accept  or  reject  the  succession, 
but  avail  themselves  of  the  benefit  of  inventory. 

With  regard  to  executors,  Art.  123  of  the  Code  of  Practice  especially 
provides  that  real  actions  cannot  be  brought  agafnst  them  without 
making  the  heirs  parties;  from  which  it  is  inferred  that  a  like  rule  ap- 
plies to  real  actions  brought  by  them,  though  this  is  not  settled  as  to 
all  cases.  But  if  it  had  been  intended  that  the  same  rule  should  apply 
to  administrators,  it  is  strange  that  it  should  not  have  been  so  expressly 
provided.  On  the  contrary.  Art.  122  provides  that  all  kinds  of  actiona 
may  be  brought  against  curators  of  vacant  successions,  and  that  judg- 
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inentft  rendered  against  such  curators  shall  be  ''as  valid  and  efficacious 
as  if  they  had  been  rendered  against  the  heirs  themselves." 

We  note  tlie  language  emploj-ed  in  the  first  clause  of  the  article,  viz : 
**  When  all  the  heirs  are  absent  and  not  represented  in  the  State,"  but 
such  language  is  surplusage  ns  applied  to  curators  of  vacant  estates, 
which  are  only  vacant  when  the  heirs  are  unknown  or  reject  the  suc- 
cession. This  and  other  clauses  of  the  article  apply  to  curators  of  ab- 
sent heirs. 

Besides,  Art.  1113  of  the  Civil  Code  had  already  provided  that  all 
kinds  of  actions  should  be  brought  ngainst  the  curators  of  vacant  suc- 
cessions. 

Now,  when  we  read  in  Art.  1049  of  the  Civil  Code  that  administra- 
tors "  have  tlie  same  powers  and  are  subject  to  tlie  same  duties  as  the 
curators  ot  vacant  estates,"  we  naturally  assimilate  their  rights  to  sue 
and  be  sued  to  those  possessed  by  such  curators  rather  than  to  those 
-of  executors. 

Besides,  Art.  1058  of  the  Civil  Code  requires  administrators  to  settle 
all  the  aifairs  of  the  succession  and,  after  payment  of  the  debts,  to  pay 
over  the  surplus  to  the  heirs. 

This  implies  the  right  and  duty  to  recover  the  property,  as  much  as 
to  collect  the  debts,  of  the  succession.  Otherwise  he  cannot  settle  its 
afiUirs  and  ascertain  the  surplus.  It  is  not  for  him,  it  is  true,  to  assail 
the  validity  of  acts  done  by  the  decedent,  unless  necessary  for  the  pro- 
tection of  creditors;  and  it  he  have  already  settled  all  the  delts  and 
charges  of  the  succession,  it  is  improper  for  him  to  institute  new  ac- 
tions, because  the  objects  of  his  agency  have  been  fulfilled  and  he 
.should  give  way  to  the  heirs  who  are  the  only  persons  interested  and 
may  assert  their  own  right*. 

But  certainly,  so  long  as  the  debts  are  unpaid  and  the  affairs  of  the 
succession  are  unsettled,  if  he  discover  property  belonging  to  the  suc- 
cession held  by  adverse  title  not  derived  from  the  act  of  decedent,  it  is 
his  duty  to  reclaim  it,  and  he  has  the  right  to  sue  for  it  without  joining 
the  heirs. 

Such  heirs  are  exercising  their  legal  right  of  awaiting  the  settlement 
of  the  snccession,  in  order  to  receive  what  may  come  to  them  without 
incurring  liability  for  its  debts;  and  for  the  preservation  of  this  right 
it  is  essential  they  should  do  no  act  indicating  an  intention  to  accept 
or  which  they  would  hsive  no  riglit  to  do  except  in  the  quality  of^ieirs. 
C.  C.  988.  They  could  not  join  in  a  suit  for  succession  property  except 
in  the  quality  of  heirs,  though  perhaps,  under  Art.  998  they  might  es- 
-cape  the  effect  of  acceptance  by  proper  ''reservations  and  protesta- 
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tions."  But  if  they  prefer  to  stand  aside  and  let  the  administrator  act 
in  his  own  naine^  we  see  no  reason  why  they  should  not  be  permittM 
to  do  so. 

Under  tlie  circumstances  of  this  case,  we  think  the  administrator  had 
the  right  to  stand  in  judgment  and  that  defendants'  exception  should 
have  been  overruled. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  iudgnient 
appealed  from  be  annulled,  avoided  and  reversed;  that  the  exception 
of  defendants  be  overruled  at  their  costs;  and  that  the  case  be  now 
remanded,  to  be  proceeded  with  according  to  law,  defendants  and  ap- 
pellees to  pay  costs  of  this  appeal. 
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9647. 
Succession  of  Seth   Bedford.— In  the  Matter  of  the  Applica- 
tion OF  A.  A.  Farmer  to  be  appointed  Provisional  Adminis- 
trator. 

Ad  adminiiitTator  of  a  snccession  agaiDst  whom  a  jadgnieut  has  been  rendered  in  order  to 
remove  bim,  baa  tbe  rigbt  of  appeul  from  said  Judgment,  and  baving  perfected  ancb  an 
appeal,  be  has  a  rigbt  of  appeal  from  an  order  of  tbe  coart  appointing  anotber  person  to 
sacceed  bira  in  tbe  administration  of  tb  aucoossion:  sacb  an  appeal  may  be  treated  aa 
an  auxiliary  to  tbe  otbor. 

Tbe  Supr<;me  Court  bas  jurisdiction  over  a  contest  involving  tbe  rigbt  of  administration  of  a 
succession,  if  the  assets  of  the  latter  exceed  |2,000.     *      * 

APPEAL  from  the   Tenth   District  Court,   Parish   of  Red   Kiver. 
Hall,  J. 


J.  J),  Eoach,  Kennardy  Howe  &  FrentisSj  and  M.  S,  Jones,  for  Ap- 
plicant and  Appellee. 

L.  B.   Watkins,  for  Opponent  and  Appellant : 

I. 
Since  the  revision  of  tbe  Civil  Code  and  Statutes,  in  1870,  there  has  been  no  law  in  forc«, 
autborizizing  tbe  appointment  of  a  provisional  administrator,  with  the  exception  of  Act 
87  of  1870,  creating  the  office  of  public  administrator,  excepting  tbe  parish  of  Orleans, 
name  was  repealed  by  Act  74  of  1877.    30  Ann.  101,  Succession  of  John  Clark. 

II. 
Upon  tbe  applicant's  own  showing,  be  should  have  ceen  required  to  give  bond  for  |S5.00t 
K.  C.  C.  1127,  1048. 

An  appeal  lies  from  an  order  appointing,  as  well  as  from  an  order  removing  an  administra- 
tor.   R.  C.  C.  1120, 1160. 
An  appeal  lies  from  a  chamber's  decree.     Act  75  of  1804  ;  34  Ann.  599.  588;  37  Ann.  831,  Ml  ; 

21  Ann.  r33. 

IV. 

Had  tbe  appointee  been  qualified,  an  injunction  would  lie.    30  Ann.  507. 

T. 

Tbe  suspensive  appeal  of  Hafley  did  not  prevcDt  Farmer  from  qualify  ing,  if  be  had  ftaraiahed 

proper  bond.    B.  C.  C.  1130,  1 127,  1041. 
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Motion  to  Dismiss. 

Tiu'  opinion  oC  tlif  Court  wsifl  deliveri'd  l»y 

PoCHK.  .}.  This  nppoal  is  Ji  sequel  of  tlje  question  just  decided  in 
tlie  oas4'  of  A.  A.  Farmer  vs.  W.  C.  Hafley,  No.  9446,  on  the  docket  of 
this  Court,  and  reference  is  made  to  that  decision  for  a  full  statement 
•of  the  facts  which  have  a  bearing  on  both  cases. 

After  the  finality  of  tlie  judgn.ent  which  purported  t-o  remove  Hafley 
from  the  functions  of  administrator  of  the  succession  of  Seth  Bedford, 
Fanner  asked  and  obtained  an  order  appointing  him  provisional 
administrator  of  that  succession  on  a  bond  of  one  hundred  dollars. 

This  appeal  is  tiikvu  by  Hafley  from  that  decree,  and  the  grounds  of 
the  motion  to  dismiss  urged  )>y  Farmer  will  now  be  considered  in  th« 
/Order  in  which  they  are  presented  by  counsel : 

1.  That  no  appeal  licv^  from  the  order  appointing  Farmer,  and  thi« 
<'ourt  is  without  jurisdiction. 

As  the  whole  case  has  been  submitted  **on  the  face  of  the  record 
and  on  the  motion  to  dismiss,"  without  oral  argument  or  brief,  by 
ajipellee's  numerous  counsel,  w<'  art*  left  to  surmise  the  precise  mt^an- 
ing  of  this  gi'ound,  as  well  as  of  the  others,  from  the  Language  used, 
and  which  is  somewhat  indefinite. 

The  right  to  appeal  from  such  an  order  as  is  herein  brought  up  is 
granted  in  terms  by  Article  1120  of  the  CUvil  Code.  True,  the  law 
provides  that  the  appointment  is  not  retarded  in  it«  effect  by  the 
appeal,  but  in  a  motion  to  dismiss  we  are  not  concerned  with  the  effect, 
but  only  with  the  right,  of  appeal.     Succession  of  Clark,  30  Ann.  804. 

In  the  absence  of  specifications  we  are  left  in  tlie  dark  as  to  the 
^ound  of  our  want  of  jurisdiction,  but  if  it  l)e  raiioiw  materia',  we  find 
a  ready  answer  in  an  allegation  in  Farmer's  petition  for  the  removal 
of  Hafley  as  administrator,  which  is  part  of  this  re<;ord.  He  sets  forth 
that  "  there  still  remains  in  the  succession  assets,  consisting  of  rights 
and  credits,  and  causes  of  action,  amounting  in  value  to  $19,800." 
This  strongly  points  to  our  jurisdiction  over  the  contested  appoint- 
ment of  an  administrator  for  such  a  succession,  and  corroborates  i\\% 
Jurisdictional  allegations  in  the  i»etition  supported  by  affidavit  of 
Appellant's  attorney. 

2.  That  in  any  event  no  suspensive  appeal  could  be  taken  there- 
from. 

The  appeal  was  taken  both  in  the  suspensive  and  devolutive  forms. 
If  under  the  law  it  cannot  suspend  the  execution  of  the  judgment,  it  i» 
certainl}'  good  as  a  devolutive  appeal.  Under  a  motion  to^dismiss  an 
appeal  it  is  not  necessary  to  decide  the  specific  character  of  the  appeal. 


i  'C 


246  SUPREME  COUHT  OF  LOUISIANA. 


3.  That  even  if  an  appeal  lies,  it  lias  not  been  taken  and  perfe.ct4?d 
according  to  law. 

Aj^ain  Ave  are  left  to  surmise  the  precise  meaning  of  general  and 
loofte  allegations,  which,  in  justice,  should  be  overruled  without  giving 
any  reasons. 

But  the  record  shows  that  the  a])peal  was  prayed  for  by  petition, 
and  granted  by  the  clerk  of  the  court,  in  the  absence  of  the  judge  from 
the  parish,  and  the  law  vest«  the  clerk  with  full  power  in  such  cases. 
Act  No.  75  of  1884. 

The  record  further  shows  that  citation  of  appeal  was  prayed  for,  and 
•erved  on  appellee,  that  a  bond  of  appeal  was  furnished  in  accordance 
with  the  terms  of  the  order  of  appeal,  and  that  the  transcript  was  filed 
here  even  before  the  date  on  which  the  appeal  had  been  made  return- 
able both  according  to  law  and  according  to  the  order.  If  anything 
else  is  required,  counsel  for  appellee  have  omitted  to  inform  us. 

4.  That  said  \V.  C.  Hafley  has  shown  no  appealable  interest  herein. 

As  the  administrator  proposed  to  be  ousted  in  the  case  of  Fanner  v«. 
Hafley,  he  had  undoubtedly  an  appealable  interest  in  that  judgment. 
The  record  shows  that  he  had  taken  and  perfected  a  suspensive  appeal 
therefrom,  he  therefore  had  the  right  to  bring  up  the  present  appeal  am 
an  auxiliary  to  the  other.  C.  C  3160  ;  Brown  vs.  Brown,  30  Ann.  504 ; 
Succession  of  (^lark,  30  Ann.  804. 

We  are  not  C4)ncerned  with  the  question  involving  the  eifect  of  hit 
appeal  on  the  appointment  of  appellee  pending  his  appeal. 

The  motion  to  dismiss  this  appeal  is  therefore  overruled. 

On  the  merits,  the  judgment  appealed  from,  which  is  merely  a  con- 
sequence of  the  judgment  which  purported  to  remove  Hafley  as  admin- 
istrator of  the  succession  of  Seth  Bedford,  must  therefore  share  th« 
same  fate.  Under  the  effect  of  our  decree  in  that  case,  Hafley  remains 
administrator  of  the  succession,  hence  there  is  no  room  for  a  provis- 
ional administrator  or  any  other  kind  of  succession  representative; 
therefore  the  appointment  of  Farmer  falls  as  a  natural  sequence  from 
the  reversal  of  the  judgment  which  purported  to  create  a  vacancy  in 
the  office  of  administi-ator  of  the  succession. 

We  do  not  projjose  to  discuss  the  legali<^y  of  the  appointment  of  a 
provisional  administrator,  or  the  alleged  illegality  of  such  an  appoint- 
ment, or  the  legal  eff*ect  of  any  act  which  Farmer  may  have  performed 
as  provisional  administrator,  whether  such  an  office  is  known  to  our 
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laws  or  not.  Our  conclusion  is  simply  that  there  was  no  vacancy  to 
fill,  and  that  any  and  all  appointments,  whether  legal  per  «c,  or  not,  of 
administrators  to  a  succescion  already  administered,  are  void.  '-4 

It  is  therefore  ordered  that  the  judgment  or  decree  appealed  from  be  .  _i^ 

annulled  and  set  aside,  and  that  Farmer's  application  for  apxK)intment  [^. 

as  provisional   administrator  of  the  succession  of  Seth  Bedford  be  .  ' 

rejected,  and  that  he  be  condemned  to  pay  all  costs  in  both  courts. 


No.  9633.  _^^| 

The  State  ex  rel.  J  as.  E.  Trimble  vs.  Ji'dge  or  the  Third         ^  j^JJ| 
Judicial  District.  .  38  247 

Prohibition  lies  ftgainst  a  judge  who  takes  juriHtUotion  to  decide  a  plea  of  recusation  against  ^._. 

himself,  on  the  ground  that  he  had  been  employed  as  adrocate  in  the  cause.  38        2471 

▲  rnle,  taken  in  a  cause  in  which  final  Judgment  has  been  rendered,  calling  defendant  to ~'^^ 

show  cause  why  a  writ  of  capias  ad  tatuffaeiendum  shonld  not  issne,  and  why  he  shonld 
not  pay  the  judgment  or  be  sent  to  prison,  is  a  proceeding  in  the  same  cause,  and  th* 
judge  who  has  been  employed  as  advocate,  even  before  the  judgment,  is  subject  to  recu- 
sation. Nor  is  the  case  affected  by  the  fact  that  he  had  been  the  counsel  of  the  party 
who  claims  his  recusation. 
A    PPLICATION  for  ProhibitioD. 


W.  8.  Benedict  for  the  Relator. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Relator  applies  for  a  writ  of  prohibition  restraining  the 
respondent  judge  from  proceeding  farther  in  the  trial  of  a  certain  issue 
arising  in  the  case  of  School  Board  of  Union  Parish  vs.  J.  £.  Trimble. 

The  complaint  is  that  the  relator  had  filed  a  plea  of  recusation  of  the 
judge,  under  Art.  338  C.  P.  and  Act  40  of  1880,  on  the  grounds  that  he 
had  l>een  ''employed  as  advocate  in  the  cause;"  that  the  judge  refused 
to  recuse  himself,  and  refused  to  refer  the  plea  to  a  judge  ad  hoc  for 
trial,  but  himself  tried  and  overruled  the  plea  and  maintained  his  right 
to  try  the  cause. 

Irrespective  of  the  merits  of  the  plea  of  recusation,  it  is  clear  relator 
is  entitled  to  the  relief  sought,  under  our  opinion  as  expressed  in  a  very 
recent  case,  w^here  we  held,  on  both  principle  and  precedent,  that  a 
judge  is  incompetent  to  determine  a  plea  of  iiis  own  recusation,  but 
must  refer  it  for  trial  to  a  judge  ad  hoc  called  for  the  purpose.  State 
ex  rel.  Segura  vs.  Judge,  37  Ann.  253. 

The  only  difference  between  that  case  and  tlie  instant  one  is,  that  in 
the  fonner  the  ground  of  recusation  was  being  personally  interested  in 
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the  caufte,  wliile  here  the  ground  is  having  been  employed  as  an  advo- 
cate. It  is  a  distinction  without  a  difference,  so  far  ns  the  principle 
involved  is  concerned. 

The  facts  are,  tliat  the  judge  had  been  rehitor's  own  counsel  in  tlis 
case  of  School  Board  vs.  J.  E.  Trimble,  which  was  finally  decided  is 
this  Court  in  1881,  and  is  reported  in  33  Ann.  1073. 

The  proceeding  now  taken  is  a  rule  on  defendant  to  show  cause  why 
a  writ  of  capias  ad  satis/acieHdum  should  not  issue,  and  why  he  should 
not  pay  the  judgment  or  go  to  prison. 

This  rule  is  undoubtedly  a  i)roceeding  in  the  cause  of  School  Board 
vs.  Trimble,  in  which  tlie  judge  had  been  employed  as  an  advocate. 
The  high  character  of  respondent  renders  superfluous  Iiis  assurance 
that  he  has  no  interest  in  the  controversy.  But  that  is  not  the  ques- 
tion. The  law  has  niaue  interest  one  ground  of  recusation  and  em- 
ployment as  an  advocate  another.  Each  is  independent  and  equally 
effectual. 

Nor  does  it  make  any  difference  that  the  judge  had  been  relator's 
own  counsel.  The  law  makes  no  such  distinction  and  we  cannot  make 
it.  Nor  does  the  law  make  any  distinction  between  proceedings  in  a 
«aufie  after  and  before  judgment,  or  between  proceedings  before  or 
after  cessation  of  employment  as*  advocate  and  settlement  of  all  claims 
thereunder. 

The  hiw  is  unambiguous  and  we  must  apply  it  as  we  Hnd  it.  If  the 
proceeding  (not  merely  formal)  is  in  a  cause  in  which  the  judge  has 
been  employed  as  advocate,  the  condition  of  recusation  prescribed  by 
the  law  is  fultilled.  See  on  the  general  subject:  Bryan  vs.  Austin,  10 
Ann.  612;  Amacker  vs.  Varnado,  19  Ann.  381 ;  State  vs.  Judge,  27  Ann. 
225;  Succession  of  Fuqua,  27  Ann.  272;  State  vs.  Judge,  33  Ann.  1293; 
Succession  Pinaud,  Mann,  Un.  C,  37;  Nugent  vs.  Stark,  34  Ann.  628; 
Board  vs.  Perche,  36  Ann.  160;  State  ex  rel.  Segura  vs.  Judge,  37  Ann. 
253. 

It  is,  therefore,  ordered  and  decreed  that  the  writ  of  prohibition  issu« 
and  be  made  perpetual. 


9687. 

James  C.  Johnson  vs.  Kingsland  and  FERiirsoN    MANrFACTUKiNtt 

Company. 

When  a  sale  is  a  mere  simulation  it  may  bo  dif^regardec}  and  be  treated  as  a  nullitj  by  a  cred- 


itor of  tAe  seller,  but  when  the  sale  is  real,  however  frandulent,  the  creditor  cannot  i 
the  property  in  the  possession  of  the  buyer,  but  must  resort  to  the  revocatory  actieM. 
Aad  this  rule  is  applicable  to  the  sale  of  movables  as  well  as  immovables. 
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APPEAL  from  the  Eleventh  District  Court,  Parish  of  Natchitoches. 
Piersotij  .7. 

.    W,  G.  McDonald,  for  Plaintiff  and  Appellant : 

"A  nale  of  partnernhip  property  by  one  of  the  ooiuDiercial  partners  on  the  eve  of  insolrencj 
is  null  and  void,  and  will  be  set  anide."    24  Ann.  247, 217;  j\nn.  73 ;  2  K.  :{8 ;  25  Ann.  169. 

Tke  recording  in  ihe  mortgage  office  of  an  act  of  sale,  containing  ii  vendor's  privilege  on  a 
"  sagar  mill  and  machinery."  is  snflicieut  to  preserve  the  vendor's  privilege  against  third 
persons.  Tho  subsequent  incorporation  of  the  machinery  into  the  nifll  converts  it  into 
an  immovable  by  destination,  but  the  cof>  version  does  not  prejudice  tbs  privilege  and 
the  szinie  may  be  signed  and  sold  separat-^ly.  as  they  may  be  detached  and  removed 
without  injury  to  the  soil  or  structure. 

Joseph  O.  Cailin  vs.  M.  T.  Gordy.  Pheiiff,  et  al..  32  Ann.  1287 ;  28  Ann.  T49  ;  A4  Ann.  925. 


Jack  ct  Jhsmukesj  for  Defendant  and  Apj)ellee : 

"Even  when  it  is  shown  that  the  etprea.^ed  consideration  of  a  transfer  does  not  exist,  th« 
contract  cannot,  on  that  acconnt,  be  invalidatod  if  ihe  transferee  proves  that  there  was 
another  Icfial  and  .nufliclent  consideration."    :w  Ann.  ft66  ;  32  Ann.  !H. 

*•  When  ini mo valile  property  has  been  sold  by  authentic  act.  valid  on  its  face  and  accom- 
panied by  actual  delivery  and  continnnus  possoRsion  and  control  by  the  vendees  as 
owner,  the  seizing  creditor  will  not  be  allowed  to  allege  and  prove  that  the  sale  is  n 
fraudulent  simulation.'    3:J  Ann.  1026. 

-*^  But  we  think  the  only  issue  which  could  have  been  passed  upon  in  this  ca.se  wjis  that  of 
simnlation— the  only  issue  which  the  creditor  has  a  right  to  make  when  ho  commences 
with  a  seizure  "    31  .\nn.  McVdams  vs.  Soria,  p  8C5. 

A  party  whojndiciallj'  demands  to  be  p.nid  the  proceeds  of  a  sale,  admits  thereby  the  legality 
of  that  sale,  and  is  estopped  fr(,ni  inipoadiiiig  it.  2i)  Ann.  274;  .U  Ann.  100:  23  Ann. 
243;  22  Ann,  i:i5;  3i  Ann   i^l. 

The  vendor's  privilege  on  movables,  can  only  l>e  entVirced  wliile  tlic  goods  are  in  pos.se.ssioii 
of  the  v«  ndor.    20  Ann,  545  and  557  ;  C.  C.  :ftS7. 

Aetual  malice  need  noi  bo  shown,  to  entitle  a  party  to  exemplary  damngt^H;  if  tlie  act  was 
wantonly  or  recklessly  done,  it  !<  enough,  or  if  in  evident  di^iegard  of  the  rights  of 
otheis.     Bouvier  Law  D.  p  G.30;  26  Conn.  416;  42  Mi.ss.  607. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  plaintiff  enjoins  the  sale  of  certain  parts  of  tht 
machinery  in  the  Pelican  Saw-mill  which  the  defendant  was  provoking 
vnder  a  ft,  fa,,  issued  upon  a  judgment  it  obtained  against  Hardet 
Brothers  and  Isaiah  and  William  T.  Hardee,  the  individual  member* 
•fthatHrm.  They  were  formerly  owners  of  the  mill.  The  property 
seized  is  alleged  to  be  worth  twelve  hundred  dollars. 

fn  January,  1885,  Johnson  bought  William  HardeeV  interest  in  th« 
whole  mill  and  machinery,  and  the  timber,  wagons,  teams,  etc.,  but 
ihe  written  deed  was  not  executed  until  Ai>ril  2,  following.  The  con- 
sideration was  expressed  to  be  cash  but  in  fact  a  part  of  the  price  was 
paid  by  the  conveyance  from  Johnson  to  Hardee  of  a  tract  of  land. 
He  also  bought  Isaiah's  half  of  the  same  property  on  April  2,  and  both 


•  *iTl'^-\rf 


n 


250  SUPREME  COURT  OF  LOUISIANA. 


Johnson  vn.  Maunfftctaring  Companj. 


these  deedH  were  recorded  on  the  6th  of  that  month,  and  Johnson,  wha 
had  possessed  one-half  of  the  property  since  January,  thereafter  had 
possession  of  the  whole. 

The  property  seized  is  a  wheel,  carriage,  ways,  shingle  machine,, 
pulleys,  several  saws,  and  a  long  list  of  such  like  pieces  of  machinery. 
The  whole  machinery-  and  the  mill  are  alleged  to  be  worth  five  thou- 
wind  dollars.    Over  eighteen  thousand  dollars  are  claimed  as  damages. 

The  judgment  of  the  defendant  against  Hardee  Brothers  wa» 
rendered  April  11th,  a  few  days  after  the  recording  of  the  sale  of  the 
mill  by  them  to  the  plaintiif,  and  was  obtained  upon  the  notes  of  the 
firm  representing  the  purchase  price  of  these  pieces  of  machinery. 
The  judgment  recognized  the  vendor's  lien.  Execution  issued  on  May 
12th  against  Hardee  Brothers  and  the  individuals  William  and  Isaiah,, 
and  these  pieces  of  machinery  were  seized  and  advertised  to  be  sold  in 
the  following  September,  and  at  the  same  time  William  Hardee's  land^ 
that  he  had  acquired  from  the  plaintift*  in  payment  of  a  part  of  the 
price  of  his  half  of  the  mill,  was  seized  to  satisfy  the  defendant's 
judgment. 

After  the  general  issue  the  defendant  pleads  that  the  plaintiff's  pur- 
chases from  the  two  Hardees  were  fraudulent  simulations  made  and 
entered  into  by  all  three  parties  to  defeat  and  defraud  it,  and  it  prays^ 
that  these  titles  of  Johnson  to  the  property  be  declared  fraudulent 
simulations. 

The  allegation  of  the  plaintiff  is  that  the  sale  was  real  and  bana  fide^ 
that  the  titles  were  of  record  and  he  was  in  possession  under  them,  and 
the  seizure  was  illegal,  tortious,  and  malicious,  and  he  invokes  the  role 
that  when  the  sale  is  real  the  creditor  cannot  seize  the  proi)erty  in  the 
possession  of  the  purchaser  but  must  resort  to  the  revocatory  action. 

The  application  of  this  rule  to  the  sale  of  movables  was  examined 
with  great  care  in  McAdam  vs.  Soria,  31  Ann.  862,  and  all  the  ant^ece- 
dent  decisions  were  reWewed  by  the  court  in  the  opinion  read  in  that 
case,  where  it  was  said,  "  the  settled  jurisprudence  is  that  where  the 
sale  is  a  mere  simulation,  it  may  be  disregarded  and  treated  as  a 
nullity  by  the  creditor  of  the  seller.  But  where  there  is  a  real  sale, 
however  fraudulent,  the  creditor  cannot  seize  the  property  in  th« 
possession  of  the  purchaser  but  must  resort  to  the  revocatory  action,'^ 
And  that  opinion  goes  on  to  say  the  rule  was  applied  to  movables  in  a 
series  of  decisions  beginning  with  Peet  vs.  Morgan,  6  Mart.  N.  S.  139, 
down  to  Bass  vs.  Messick,  30  Ann.  373,  and  citing  them.  It  is  too 
well  established  to  be  controverted  now.  Indeed,  this  main  ground  of 
the  iigunction  is  not  discussed  or  alluded  to  in  the  defendant's  brief 
but  is  passed  sub  silenUo, 
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The  proof  ahowH  incoutestably  that  the  sale  was  real  whatever  luaj 
have  been  the  motive  of  the  parties.  Johnson  testifying  says  the  mill 
cost  him  altogether  nearly  nine  tliousand  dollars.  He  assumed  a  large 
number  of  the  obligations  of  Ihndee  Brothers  as  part  of  the  price  and 
paid  Isaiah  one  thousand  dollars  and  William  three  hundred  cash. 
Inaiah  Hardee  says  Johnson  bought  his  brother's  half  interest  in  the 
property  in  January,  1885,  and  was  his  partner  from  that  time,  and 
that  he  sold  to  Johnson  because  he  had  not  money  to  run  the  mill  and 
Johnson  had  not  furnislied  the  money  he  had  promised.  He  estimates 
the  mill  as  worth  twelve  thousand  dollars  at  the  time  of  sale  and  says 
Johnson  assumed  the  payment  of  all  the  debts  of  which  there  were  a 
large  uuml>er.  But  the  Hardees  made  a  list  of  their  debts  at  the  time 
of  the  sale  for  Johnson's  information  which  he  was  to  assume  and  did 
assume,  and  this  debt  to  the  defendant  was  not  on  it.  Johnson  gave 
his  notes  to  the  several  creditors  whose  claims  he  had  assumed  to  pay 
and  he  gave  none  to^the  defendant.  The  Hardees  had  given  the 
defendant  a  mortgage  upon  some  property  in  Texas  to  secure  its  claim 
and  seem  to  liave  considered  that  that  property  was  suffi(dent  to  pay 
it.  Johnson  knew  of  the  defendant's  claim  afterwards  certainly  for 
he  knew  of  the  suit  against  Hardee  Brothers  and  advised  them  t4) 
confess  judgment  and  they  did  it.  But  there  was  no  assumption  of 
this  claim  by  him,  nor  is  there  any  allegation  by  the  defendant  that  he 
had  assumed  it.  The  issue  raised  by  the  pleadings  is  simulation  vel 
HOYi,  and  the  proof  establishes  that  the  sale  was  not  simulated,  and  the 
iniunction  was  therefore  rightly  issued  and  must  be  sustained. 

The  plaintiff  is  entited  to  damages  but  the  record  does  not  enable 
ms  to  estimate  them  satisfactorily.  His  own  testimony  is  not  suflficiently 
specific.  For  instance  he  says :  '^  I  cannot  say  exactly  what  amount 
I  have  been  damaged  by  this  seizure  on  account  of  loss  of  credit,  but 
estimate  it  at  $12,000  or  $14,000."  There  must  be  an  exhibit  more  in 
detail  of  the  damages  suffered  before  we  can  reiisonably  be  exjiected 
to  assess  tliem,  and  we  shall  therefore  give  both  parties  an  opportunity 
to  address  themselves  with  more  particularity  to  the  question  of  tlie 
amount  of  damages  that  should  be  awarded.     Therefore 

It  is  ordered  and  decreed  that  the  verdict  ot  the  jury  is  set  aside  and 
the  judgment  thereon  is  avoided  and  reversed,  and  that  the  injunction 
of  the  plaintiff  is  perpetuated,  reserving  to  the  plaintiff  the  right  to 
institute  a  suit  for  the  damages  sustained  antl  reserving  to  the  defend- 
ant the  right  to  institute  a  revocatory  action  to  annull  the  sale.  It  is 
further  decreed  that  the  plaintiff  recover  of  the  defendant  his  costs  in 
koth  courts. 
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No.  9671. 
L.  L,  LEvr  (J.  T.  Rossel,  Subrogee)  vs.  Mk8.  M.  M.  Ai>a  Lane  et  al. 

Article  3304  C.  C,  making  vulid  a  mortgage  granted  on  the  property  of  another  when  th« 
mortgagor  Rubaeqaently  acqairts  the  ownership,  reqaires  three  elemeuta  to  give  it  ap- 
plication, vias: 
1.     "A  person  contracting  an  obligation  towards  another,"  i.  «.,  becoming  his  debtor: 
i.    That  such  debtor  should  have  granted  a  mortgage  on  property  of  which  ho  was  not  tb« 

owner; 
3      That  hHch  debtor  should  "  subsequently  acquire  the  ownership  of  the  pr6pr»vty  *' 

It  has  no  application  when  the  per>*on  who  subsequently  acquired  the  propcrtj'  had  granted 
a  mortgage  as  agent,  and  in  the  name  of  the  then  owner,  without  any  personal  gaaran- 
tee,  and  with  full  exhibition  of  his  powers  embodied  in  authentic  act  of  procur.ition  re- 
ferred to  in  the  act  of  mortgafte. 

Altliough  it  was  judicially  determined  that  the  procuration  did  not  authorize  the  mortgage 
and  that  therefore,  it  was  not  binding  on  the  principal,  yet,  under  the  express  terms  of 
the  Code  th»»  mandatary,  having  exhibited  the  power  of  attorney  under  which  he  acted, 
incurred  no  respoiisibility.    C.  C.  aits.  :itl2  and  3013. 

Hence,  not  having  contracted  a  debt  oy  virtue  of  the  act,  hi**  subsequent  .icquisition  of  th« 
property  did  not  validate  the  mortgage. 

"The  rights  of  the  romnii8sioncrs  heroin  being  ba^od  exclusively  on  the  bank's  clnini  of  mort- 
gage, and  that  thus  falling  to  the  ground,  they  have  no  rights  or  interest  to  set  up  tbo 
alleged  nullities  of  thojadicial  sale  attacked. 

APPEAL  from  the  Twelfth  District  Court,  Pari8h   of  Grant. 
Overton.  J. 


Jas,  G.  White,  Jos.  P.  Ilornor  and  F.  W.  Bakery  for  the  Apjiellant. 
J.  C.  WhkUffe  and  C.  A.  WiclUffc  for  tl)c  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Fenneu,  J.  This  controversy  involves  the  validity  of  the  same  ju4li- 
eial  pale  which  was  before  ns  in  the  case  of  Lane  and  Hnsband  vs. 
(Cameron  &  McNeely,  36  Ann.77.*i. 

The  nullity  Avas  there  asserted  by  Mrs.  Lane,  who  was  defendant  in 
the  hypothecary  action  under  the  judgment  in  which  tlio  sale  \va« 
made.     The  principal  grounds  were  these,  viz: 

1st.  That  it  was  a  sjile  of  a  litigious  right  to  one  who  was  an  officer 
of  the  court,  and  null  under  Art.  2447  C.  C. 

2d.  That  the  adjudication  was  null  liecause  (lie  bid  did  ntd  exceetl 
the  amount  of  a  certain  jjrior  special  mortgage  alleged  to  exi.^t  on  tli« 
property  in  favor  of  the  Mechanics  and  Ti-aders'  Bank. 

By  reference  to  the  opinion,  it  will  be  seen  that  we  rejecred  .Mrs. 
Lane's  demand  on  grounds  which  did  not  conclude  the  bank,  which 
was  not  a  party  to  that  suit. 

Tiie  same  nullities  are  nc»w  urged  by  J..aronibe  and  others,  roiiimiai. 
..aioners  of  the  bank,  which  has  been  placed  in  juj'icial  li<iuidarion. 
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A  multitude  of  qnestions  are  discussed  with  great  learniDg  and  abil- 
ity by  counsel  on  either  side,  of  which  we  flud  it  necessary  to  consider 
only  one. 

The  foundation  of  all  the  bank's  rights  in  the  premises,  Is  the  claim 
that  tlie  bank  is  a  mortgage  creditor  of  W.  S.  Calhoun  by  special  mort- 
g<ige  prior  in  rank  to  that  of  the  seizing  creditor. 

No  mortgage  consented  by  W.  S.  Calhoun  in  his  own  right  in  iixvor 
of  the  bank  is  extant.  No  mortgage  in  fa^or  of  the  bank  against  him 
appears  recorded  in  his  name. 

Tlie  certificate  of  mortgages  furnished  by  the  recorder  and  read  at 
the  sale  contained  no  mention  of  any  mortgage  in  favor  of  the  bank. 

While  such  omission  cannot  prejudice  the  rights  of  a  duly  registered 
mortgage-creditor,  and  while  the  duty  of  the  sheriff  in  making  the  sale 
to  require  a  bid  exceeding  the  amount  of  duly  recorded  prior  si)eciar 
mortgages  is  not,  perhaps,  affected  by  defenses  which  may  exist  against 
tiiem,  yet  when  the  question  is  whether  any  such  special  mortgage  ex- 
isted or  was  recorded,  and  whether  its  omission  from  the  certificate  was 
proper  and  legal,  we  are  bound  to  determine  such  questions  before  de- 
ciding that  the  adjudication  was  unlawful  in  disregarding  such  allegcul 
mortgages. 

The  bank's  judicial  allegations  are,  substantially:  that  in  1870,  W.  S. 
Calhoun,  acting  as  agent  of  his  mother  by  virtue  of  an  authentic  pro- 
cui*ation,  executed  a  special  mortgage  in  her  name  upon  the  property 
now  in  controversy  then  belonging  to  her,  which  was  duly  recorded 
and  has  been  reinscribed,  to  secure  certain  notes  made  by  Mary  S.  Cal- 
houn through  her  said  agent,  which  are  now  held  by  the  bank;  that 
subsequently  it  was  judicially  determined  that  the  said  notes  and  mort- 
gages were  null  and  void  so  far  as  Mary  S.  Calhoun  was  concerned,  be- 
cause in  executing  them  her  said  agent  acted  in  bad  faith  and  exceeded 
his  authority  under  the  procuration;  that,  by  reason  thereof,  said  W.. 
S.  Calhoun  became  personally  liable  for  said  notes;  that,  since  that 
time,  he  became  the  owner  of  the  property  mortgaged,  and  that,  under 
Art.  3304  of  the  Civil  Code,  the  mortgage  thereby  became  valid  and 
attached  to  the  property. 

If  th  '  Article  3304  does  not  apply  to  such  a  case  as  that  here  pre- 
sented, obviously  the  mortgage,  which  was  confessedly  null  and  inop- 
erative against  the  property  originally,  never  became  valid  or  attached 
thereto,  did  not  exist,  was  properly  omitted  from  the  certificate,  and 
had  no  title  to  be  considered  in  the  adjudication. 

The  article  is  in  the  following  words:  "  If  a  person  eontracting  an  oh- 
hgaiion  towards  another  grants  a  mortgage  on  property  of  which  he  is- 
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not  then  tlie  owner,  this  mortgage  sliall  be  valid  if  the  debtor  should 
«ver  after  acquire  tlie  ownersliip  of  the  property  by  whatever  riglit." 

'  An  analysis  of  the  article  shows  conclusively  that  three  elements  are 
essential  to  give  rise  to  its  application  in  any  case,  viz: 

Ist.  "A  person  contracting  an  obligation  towards  another,"  i.  ^.,  be- 
coming the  hitter's  debtor; 

2d.  That  such  debtor  sliould  have  granted  a  mortgage  on  property 
of  which  he  was  not  then  the  owner; 

.3d.  That  sucli  debtor  should  subsequently  **  acquire  the  ownership  of 
the  property.'' 

Now,  did  W.  S.  Calhoun,  in  executing  the  not^is  and  mortgage  in  the 
name  and  as  agent  of  his  mother,  contract  any  obligation  towards,  or 
become  the  debtor  of,  Nevins,  the  original  mortgagee  and  autlior  of  the 
bank?  If  not,  clearly  his  subsequent  acquisition  of  the  property  did 
not  give  validity  to  the  mortgage. 

The  question  is  conclusively  solved  by  the  following  articles  of  the 
Code : 

"Art.  8010.  The  attorney  cannot  go  beyond  tlie  limits  of  his  procu- 
ration. Whatever  he  does  exceeding  his  power  is  null  and  void  with 
regard  to  the  principal,  unless  ratified  by  the  latter,  and  the  attorney 
is  alone  bound  by  it  in  his  individual  capacity. 

**Art.  3012.  The  mandatary,  who  has  communicated  his  authority  to 
a  person  with  whom  he  contracts  in  that  capacity,  is  not  censurable  to 
the  latter  for  anything  done  beyond  it,  unless  he  has  entered  into  a 
personal  guarantee. 

"Art.  3013.  The  mandatary  is  responsible  to  those  with  whom  he 
contracts,  only  when  he  has  bound  himself  personally,  or  when  he  has 
exceeded  his  authority  without  having  exhibited  his  powers." 

Applying  these  principles  to  the  facts  of  the  instant  case,  we  find 
that  W.  S.  Calhoun  acted  exclusively  as  mandatary  of  his  mother;  that 
ho  entered  iuto  no  personal  guarantee  or  obligation;  and  that  he  ex- 
hibited his  powerSj^which  were  embodied  in  an  authentic  act  of  procu- 
ration expressl}*^  referred  to  in  the  act  of  mortgage  itself. 

Hence,  it  is  plain  that,  however  he  may  have  exceeded  his  authority, 
and  however  ineffective  may  have  been  the  obligations  created  by  him 
against  his  principal,  W.  S.  Calhoun  did  not,  by  virtue  of  the  act  of 
mortgage,  "contract  any  obligation  towards"  Nevins  or  become  the 
hitter's  "  debtor,"  and,  therefore,  was  not  within  the  o]>eration  of  Art. 
41304. 

If,  by  reason  of  misappropriation  of  funds  loaned  to  his  own  use,  he 
incurred  any  equitable  obligation  of  reimbursement,  such  obligation 
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would  arise,  not  from  the  contract,  bat  from  aubseqiieut  acts,  and  would 
Lave  no  relation  to  the  mortgage. 

Although  this  solution  seems  sufficiently  clear  on  the  face  of  the  Code, 
yet,  considering  the  importance  of  the  question,  we  have  extended  our 
investigations  in  every  direction  where  we  could  look  for  additional 
light. 

At  the  date  of  the  preparation  of  the  Code  of  1825,  its  compilers  liad 
the  advantage  of  the  experience  of  France  for  twenty  years  under  the 
Oode  Napoleon,  during  which  nmny  controversies  had  arisen  as  to  its 
meaning  and  construction  in  the  courts  and  amongst  commentators. 

The  Article  3304  was  not  contained  in  the  Code  Napoleon,  and.  in  its 
absence,  there  had  been  much  difterence  of  opinion  as  to  whether  the 
X>rinciple  therein  stated,  which  was  derived  from  tiie  Roman  law  and 
also  existed  in  the  ancient  French  law,  was  still  applicable  under  the 
new  system. 

Toavoid  such  controversy,  thecompilersof  our  Codeinserted  Art. 3304. 

We  have  studied  the  commentaries  of  Merlin,  Troplong,  Duranton, 
Pont,  and  Aubry  &  Rau,  on  Art.  2129  of  the  French  Code,  under  whicli 
the  question  arises,  and  have  followed  their  references  to  the  Roman 
and  ancient  French  law,  and  we  can  find  no  authority  or  reason  for  ex- 
tending the  principle  to  such  a  case  as  this. 

For  the  most  elaborate  discussion  of  the  question,  see,  on  one  side, 
Troplong  Pr.  and  Hy.  vol.  1,  ]).  ."32(>,  et  seq.:  on  the  other,  Pont,  vol.  2, 
p.  625,  et  seq. 

The  obvious  ax>plicatioii  of  Art.  3304  is  to  cases  where  a  person  iias 
executed  a  mortgage  for  his  own  debt  on  property  which  he  fraudu- 
lently or  erroneously  pretends  to  own.  It  might  possibly  be  extendet! 
to  the  case  of  a  mandatary  who,  without  exhibiting  his  powers,  lias 
fraudulently  assumed  to  have  and  to  exercise  authority  which  his  prin 
<5ipal  has  never  delegated  to  him,  and  where  his  personal  liability 
would  thus  directly  result  from  the  contract  j  but  we  can  find  no  au- 
thority in  the  letter  or  spirit  of  the  article  itself,  or  elsewhere,  justify- 
ing its  extension  to  a  mandatary,  acting  exclusively  as  such,  under 
written  procuration  exhibited  to  the  other  contracting  party,  and  who, 
therefore,  incurred  no  personal  obligation  flowing  from  the  contrsict. 

This,  we  consider,  disposes  of  the  case  in  all  its  aspects,  and  dis- 
penses us  from  the  necessity  of  considering  the  other  questions. 

The  bank,  basing  its  rights  entirely  upon  its  alleged  mortgage,  and 
being  found  to  have  no  mortgage,  is  without  right  or  interest  to  invoke 
the  cause  of  nullity  alleged. 

Judginent  affirmed. 

Manning,  J.,  is  recused,  having  at  one  time  been  of  counsel  for  the 
bank  in  reference  to  this  mortgage. 
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JL^  No.  9637. 

Jean  Tkssikk   vs.    Pamkla   Bourgeois  —  On    Rule    Against 

pukchaser. 

Tkr  purchaser  of  immovable  property  of  an  insolvent  saccesaion  sold  under  executory  pro- 
cess cannot  retain  the  balance  of  the  purchase  price  after  satisfying  the  claim  of  the 
seizing  and  ranking  mortgage  cre<litor,  unless  there  are  special  mortgages  of  inferior 
rank  oxiflting  agninnt  the  property,  or  unless  he  is  threatened  with  eviction  by  the 
holders  of  geijeral  moiigages  affecting  the  property.  The  right  to  retain  said  balance 
cannot  be  exercised  even  if  there  are  special  mortgages  when  it  appears  that  the  holder* 
of  tlio  snoie  have  asked  to  be  paid  out  of  the  proceeds  of  the  sale,  and  when  similar  pro- 
ceedings have  been  lesort'ed  to  by  all  the  mortgage  creditors,  who  have  thus  all  trans- 
ferred their  rights  from  the  thing  to  the  proceeds. 

In  Huoh  a  condition  of  things  the  funds  must  be  turned  over  to  the  administrator  of  the 
succession. 

PPEAL  from   the  Twenty -second   District  Court,  l^iriBh  of  St. 
Janios.     Ihiffelj  J. 


A 


James  Leffendre  and  St.  M,  Berault,  for  Plaintiff  and  Appellee. 


Sims  (£•  FoclU,  for  Defendant  and  Appellant: 

1st.  A  purchaser  of  succession  property,  sold  under  executory  process,  has  the  right  to 
retain  in  his  hands  the  snrplus  of  the  price  of  aiUudication,  after  paying  the  amount  of 
the  seizing  creditor's  writ,  to  be  applied  directly  by  him  to  the  payment  of  anterior,  con> 
current  or  subsequent  mortgage  and  privilege  creditors.  Code  of  Practice,  Art.  707; 
Morris  vs.  Cain's  Executors.  34  Ann.  C57  :  3  R.  314 ;  5  Ann.  313  ;  27  Ann.  60;  31  Ann. 
86;  18  Ann.  65. 

24  In  such  a  case  the  administrator  of  the  succession  is  without  right  to  demand  ftnom 
the  purchaser  the  payment  of  the  snrplus  in  order  to  distribute  same  in  course  of  admin- 
istration. 30  Ann.  323;  34  Ann.  657;  C.  P.  707 ;  16  La.  170  ;  5  Ann.  306;  24  Ann.  381 : 
33  Ann.  325. 

3d.  Payment  to  the  sheriff  or  the  adrainistrntor  would  not  protect  the  pui'chaser,  or  abridgr^ 
or  affect  the  light  of  mortgage  or  privilege  creditors  to  enforce  their  hypothecary*  rights 
against  tbe  property  purchased  by  him.  34  Ann.  663  ;  2  R.  214  ;  31  Ann.  86  ;  16  La. 
170;  5  Ann.  313;  18  Ann.  641-^5. 

4th.  The  mortgages  recorded  against  the  property  acljndicated  to  the  purchaser  can  b« 
Closed  only  Trith  the  consent  of  the  mortgagees,  or  by  a  final  judgment  rendered  oontr»- 
dictorily  with  all  parties  in  interest.  8  R.  97,  130;  8  Ann.  58:  21  Ann. 401;  2  Ana. 
606;  39  Ann.  848;  34  Ann.  665;  2  La.  489;  11  R.  171 ;  6  R.  299. 


Tne  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  This  rule  is  taken  by  R.  Beltran,  adminiBtrator  of  tb© 
succession  of  J.  Aristide  Bourgeois,  to  compel  the  purchaser  of  the 
immovable  property  of  the  succession,  at  a  sale  made  under  executory 
process  at  the  instance  of  plaintiff,  Jean  Tessier,  to  turn  over  to  the 
administrator  the  balance  of  the  purchase  price  after  satisfying  in  full 
the  seizing  creditor's  mortgage  in  principal,  interests  and  costs. 
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The  mortgage  thus  foreclosed  had  been  granted  by  J.  A.  Bourgeois 
three  years  before  his  death,  which  occurred  in  November,  1884,  and 
executory  process  was  issued  in  December,  1884,  against  the  defendant, 
Pamela  Bourgeois,  individually  and  as  tuti'ix  of  her  minor  cliildren^ 
issue  of  her  maniagc^  with  the  deceased  J.  A.  Bourgeois. 

The  amount  of  the  purchase  price  was  $5,700,  and  the  cash  balance 
remaining  in  the  hands  of  the  purchaser  is  .$2,809.05,  which  he  claims 
the  right  of  holding  in  order  to  apply  the  same  to  the  payment  of 
mortgages  existing  on  the  property  subscijuent  to  that  of  the  suing 
creditor,  in  accordance  witli  the  pl'ovisions  of  Article  707  of  the  Code 
of  l*ractic€i. 

Before  the  rule  was  tiikeu,  three  of  the  creditors  of  the  succession 
had  filed  third  op}>ositions  on  their  respective  claims  urging  a  right  of 
preference  on  said  proceeds  ;  one,  the  defendant  herein,  setting  forth  a 
legal  mortgage  for  the  restitution  of  her  paraphernal  funds,  and  the 
others  claiming  privileges  as  vuipaid  artisans  and  laborers. 

Resisting  tlie  rule,  the  purchaser  tiled  several  exceptions  which  were 
overruled,  and  in  his  answer  he  took  the  position  that  he  could  not 
legally  be  compelled  to  part  witli  the  proceeds  of  the  sale  remaining  in 
his  hands  until  the  adverse  claims  of  the  third  opponents,  mortgage 
and  privilege  creditors  on  the  property  which  he  had  purchased  and 
which  was  the  only  immovable  property  of  the  succession,  had  been 
judicially  determined,  and  his  property  thus  unburdened.  He  has 
taken  this  appeal  from  a  judgment  making  the  rule  absolute. 

We  understand  that  the  exceptions  urged  by  the  deiimdant  in  rule 
was  abandoned  on  appeal  excepting  the  objection  that  third  opponents 
shoidd  have  been  made  parties  to  the  rule. 

As  the  administrator  of  the  succession  is  the  special  representative 
of  all  its  creditors,  it  follows  that  the  judgment  rendered  in  the  rule 
will  be  res  adjudicata  as  to  all  of  them.  As  the  only  object  to  be  sub- 
served by  making  these  tliird  opponents  parties  to  the  rule,  is  thus 
accomplished,  the  objection  loses  all  force,  and  the  exception  is  thus 
disposed  of. 

On  the  merits,  the  pivotal  question  hinges  upon  the  nature  of  the 
mortgages  which  the  purchaser  sets  up  as  the  encumbrances  of  wliich 
he  desires  to  relieve  his  property  with  the  balance  of  his  purchase 
price  so  as  to  be  quieted  in  his  title. 

As  shown  by  the  third  oppositions  on  file  and  not  yet  decided,  these 
mortgages  are  general  and  not  special  mortgages,  in  the  enforcement 
of  which  the  creditors  holding  the  same  could  not  have  proceeded  by 
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executory  process.  But  tlie  mortgages  which  are  contemplated  by 
the  Article  707  of  the  Code,  the  fiindameutal  authority  iuvoked  by  the 
purchaser,  are  "  special  mortgages  existing  on  the  property." 

And  in  order  to  leave  no  doubt  as  to  the  legislative  intent  on  the 
subject,  the  compilers  of  the  Code  have  framed  Article  710,  wliich 
reads  as  follows : 

"  If  there  exist  a  general  mortgage  on  tlie  property  resulting  either 
from  a  legal  or  judicial  mortgage,  the  purchaser  cannot  avail  himself 
of  this  mortgage,  although  it  be  duly  recorded,  to  retain  part  of  the 
price  for  the  purpose  of  paying  it,  or  to  refuse  paying  the  price,  if 
that  has  not  been  already  done,  unless  there  h«s  been  a  suit  com- 
inenced  against  him,  in  virtue  of  the  general  mortgage,  to  make  him 
quit  the  property,  or  unless  he  has  just  reason  to  fear  that  such  a  step 
will  be  taken,  in  which  case  he  may  retain  the  price,  unless  the  suing 
creditor  shall  relieve  him  from  this  disturbance,  or  give  him  proper 
security  against  it." 

The  two  articles  being  construed  together,  lead  to  the  conclusion 
that  the  purchaser's  fears  in  the  i>reseiit  case  are  ill-founded.  We  find 
nothing  in  the  record  to  justify  the  slightest  fear  on  the  part  of  this 
purchaser  of  any  hostile  action  by  the  holders  of  the  general  mortgages 
and  privileges  recorded  against  the  property,  calculated  to  disquiet 
him  in  his  unencumbered  title.  On  the  contrary,  the  record  discloses 
that  those  creditors  are  claiming  i)aymeut  by  preference  out  of  the 
Tery  proceeds  of  his  purchase,  and  that  they  are  therefore  thu 
judicially'  estopped  from  any  future  attempt  to  enforce  their  mortgage 
claims  against  the  property. 

The  same  estoi)pel  would  apply  to  tlie  holder  of  the  only  special 
mortgage  heretofore  existing  on  the  property,  inferior  in  rank  to  that 
of  the  seizing  creditor.  That  mortgage  is  held  by  the  ailminis^^rator 
who  specially  sets  it  up  in  his  rule,  and  claims  payment  thereof  out  of 
the  proceeds  of  the  sale,  as  the  next  mortgage  in  rank  after  that  of  the 
seizing  creditor,  and  hence  he  would  likewise  be  forever  estopped 
from  claiming  any  mortgage  rights  against  the  property. 

The  record  thus  shows  a  concurms  among  all  tlie  creditors  who 
could  possibly  urge  any  mortgage  claim  against  the  property  purchased 
by  the  defendant  in  rule,  who  have  all  transferred  their  respective  and 
adverse  rights  from  the  thing  to  the  proceeds  of  the  sale. 

What  harm  can  therefore  befall  this  purchaser  by  paying  over  the 
price  of  his  purchase  ?  Under  the  state  of  the  pleadings  he  can  easily 
obtain  an  order  directing  that  all  pre-existing  mortgages  affecting  the 
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immovable  wliioh  he  has  bought  be  cancelled  and  erased.     What  can 
he  ask  l>eyond  that  protection  f 

These  are  the  very  rights  wliicli  the  law  intends  to  secure  liiiu,  by 
allowing  him  to  retain  the  balance  in  his  hands  after  paying  the  seizing 
creditor.  Tlie  reason  of  thc»,  law  having  ceiised,  its  application  can  no 
longer  be  invoked. 

We  have  carefully  examined  and  given  due  <>ousideration  to  the 
numerous  authorities,  all  decrisious  of  tlie  court,  which  the  purchaser's 
counsel  cpiote  in  support  of  his  claim. 

They  each  and  all  refer  to  cases  in  which  the  purchaser  had  to  meet 
and  deal  with  specUU  mortgages,  either  anterior,  concurrent  or  subse- 
quent, and  in  which  his  title  could  have  been  jeopardized  by  those 
encumbrances  in  case  he  had  unguardedly  paid  the  whole  of  his  pur- 
chase price  either  to  the  sheriff*  or  to  the  succi^ssion  representative 
Hence  these  authorities  fail  to  bear  him  out  in  his  contention.  l*ep]>er 
vs.  Duulap,  16  La.  170  j  Hank  vs.  Peters,  2  Rob.  214;  Scott  vs.  Feath- 
erston,  5  Ann.  318;  Quertier  vs.  Hill,  18  Ann.  65  ;  Johnson  vs.  Duncan, 
24  Ann.  381 ;  Bank  vs.  Smith  et  al.,  27  Ann.  (K);  (ially  vs.  Dowling,  30 
Ann.  323 ;  Bucos  vs.  Hernandez,  81  Ann.  86. 

We  note  the  great  and  very  contident  reliance  which  his  counsel 
place  in  the  case  of  Morris  vs.  Cain's  Executors,  34  Ann.  657,  which 
they  hold  up  as  absolutely  sustaining  their  position  in  this  case. 

Hut  it  appears  from  that  deiision  that  the  mortgages  which  the  pur- 
chaser had  to  provide  for  were  special  mortgages,  created  by  the  same 
ac^t  whence  the  mortgage  of  the  seizing  creditor  had  entanat<'d  although 
of  inferior  rank. 

It  was  in  view  of  that  condition  of  things,  and  with  reference  to  the 
special  mortgages  then  under  discussion,  that  we  used  the  following 
language,  which  is  quoted  by  appellant  as  decisive  of  the  issue  wl»ich 
now  concerns  us:  "The  case  would  be  different  if,  after  the  payment 
of  the  seizing  creditor  and  retaining  an  amount  sufficient  to  pay  ante- 
rior, concurrent  and  subsequent  mortgage  and  privilege  creditors,  there 
remained  a  balance  of  the  price  of  adjudication;  but  it  would  be  only 
to  such  balance  that  the  executors  could  raise  their  claim," 

The  balance  now  in  the  hands  of  the  purchaser  in  this  ease  is  pre. 
cisely  in  the  condition  of  the  balance  as  described  in  that  quotation. 

It  is  now  before  the  Court  for  distribution  as  in  concurso;  the  proper 
place  for  its  distribution  is  in  the  administration  of  the  succession  to 
which  the  fund  belongs  of  light,  and  the  administrator  is  the  proper 
custodian  thereof,  for  payment  in  due  course  of  administration.  Such 
were  the  coDclnsions  of  the  district  judge;  they  are  supported  by  good 
Jaw,  and  they  have  our  sanction. 
Judgment  affirmed. 
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The  rule  has  loDg  been  settied  that  all  parties  to  the  record  ^ho  are  interested  in  maintain- 
ing the  judgment  must  be  made  parties  to  the  appeal  from  it. 

Where  the  tableau  of  distribution  and  final  account  of  an  administratrix  have  been  homolo- 
gated and  the  funds  have  been  distributed  in  accordance  therewith,  and  a  creditor  of  the 
deceased,  vrho  was  not  a  party  to  the  mortuary  proceedings,  appeals  from  the  fudgment' 
of  homologation,  he  must  make  the  creditors  who  have  been  paid  parties  to  his  appeal. 

When  the  petition  of  appeal  contains  no  prayer  for  citation  and  none  is  issued,  the  fault  is 
the  appellant's  and  dismissal  is  the  penalty  of  his  neglect.  The  Act  of  1839.  now  See. 
31)  Sev.  Stats.,  does  not  cure  thi»  defect 

APPEAL  from   the  Tentli   District  Court,  Parish  of  Red   River. 
Hall,  J. 

Pier  son  d  Hull  for  tlie  AppeHant. 
JEgan  &  Pierson,  contra. 


The  opinioD  of  the  Court  was  delivered  by 

Manning,  J.  This  appeal  is  tr^keii  by  petitiou  of  a  ci  editor  of  Um 
succession  from  t)ie  judgracDt  homologatiug  the  distribution  of  its 
assets,  the  creditor  not  having  been  a  party  to  tlie  proceedings  in  the 
lower  court. 

Treadwell  died  in  March,  1885,  and  his  widow  qualified  as  adminis- 
tratrix on  the  15th  of  the  next,  month.  A  statement  or  tableau  of  debts 
was  made  and  filed  the  following  day  along  with  a  petition  for  the  sale 
of  the  property,  it  appearing  that  the  debts  exceeded  the  appraised 
value  of  the  property.  The  sale  was  made.  The  plantation,  which 
was  appraised  at  $10,000,  brought  $12,000.  The  rest  of  the  property, 
appraised  at  a  fraction  under  two  thousand  dollars,  brouglit  the  full 
appraisement.  A  tableau  of  distribution  was  filed,  advertised  and  ho- 
mologated, no  opposition  having  been  made  thereto,  and  the  funds 
were  distributed. 

In  December  following,  S.  W.  Rawlins,  alleging  that  he  is  a  creditor 
of  the  deceased,  petitioned  for  a  devolutive  appeal,  which  was  granted. 
The  administratrix  has  alone  been  cited,  and  she  moves  to  dismiss  on 
the  ground  that  the  creditors  who  have  been  paid  have  not  been  made 
parties  to  the  appeal. 

The  motion  must  prevail. 

The  rule  is  and  has  long  been  settled,  that  all  parties  to  the  record 
who  are  interested  in  maintaining  the  judgment  must  be  made  parties 
to  the  appeal  from  it,  and  this  rule  has  been  often  applied  to  appeals 
such  as  this,  it  having  been  uniformly  held  that  in  an  appeal  from  & 
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ja<l;;mtint  homologating  nii  administratoiV  final  account  the  creditors 
\>lii>  luivi-  l)oen  paid  aie  n<'c<*8«ary  parties.  Sue.  Dnco,  Manning^rt 
I'nri'ii.  Cns.  229;  Condon  vs.  Sninoiy,  12  Aun,  601,  and  authorities 
tliere  cited:  Broussard  vs.  Rohin,  13  Ann.  560;  Cunnnings  vs.  Erwin, 
14  Aun.  315. 

The  appelhmt  cannot  invoke  the  rule  that  when  the  fault  is  not  his 
he  cannot  aufl'er  for  another^  iie«;lect  or  omission,  for  liere  tlie  fixult.  is 
his.  He  did  not  ask  that  citation  should  issue.  His  petition  for  appeal 
concludes  with  this  prayer:  *' Wherefore,  premises  considered,  peti- 
tioner prays  for  an  oider  of  devolutive  appeal,  returnable  to  the  Su- 
preme Court  on  the  second  Monday  of  February,  1K8G,  according  to 
law.     He  prays  for  all  orders  necessar}-  and  genernl  relief." 

There  is  no  prayer  for  citation  of  anyone,  nor  was  any  ftrdered,  the 
judge  having  simply  granted  the  appeal  Jind  prescribed  the  amount  of 
the  bond.     The  prayi-r  for  all  necessary  orders  does  not  include  it. 

This  omission  is  not  cured  by  the  Act  of  18.'i9,  now  Sec.  »%*  Rev.  Stats., 
ii.  series  of  decisions  having  settled  that  this  statute  is  not  a])plicable 
to  so  vital  a  jirayer  as  that  for  citation  wlien  the  appeal  is  by  petition, 
iind  that  u-hen  that  prayer  is  not  made  the  lack  of  it  is  attributable  to 
the  appellant.  Pagan  vs.  Moiiarty,  Manning's  Unrep.Cas.  439;  Adams 
vs.  Dermody,  21  Ann.  238;  G  nil  beau  vs.  Cormier,  Idem,  629;  Gerodias 
-vs.  Handy,  31  Ann.  334. 

The  appellant  coni])lains  that  **a  summary  ])rocess  of  administration 
was  adopted."  Creilitors  of  successions  have  rarely  had  occasion  to 
•complain  of  the  speedy  settlement  of  them.  The  evil  lies  in  the  oppo- 
site direction,  but  in  this  case  the  final  account  was  filed  May  29th. 
Only  ten  days  advertisement  of  it  was  required,  bui  it  was  not  homol- 
ogated until  July  18th,  nearly  two  months  interval. 

The  appeal  is  dismissed. 
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W.  H.  Cook,  Tax  Collector,  and  Folicic  Jvhy  of  St.  Tammany 

vs.  THEODOUK    DKNDINdEK. 
Pai-iHhe«  .'ire  vestetl  with  the  power  to  tax  persons  and  property  in  incorporntecl  towns,  un- 
less 8ach  power  is  withdrawn  b}'  le^rinlntive  anthority. 
Xo  legislative  act  baa  deprived  the  parihh  of  St.  Tamninny  of  the  power  to  levy  such  taxa- 
tion in  the  town  of  Madison ville. 
"Tlio  Act  110  of  1880,  conferring  npon  incorporated  towus  the  power  of  amending  their  char- 
ters, only  confen'ed  on  them  the  powor  to  legnlate  their  internnl  organization  and  the 
modes  and  agencies  hy  which  the  powern  and  privileges  coufeired  upon  them  bylaw 
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Tux  Oiilleo.tor  au«l  INilifi' Jury  vk.  D«'gdin}:«:r. 

niijzhr  be  oxorfiHed.    It  did  unt  nutlibiize/Mirtii.  by  nucb  ani«-n  Inifiit*,  to  extend  their 
powers  and  pnvilr;:<»H  or  ti)  alter  or  iIpi-Ii-ov  ibt*  »'xi>tiii^  auibmily  of  tbo  State  or  parish 
over  their  inhabitants. 
Hence,  the  provisions  of  the  ann  nd<  d  rhnrfei  of  UadiKoi.ville  adopted  nuder  that  act,  pro 
hihitinK  the  iiMpoisitiftn  of  a  parish  tax  or  lu'cnpe.  18  ultra  rm>«,  nail  and  void. 


A 


PPEAL  from    tlie  Justice  Court.   Fii.'^t   Ward,   St.  Tammany. 
Jhiporte.  J. 


White  (S:  Saunders  and  John  Wadftworth  for  Plaiiitift's  and  AppellaDts. 
Tho8.  C.  TF.  Ellis  for  Defendant  and  Appellee. 


The  opinion  of  the  ('ourt  was  delivered  by 

Fenner,  J.  The  sole  question  involved  in  this  case  is  the  legality 
of  a  license  tax  imposed  by  the  police  jury  of  the  parish  of  St.  Tam- 
many upon  the  business  defendant,  who  is  an  inhabitant  of  the  town 
of  Madisonville,  conducting  his  said  business  within  said  limits. 

It  is  not  disputed  that,  under  the  general  law  of  the  State,  the  police 
juries  of  parishes  are  vested  with  power  to  tax  property  and  persons 
within  the  limits  of  incorporated  towns,  unless  such  power  be  withheld 
or  withdrawn  by  express  legislative  provision.  Benefield  vs.  Hines, 
13  Ann.  420^  Maurin  vs.  Smith,  25  Ann.  445;  Iberians.  Chiapella,  30 
Ann.  1J43. 

It  is  admitted  that  the  legislative  charter  of  the  town  "of  Madison- 
ville (Acts  of  1852,  p.  226)  conferred  no  exemption  of  its  people  or  prop" 
erty  from  parochial  taxation,  and  that  no  other  legislative  act  embody- 
ing such  exemption  has  ever  been  passed. 

But  in  1880,  the  Legislature  passed  Act  No.  1 10  of  that  year,  entitled 
**An  Act  prescribing  the  manner  of  nlteriug,  changing  or  amending  the 
charters  of  cities  and  t^wns  in  the  State  of  Louisiana  (the  city  of  New 
Orleans  excepted;,"  which  delegated  to  the  people  of  such  towns  and 
cities  the  power  of  altering  and  amending  their  charters,  by  a  vot<j 
thereon  taken  at  special  t lections  held  in  accordance  with  regulations 
inescribed  in  the  act. 

Availing  themselves  of  the  provisions  of  this  act,  the  people  of  the 
town  of  Madisonville  adopted,  in  1883,  an  amended  charter,  the  only 
feature  whereof  with  which  we  are  presently  concerned  is  Section  8, 
declaring:  **Tha'.  the  power  of  the  police  jury  shall  cease,  so  far  as 
respects  woods,  roads  and  highways  in  said  town  of  Madisonville,  and 
the  imposition  of  a  parish  tax  or  license  w  hereby  especially  prohibited:' 

This  section  furnishes  the  sole  foundation  for  the  defendant's  con- 
tention that  th«»  parish  license  herein  claimed  is  illegal. 

Plaintiflf  opposes  this  contention  on  the  double  grounds: 
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1st.  That  Act  IIH  of  IddO  is  uiicoiistitntional; 

2cl.  That,  even  if  constitutional,  it  does  not  confer  upon  towns  tbe 
I)ower  of  assuming  new  and  a<UIitional  privileges,  or  of  taking  away 
from  parishes  powers  hitherto  possessed  by  them,  bnt  only  to  regulate 
theirmethods  of  internal  government  and  the  ntodes  in  which  the  priv- 
ilege conferred  upon  them  shall  be  exercised. 

The  case  is  so  clearly  with  Uie  plaintiff  on  t]ie  second  ground  that 
we  have  no  occasion  to  consider  tiie  first. 

Tlie  towns  of  the  State  would,  indeed,  V)e  ** chartered  libertines,"  if, 
by  amending  their  own  charters,  they  coidd  confer  upon  themsclveB 
indefinite  privileges  and  immunities,  and  repeal  and  annul  the  general 
laws  of  the  State  so  far  as  applicable  to  them. 

The  proposition  is  eqnally  inconsistent  with  any  reasonable  con* 
strncnon  of  the  Act  of  1880,  and  with  the  fundamental  principles  of  the 
law  of  corporations. 

The  act  evidently  deals  with  towns  as  already  constituted,  with  pow- 
ers and  privileges  defined  and  fixed  by  law,  and  gives  them  the  power, 
by  appropriate  amendments,  to  regulate  their  internal  organization 
and  tlie  modes  and  agencies  by  which  these  powers  ma^*  be  exercised. 
Jt  contains  no  reference  wliatever  to  the  relations  between  their  inhab- 
itants and  the  State  or  parishes,  and  confers  no  power  express  or  im- 
plied to  alter  or  destroy  these  relaticms.  The  authority  to  abrogate  an 
existing  power  of  parochial  taxation  wowld  be  so  extraordinary  a  func- 
tion to  ctmfer  npon  a  town  that  it  conld  be  deduced  from  nothing  less 
than  the  most  express  and  unambiguous  provision  of  the  law.  Yet  thi& 
is  what  tbe  town  of  Madisonville  claims  to  have  done  and  to  have  had 
the  right  to  do.  The  powers  of  municipal  corporations  can  only  be  de- 
rived from  direct  legislative  authority,  and  are  closely  limited  to  the 
express  words  of  the  grant  and  to  necessary  implications  therefrom, 
and  all  reasonable  doubts  concerning  the  existence  of  power  are  to  be 
resolved  against  it.  Dillon  Muu.  Corp.  J  55,  et  passim.  These  princi- 
ples are  of  transcendent  importance,  and  it  is  not  to  be  supposed  that 
tbe  Legislature  intended  to  abrogate  them  by  *\  sweeping  grant  of  au- 
thority to  towns  to  assume  whatever  powers  they  please. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed;  and  it  is  now  ordered^ 
adjudged  and  decreed  that  plaintiff  have  judgment  against  defendant, 
Dendinger,  for  the  license  taxes  claimed,  viz:  the  sum  of  twenty  dol- 
lars, with  interest  according  to  law  and  costs  m  both  courts. 
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No.  96:38. 
Thk  State  ex  uel.  J.  M.  Lkvet  vs.  Antoinette  and  Chaiiles  Lapey- 

KOLLEKIE   AND   THE    SllEKJFF    OF    THE    PAKISH    OF   St.    JoHN    THE 

Baptl^t. 

A  writ  of  prohibition  will  not  iswuo  to  nirest  the  cxecutiou  of  a  judgment  of  one  of  tbe  courts 
of  appeals,  ou  ilie  complaint  of  the  party  cant,  on  the  ground  of  want  of  ju'  isdiction,  un- 
less it  appe&rs  trora  the  record  that  the  court  was  absolutely  without  jurisdiction  in  the 
premises. 

In  an  action  of  boundary  between  the  owners  of  two  coutiguonn  estates,  the  test  of  jurisdic- 
tion if}  not  iu  the  value.of  either  or  both  of  the  adjacent  estates,  but  in  the  value  of  the 
strip  of  land  included  between  the  two  contested  lines;  and  if  it  appears  that  the  value 
of  such  strip  of  laud  is  in  the  sum  of  three  hundred  dollai  s.  the  juiistlietion  of  the  cause 
on  appeal  is  iu  the  court  of  uppeals,  and  not  in  the  Sapit-me  Court.  The  case  of  Loiu- 
baid  VH.  Belanger.  35  Ann.  311.  affirmed. 

A    PPLTCATION  for  Prohibition. 


i\ 


James  Legendre  for  the  Relator. 

O.  Leche,  L.  DeFoorUr  and  James  I).  Au(/nsfin  for  tlie  RcBpondents: 

1.  In  an  action  of  bonndaiy,  the  only  matter  in  dispute  is  the  value  of  the  lands  included 
between  the  two  contested  lines,  and  unless  relator  shows  the  value  of  such  strip  eic- 
ceeds  two  thonssnd  dollars,  the  Supreme  Court  is  without  juriadiction.    35  Ann.  311. 

2.  In  this  case  the  action  partakes  of  the  nature  of  an  action  of  boundary  (only  iu  this 
sense)  that  the  reports  of  the  parish  surveyor  chosen  by  both  parties  to  draw  the  bound  - 
ai-y  line  is  .Hoa}<;ht  simply  to  be  approved  and  homologated— both  by  the  allegations  and 
prayer  of  respondent's  petition. 

And  therefore  the  only  matter  in  contest  would  be  the  surplus  Inud  beyond  the  titles  of 
the  parties  apportioned  according  to  law  by  their  chosen  surveyor  iu  proportion  to  the 
respective  titles  of  the  parties 

The  aftidavit  of  respondents  that  said  disputed  strip  is  worth  three  hundred  dollars,  taken 
in  connection  with  the  report  and  testimony  of  the  surveyor,  settled  the  qifestion  of 
jurisdiction.  C.  C.  83-2.  833,  Sra  :  R.  S.  3740,  3743,  3745.  See  Exhibits  A  and  B,  annexed 
to  the  return  of  respondents. 

3.  A  party  cannct  shift  his  position  to  a  contradictory  one,  so  as  to  defeat  the  action  of  the 
law.    Louque'a  D.,  p.  2S5,  §  61,  and  p.  236,  §  84. 

4 .  After  the  consent  survey,  the  sole  object  of  the  action  of  respondents  against  relator  was 
to  prevent  a  disturbance  to  their  possession  of  the  strip  of  land  allotted  to  them  propor- 
tionately by  the  surveyor,  and  that  possession  is  alleged  to  bo  worth  throe  hundred  dol- 
lars ;  therefore  the  appellate  jurisdiction  was  legally  exercised  in  the  premises.  Neither 
the  title,  ownership  or  possession  of  the  properties  owned  by  the  litigants  were  in  quee. 
tion,  and  the  issue  was  simply  which  line  should  be  decreed  to  be  the  true  one  and  to 
whom  the  twenty-foot  strip  belonged  to :  therefore  it  is  the  ownership  and  possession  of 
the  latter  which  determined  the  appellate  jurisdiction  of  the  Circuit  Court.  Lombard 
vs.  Belanger,  35  Ann.  311 :  see  also  Manning's  Unieported  Cases  of  Supreme  Court,  Ter- 
noir  vs.  Weaver,  p.  107. 

5.  Where  it  appears  from  the  record  tliat  the  lower  court  had  jurisdiction,  and  the  proceed- 
ings were  regular,  a  writ  ot  prohibition  will  not  insue  from  the  Supreme  Court  on  an 
application  based  on  the  ground  that  the  lower  court  had  usurped  jurisdiction  and 
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anthoiity,  etc.  34  Ana.  7dS  ;  33  Ann.  257,  1356,  and  aathorities  there  quoted;  3G  Ann. 
768;  352  Ann.  555,  State  ex  rel.  vs.  Falla, 

€.  Relator  is  now  eittopped  from  seeking;  relief  by  writ  of  prohibition,  becaase  he  submit- 
ted lo  thf)  Jurisdiction  of  the  appellnte  tribunal  by  pleading  all  his  defenses  to  said 
appeal.  He  should  have  desisted  at  first  and  applied  for  the  remedy  he  now  seeks.  He 
took  the  chances  of  a  Judjiment  in  his  favor,  and  he  now  complains  because  hs  has  been 

disappoioted.    State  ex  reJ.  ra.  Judge,  36  Ann.  768. 


Tho  opinion  of  the  Court  was  delivered  by 

Po(;n6,  J.     The  fact«  are  as  follows : 

At  a  sale  for  i>artition  of  a  tract  of  land  hitherto  owned  in  indivision 
by  relator  an  dthe  father  of  the  respondents  Lapeyrollerie,  the  parties 
hereto  purchased  two  contiguous  parcels  of  the  land  thus  partitioned. 
With  a  view  to  establish  proper  boundaries  between  their  respective 
estat^^s  tliey  employed  a  competent  surveyor,  who  found  an  excess  of 
land  beyond  the  (immtity  called  for  l>y  their  respective  titles.  That 
excess,  which  was  a, strip  of  land  twenty  feet  in  width,  was  awarded 
by  the  surveyor  to  the  contiguous  owners  in  proportion  to  their  respec- 
tive quantity  of  laud  as  shown  by  their  titles. 

On  the  refusal  of  the  relator,  Livet,  to  accept  the  surveyor's  plan,  suit 
was  brought  agfiiust  him  for  the  purpose  of  obtaining  a  judicial 
enforcement  of  the  bouiularies  as  settled  by  the  surveyor.  The  trial 
in  the  District  Court  resulted  in  a  judgment  against  plaintift's,  who 
thereupon  took  an  appeal  to  the  Court  of  Api)eals. 

In  that  court  the  relator  herein,  who  was  the  appellee  tlu're,  moved 
for  a  dismissal  of  the  appeal  on  the  ground  that  the  jurisdiction  of  the 
cause  belonged  to  the  Supreme  Court.  His  motion  was  overruled  and 
the  judgment  appealed  from  was  reversed. 

In  due  course  execution  was  issued  on  the  judgment  of  the  Court  of 
Appeals.  Hence  this  application  for  a  writ  of  prohibition,  under  the 
provisions  of  Article  853  of  the  Code  of  Practice.  The  question  of 
jurisdiction  depends  upon  the  determination  of  the  precise  matter  in 
dispute  between  the  parties  to  the  original  suit. 

The  counsel  of  both  parties  are  in  accord  that  the  action  was  one  of 
boundary,  and  the  record  shows  that  the  strip  of  land  which  the 
plaintiffs  claimed  undc^r  the  surveyor's  report,  and  which  the  defendant 
refused  to  yield,  was  of  the  value'  of  three  hundred  dollars.  Relator's 
<;onteution  is  that  the  test  of  jurisdiction  is  the  value  of  the  two  contig- 
uous estates,  which  in  this  case  is  shown  to  exceed  two  thousand 
dollars,  and  not  in  the  value  of  the  narrow  stiip  of  land  which  may  be 
the  bone  of  contention  between  the  parties  ;  and  his  main  reliance  is 
on  Articles  824  and  825  of  the  Civil  Code,  which  assimilates  the  action 
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ofbouudary  to  the  action  of  partition.  Hence  he  argues  that,  as  in  the 
jiction  of  partition  the  value  of  tlie  whole  estjite  is  the  test  of  jurisdic- 
tion, so  in  an  action  of  boundary  tlie  value  of  the  two  contiguous 
estates  is  the  criterion  of  jurisdiction. 

Under  the  two  articles  referred  to,  there  are  only  two  features  in 
common  between  the  two  actions.  They  are  both  derived  from  the 
same  source  ;  the  principle  that  no  one  is  bound  to  live  in  indivision 
with  anotlier  (Art.  824),  and  neither  can  be  met  by  the  plea  of  prescrip- 
tion. (Art.  825.)  But  in  all  other  respects  they  are  essentially  and 
materially  different. 

The  case  in  hand  is  a  fair  illustration  of  the  correctness  of  this 
propositifm,  and  of  the  fallacy  of  relator's  contention.  Before  the 
partition  sale  the  t^wo  estates  were  held  in  indivision  between  Li  vet 
and  the  Lapeyrolleries.  For  the  puri)ose  of  the  partition  the  whole 
property'  was  under  the  control  of  the  court,  and  at  the  partition  sale 
each  estate  went  to  the  respective  purchaser.  When  the  o\Aiiers 
proceeded  to  establish  their  boundaries,  which  act  was  a  necessai-y 
result  of  the  partition,  and  when  they  differed  as  to  the  proper  bound- 
ary, and  went  into  court  a  second  time,  their  respective  titles  which 
had  been  settled  by  the  partition  sale,  were  not  before  the  court  for 
its  action,  for  there  wjis  no  contest  touching  them.  But  the  only 
matter  submitted  to  the  court  for  adjudication  was  the  settlement  of 
the  boundary  line  which  was  to  separate?  the  two  contiguous  estates,  or 
to  determine  what  proportion  of  the  surplus  land  discovered  bj^  the 
survey,  was  to  accrue  to  each  of  the  contiguous  estates.  Each  of  the 
purchasers  at  the  partition  sale  was  then  and  is  yet  in  possession  of  all 
the  land  which  his  title  calls  for,  hence  the  value  of  either  or  of  both  of 
the  contiguous  estates  has  ceased  to  be  a  factor  in  the  litigation.  Hence 
it  follows  that  the  only  matt^er  in  dispute  before  the  Distinct  Court,  and 
on  appeal  therefrom,  was  that  portion  of  the  twenty  feet  suridus  land 
which  the  plaintiff  claimed,  and  which  is  shown  not  to  exceed  three 
hundred  dollars  in  value. 

If  it  be  true,  as  intimated  by  relator's  counsel,  that  the  suit  partook 
more  of  the  nature  of  an  action  of  partition  than  that  of  boundary,  the 
property  to  be  partitioned  would  be  the  strip  of  land  twenty  feet  in 
width,  and  he  does  not  even  jiretend  that  its  value  exceeds  the  juris- 
diction of  the  Court  of  Appeals.  Hence  that  horn  of  the  dilemma  does 
not  favor  him.  But  if  it  be  the  action  of  boundary,  on  which  point  we 
entertain  no  doubt,  the  test  of  jurisdiction  is  in  tlie  value  of  the  tract 
t)f  land  included  between  the  contested  boundary  lines. 
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This  question  came  up  in  the  ease  of  Lojnbard  vs.  Jielan^er,  :i5  Ann. 
811,  and  we  there  held,  as  we  do  now,  tliat  **  the  value  of  that  jjortion 
of  the  adjacent  estates  which  wonhl  be  involved  by  selecting  either  of 
the  eontest^'d  lines  as  the  true  boundary  line  between  the  two  estates 
is  the  real  matter  in  dispute  ^'  in  the  action  of  boundary. 

These  considerations  lead  to  the  conclusion  that  the  Court  of  Appeals 
did  not  err  in  maintaininfi;  their  jurisdiction  of  the  cause,  and  that 
therefore  there  is  no  ground  for  the  writ  of  prohibition  herein  prayed 
for.  It  is  therefore  ordered  that  the  alternative  writ  of  prohibition 
issued  herein  be  recalled  and  set  aside,  and  that  relator's  application 
be  dismissed  at  his  costs. 
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He  who  is  in  fault  and  nnes  for  daiuaKea  reitiiltlog  from  tliat  faalt,  cannot  recover  for  the 
iqjaries  inflicteil  on  Iiiro,  although  the  perpetrator  of  tbeni  was  not  Justified  in  law  in  his 
own  conduct. 

In  a  civil  suit  for  damages  for  injuries  caused  by  the  defendant's  shooting  the  plaintiff,  evi' 
dence  of  thi-eats  of  the  plaintiff  that  he  intended  to  do  violenoe  to  the  defendant,  and  of 
their  communication  to  the  defendant  pi ior  to  the  shooting,  is  admissible  to  shew  the 
impression  made  on  the  defendant's  mind  by  the  communication. 

In  such  salt  the  indictment  and  verdict  in  a  criminal  prosecution  of  the  defendant  for  the 
offence  of  shooting  the  plaintiff  are  admissible  in  evidence,  not  as  conclusive  of  the 
plaintiff's  light  or  want  of  right  to  recover,  but  as  proper  to  be  connidered  by  tlie  jury 
in  determining  the  issue  before  them. 

APPEAL  from  the  Fifteenth  District  Court,  Parish  of  West  Felic- 
iana.    Yoifttj  J. 


W.  W.  d:  //.  O.  Leake  for  Plaintiffs  and  Appellants. 
Wickliffe  d'  Fisher  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  S.  M.  Bankston  and  his  wife  sue  in  behalf  of  their  mi- 
nor son,  Marcus,  for  $*^,79:i.20  as  damages  for  injuries  inflicted  on  him 
by  Cheston  Folks,  by  shooting  him  three  times  with  a  pistol.  Of  this 
aiini  $2,()00  are  claimed  as  exemplar}*  damages,  $500  as  actual,  $250  for 
lawyer's  fee,  and  $43.20  for  doctor's  bill  and  medicines.  The  shooting 
was  in  the  public  streets  of  the  town  of  St.  Francisville,  last  August, 
Marcus  being  then  in  his  twenty-first  year.  lie  was  confined  to  his 
bed  four  days,  to  his  room  rv  week,  and  was  kept  from  work  three 
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weeks.  He  is  a  fariijer  and  labourer,  reuts  a  few  acres  of  land  and 
works  it  liiniself,  and  says  he  lost  a  dollar  a  day  wliile  disabled. 

The  defence  is  that  the  shooting  was  to  protect  his  own  (the  defen- 
dant's) life  and  to  save  himself  from  bodily  harm. 

The  case  was  tried  by  a  jnry,  who  refused  to  give  any  damages  and 
found  for  tlie  defen*hint.  A  criminal  prosecution  of  Folks  preceded 
this  suit,  and  resulted  iu  Iiis  acquittal. 

We  sliall  not  disturb  the  judgment. 

The  testimony  conflicts,  but  it  is  luanifcst  that  Marcus  Bankston 
brought  tlie  trouble  on  himself.  He  had  taken  offence  because  Folks 
rented  a  piece  of  land  that  he  Uanted,  and  yet  nu)re  ** because  (to  use 
liis  own  language)  you  (Folks)  ride  by  me  ard  never  speak,  and  think 
yourself  better  and  above  me."  Tiiis  rankled  in  his  heart,  and  he  ofteu 
said  to  others  that  he  woubl  do  divers  things,  snch  as  rub  his  fist  in 
Folks'  face  when  he  next  met  him,  cut  his  throat  from  ear  to  ear,  and 
the  like.  He  even  asked  his  interlocutors  to  tell  Folks  what  he  had 
said,  and  they  did  it. 

His  own  testimony  of  what  he  said  to  one  of  the  witnesses  is  as  fol- 
lows: 

Question.  *'Did  you  not  then  and  there  call  Folks  a  damn  son  of  a 
bitch'*'  and  he  answered 

**I  did,  and  then  I  said  I  will  take  thac  back.  I  said  to  Collier  Carr, 
'you  tell  Folks  that  he  is  a  damn  rascal.  He  laughed  and  made  fun  of 
me,  and  I  can  rub  my  fist  in  his  face.'  And  I  said,  *no,  you  need  not 
tell  him  any  of  this,' and  he  said  no  he  was  not  going  to  tell  him." 

Of  course  tins  is  the  most  favorable  version.  Several  witnesses 
assert  that  he  used  the  coarsest  and  vilest  expressions,  and  with  oaths 
nm\  threats  of  what  he  should  do  to  Folks,  and  which  he  requested 
should  be  communicated  to  him.  They  were  communicated  to  Folks, 
and  if  this  was  done  even  without  the  dressing  and  ornameutatiou 
usual  on  such  ociasious,  the  delivery  of  the  messages  in  their  una" 
domed  brutality  w.as  enough  to  alarm  Folks  for  his  safety.  This  con- 
versation of  Bankston  we  have  quoted  above  was  on  Thursday  night, 
and  not  that  version  but  a  very  different  and  more  trirthful  one  was 
told  Folks  on  Friday  night.     The  shooting  was  on  Satunlay. 

Folk^  passed  Bankston  and  his  party  of  relatives  on  the  road  tt»  tlie 
town  on  Saturday,  and  bought  or  borrowed  a  j)istol  as  sn<in  as  he  got 
there.  On  Bankston's  arrival  Folks  went  up  to  him,  Folks  afoot  and 
Bankston  on  horseback,  nt)t  having  alighted,  and  said:  **Whathavf  I 
'done  to  vou  to  cause  vou  to  talk  about  me  this  wav?"     Baiikston'.H 
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reply  was:  "God  damn  you,  because  you  ride  by  me  and  wont  speak 
to  me,  and  seem  to  tliink  yourself  better  and  above  me."  I  said^ 
"  Bankston  you  have  tlireatened  to  rub  your  fist  in  my  face,  and  to  cut 
my  throat  from  ear  to  ear.  Is  tliat  so?"  He  said,  "Yes,  I  said  it  and 
I  can  do  it."  And  I  said,  "Do  you  feel  like  doiug  it  now?"  And  he 
said,  "You  can't  bluflP  me," 

This  is  Folks'  testimony  of  what  preceded  the  rencounter.  Banks- 
ton  at  that  moment  put  his  hand  behind  him,  the  movement  he  would 
liave  made  if  he  were  about  to  draw  a  pistol  from  his  pocket.  In  fact 
he  liad  none.  Instantly  leaning  over  to  one  of  his  party,  he  reached 
out  and  asked  for  a  pistol,  and  then  Folks  drew  and  fired. 

The  whole  afiuir  is  a  disgrace  to  any  civilized  community.  Folks 
should  not  liave  armed  himself,  nor  sought  Bankston,  nor  fired.  If  he 
apprelionded  violence  from  Bankstou,  his  plain  duty  was  to  make  oath 
of  it  before  an  officer  of  the  law  and  have  him  bouud  over  to  keep  the 
peace. 

Btit  Bankston's  threats  of  violence  caused  tlie  rencounter  and  his 
efforts  to  get  a  pistol  provoked  the  shooting,  aud  although  Folks  was^ 
not  justifiable  in  doing  what  he  did,  Bankston  cannot  recover  because 
he  was  himself  in  the  wrong,  and  because  the  difficulty  could  never 
have  occurred  had  he  not  invited  it  by  sending  messages  to  Folks  well 
calculated  to  alarm  him  for  his  personal  safety.  Vernon  v.  Bankston, 
28  Ann.  710. 

Bills  were  reserved  to  several  rulings  of  the  lower  court,  of  which 
only  two  need  be  noticed.  The  defendant  was  asked  to  state  what 
threats  of  Bankston  were  communicated  to  him  prior  to  the  shooting,. 
and  by  whom  were  they  communicated.  The  objection  was  that  all 
statements  made  to  the  witness  out  of  the  presence  of  the  plaintiff  are 
hearsay,  and  therefore  inadmissible,  and  the  court  sustained  the  objec- 
tion. 

The  defendant  was  the  witness.  The  object  was  to  shew  what  was 
tlie  impression  made  on  liis  mind  b^  the  communication  of  tlireats  and 
other  language  of  the  plaintiff,  for  it  matters  not,  so  far  as  that  object 
was  concerned,  whether  it  was  true  or  false  that  Bankston  had  said 
what  was  reported  to  Folks  as  his  saying.  The  evidence  shewed  the 
mental  impression  of  the  defendant  and  was  admissible  for  that  pur- 
pose. A  number  of  other  witnesses  had  already  testified  of  the  threats 
and  their  communication. 

The  indictment  and  verdict  in  the  criminal  prosecution  were  offered 
in  evidence  and  rejected  as  irrelevant.    They  were  admissible.    They 
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were  not  conclusive  of  the  plaintiff's  want  of  right  to  recover  in  a  civil 
action^  but  it  was  proper  that  the  jury  should  consider  the  result  of  the 
criminal  prosecution  for  an  offence  for  the  le<(Jil  consequences  of  which 
damages  were  clain)e<l  froin  its  perpetratoi*.  Several  witnesses  had 
been  interrogated  about  what  they  swore  on  the  criminal  trial, 

Tliese  rulings  were  in  i'avour  of  tlie  plaintiff',  notwithstanding  whicli 
the  defendant  had  a  verdict  and  judgment. 

Jud;riu(*nt  adirnied. 


,  38    270. 

IjTjm 

'?9t^i  0680. 

Till':  Statk  kx  iMiL.  J.  L.  (Joodwin  vs.  The  JrD(iKs  of  thk  ("oriiT 
OF  Appeals,  Second  Ciucmit. 

"When  a  plea  to  tlie  inrisUictiou  ratione  pentontr.  has  been  fUwl  in  tlio  District  Court  and 
referred  to  and  tried  with  thn  nieiits.  and  judgment  has  been  rendered  sustainin*;  the 
plea  and  disniissinir  the  demand,  the  party  injured  has  the  right  to  appeal  from  such 
judgment  to  the  proper  appnilnto  tribunal.  Such  appeal  vests  the  latter  with  full  jurta- 
diction  over  tlie  ca^e  and  over  all  questions  of  law  and  fact  involved  therein,  including 
that  of  the  jurisdiction  of  the  District  Coui  t.  In  determining  such  qncstioa  and  revera 
ing  the  judgment  apjwaled  from,  the  judges  of  said  court  do  not  transcend  the  bounds  of 
their  jurisdiction,  and  the  application  for  tlie  writ  of  prohibition  has  no  foundotiou. 

A    IMPLICATION  for  prohibition. 


C.  J.  and  J.  S.  Boatner,  for  the  Relators* 
MiUsaps  dt  Shohnftj  for  the  ltesi)ondents. 


The  opini«)n  of  the  Court  was  delivered  by 

Fenkeu,  J.  Relator  alleges  that  in  a  certain  attachment  suit  pend- 
ing in  the  parish  of  Ouachita,  he,  a  resident  of  the  parish  of  Jackson, 
was  served  with  interrogatories  as  garnishee ;  that  he  filed  his  answers 
to  the  same  denying  indebtedness;  that,  thereupon,  the  plaintiff  filed 
a  rule  traversing  his  answers  w-hich  was  served  on  him ;  that  ho 
pleaded  to  tlu'  jurisdiction  of  the  court,  ratione  personw,  on  account  of 
his  residen<'e  beyond  the  jurisdiction  of  the  court  and  right  to  be  sued 
at  his  domicile  ;  that  the  plea  was  referred  to  and  tried  with  the  merits 
and,  after  hearing,  the  District  Judge  sustained  the  ph^a;  that  plaintiff 
took  an  apjieal  to  the  Circuit  Court,  which,  after  hearing,  reversed  the 
judgment  of  the  District  Court,  overruled  the  plea  to  the  jurisdiction, 
iuul  gave  judgment  on  the  merits  against  relator. 
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We  omit  other  allegations  touching  the  existence  of  the  writ  of 
attachment,  because  they  involve  questions  of  fact  not  toucliing  the 
jurisdiction. 

Tliere  is  no  cliarge  that  the  case,  in  its  nature  and  amount,  was 
unappealable,  or  that  it  was  appealable  to  any  other  court  than  the 
Court  of  Appeals  for  the  Second  Circuit,  or  that  it  was  not  api)ealable 
to  said  court.  Hence  the  Circuit  Court's  jurisdiction  over  the  case  and 
over  all  questions  of  law  and  fact  involved  therein,  W4is  pc»rfect  and 
complete,  and,  in  determining  them,  it  did  not  transcend  the  bounds  of 
its  jurisdiction. 

There  is,  therefore,  no  foundation  for  the  writ  of  jirohibition  applied 
for. 

It  is,  therefore,  ordered  that  the  restraining  onler  herein  granted  be 
set  aside,  and  that  the  writ  of  iirohibition  be  denied. 


No.  9685.  ^g^, 

A.  I).  Hen'kel  vs.  F.  P.  Mix,  Sukkiff,  et  al,  3s  jwil 

When  parties  really  intend  to  create  a  mortgage  for  the  aeourity  of  an  existing  or  contem-      ^"^  ' 

plated  debt  and  adopt  the  form  of  a  sale  with  a  counter  letter  which,  taken  together, 
exhibit  snch  intention,  the  contract  will  be  construed  as  a  mortgage  and  effect  will  bo 
given  to  itaccoidingly. 

Bat  when  the  act  of  sale  and  the  counter  letter  both  concur  in  aatertiug  that  it  is  a  sale,  iho 
Utt«i,'  containing  the  agreement  that  the  vendor  may  redeem  within-  a  given  time,  it 
must  be  held  to  be  a  sale  with  the  right  of  redemption,  and  if  the  right  is  not  ex^'rcisefl 
within  the  time  agreed  on  it  is  forever  lost. 

When  the  vendee  or  his  representative,  ho  being  dead,  attempts  to  sell  the  land  before  the 
expiration  of  the  time  for  redemption,  and  the  vendor  injoibs  the  sale  on  other  groundM 
and  the  time  expires  before  the  trial  of  the  suit,  the  defendant  will  be  mulcted  in  costs 
that  were  incurred  before  the  expiration  of  the  time. 

A    PPEAL  from  the  Eighteenth  District  Coiirt,  Parish  of  Tangipahoa, 
jl\.     Thompson  J  J. 

B^id  &  Eeid,  for  Plain titt' and  Appellant. 

T.  C,  W.  and  5.  D.  Ellis,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  This  is  an  injunction  restraining  the  sheriflp  and  the 
administratrix  of  B.  S.  Gullett  from  selling  a  tract  of  land. 

In  October,  1880,  Henkel  sold  to  Gullett  the  tract  of  land  for  $2,079  6i> 
cash,  and  on  same  day  Gullett  made  and  signed  an  agreement  reciting 
that  he  had  bouglit  the  land  but  would  reconvey  it  if  within  two  years 
Henkel  paid  him  the  purchase  price  with  eight  per  cent  interest,  and 
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iiuian while  Heiikcl  iiiiglit  occup}-  it  as  his  tenant  free  of  charge  except 
tlie  interest  specitied. 

Gullett  (lied  in  1881  and  his  widow,  as  administratrix,  inventoried 
the  land  as  the  proi>eity  of  the  succession,  and  in  the  spring  of  1882 
she  obtained  an  order  of  court  for  its  sale,  and  advertised  it,  where- 
upon Ueiikel  filed  this  suit. 

Henkel  died  in  July,  1883,  and  his  widow  and  heirs  were  made 
parties.  The  case  was  tried  in  Januarj',  1886,  and  the  defendants  had 
judgment  dissolving  the  injunction. 

Henkel  had  declared  and  recorded  this  property  as  his  homestead  in 
June,  1880.  In  tlie  following  autumn  he  wanted  to  buy  a  stock  of 
goods  of  Gullett,  and  oftered  to  mortgagee  this  property  to  secure  the 
debt.  Gullett  refused  to  take  it.  It  was  then  agreed  that  Henkel 
would  sell  the  land  to  Gullett  in  payment  of  the  debt  he  was  about  to 
contract,  and  the  latter  would  reconvey  it  at  the  expiration  of  two 
years  if  the  i»rice  he  had  given  for  it  should  then  be  paid. 

The  ground  of  injunction  is  that  "it  was  not  the  intention  of  the 
parties "  that  the  act  passed  by  the  notaiy  as  a  sale  and  having  that 
form  should  be  a  sale,  but  ^' that  it  was  intended  by  both  parties 
thereto  to  constitute  a  mortgage  or  pledge  of  the  land  for  the  payment 
of  the  indebtedness  of  $2,079  with  interest,"  and  that  the  "legal  effect 
of  the  act  and  counter  letter  is  to  operate  a  mortgage  or  pledge  of  the 
land,"  which  is  null  and  void  as  contravening  the  constitutional  pro- 
hibition against  mortgaging  a  homestead.  Art.  222.  Should  the  con- 
tract, however,  be  deemed  a  sale  or  giving  in  payment  with  privilege 
of  redemption,  he  alleges  that  it  is  void  for  want  of  delivery. 

This  Court  has  held  over  and  over  again  that  when  parties  really 
intend  to  create  a  mortgage  for  the  security  of  an  existing  or  contem- 
X)lated  debt,  and  adopt  the  form  of  a  sale  with  counter  letter,  which, 
taken  together,  exhibit  such  intention,  the  sale  will  be  construed  as  a 
mortgage  and  effect  be  given  to  it  accordingly.  The  whole  subject 
with  numerous  decisions  thereon  was  reviewed  in  Parmer  vs.  Mang- 
ham,  31  Ann.  348,  and  very  lately  we  applied  the  doctrine  in  Crozier 
vs.  Ragan,  not  yet  reported. 

But  the  plaintiff,  under  cover  of  those  decisions,  wishes  us  to 
announce  a  very  different  doctrine,  viz:  That  when  the  authentic  act 
is  in  form  a  sale,  and  the  counter  letter  repeats  that  the  intention  of 
the  parties  is  that  it  shall  be  what  it  purports  to  be,  and  emphasizes 
the  expression  of  that  intention  by  a  preamble,  "Whereas,  B.  D. 
Gullett  has  this  day  purchased  of  A.  D.  Henkel  the  tract  of  land,"  and 
he  promises  to  reconvey  after  the  lapse  of  a  certain  time  and  on  certaiik 
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conditioiiSy  and  Henkol  expressly  niid  in  ter^iis  accepts  tlie  position  of 
tenant  to  the  vendee,  that  then  and  in  sncli  case  the  intention  of  the 
parties  shall  be  disregaided  and  the  act  shall  be  declared  to  be  a 
mortgage.  The  injunction  explicitly  rests  upon  wliat  is  alleged  to 
have  been  the  intention  of  the  parties.  Tlie  counter  letter  as  explicitly 
declares  that  intention  to  have  been  wholly  different  from  what  is  now 
alleged. 

The  notary  was  oflfered  to  prove  what  was  said  to  him  by  the  parties 
when  the  act  was  about  to  be  drafted  and  the  defendant  objected  and 
the  court  admitted  the  testimony.  It  is  unnecessary  to  consider  the 
objections  since  the  defendant  is  not  hurt.  The  notary  confirms  the 
the  counter  letter  and  says  he  asked  Gullett  if  he  should  draw  a  mort- 
gage and  was  answered,  '*  No,  he  would  not  take  a  mortgage,  it  must 
be  a  sale."  The  act  was  recorded  in  the  book  of  sales  and  not  in  the 
TO ort gaffe  book. 

If  it  were  true  that  the  parties  intended  the  contract  to  be  one  of 
mortgage,  but  they  or  one  of  them  put  it  in  form  of  a  siile  to  evade  the 
prohibition  of  mortgaging  a  homestead,  wd  should  give  effect  to  the 
intention,  and  let  the  party  who  tried  to  evade  the  Itiw  take  the  conse- 
quences. But  the  counter  letter,  the  repository  of  the  direct  intention^ 
rebuts  and  precludes  the  belief  that  eitlier  of  them  intended  it  to  bo  a 
security  for  a  debt,  but  both  understood  and  designed  that  it  should 
be  a  sale  witli  delivery  and  a  faculty  t)f  redemption.  Unquestionably 
one  may  sell  property  and  immediately  lease  it  from  his  vendee  at  a 
stipulated  rent,  and  Henkel  did  this,  accepting  the  tenancy  in  express 
terms. 

Neither  of  the  parties  treat  the  contract  as  one  of  exchange.  It  was- 
a  sale  with  right  of  redemption,  and  as  that  right  was  not  exercised 
within  the  time  tngreed  on  the  buyer  became  irrevocably  owner.  Rev^ 
Civ.  Code,  Art.  2570. 

The  sale  of  the  property  by  the  administratrix  was  advertised  in- 
April,  1H82,  before  the  expiration  of  the  time  for  redemption — twa 
yeai-8  from  October,  1880— and  the  lower  judge  in  consequence  ordered 
the  defendant  to  pay  all  the  costs.  He  answers  the  appeal  praying 
that  the  plaintiff  pay  the  costs. 

Neither  is  right.  The  defendant  must  pay  the  costs  incurred  up  to 
October  19, 1882,  the  date  of  expiration  of  the  time  for  redemption,  and 
the  plaintiff  must  pay  all  other  costs. 

The  equities  of  the  case  are  all  with  the  defendant.  Tiie  plaintiffs 
made  with  him  a  contract  that  he  deemed  highly  advantageous  to 
himself.    The  defendant  without  concealment  or  subterfuge  dechired 
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what  the  contract  was  and  as  plainly  what  it  was  not,  and  the  plaintiff 
agreed  and  assented,  reaped  the  benefit  of  it,  and  the  instant  it  was  to 
be  enforced  swore  it  was  not  what  he  had  asserted  it  was.  He  could 
lawfully  sell  his  lioniestead  and  having  sold  it  and  received  and  enjoyed 
the  price,  he  cannot  find  shelter  under  a  law  that  has  no  application  t4> 
such  a  case  as  his. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  is  amended  in  this,  that  tlie  defendant  is  condemned  to  pay  the 
costs  incurred  prior  to  October  19,  1882,  and  the  plaintiff  to  pay  all 
others,  and  as  tlius  amended  it  is  affirmed. 


9617. 

The  State  ex  rel.  Heiks  of  Gee  vs.  R.  C  Duew,  Judge  op  Second 
District  Court,  and  G.  W.  Thompson. 

The  writ  of  prohibition  Ib  the  proper  reineily  to  restrain  a  District  Judge  who  attempts  to 
anjoiu  the  execution  of  a 'judgment  rendered  by  the  Sapreme  Conrt,  on  the  alleged 
gronnd  that  said  judgment  is  not  yet  tlnal. 

District  Judges  are  absolutely  powerless  to  Judicially  investigate  and  determine  the  validity 
of  the  official  acts  of  any  of  the  clerks  of  the  Supreme  Court.  The  certified  copy  of  a 
Judgment  of  this  court  issued  by  one  of  its  clerks  and  forwarded  to  the  court  whence 
the  appeal  was  taken,  is  the  mandate  of  this  conrt  for  the  execution  of  the  judgment, 
and  it  must  be  obeyed  by  the  lower  court. 

That  conrt  has  no  power  or  authority  to  ascertain  in  an  iignnction  proceeding  or  in  any 
other  uiode  whether  the  mandate  issued  properly  or  otherwise.  Complaints  for  allef^ad 
errors  of  any  of  the  clerks  of  this  court,  in  issuing  such  certificates  or  in  the  perform- 
ance of  any  of  their  official  functions  must  be  addressed  to  this  court  only  ;  the  power  to 
•coiTect  such  errors  is  lodged  in  no  other  authority.  A  district  Judge  will  not  be  held 
in  contempt  for  assuming  powers  which  he  honestly  but  erroneously  believed  to  be  of 
the  essence  of  his  court. 


A 


PPLICATION  for  Prohibition. 


Cunningham  &  Moise,  for  the  Relators. 

WatkinSf  Scarborough  dc  Carver,  on  the  same  side. 


Merrick,  Foster  dt  Merrick,  for  the  Respondents. 


The  opinion  of  the  court  was  delivered  by 

P0CI16,  J.     The  following  facts  have  given  rise  to  these  proceediDgs : 

On  the  26tii  of  October,  1885,  this  conrt  rendered  at  Shreveport  a 

final  judgment  against  G.  W.  Thompson,  one  of  the  respondents  herein, 

in  the  matter  of  the  "succession  of  B.  L.  Saunders,  on  opposition  of 
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the  Saunders  lieirs  and  of  the  Gee  heirs,"  and  that  term  of  the  court 
was  adjourned  at  midnight  on  the  next  day. 

On  t!ie  29th  of  the  same  month  the  clerk  of  this  court,  at  Shrevepert, 
forwarded  to  the  lower  court  a  certified  copy  of  tlie  opinion  and  decree 
of  the  Supreme  Court,  on  which  execution  was  issued  at  tlie  instance 
of  the  Gee  heirs,  relators  herein,  on  the  4th  of  November  following. 
That  execution  was  enjoined  on  the  2otli  of  the  same  month  by  the 
-order  of  the  Respoivdeut  Judge  in  injunction  proceedings  instituted  by 
Thompson,  the  respondent  herein,  the  defendant  in  execution  under 
the  decree  of  this  court. 

The  substantial  ground  of  the  injunction  is  that  our  judgment  was 
uot  final,  and  that  the  certified  copy  thereof  had  been  prematurely 
issued  by  our  clerk. 

Relators  cliarge  that  in  entertaining  Thompson's  application  for 
injunction  the  District  Judge  hus  exceeded  the  bounds  of  his  jurisdic- 
tion, and  that  he  has  officiously  and  illegally  Impeded  the  execution  of 
a  mandate  of  this  court,  from  which  he  should  be  proliibited,  and  for 
which  he  should  be  punished  as  in  case  of  contempt. 

Respondents,  after  disclaiming  any  intention  of  contempt  of  the 
-authority  of  this  Court,  urge  in  tlieir  answer  that  tlie  writ  of  prohibi- 
tion is  not  the  proper  remedy,  and  that  the  Distnct  Court  was  fully 
nested  with  the  legal  power  to  enjoin  the  execution  because  it  liad 
l}een  issued  under  a  judgment  not  yet  final. 

Their  grounds  for  the  latter  assertion  are  in  substance  as  follows: 

That  when  the  clerk's  copy  of  our  judgment  was  issued,  three  judicial 
<lay8  had  not  elapsed  since  the  day  on  which  the  judgment  had  been 
rendered. 

They  take  cognizunco  of  the  fact  that  a  waiver  of  two  of  the  three 
judicial  days  granted  by  law  for  applications  for  rehearing  at  the 
county  terms  of  the  Sujueme  Court,  had  J»een  made  in  writing,  in 
common  with  all  the  attorneys  having  Imsines;*  before  the  court  at 
that  tenii,  and  in  accordance  with  a  long  established  custom  as  an 
acceptable  courtesy  to  the  members  of  this  tribunal,  by  the  law  firm  of 
•'  Watkins  &  Watkins,"  whose  names  were  attached  to  the  brief,  who 
were  attorneys  of  record  in  the  case,  and  by  one  of  whom  the  cause 
was  orally  argued  before  the  court.  But  they  deny  the  right,  and  even 
the  intention  of  the  members  of  that  law  firm  to  bind  the  respondent 
Thompson  by  the  waiver  in  question.  Their  contention  is  that  the 
lirm  of  **Jack  &  Dismukes"  were  the  only  authorized  attorneys  of 
Thompson  in  the  case,  and  that  *<  Watkins  &  Watkins"  had  been 
connected  with  the. suit. by  "Jack  &  Dismukes"  as  their  representa- 
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tives,  and  had  never  been  employed  as  counsel  by  Tliompson.  Tlieee 
allegations  are  supported  by  affidavits  subscribed  by  J.  D.  Watkins, 
tlie  senior  member  of  "  Watkins  &  Watkins/'  and  by  W.  H.  Jack,  tlie 
senior  member  of  the  firm  of  "Jack  &  Dismukes." 

But,  in  justice  to  relators,  and  in  justification  of  our  own  course,  in 
allowing  J.  D.  Watkins,  Esq.,  to  present  an  oral  argument  in  the  cause, 
we  must  stJite  that  by  inspection  of  the  briefs  in  the  case,  of  the 
trauFcript,  of  our  docket,  of  our  minutes,  and  of  the  petition  of  appeal, 
which  is  part  of  this  record,  it  appears  that  the  firm  of  **  Watkins  & 
Watkins"  figured  in  the  case  throughout  as  the  counsel  of  Thompson 
and  not  otherwise.  The  answer  to  both  of  the  propositions  whicli  are 
discussed  by  the  counsel  is  suggested  by  a  consideration  of  the  pivotal 
ground  of  the  injunction. 

No  complaint  is  made  of  the  mode  of  execution,  and  no  error  is  sug- 
gested as  to  the  manner  of  executing  the  writ,  after  its  issuance  from 
the  District  Court,  or  in  the  order  of  the  clerk  for  execution. 

The  substantial  and  exclusive  complaint  is  that  our  judgment  was 
not  yet  final  for  the  reasons  which  we  have  herein  above  stilted  in 
detail,  and  that  therefore  our  clerk  at  Siireveport  had  committed  an 
error  in  prematurely  issuing  the  ceitified  copy  of  the  opinion  and 
decree  of  this  court  which  is  the  only  mandate  to  the  District  Court  for 
the  purpose  of  proceeding  to  the  execution  of  the  judgment.  C.  P. 
Art.  915.  As  soon  as  this  certified  copy  reaches  the  court  whence  the 
appeal  had  been  taken,  that  court  is  fully  empowered,  and  can  be 
required  without  option  on  its  part,  and  without  further  orders  fi-om 
this  court,  to  issue  execution  of  the  judgment  which  has  been  reudci-ed 
here. 

Under  the  textual  provisions  of  the  Code,  the  certified  copy  of  the 
judgment  of  this  court,  forwarded  to  the  lower  court  by  our  clerk,  is 
the  mandate  of  this  court  for  the  execution  of  the  judgment  whicli  it 
has  rendered. 

*'  The  functions  of  the  District  Court  in  relation  to  a  mandate  wliich 
has  issued  from  this  court  to  have  a  judgement  executed,  are  merely 
ministerial.  It  cannot  render  any  new  judgment  which  would  authorize 
or  render  an  appeal  necessary."  State  ex  rel.  Bank  vs.  Mayor,  35  Ann. 
408:  Lovelace  vs.  Taylor,  6  Rob.  92j  Cox's  Executors  vs.  Thomas,  11 
La.  366. 

It  follows  from  these  rules  and  principles  which  find  their  Btrongest 
sanction  in  common  sense  and  in  natural  order,  that  the  District  Court 
to  which  a  mandate  from  this  court  has  thus  issued  lias  no  other  alter- 
native but  to  obey  its  behest,  and  that  it  has  no  power  to  examine  into 
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our  inJnitteH  or  records  to  ascertain  or  detcrtuine  the  manner  in  which 
onr  i-lerk  executes  our  orders,  or  performs  his  legal  functions. 

If  that  officer  commits  a  wrong,  or  unjustly  deprives  a  party  of  his 
legal  rights^  he  is  amenable  to  tliis  tribunal  and  to  no  other  power,  and 
it  is  to  this  court  alone  that  complaints  against  him  for  any  alleged 
wrong  should  bo  addressed.  Whence  does  the  District  Court  of  Bossier 
parisli  derive  its  power  to  judicially  control  the  clerk  of  the  Supreme 
•Court?  Wlience  comes  its  authoiity  to  say  to  this  court,  "Your  judg- 
ment is  not  final,  hence  I  must  decline  to  obey  your  mandate  which 
•directs  its  execution?" 

It  is  too  plain  for  further  argument  that  District  Courts  are  utterly 
and  absolutely  powerless  to  entertain,  by  means  of  injunctions  any 
complaint  of  alleged  errors  of  one  of  the  clerks  of  the  Supreme  Court. 
We  can  but  repeat  that  these  clerks,  in  the  performance  of  their  official 
duties  are  exclusively  under  the  control  of,  and  amenable  only  to,  the 
-court  whence  they  hold  their  appointments. 

We  note  the  great  reliance  placed  by  respondents  and  their  counsel 
Id  our  recent  decision  in  the  case  of  Sentell  vs.  Judge,  not  yet  reported. 
The  grounds  on  which  the  District  Judge  rested  his  injunction  in  that 
-case  were  alleged  errors  charged  against  the  sheriff  for  acts  committed  or 
omitted  after  the  writ  had  been  placed  in  his  hands;  but  in  the  instant 
-case  tlte  complaint  charges  errors  committed  in  this  court,  before 
•cxecntioo  had  been  ordered,  and  in  the  very  proceedings  which  were 
intended  to  direct  tlie  execution  of  the  decree  of  this  court.  We  quote 
the  following  language  from  the  Sentell  case:  ''If  the  injunction 
issued  was  based  on  any  grounds  assailing  the  plenary  authority  of 
-ovLT  judgment  or  its  absolute  tide  to  be  executed  according  to  law,  the 
contention  might  have  force.  But  we  have  examined  the  petition  fo^' 
injunction  and  we  find  no  such  questions  raised.  The  attack  is  leveled 
•exclusively  against  the  form  of  the  writ  and  the  proceedings  under 
the  writ." 

As  it  is  very  clear  that  the  injunction  issued  in  this  case  places  the 
District  Judge  in  the  attitude  of  regulating  the  proceedings  of  this 
•court,  and  of  controlling  the  official  acts  of  one  of  our  clerks,  it  is 
equally  undeniable  that  he  has  exceeded  the  bounds  of  his  jurisdiction, 
Iicnce  the  writ-of  prohibition  is  the  proper  remedy,  and  it  must  there- 
fore issue. 

Having  thus  concluded  that  the  Respondent  Judge  had  no  power  or 
aatbority  to  issue  the  injunction  complained  of,  it  becomes  unnecessary 
to  judicially  consider  the  validity  of  the  reasons  urged  therefor  by  the 
.respondent  Thompson.     Until  the  proper  proceeding  is  resorted  to  we. 
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are  spared  the  painful  duty  of  deciding  liow  far  an  attoniey  of  record' 
can  be  allowed  to  repudiate  the  legal  effects  of  his  own  acts;  how  far 
he  may  be  counsel  for  certain  purposes  and  not  for  others  in  the 
progress  of  a  suit;  and  to  what  extent  a  litigant  may  be  allowed  to 
divide  the  responsibility  of  counsel  who  appear  of  record  in  his  cases. 
We  must  now  dispose  of  the  rule  for  contempt. 

From  our  knowledge  of  the  character  of  the  Respondent  Judge  we 
are  satisfied  and  quite  confident  that  he  had  not  the  remotest  intention 
of  resisting  the  authority  of  this  court. 

The  palpable  error  which  he  has  committed  arises  from  a  confused 
idea  of  the  line  of  demarcation  between  his  authority  and  that  of  the 
Supreme  Court;  and  is  doubtless  the  result  of  hasty  conclusions  on  a 
question  which  was  perhaps  new  to  his  legal  mind.  The  law  does  not 
contemplate  the  correction  of  such  errors  by  rigorous  punishment. 
But  as  the  repetition  of  such  errors  would  doubtless  have  a  tendency 
to  hamper  the  speedy  administration  of  justice  in  the  State,  we  enter- 
tain the  reasonable  hope  that  we  will  not  often  be  called  to  correct 
similar  irregularities. 

It  is  therefore  ordered  that  the  preliminarj*  writ  of  prohibition  issued 
herein  be  made  perpetual,  and  that  the  respondents  be  forever 
restrained  from  enforcing  the  injunction  granted  by  the  Respondent 
«[udge  in  the  matter  of  the  execution  of  the  judgment  of  this  court 
rendered  on  the  26th  of  October,  1885,  in  the  case  entitled  "  The  Suc- 
cession of  B.  L.  Saunders  on  opposition  of  the  Saunders  heirs  and  of 
the  Gee  heirs."  It  is  further  ordered  that  the  rule  taken  herein  for 
contempt  against  the  respondents  be  discharged,  and  that  respondents 
be  condemned  to  pay  all  costs  of  these  proceedings. 


No.  9686. 
John  Chaffe  &.  Sons  vs.  McGehee  &  Co. 

3|    278  A  couventional  mort^rage  granted  by  a  debtor  upon  pi-operty  wbich,  at  its  date,  constituted 

the  duly  registered  homestead  of  the  debtor,  though  inoperative  while  the  conditions  of 


^11710011  ^^^®  homestead  exist,  may  be  enforced  agaiust  the  property  when  the  homestead  therein 

has  ceased  by  reason  of  the  removal  of  the  debtor  and  his  family  to  another  State. 

APPEAL  from  the  Eighteenth  District  Court,  Parish  of  Tangipahoa. 
Thompson,  J. 

Tho8.  a  W.  Ellis  and  li,  Jh  mils  for  Plaintiffs  and  Appellants. 
Beid  &  Reid  for  Defendants  and  Appellees. 

The  opinion  of  the  Court  was  delivered  by 

Flnner,  J.     The  sole  question  presented  by  this  appeal  is  wliether 
A  mortgage  granted  by  a  debtor  upon  his  duly  registered  homesteadi 
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under  the  Constitiitiou  of  1879,  can  be  enforced  against  said  property 
after  the  homestead  therein  has  ceased  to  exist  and  the  debtor,  with 
his  family,  has  renioved  from  the  State. 

The  contention  of  tlie  debtor  is  that  under  Art.  222  of  the  Constitu- 
tion, the  mortgage  was  an  absolute  nullity  ah  initio,  insusceptible  of 
ratification  and  incapable  of  acquiring  effect  by  any  subsequent  event. 

We  cannot  concur  in  this  view,  which  was  entertained  by  the  judge 
a  quo. 

Article  222  of  the  Constitution  simply  says:  **The  homestead  shall 
not  be  susceptible  of  mortgage." 

II  we  were  asked  to  enforce  a  moitgage  upon  a  homestead,  the  arti- 
cle would  be  a  conclusive  bar.  But  a  homestead  is  something  more 
than  a  piece  of  property — it  is  property  of  a  certain  kind  and  value, 
owned  and  occupied  by  the  debtor  aid  set  apart  and  registered  accord- 
ing to  law.  The  ownership  and  the  other  prescribed  conditions  must 
eo-exist  in  order  to  constitute  the  homestead;  and  we  have  held  that 
whenever  any  of  the  prescribed  conditions  cease  to  exist,  the  property 
loses  the  quality  and  privileges  of  a  homestead  Gallagher  vs.  Payne, 
34  Ann.  1057;  Hossi^re  vs.  Roins,  37  Ann.  263. 

Hence,  the  homestead  only  exists  sub  modo;  and  while  the  Constitu- 
tion prohibits  the  mortgage  of  the  homestead,  it  does  not  prohibit  the 
mortgage  of  the  property  subject  thereto,  which  will  bind  it  as  against 
everything  but  homestead  rights,  and  which,  though  inoperative  so 
long  as  the  property  is  subject  to  the  conditions  constituting  the  liome- 
stead,  will  become  operative  the  moment  those  conditions  cease  to 
exist.  Thus  a  judicial  mortgage,  while  inoperative  against  the  pre- 
existing homestead,  would  unquestionably  attach  to  the  property  when 
it  ceased  to  be  a  homestead,  and  we  cannot  see  why  the  same  effect 
should  not  be  given  to  a  conventional  mortgage. 

A  different  construction  would  extend  the  operation  of  the  law  en- 
tirely beyond  the  necessities  of  the  case,  and  beyond  the  reason  and 
policy  of  the  legislation. 

A  citizen  of  Texas,  residing  with  his  family  in  that  State,  certainly 
assumes  an  anomalous  position  wlien,  in  any  proceeding  and  against 
any  right,  he  sets  up  a  homestead  claim  in  property  in  this  State. 

We  may  observe  that  the  case  before  us  is  exclusively  between  the 
debtor  and  his  mortgage  creditor,  and  presents  no  claims  or  rights  of 
intervening  creditors. 
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It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgnieot 
-appealed  from  be  amended  by  striking  therefrom  all  that  portion 
thereof  which  follows  tlie  words  '*  with  recognition  of  plaiutiffis'  rights 
as  special  mortgagees  upon  all  the  lands  described  in  the  act  of  mort- 
gage filed  with  and  made  part  of  plaintiffs^  petition;^  and  that,  as  thas 
amended,  the  same  be  affirmed,  appellee,  Spiller,  to  pay  costs  of  this 
appeal. 


9505. 
James  Barnes  vs.  Oliver  Beirne. 

The  owner  of  a  building  i«  responfilble  for  perAonal  Injury  anetained  by  the  fall  of  part  of  ii. 

when  the  accident  is  the  result  of  his  neglect  to  repair,  or  of  a  vice  in  the  original  cud- 

atitictloD. 
Ignorance  of  the  condition  of  the  building,  or  the  circumstance  that  it  could  not  be  easily 

detected,  is  not  exculpatory.    Kotioe  is  not  required  as  a  condition  precodent  for  the 

recovery  of  damages. 

APPEAL  from  the  Civil  District  Court,  for  the  Parish  of  Orleans, 
Bigktar,  J. 

Breaux  &  Hall,  for  Plaintiff  and  Appellee : 
1.    An  owner  is  responsible  for  damages  caused  by  the  ruin  of  his  building,  when  it  is  duo 

to  vice  of  coustr action,  or  want  of  necessary  repairs.    C.  C.  2333 ;  C.  K.  13)% ;  37  ^  nn.  39. 
^.    Absence  of  owner  and  his  agent  from  the  city,  so  that  notice  cannot  be  given  them  ot 

peril,  is  no  excuse  from  liability  tor  damage. 

3.  No  notice  necessary  under  the  Code  or  required,  to  render  owner  liable.    Toullier,  vol. 
16,  p.  863,  6  £d.,  Paris. 

4.  Amount  of  damages  in  such  cases  left  to  discretion  of  Court  or  Judge.    Pike  it  Co.  vs. 
Doyle,  19  Ann.  363;  Rayne  vs.  Taj^lor,  16  Ann.  26. 


Henry  Chiapella,  for  Defendant  and  Appellant: 

'*  The  owner  of  a  building  is  answerable  for  the  damage  ocoasioned  by  its  ruin,  when  this 
IS  caused  by  neglect  to  repair  it  or  when  it  is  the  result  of  a  vice  iu  its  original  oonstrac' 
tion."    K.  C.  C.  2382. 

"  The  owner  of  a  slave,  hired  to  another  and  drowned  while  emplo^^ed,  with  the  conMint  of 
his  master,  in  a  work  not  proved  to  have  been  of  a  dangerous  character,  cannot  recover 
his  value.*'    Hudson  vs.  drout,  5  Rob.  499. 

^'  Where  an  action  is  brought  to  recover  damages  on  account  of  ii^jury  done  by  the  accidental 
falling  of  a  structure,  proof  that  there  was  no  fault  or  negligenoe  imputable  to  the  defend- 
ant, and  that  there  was  no  original  imperfection  in  the  structure,  is  sufficient  to  avoid 
liability  on  his  part.'*    Burton  vs.  Davis,  15  Ann.  448. 

"  La  mine  dn  b&timent  doit  r^snUer,  soit  du  d6faut  d'entretien,  soi./  do  vicede  construction. 
Si  elle  6tait  arriv6e  par  cos  fortuit  et  force  mt^eure,  si  le  propri6taire  n'avait  point 
n6glig6  de  I'entreteoir  et  qu'il  Vett  constrnite  suivant  les  regies  de  Tart,  11  cesseralt 
d'etre  responsable.  Aussi,  le  doniaiidenr  doit-il  coaiineucer  par  i^tablir  que  la  mine  du 
bAtiment  est  arriv^e  par  uue  suite  dn  d^taiit  dVuirctien  ou  p.ir  le  vice  de  sa  con^tnio 
tion.    C'est  Ik  une  condition  essentielle  do  laqticlle  depend  le  fundemeut  de  son  action. 
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i»aafaud6feodeurtiadmiiiistrer  toniea  preavea  du  coiitrairo."  5  IjarombiAre  (obliKa- 
tioD8).  p.  795;  Ibid,  pp.  800,  801. 
*  Si  nne  maison  qui  raenaqait  mine,  et  ponr  laqQcUe  le  roi^in  avait  denonc6,  eat  etmulto 
abftttae  par  an  cas  fortoit.  conime  par  au  d^^bonleineur,  on  par  la  violence  dea  venU,  et 
que  Ma  cbate  abatte  la  niaison  voiHine,  le  propri^talre  de  la  nuiiiiou  dont  la  chute  a  abatta 
I'lintre,  ne  i>era  pa.stemi  de  ce  caa  fortoit.  si  cu  n'est  que  le  d6bordeiuent  ou  roraj^e  ne 
I'ait  abattue,  qa'4  caui»e  du  inauvaia  6tat  oil  elle  ae  troavait."  1  Doiimt  (Loi4  Civilea), 
Line  II.  Section  III.  No.  6.  p.  478 :  Ibid,  Sectiou  IV.  No.  7,  p.  481. 


The  opinion  of  the  Court  was  delivered  by 

Bekmudk/,  J.  This  i^t  an  netiou  in  daningcs  against  the  owner  of  a 
building. 

The  charge  is,  that  the  front  cornice,  which  luuL  been  for  i*ome  time 
in  a  dangerous  condition,  fell,  struck  and  injured  plaintiff,  who  was 
then  a  wayfarer  to  his  home,  and  that  the  injury  was  occasioned  by  the 
neglect  of  the  owner  to  repair. 

The  defendant  pleaded  the  geni'ial  iMsue  and  appeals  from  a  judg- 
ement against  iiiin  for  $580,  which  plaintiff,  by  joinder,  asks  to  be 
increased  to  $5,0(K). 

It  appears  that  early  in  the  morning  of  October  21,  1884,  the  cornice 
-of  certain  buildings,  owned  by  defendant,  on  <»ue  of  the  principal 
thoroughfares  of  the  city,  suddenly  tumbled  down  on  plaintiff,  who 
liapl>ened  to  be  just  at  that  moment  passing  on  the  sidewalk,  seriously 
woanding  him.  TJie  wound  on  the  head  was  severe  and  the  bruises 
•4>u  the  body  were  numerous  and  painful.  They  are  shown  t.o  have 
been  dangerous,  snsoepnble  of  occasioning  l(K;k-jaw,  and  such  as 
requii-ed  the  attendance  of  a  competent  physician  for  some  twelve 
•days.  The  plaintiff  renutined  confined  to  his  bed  about  a  week  and  to 
h'xB  room  a  fortnight.  It  was  not,  however,  until  two  months  after- 
wards, that  iiis  wounds  healed  and  that  he  ceased  to  resent  mater- 
ially the  injury  and  pain  to  his  body,  although,  as  soon  as  he  was 
4ible  to  gather  some  strength,  he  went  back  to  his  occupation,  (that  of 
■a  private  watchman),  he  being  poor  and  his  family  needing  his 
■assistance. 

The  City  Surveyor,  a  witness  for  defendant,  testifies  that  the  rafters 
were  not  tied  together  with  collar-braces j  that  the  heel-plates  receiv- 
ing the  ends  of  the  rafters  had  rotted  away ;  that  the  nails  fastening 
•the  heels  of  the  plates  to  the  ceiling  joist  Inul  rusted  :  that  had  there 
^een  collar-braces  and  rhe  nails  not  rusted,  the  accident  would  not 
liave  happened  ;  that  the  <lefcct  is  in  the  construction  and  could  have 
been  det^'Cted ;  that  he  could  have  discovered  it  and  suggested  a 
remedy  which  could  have  prevented  the  occurrence. 
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His  testimony  is  corroborated  by  other  witnesses.  So  tbat  the  evi- 
dence leaves  no  doubt  that  tlie  building  was,  as  regards  the  cornice,  in- 
a  dangerous  condition,  due  both  to  a  vice  in  the  construction  and  to  a 
want  of  necessary  repair,  and  that  this  st4ite  of  things  could  have  been 
detected  and  remedied. 

Article  670,  R.  C.  C,  provides  that  every  person  is  bound  to  keep  his 
buildings  in  repair,  so  that  neither  their  fall,  nor  that  of  any  part  of 
the  materials  compsing  rhem,  may  injure  the  neighbors  or  passengers, 
(passans),  under  penalty  of  all  losses  and  damages  which  may  result 
iVom  the  neglect  of  the  owner  in  that  respect. 

Article  2322,  R.  C.  C,  is  to  the  further  effect :  That  the  owner  is 
responsible  for  the  damage  occasioned  by  its  ruin,  when  this  is  caused 
by  neglect  to  repair,  or  is  the  result  of  a  vice  in  its  original  construc- 
tion. 

The  owner  however  is  entitled  to  exoneration  from  liability  when 
the  accident  is  the  result  of  a  fortuitous  event  or  vis  major,  Larombi^re^ 
5,  7955  Dbmat,  1,  p.  481,  N.  7;  also  15  Ann.  448,  Burton's  case. 

The  defendfint  contends  that  he  cannot  be  held  liable,  because  the 
defect  was  not  apparent  from  the  outside,  because  he  was  ignorant  of 
it,  and  because  he  had  not  been  notified  of  the  condition  of  the  cornice^ 

The  law  makes  it  his  duty  to  keej)  his  building  in  proper  ordef,  so 
that  no  one  may  be  injured  thereby.  The  defect  could  have  been  de- 
tected on  inspection,  if  not  outside,  at  least  inside.  He  was  bound  to 
know  whether  repairs  were  or  not  necessary.  Actual  knowledge  and 
Avillful  neglect  would  have  aggravated  his  responsibility.    R.  C.  C.  670. 

The  law  does  not  direct  that  any  notice  be  given,  or  that  any  actual 
knowledge  be  shown,  as  a  condition  precedent  for  recovery.  R.  C.  €► 
2322;  Toul.  6  1.  3,  til.  4;  Marcad6,  vol.  5,  272;  Laurent,  etc. 

While  commenting  on  article  1386  of  the  French  Code,  which  is  re- 
produced in  ours,  Marcade  says : 

*'Le  proprietaire  est  de  plein  droit,  presume  en  faute.  II  a  dA  savoir 
que  sa  maison  n'6tait  pas  en  bon  etat ;  il  ^  d^  connaitre  les  vices  dont 
elle  etait  affect^e  et  les  reparations  dont  elle  avait  besoin  et  il  ne  serait 
pas  admis  k  prouver  q'uil  avait  ete  tromp^  et  qu'il  les  ignorait.  Vol.  5, 
p.  272,  II ;  also  Toul.,  vol.  317:  Laurent,  vol.  20,  p.  695,  n.  642. 

It  is  established,  however,  in  this  instance,  that  several  attempts 
were  made  by  the  main  tenant  to  notify  the  owner  or  his  agent,  but 
that  neither  could  be  found. 

The  circumstance  that  the  property  was  acquired  by  inheritance  by 
the  defendant  is  not  at  all  exculpatory  and  cannot  be  invoked  in  miti- 


NEW  ORLEANS,  APRIL,  1886.  283- 


LAbutt  vs.  New  Oi lea  1)0. 


fCution  of  damages.  It  may  serve  perhapK  to  alleviate  the  acuteiiessof 
the  pain  which  the  inrtiction  of  damageg  may  occasion  ami  which  would 
otherwise  be  more  keenly  resent<Ml. 

The  defendant  has  failed  to  show  fortuitous  event,  or  vis  wwyor, which 
was  not  even  pleaded. 

The  authority  of  Sourdat  (  Respousibilite  )  vol.  2,  p.  15,  No.  256,  and 
the  ancient  precedent  (  1810)  of  the  Court  of  Liege,  have  been  well 
considered  and  given  all  the  weight  to  which  they  are  entitled. 

A  perusal  of  a  more  recent  opinion  (  1857  )  of  a  previous  Supreme 
('ourt,  in  which  heavy  damages  were  allowed  for  injury  sustained  by 
the  falling  of  a  wall,  will  prove  of  intcirest  to  the  parties  in  this  case. 
Howe  vs.  Pity  of  New  Orleans,  Mrs.  Graihle  et  al.,  12  Ann.  481.  It  is 
no  doubt  because  the  application  of  article  2322  of  the  Civil  Code  does 
not  appear  in  the  syllabus,  that  the  case  is  not  alluded  to  in  the  Digests. 

The  defendant  can  derive  no  benefit  from  the  ruling  on  the  Burton 
case,  15  Ann.  448,  in  which  it  was  held  that  proof  that  there  was  no 
fault  or  negligence  imputable  to  the  defendant  and  that  there  was  no 
original  imperfection  in  the  structure,  is  sufticient  to  avoid  liability. 

We  adhere  to  that  doctrine  but  fail  to  perceive  how  it  can  be  applied 
to  a  case  where  neglect  and  vice  of  construction  are  shown. 

The  defendant  complains  that  the  allowance  of  the  district  judge  i» 
excessive  aad  should  be  reduced  to  $50,  actual  damages,  sustained  in 
physician^s  and  druggist's  bills  i^aid,  wages  lost,  etc.,  etc. 

It  is  no  great  venture  to  answer  that  had  he  been  injured  and  had  he 
suffered  as  much  and  as  long  a«  plaintiff  has,  the  indemnity  allowed 
would  surely  not  have  sufficed  to  placate  him.  AVe  will  not  however,  in- 
crease the  judgment  as  a«ked. 

The  lower  court  properly  applied  the  law  to  the  facts  found.  18  Ann. 
26 }  19  Ann.  363. 

Judgment  affirmed. 


No.  95:^. 
Caroline  Labatt  vs.  City  of  New  Orleans. 

Certificaten  of  indebtedness  iagned  by  tbo  Board  of  Directors  of  the  Pnblic  Schools  of  the 
city  of  New  Orleans  durius  the  years  1874,  1875  and  1876,  are  not  evidences  of  debt 
against  the  city.  Holders  of  such  certificates  have  no  other  claim  aKainst  the  city  of 
New  Orleans,  beyond  the  right  to  participate  in  the  unpaid  portions  of  the  taxes  levie<l 
by  the  city,  in  obedience  to  law,  for  the  respective  years  In  which  the  certificates  were 
isaned ;  bat  they  have  no  right  to  recover  judgment  against  the  city  thereon  with  a  view 
to  have  the  same  converted  into  bonds  under  the  provisions  of  Act  07  of  1:^84,  which  is- 
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an  act  amendatory  of  Act  133  of  1880,  intended  to  ouihoi-ize  the  liquidation  of  the  Indebt' 
ednesa  of  the  cifcy  of  Kew  Orleans. 
That  portion  of  Act  No.  74  of  1880,  which  places  the  unpaid  salaries  of  school  teachers,  anb  • 
sequent  to  1872  and  prior  to  January  1.  1880.  on  the  same  footinf;  with  the  valid  indebt- 
edness of  the  city  of  New  Orleans,  is  unconstitutional  and  therefore  null. 

APPEAL  from  the  Civil  District  Court  for  tbe  Pariah  of  Orleans. 
Houston,  J.  

P.  0.  db  L.  L.  Labatt  for  Plaintiff  and  Appellant : 

1.  The  duty  of  establishing  and  maintaining  public  schools  throughout  the  State  was  im- 
posed by  the  Constitution  of  1806  on  the  General  Assembly,  and  it  was  authorized  to 
provide  legislation  for  their  support  thit>nghout  the  State  by  taxation  or  otherwise. 
This  has  been  done  by  legislation  in  1670,  1877.  and  other  acts,  and  the  oorporatlon  of 
New  Orleans  directed  to  provide  public  schools  and  to  levy  taxation  sufficient  for  their 
support  and  mainteuance,  and  they  have  been  levied.  These  city  taxes,  after  eight  or 
ten  years,  prove  utterly  insufficient  to  pay  the  teachers,  meet  expenses  incurred,  in  187i 
and  subsequent  years,  as  part  of  the  city's  obligation,  and  in  1879  there  re*ultod  a  "float- 
ing indebtedness  or  claim,"  which  the  convention  framing  the  Constitution  of  1879  re- 
quired the  city  to  liquidate,  and  the  Legislature  of  1880  recognized  their  validity,  and 
that  of  1884  has  authorized  the  city  to  issue  bonds,  at  ilfty  years,  to  retire  and  cancel 
these  "debts'*  when  merged  into  judgmentM. 

-a.  Now,  the  city  contends  that  it  is  not  a  "debt,"  or  "claim,"  or  "  floating  indebtednesa," 
meant  by  the  act,  and  reaists  plaintiff's  right  to  any  judgment  whatever.  Plaintifl'  makes 
the  following  points : 

a.  "  The  right  to  incur  an  ebligatioh  implies  the  right  to  raise  money  by  taxation,  or  to 
issue  bonds  for  payment."  Ill  Mass.  4iX),  Lowell  vs.  Boston,  and  98  IT.  S.  .195 :  "  Ranger 
Case, "25  Wis.  122;  Hughes,  S83,  Parsons  vs.  Charleston. 

b,  "Itia  always  to  be  assumed,  in  the  absence  of  clear  restrictive  provisions,  that  when 
the  Legislature  grants  to  a  city  the  power  to  create  a  debt,  it  intends  that  the  city  shall 
pay  it,  and  that  the  payment  shsll  not  be  left  to  its  caprice  or  pleasure."  C.  J.  Waite 
in  Parsons'  Case,  Hughes,  382. 

-e.  "  When  a  power  to  contract  a  debt  is  conferred,  it  must  be  held  that  a  corresponding 
power  of  providing  for  its  payment  Is  also  conferred."    98  U.  S.  395. 

■d.  "When  a  legiblative  act  provides  that  ocrtaiu  uncollected  revenues  of  a  corporation, 
which  have  been  declared  to  be  'vested  lights*  of  certain  creditors  or  claimaots,  may 
bo  diverted  and  lodged  with  the  syndicate  of  its  public  debt  by  substituting  bonds  of  the 
corporation  therefor,  and  the  claimants  are  willing  to  accept,  the  act  is  Just,  valid  and 
constitutional,  and  furnishes  'adequate  compensation,'  relieving  it  ft'om  repngnancy  to 
any  constitutional  objection,  Federal  or  State."    33  Ann.  Taxpayers  vs.  City. 

Walter  H,  Kogers,  City  Attorney,  Wynne  EogerSy  Assistant  City  At- 
torney, and  SamH  P.  JBlanc^  for  Defendant  and  Appellee: 

t^chool  certificates  of  indebtedness  issued  by  the  Board  of  Directors  of  the  Public  Schools  of 
New  Orleans  for  salaries  and  expenses  due  for  the  years  1874, 1875  and  1876.  are  not  debta 
due  by  the  city  of  New  Oileans,  and  can  form  no  part  of  her  floating  indebtedness. 

It  is  beyond  the  power  of  the  Legislature  to  impose  as  debts  upon  the  city  of  New  Orleans 
claims  which  she  does  not  legally  owe. 

Such  legislation  would  be  unconstitutional,  as  violative  of  the  provlsiouM  tif  Section  45  of  the 
Constitution  of  1879. 


The  opinion  of  the  Court  was  delivered  by 

Pocnife,  J.     Plaintiif  declares  ou  certilicateH  issued  by  tlie  IWiard  of 
Director.s  of  the  Public  Schools  of  the  city  of  New  Orleans,  during  tho 
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years  1874,  1875  and  1876,  amonnting  together  to  $4,475.85,  for  which 
8lie  seeks  to  recover  judgiuent;  the  ulterior  object  being  to  obtain 
tliorefor  bonds  of  said  city  to  be  issued  under  the  provisions  of  Act  No. 
67  of  the  Legislature  of  1884,  wliich  is  aniendaory  of  Act  No.  133  of 
1880,  passed  for  the  purpose  of  liquidating  the  indebtedness  of  the  city 
of  Xc'w  Orleans. 

The  defense  is  ii  general  denial,  and  the  judgment  is  in  favor  of  the 
defendant. 

Two  of  the  certificates  in  suit  are  copied  in  the  transcript  as  sam- 
ples; both  were  issued  by  the  board  of  which  H.  C.  Dibble  was  presi- 
dent, the  largest  in  amount  being  for  $738.01,  payable  to  Henry  Perry 
or  bearer,  **for  supplies  on  account  of  expenses  of  November,  1874  ;V 
and  is  dated  December  3, 1874. 

The  main  contention  hinges  upon  the  question  as  to  whether  such 
certiticates  evidence,  or  not,  an  indebtedness  of  the  city  of  New  Orleans. 
Plaintiff's  argument  is  that  these  certificates  constitute  a  part  of  the 
city's  indebtedness,  but  that  if,  when  issued,  they  were  not  debts  of 
the  city,  they  have  acquired  that  character  under  a  correct  construc- 
tion of  Article  254  of  the  Constitution  of  1879,  and  of  Section  3  of  Act 
No.  74  of  1880,  which  purports  to  enforce  the  provisions  of  Article  254 
of  the  Constitution. 

The  first  line  of  her  attack  is  lo  demonstrate  that  these  certificates 
are  not  a  debt  of  the  State,  or  of  the  school  board,  or  of  any  other  per- 
son or  juridical  being,  ergo  they  must  be  a  debt  of  the  city  of  New 
Orleans. 

The>  argument  has  at  least  the  merit  of  novelty;  it  may  be  ingenu- 
ous, but  candor  compels  us  to  say  that  we  have  not  been  impressed 
with  the  force  of  such  a  demonstration. 

It  might  be  shown  on  the  other  hand  that  they  are  not  due  by  any 
one,  and  that  no  recovery  could  be  had  thereon  under  any  circum- 
stances. 

Hence,  we  shall  follow  another  line  of  inquiry,  and  we  siiall  at  first 
consider  the  proposition  that,  when  issued,  these  certificates  did  evi- 
dence an  indebtedness  of  the  city  of  New  Orleans. 

The  system  of  public  schools  which  then  prevailed  in  the  State  was 
the  result  of  the  legislation  of  1870  (Act  No.  (>,  extra  session  of  that 
year)  and  of  1873  (Act  No.  36). 

The  most  striking  feature  of  that  legislation,  a  feature  which  dis- 
tinctly characterized  the  legislation  of  that  disastrous  period  of  Lou- 
isiana's history,  was  to  strip  the  city  of  New  Orleans  and  the  parishes 
of  the  State  of  all  power  of  effective  management  and  control  of  the 
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public  schools  and  of  other  local  affairs  wifchiu  their  respective  corpo- 
limits,  and  to  concentrate  all  powers  connected  therewith  in  the  State 
authorities. 

Under  that  legislation,  tlie  only  power  vested  in  the  cfty  of  New 
Orleans  touching  the  management  of  the  public  schools  was  the  author- 
ity to  select  some  of  the  component  parts  of  the  board  of  directora. 

Plaintiff's  contention  that  the  schools  of  those  days  were  municipal 
institutions  has  consequently  no  foundation  iji  law,  and  is  therefore 
erroneous. 

Through  compulsory  taxation,  the  city  of  New  Orleans  contributed 
the  principal  means  for  the  support  of  public  schools  established  within 
her  limits,  but  her  council  had  no  control  over  the  funds  thus  collected. 

The  law  required  the  estimate  of  probable  expenses  to  be  made  an- 
nually by  the  board  of  school  directors,  and  to  be  presented  to  the  city 
council,  which  was  required  to  levy  the  tax  necessary  to  cover  the  esti- 
mate, which  tax  could  not  be  less  than  one-fourth  of  one  per  cent  on 
the  taxable  valuation  of  all  property  in  the  city.  Sees.  2,  4,  of  Act  86 
of  1873. 

No  thought  was  further  remote  from  the  minds  of  the  promoters  of 
that  system  than  the  idea  of  establishing  public,  city  or  municipal 
schools  in  the  city  of  New  Orleans.  Section  37  of  the  Act  of  1870  con 
tains  the  following  significant  language:  **The  city  of  New  Orleans, 
and  other  incorporated  cities  or  towns,  as  well  as  all  parochial  author- 
ities, are  prohibited  from  organizing  or  maintaining  separate  public 
schools  from  those  organized  under  this  law,  and  controlled  by  the 
boards  created  hereby." 

An  exhaustive  examination  and  a  close  analysis  of  tiiat  legislation 
has  forced  a  clear  conclusion  on  our  minds  that  the  wliole  system  of 
public  schools  cieated  thereunder  was  decidedly  a  State  institution, 
under  the  exclusive  control  and  management  of  superintendents  and 
boards  of  directors  who  derived  all  their  powers  directly  from  the 
State,  and  who  were  lesponsible  for  their  management  to  the  State 
only. 

Hence,  they  were  absolutely  powerless  to  fasten  any  indebtedness 
on  the  city  of  New  Orleans  or  on  any  of  the  parishes  of  the  Stace.  In 
Act  No.  36  of  1873,  which  provides  additional  regulations  for  the  Board 
of  school  directors  of  the  city  of  New  Orleans,  Sec.  10  contains  the  fol- 
lowing language:  *'That  the  board  of  directors  of  the  public  schools 
shall  not  be  empowered  to  make  contracts  or  debts  for  the  year  1873, 
or  any  subsequent  year,  greater  than  the  amount  of  the  revenue  pro- 
vided for  according  to  this  act,  or  other  school  laws  existing,  it  being 
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the  intent  hereof  that  parties  contracting  with  said  board  shall  take 
heed  that  due  revenue  shall  have  been  provided  to  satisfy  the  claims, 
otherwise  they  shall  lose  and  forfeit  the  same." 

This  section  is  very  strongly  suggestive  of  the  correctness  of  our  re- 
mark that  perhaps  these  certificates  might  not  be  enforced  against  an 3' 
one. 

The  record  shows  that  in  accordance  with  the  annual  estimates  made 
by  the  board  of  school  directors,  the  city  of  New  Orleans  levied  for  the 
years  included  in  plain tiif^s  certificates,  a  tax  jiggregating  $928,816, 
and  collected  a  total  of  $842,411,  leaving  a  delinquent  list  amounting 
to  only  $80,405. 

In  this  connection  we  note  the  assertion,  niade^by  the  city's  counsel, 
that  the  amount  of  unpaid  outstanding  school  certificates  for  said  years 
aggregate  the  sum  of  $400,000.  This  is  not  denied  by  plaiutifi",  but  she 
exclaims:  "What  a  confession  of  ofiicial  negligence  is  here  discovered!" 
We  think  it  amounts  to  something  more  grievous.  But  the  record  and 
Sec.  10  of  Act  36  of  1873,  point  to  a  different  set  of  officials  than  those 
who  are  in  plaintiff's  mind.  To  qualify  their  conduct,  official  negli- 
gence is  a  ver}'  mild  term. 

Hence,  it  is  obvious  that  under  the  provisions  of  Act  123  of  1874,  as 
well  as  under  the  effect  of  the  section  of  the  act  of  1873,  just  tran- 
scribed, the  holders  of  school  certificates  can  look  only  to  the  uncol- 
lected appropriations  of  the  respective  years  for  which  the  same  have 
been  issued.  This  shows  the  fullest  extent  of  plain tift''s  claim  against 
the  city  of  New  Orleans,  which  is  simplj'  a  collecting  agent,  owing  no 
other  account  to  the  State  or  to  any  other  authority,  beyond  an  effort 
to  collect  and  a  payment  of  the  amounts  collected. 

But  plaintiff  next  argues  that  under  subsequent  legislation  these  cer- 
tificates have  been  declared  legal  claims  against,  or  valid  indebtedness 
of,  tlie  city  of  New  Orleaus.  Article  254  of  the  Constitution,  relied  on 
by  her,  reads:  "The  General  Assembly  ♦  *  «  shall  enact  such 
legislation  as  may  be  proper  to  liquidnte  the  indebtedness  of  the  city 
of  New  Orleans,  and  apply  its  assets  to  the  satisfaction  tliereof." 

It  can  hardly  be  argued  that  by  this  language  the  convention  can  be 
construed  to  have  meant  that  the  Legislature  could  provide  for  the 
liquidation  of  claims  which  were  not  part  of  the  Indebtedness  of  tlie  city 
of  New  Orleans,  or  that  such  language  could  possibly  be  strained  to 
mean  that  the  Legislature  was  therefore  vested  with  the  jxiwer  to 
■coerce  the  citj^  of  New  Orleans  into  the  settlement  of  school  certificates 
which  had  been  issued  without  her  authority  t>r  consent,  by  an  irre- 
sponsible board  or  corporation,  for  or  without  valuable  consideration. 
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and  perhaps  iu  direct  violation  of  tbe  ver^  law  whence  such  board 
could  derive  its  only  legitimate  authority.  It  is  admitted  that  iu  draw- 
ing against  a  fund  of  a  possible  aggregate  of  $922,816,  based  on  its  own 
annual  estimate  and  demand,  this  board  has  issued  certificates  amount- 
ing to  the  enormous  sum  of  $1,242,816. 

The  language  of  the  Constitution  can  authorize  no  such  deductions;, 
and  its  proper  construction  would  at  once  strike  with  nullity  any  at- 
tempt of  the  Legislature  to  fasten  on  the  city  of  New  Orleans  the  obli- 
gation to  settle  or  liqni(late  any  claims  which  are  not  legally  and  une- 
quivocnlly  included  in  the  term  indebtedness  of  the  city  of  New  Orleans. 
The  very  letter  and  the  undoubted  spirit  of  the  Constitution  are  most 
obviously  adverse  to  any  such  proposed  legislation  j  they  go  to  the 
extent  of  forbidding  such  action  even  with  the  consent  of  the  corpora- 
tion. 

Article  45  provides  in  substance  as  follows:  "The  General  Assembly 
shall  have  no  power  •  *  •*  to  authorize  the  payment  of  any  claim 
against  the  State,  or  any  parish  or  municipality  of  the  State,  under 
any  agreement  or  contract  made  without  express  authority  of  law;  and 
all  such  unauthorized  agreements  or  contracts  shall  be  null  and  void." 

The  framers  of  the  Constitution  were  familiar  with  the  history  (rf  the 
profligat'3  legislation  which  had  marked  the  era  of  the  "rule  of  the 
stran<::cr,"  which  is  referred  to  by  plaintiif' s  learned  counsel,  and  they 
intended  to  close  all  avenues  to  a  successful  realization  of  the  many 
schemes  of  plunder  which  had  been  concocted  during  those  dark  days 
of  misrule. 

Hence,  under  a  proper  construction  of  constitutional  provisions^, 
plaintiff  can  draw  no  strength  or  derive  no  comfort  from  Sec.  3  of  Act 
No.  74  of  1880,  which  reads:  "That  the  said  bonds  may  be  issued  to 
tJike  up  the  unbonded  indebtedness  of  the  said  city  of  New  Orleans, 
and  the  unpaid  salaiies  of  school  teachers  and  expenses  of  maintaining 
the  public  schools  created  since  1872  and  i)rior  to  January  1, 1880."  •  ♦ 

The  proposition  that  such  an  enactment  touching  school  certificates 
in  a  law  avowedly  intended  to  cany  Art.  254  of  the  Constitution  into 
effect,  is  a  contradiction  in  terms  and  is  shockingly  unconstitutional, 
is  indeed  too  plain  for  argument. 

But  in  addition  to  this  consideration,  that  legislative  provision,  in  so 
far  as  it  refers  to  school  certificates,  can  be  stricken  with  nullity  under 
another  point  of  view,  which  is  considered  in  our  decision  of  the  case 
ot  the  Taxpayers'  Association,  33  Ann.  568. 

An  inspection  of  the  list  of  plaintiff's  certificates  shows  that  a  num- 
ber of  them,  amounting  to  $932  only,  were  issued  pi-evious  to  the  con- 
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Btitational  amendment  of  November  2, 1874,  under  which  the  city  of 
New  Orleans  was  forbidden  to  ^^ncrease  her  debt  in  any  manner  or 
form,  or  under  any  pretext." 

Now,  in  reviewing  this  very  legislation  in  the  Taxpayers'  case,  we 
held  that  any  legislative  enactment  which  tended  to  legalize  any  debt 
contracted  by  the  city  of  New  Orleans  after  the  prohibited  date,  No- 
vember 2,  1874,  was  unconstitutional  and  therefore  null.  Strange  to 
say,  plaintiff  seeks  relief  under  the  very  terms  of  that  decision.  It 
must  have  been  sadly  misconstrued  in  her  mind. 

For  her  certificates  which  were  issued  after  that  date  were  either 
debts  of  the  city  or  they  w^ere  not.  If  they  were  debts,  they  are  null 
because  issued  in  violation  of  the  Constitution,  and  the  funding  of  the 
same  is  forbidden  under  the  terms  of  the  decision;  if  they  are  not  debts 
of  the  city,  they  find  no  place  under  the  provisions  of  a  constitutional 
mandate  which  is  therein  held  to  contemplate  exclusively  the  valid 
indebtedness  of  said  city. 

We  therefore  conclude  that  plaintiff  has  utterly  failed  to  make  out 
a  case  of  indebtedness  against  the  city  of  New  Orleans,  and  that  she 
is  not  entitled  to  the  relief  which  she  asks  of  the  courts. 

Judgment  affirmed. 


Ok  Application  for  Rehearing. 
The  mainstay  of  this  application  is  the  following  expressions  in  our 
opinion  :  ^' Hence  it  is  obvious  that,  under  the  provisions  of  Act  No. 
123  of  1874,  as  well  as  under  the  effect  of  the  section  of  the  Act  of  1873, 
just  transcribed,  the  holders  of  school  certificates  can  look  only  to  the 
uncollected  appropriations  of  the  respective  years  for  which  the  same 
have  been  issued.  This  shows  the  fullest  extent  of  plaintiff's  claim 
against  the  city  of  New  Orleans,''  the  quotation  in  the  brief  ends  here, 
but  the  sentence  in  the  opinion  continues  thus,  ^^  which  is  simply  a 
collecting  agent,  owing  no  other  account  to  the  State  or  to  any  other 
authority,  beyond  an  effort  to  collect,  and  a  payment  of  the  amounts 
collected."  Tlie  last  words  of  the  paiagraph  were  doubtless  inadvert 
ently  omitted  in  the  quotation ;  it  appears  that  they  materially  modify 
and  restrict  the  meaning  of  the  opinion  as  construed  by  plaintiff's 
counsel  under  the  incomplete  quotation.  The  inference  drawn  from 
our  language  is  that  we  ^recognized  thereby  some  right  of  action  by 
holders  of  school  certificates  directly  against  the  city  of  New  Orleans, 
and  it^is  suggested  that  such  a  judicial  recognition  should  have  been 
*^  preserved  by  a  eonsietent  decree J*^ 
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We  can  but  regret  the  faiot  hope  which  oar  ioartistic  langoage  has 
inspired  to  plaintiff. 

It  is  the  more  unfortunate  from  the  fact  that  we  had  labored  with 
great  pains  and  caution  to  impress  in  our  opinion  the  undisputed 
theory  that  there  was  no  earthly  privity  between  the  city  of  New 
Orleans  and  any  holders  of  school  certificates,  who  were  exclusiYely 
creditors  of  the  school  board,  and  not  of  tlie  city. 

We  have  been  unfortunate  in  the  use  of  language  if  our  utterance 
can  be  fairly  construed  to  mean  that  any  certificate  holder  could  per- 
sonally enforce  any  claim  against  the  city  for  uncollected  appropria- 
tions of  the  respective  years  for  which  his  certificates  had  been  issued  5 
we  had  thought  that  the  formal  declaration  that  the  city  was  but  a 
'^  collecting  agent  owing  no  account  to  the  State  or  any  other  authority 
beyond  an  effort  to  collect,"  etc.,  would  leave  no  doubt  of  our  real 
meaning,  which  was  that  the  right  to  urge  any  claim  for  collected  or 
uncollected  balances  on  any  one  of,  or  the  three  years'  appropriations, 
rested  in  the  State  or  the  school  board  only,  and  that  the  funds  thus 
received  would  be  distributed  pro  rata  among  all  the  holders  of  valid 
school  certificates. 

We  can  but  repeat  our  unshaken  conclusion  that  the  school  certifi- 
cates for  the  years  1874,  1875  and  1876,  which  are  yet  outstanding  and 
unpaid,  never  have  been  a  part  of  the  valid  floating  indebtedness  of 
the  city  of  New  Orleans,  and  that  no  constitutional  legislative  enact- 
ment thus  far  adopted  has  had  the  legal  effect  to  make  them  debts  of, 
said  city.  Hence  the  holders  of  such  certificates  can  under  no  possible 
contingency  obtain,  through  the  courts  of  this  State,  valid  judgments 
therefor  against  the  city  of  New  Orleans. 

A  second  and  very  thorough  study  of  tlie  case  has  satisfied  us  of  the 
entire  correctness  of  our  views  as  expressed  in  our  first  opinion. 

Rehearing  refused. 


9684. 
Mrs.  S.  a.  Greening  vs.  J.  M.  T.  Elliott,  et  als. 

When  a  widow  residing  in  one  parish  entrusta  the  management  of  a  plantation  sltaated  in 
another  pariah  to  her  Aon.  who  makea  the  purohaaea  for  the  plantation  and  shipa  the 
crops  thereof  in  his  own  name,  she  will  not  be  thereby  eatopped  from  claiming  the 
working  animals  or  the  crops  on  the  place  when  seized  for  the  debt  of  the  son  and  man- 
ager, especially  when  such  debt  has  not  been  incurred  in  the  business  or  adminiatratioii 
of  the  plantation. 
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A  PPEAL  from  the  Tenth  District  Court,  Parish  of  Red  River. 
l\.    Hall,  J. 

Logan  d  Head,  for  Plaintiff  and  Appellee. 

L.  B.  WatJcins  and  Fierson  d  Hull,  for  Defendants  and  Appellants. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  Schmidt  &  Ziegler,  of  New  Orleans,  having  a  judgment 
against  one  J.  R.  Greening,  issued  execution  thereon  and  caused  to  be 
seized  a  lot  of  mules  and  a  number  of  bales  of  cotton  on  a  plantation 
situated  in  the  parish  of  Red  River,  as  the  i»roperty  of  the  judgment 
debtor. 

Mrs.  Sarah  A.  Greening,  the  mother  of  J.  R.  Greening,  epjoined  the 
execution  and  claimed  the  ownership  of  the  property  thus  seized  and 
$1,000  damages  for  the  illegal  seizure. 

The  injunction  was  perpetuated,  the  plaintiff's  title  to  the  property 
recognized  and  her  demand  for  damages  rejected. 

Schmidt  &  Ziegler  have  appealed,  and  no  motion  is  made  for  an 
amendment  of  the  judgment. 

The  plaintiff's  residence  is  in  the  town  of  Mansfield,  DeSoto  parish, 
where  her  husband  had  resided  before  his  death,  and  where  he  died. 
The  plantation  referred  to  was  an  acquet  of  the  community  between 
the  spouses,  and  was  purchased  by  the  plaintiff  at  succession  sale. 

After  her  husband's  death,  J.  R.  Greening  took  charge  of  the  planta- 
tion, working  stock,  etc.,  and  was  manager  and  agent  for  his  mother. 
He  attended  to  the  cultivation  of  the  plantation,  made  the  purchases 
therefor,  gathered  and  shipped  the  crops  and  applied  the  proceeds 
thereef  to  the  support  of  his  mother  and  family  in  Mansfield.  The 
mules  seized  were  some  of  those  purchased  by  the  agent  and  manager 
for  his  mother,  and  the  place  cultivated  on  her  account,  and  the  crops 
belonged  to  her.  These  facts  are  established  by  the  testimony  of  both 
mother  and  son,  and  the  plaintiff's  title  to  the  plantation  and  the  pur- 
chase of  the  mules  thereon  at  the  time  of  the  sale  of  the  place  was  a 
matter  of  record. 

Her  claim  to  the  movables  embraced  in  this  suit  is  resisted  on 
the  sole  ground  that  the  plaintiff,  by  permitting  her  son  to  manage  the 
plantation,  to  make  the  purchases  and  ship  and  sell  the  crops  in  his 
own  name  was  estopped  from  disputing  his  title  to  the  movables  on 
the  plantation  seized  in  this  case. 

We  see  no  force  in  this  proposition,  conceding  that  it  was  fully 
Bustained  by  the  evidence. 
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There  was  a  peculiar  fitness  in  plaintiff;  an  aged  woman  and  in 
precarious  state  of  health,  consigning  her  plantation  after  the  death  of 
her  husband  to  the  management  of  her  oldest  son.  The  plantation  and 
the  movables,  the  stock  or  working  animals  were  purchased  by  her,  as 
stated.  Her  title  thereto  has  never  been  diverted  by  any  way  known 
to  the  law,  and  Schmidt  &.  Ziegler  have  no  mortgage  or  privilege 
thereon.  Though  this  is  so,  she,  it  is  contended,  cannot  set  up  a  claim 
to  the  property  because  it  has  been  seized  for  her  agent's  debt,  a  debt, 
the  consideration  of  which  lias  not  been  shown  to  be  in  any  manner 
connected  with  the  cultivation  or  administration  of  the  plantatioii. 
Whether  the  agent  and  manager  conducted  the  busines  in  his  own 
name  or  in  that  of  his  principal,  under  the  circumstances  of  the  case, 
it  could  not  affect  the  title  of  the  plaintiff  to  the  property  or  her  right 
to  claim  it  against  her  agent,  his  creditors  or  anyone  else. 

Judgment  affirmed. 


9716. 
Administrators  of  the  Tulane  Education  Fund  vs.  The  Board 

I  38  295  OF  Assessors  et  als. 

The  Usiversity  of  Louisiana  is  a  public  institutioii  that  the  Constitntion  baa  recognized, 
and  commanded  the  Legislature  to  maintain  and  support  it. 

By  the  Act  of  July  5, 1884,  a  contract  was  made  by  and  between  the  State  and  the  Admin- 
istrators of  the  Tulane  Education  Fund  whereby  the  State  delivered  to  the  Admintatra  • 
tors  the  rights,  privileges,  franchises,  immunities  and  property  of  the  University,  and 
the  Administrators  engaged  to  dedicate  all  their  revenues  to  its  maintenance  and  devel- 
opment. This  Is  a  consecration  of  the  income  of  the  Administrators  to  public  use,  and 
the  property  from  which  that  income  i«  derived  is  therefore  exempt  from  taxation. 

The  character  or  quality  of  taxability  is  not  ineffaceable'  stamped  on  property  and  it  may 
be  removed  by  the  act  of  its  owner.  The  Legislature  cannot  exempt;  fh>m  taxation 
property  that  is  constitutionally  liable  to  it,  but  an  owner  of 'property  may  translate  it 
to  the  domain  of  constitutional  exemption  by  dedicating  it  to  a  public  use. 

Primarily  the  Legislature  determines  what  is  a  public  use,  and  when  it  has  declared  whftt 
may  be  so  regarded,  conrt-a  will  not  interfere  except  in  clear  cases  of  usurpation  or  abnae 
of  authority.  What  is  for  the  public  good  and  what  are  public  purposes  are  for  the 
Legislature  to  say,  and  it  has  a  large  discretion  in  determining  these  questions,  which 
will  not  be  conti-olled  by  the  courts  unless  under  the  exceptions  above  noted  and  such 
Uke. 

Although  the  title  to  property  be  not  in  the  public,  if  the  revenues  of  it  are  dedicated  whoUy 
to  public  use  and  purposes,  it  is  public  property  within  the  intendment  of  the  Constitu- 
tion, and  poftsesnes  all  the  imraun  ities  and  is  entitled  to  the  exemptions  from  taxation  of 
public  property. 
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K  Ih  White,  James  McOonnell  and  E,  H.  Farrar,  for  Plaintiffs  and 
Appellants. 

Jf.  J.  Cunninghamf  Attorney  General  -,  W,  H,  EogerSy  City  Attorney, 
and  Blanc  <&  Butler,  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  Board  of  Assessors  of  New  Orleans  placed  upon 
the  tax  roll  for  1885  the  property  given  by  Paul  Tulane  to  the  plaintiffs 
to  promote  the  education  of  the  white  youth  of  that  city.  The  object 
of  the  present  suit  is  to  annul  that  assessment  on  the  ground  that  the 
property  is  exempt  from  taxation. 

The  same  property  was  assessed  in  1883  &ud  the  plaintiffs  then 
claimed  the  exemption  of  it  from  taxation  and  we  held  the  claim  not 
good.  State  ex  rel.  Board  of  Admrs.  Tulane  Ed.  Fund  v.  Bd.  of  Assess- 
ors, 35  Ann.  668. 

Since  that  decision  was  rendered  the  General  J  Assembly  have  passed 
an  elaborate  Act,  the  evident  puq)ose  of  which  is  to  effect  an  exemp- 
tion of  the  plaintiffs'  property  from  taxation,  and  our  construction  of 
that  Act  will  determine  the  question  whether  the  machinery  adopted 
has  accomplished  the  intended  purpose. 

It  is  scarcely  necessary  to  say  that  the  General  Assembly  cannot 
exempt  property  from  taxation  by  its  own  will.  Unless  the  expression 
of  that  will  is  in  accord  with  the  Constitution,  it  can  accomplish 
nothing. 

Thei'e  has  been  for  many  years  an  educational  institution  in  New 
Orleans  called  "  The  Ujiiversity  of  Louisiana.''  It  was  founded  by  the 
State  and  has  been  fostered  by  it.  For  some  time  only  two  colleges 
were  in  operation  in  it,  those  of  law  and  medicine.  Later  a  college  for 
the  humanities  has  been  added  under  the  humble  name  of  an  academ- 
ical department.  Successive  Constitutions  of  the  State  have  repeated 
the  Injunction  to  the  Legislature  to  maintain  it.  The  last  Constitution 
has  emphasized  this  command  and  made  it  imperative — the  General 
Assembly  shall  from  time  to  time  make  such  provision  for  the  proper 
government,  maintenance  and  support  of  the  University  ot  Louisiana 
as  the  public  necessities  and  well-being  of  the  people  may  require. 
Const.  1879,  Art.  230.  The  pecuniary  aid  was  limited  to  ten  thousand 
dollars  a  year,  and  every  Legislature  sinc«  has  appropriated  the  full 
sum,  and  we  have  held  that  these  appropriations  have  the  character 
and  rank  of  constitutional  appropriations.  State  ex  rel.  Ad.  Uu.  v. 
Burke,  36  Ann.  457. 
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The  Act  of  the  General  Assembly  of  1884  begins  its  title  with  the 
expression  that  the  fostering,  maintaining  and  developing  the  Univer- 
sity of  Louisiana  is  one  of  its  objects,  and  its  preamble  recites  that  the 
Administrators  of  the  Tulane  Fund  are  willing  and  desirous  to  take 
charge  of  that  institution  and  to  devote  all  the  revenues  they  now  have 
or  may  ever  have  to  its  expansion  and  development.  It  then  exacts 
that  the  Tulane  Administrators  shall  hereafter  have  full  control  and 
the  exclusive  government  of  the  University  of  Louisiana,  and  shall  have 
all  the  powers,  privileges,  franchises  and  immunities  that  are  now 
vested  in  the  Trustees  of  the  University,  and  also  aU  of  its  property ; 
and  in  order  to  enable  the  Statue  to  realize  the  full  benefit  of  the  inten- 
tion of  the  Tulane  Administrators  to  devote  aU  their  revenues  to  the 
public  purpose  of  maintaining  the  University,  the  Act  declares  that  a 
contract  is  thereby  made  by  and  under  which  the  Tulane  Administra- 
tors are  irrevocably  vested  with  all  the  franchises,  privileges  and 
immunities  theretofore  granted  them,  and  in-  consideration  therefor 
they  bind  themselves  also  irrevocably  to  devote  all  their  revenues  to 
the  public  purpose  already  stated.  And  then  in  recognition  of  the 
beneficence  of  Mr.  Tulane  and  of  the  fact  that  the  Administrators  of 
the  fund  created  by  that  beneficence  were  hereafter  to  devote  it  exclu- 
sively to  fostering  and  developing  this  institution  of  the  State,  the 
name  of  the  benefactor  was  directed  to  be  hereafter  prefixed  to  its 
ancient  name  so  that  the  future  designation  of  it  shall  be  the  Tulane 
University  of  Louisiana.     Acts  1884,  pp.  48  et  seq. 

Our  learned  brother  of  the  lower  court  construed  this  Act  as  being  a 
charter  of  a  new  University  to  which  was  transferred  all  the  property 
and  privileges  of  the  University  of  Louisiana.  If  that  be  so,  the 
Universitj^  of  Louisiana  is  abolished,  for  if  all  its  privileges  are  trans- 
ferred to  another  institution  and  all  the  property  it  had  to  make  those 
privileges  effective  and  useful  to  the  public  is  likewise  transferred, 
there  will  be  nothing  left  but  the  name.  We  cannot  attribute  to  the 
Legislature  the  intention  to  denude  of  its  powers  and  privileges  an 
institution  which  the  Constitution  has  commanded  them  to  maintain^ 
and  thus  to  make  of  it  a  simulacrum  without  vitality  or  power.  Nor 
can  we  attribute  to  the  Legislature  a  purpose  to  evade  the  Constitu- 
tional recognition  of  the  existence  of  the  University.  Obviously  the 
Legislature  cannot  abolish  the  University.  It  has  it«  root  in  the 
fundamental  law  and  that  law  has  ordered  the  Legislature  to  foster 
and  develop  it.  But  if  without  assuming  to  destroy,  the  Legislature 
desiccates  it  by  removing  the  fecundating  sources  of  its  strength  and 
growth,  it  does  practically  destroy  it. 
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No  doubt  the  Legislature  had  in  mind  the  creation  of  a  new  Univer- 
sity as  a  consequence  or  result  of  the  Constitutional  amendment  that  it 
has  directed  to  be  submitted  to  a  popular  vote,  for  among  the  objects 
of  this  act  of  1884  expressed  in  its  title  is : 

"  To  give  said  Board  of  Administrators  of  the  Tulane  Education  Fund, 
upon  the  adoption  of  said  Constitutional  amendment,  not  only  the  full 
powers  of  administration  over  the  University  of  Louisiana,  conferred  by 
this  Act,  but  also  the  povrer  to  create^  develop  and  maintain  a  great 
University  in  the  city  of  New  Orleans,  which  University  so  to  be  created 
shall  perpetually  be  under  their  full  and  complete  control." 

But  the  Legislature  so  far  from  attempting  to  abolish  the  University, 
by  its  own  Act  expressly  includes  its  maintenance  in  the  object*  of  its 
legislation,  and  remitted  to  a  Constitutional  amendment  the  derivation 
of  authority  to  replace  the  former  University  by  a  new  creation. 

The  legislative  purpose  to  preserve  the  University  of  Louisiana  is 
unequivocally  and  constantly  manifested  in  every  part  of  the  Act  of 
1884.  The  title  mentions  it,  the  preamble  gives  prominence  to  it,  and 
the  enacting  clauses  confirm  it.  The  University  is  delivered  to  the 
Tulane  Administrators  with  aU  its  franchises  immunities  and  property 
to  be  governed  and  developed  by  them.  Its  existence  is  continued, 
and  if  it  is  not  perpetuated,  the  Constitutional  amendment  alone  will 
confer  the  power  to  replace  it  by  another. 

But  the  real  question  lies  behind  this,  and  it  is  whether  the  dedica- 
tion by  the  Tulane  Administrators  of  all  their  revenues  to  the  support 
and  maintenance  of  the  University  of  Louisiana  is  such  dedication  to 
public  use  as  will  exempt  their  property  from  taxation  proprio  rigore. 

It  is  thus  apparent  that  the  question  presented  in  this  case  is  wholly 
difiPerent  from  that  considered  and  decided  in  the  former  one^the 
question  then  being  whether  the  property  of  the  Board  was  taxable,  its 
income  being  devoted  to  education,  and  we  held  that  it  was  because  it 
was  private  or  corporate  income. 

The  first  exemption  from  taxation  by  the  C-onstitution  is  '* all  public 
property."  Art.  207.  The  University  of  Louisiana  is  not  only  a  public 
institution  blit  the  Constitution  has  taken  it  under  its  protecting  care. 
The  entire  revenues  of  the  Tulane  Administrators  are  dedicated  to  its 
support.  The  State  has  contracted  with  them  to  deliver  this  public 
institution  into  their  hands  on  the  condition  that  their  revenues  shall 
l>e  wholly  applied  to  its  maintenance  and  development,  and  they  have 
accepted  the  contract  and  thereby  made  the  University  the  usufructu  - 
ary  of  all  their  property.  Whatever  taxes  are  payable  upon  this 
property  must  necessarily  be  paid  out  of  these  revenues  that  have  thus 


>T^j^:q 


296  SUPREME  COURT  OF  LOUISIANA. 

Talane  Edncation  Fond  vs.  Board  of  Asseason  et  als. 

been  dedicated  to  a  public  use,  that  is  to  say,  must  be  paid  by  the 
University.  Whatever  diminution  of  these  revenues  is  made  by  the 
payment  of  taxes  is  a  diminution  pro  tanto  of  revenues  that  have  been 
consecrated  to  public  use,  and  it  is  admitted  that  the  taxes  for  1885  and 
1886  exceed  the  sum  that  the  State  has  annually  appropriated  to  the 
University.  So  that  if  taxes  are  collected  from  the  Tulane  Fund  and 
the  State  continues  its  appropriation,  she  will  receive  money  only  to 
pay  it  back.  But  the  plaintiffs  have  refused  to  receive  this  annual 
donation  from  the  State  since  the  passage  of  the  Act  of  1884,  and  they 
have  expressly  waived  all  right  to  it  and  all  right  to  any  future  appro- 
priation, and  this  waiver  is  stated  in  the  Act  to  be  an  additional 
consideration  supporting  the  contract  made  therein.    Sec.  6. 

The  plaintiffs  have  complied  with  their  part  of  that  contract.  From 
August  1, 1884,  when  they  took  charge  of  the  University  to  the  close 
of  1885  they  have  expended  near  a  hundred  thousand  dollars  (exact 
figures  $98,259.50)  upon  it,  including  the  cost  of  insurance  and  repairs 
of  the  buildings,  and  these  were  the  property  of  the  University  before 
it  was  turned  over  to  them.  Their  revenues  have  conserved  its  prop- 
erty, paid  its  current  exx>enses,  and  have  begun  to  develop  a  languish- 
ing and  resourceless  institution  into  vigorous  and  healthy  life. 

The  usufructuary  is  bound  to  pay  all  the  taxes  on  the  property  that 
is  subject  to  the  usufiiict,  Rev.  Civ.  Code,  Art  578,  and  as  the  University 
of  Louisiana  is  the  usufructuary  of  the  Tulane  property,  it  follows 
necessarily  that  whatever  taxes  are  paid  will  be  paid  by  the  University . 
The  only  reduction  or  diminution  of  the  revenues  of  the  University 
possible  under  the  contract  of  the  plaintiffs  with  the  State  is  the  dimi- 
nution that  would  be  wrought  by  the  sanction  of  tlie  State's  demand 
for  taxes.  Now  the  University  cannot  be  taxed.  The  Constitution 
created  it.  Its  property  is  public  property  within  the  intendment  of 
the  Constitution. 

But  the  property  of  the  Tulane  Board  is  not  the  property  of  the 
University,  and  it  is  the  property  of  the  Tulane  Board  of  which  taxes 
are  demanded. 

The  title  of  property  does  not  invariably  tix  the  person  who  is  obliged 
for  the  taxes  upon  it.  As  we  have  just  stated,  the  usufructuary  and 
not  the  titular  owner  pays  on  property  held  in  usufruct.  Familiar 
illustrations  of  the  rule  are  found  in  those  instances  where  private 
property^^is  taken  for  a  public  road,  or  a  dedication  of  a  lot  of  ground 
is  made  on  condition  that  a  court-house  is  built  on  it.  The  ownership 
remains  where  it  was  but  the  owner  pays  no  taxes. 
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And  these  illustrate  another  proposition,  viz:  that  priva'e  property 
which  is  sabject  to  taxation  becomes  exempt  by  the  change  that  is 
made  in  its  use.  The  character  of  taxability  is  not  ineffaceably 
stamped  on  property,  and  it  may  be  removed  by  the  act  of  its  owner. 
Whenever  he  dedicates  it  to  public  use  it  passes  under  th^  dominion 
of  the  exemption  that  is  accorded  to  public  property.  And  that  is 
what  we  meant  when  in  the  earlier  part  of  this  opinion  we  said  that 
the  question  was  whether  the  consecration  of  the  plaintiffs^  revenues  to 
a  public  use  did  not  propria  vigore  operate  an  exemption.  The  Legis- 
lature cannot  exempt  from  taxation  property  that  is  constitutionally 
liable  to  it,  but  an  owner  of  property  may  translate  it  into  the  domain 
of  constitutional  exemption  by  dedicating  it  to  a  public  use. 

And  primarily  the  Legislature  determines  what  is  a  public  use,  and 
when  it  has  declared  what  may  be  so  regarded,  courts  will  not  i  iterfere 
except  in  clear  cases  of  usurpation  or  abuse  of  authority.  Inhab.  of 
Wayland  v.  Co.  Com.  Middlesex,  4  Gray,  501.  The  Act  of  1884 
declares  that  the  plaintiffs'  revenues  are  devoted  to  public  use,  and  as 
a  legal  consequence  the  property  that  produces  them  is  exempt  from 
taxation  unless  we  are  prepared  to  say  that  the  legislative  discretion 
has  been  unlawfully  or  evasively  exercised,  for  that  is  said  to  be  the 
criterion  by  which  a  court  is  to  test  it. 

Says  Cooley :  '^  Taxes  should  only  be  levied  for  those  purposes 
which  properly  constitute  a  public  burden.  But  what  is /or  the  public 
good,  and  what  are  public  purposes j  and  what  does  constitute  a  public 
burden,  are  questions  which  the  Legislature  must  decide  upon  its  own 
judgment,  and  in  respect  to  which  it  fs  vested  with  a  large  discretion 
which  cannot  be  controlled  by  the  courts,  except,  perhaps,  wliere  its 
action  is  clearly  eva«ive,  and  when  under  pretense  of  a  lawful  authority 
it  has  assumed  to  exercise  one  that  is  unlawful."    Const.  Lim.,  p.  157. 

We  do  not  announce  a  new  legal  principle  when  we  hold  that  prop- 
erty, dedicated  to  a  public  use,  the  revenues  of  which  serve  a  public 
purpose,  is  public  property  although  the  title  be  not  in  the  public. 
When  a  judgment  creditor  of  the  Charity  Hospital  levied  on  its  prop- 
erty, we  maintained  an  injunction  of  its  sale  raying,  ''It  may  not  be 
that  the  title  to  the  property  from  which  their  revenues  may  in  whole 
or  in  part  be  derived  is  literally  in  the  State ;  but  nevertheless  the 
State  owns  them,  or  holds  them  in  trust,  though  it  be  for  the  benefit  of 
those  they  were  established  to  serve." 

''  If,  then,  this  Hospital  is  a  State  institution,  maintained  and 
administered  as  we  have  seen  by  State  authority,  it  is  the  first  duty  of 
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the  State  to  secure  and  preserve  to  it  the  essential  conditious  of  its 
existence  for  the  purpose  for  which  it  was  established."    ♦     •     * 

**  It  is  utterly  inconsistent  with  this  duty  and  the  protection  that  the 
State  owes  to  this  institution  to  suffer  it  from  any  cause  or  at  the 
instance  of  creditors  or  other  persons,  to  be  deprived  of  its  property, 
without  which  its  work  of  beneficence  and  charity  cannot  be  accora- 
plished."    State  v.  Finlay,  33  Ann.  114. 

If  it  is  the  first  duty  of  the  State  to  prevent  others  despoiling  the 
property  of  an  institution  under  its  protetion,  much  more  is  it  its  duty 
to  abstain  from  despoiling  that  property  itself.  The  sale  of  the  prop- 
erty of  the  Charity  Hospital  at  the  instance  of  its  creditor  would  have 
deprived  it  of  a  part  of  its  revenue,  and  the  sanction  of  the  State's 
demand  for  taxes  of  the  Tulane  property  will  have  a  like  effect  upon 
the  revenues  of  the  University.  As  we  did  not  allow  the  one,  neither 
can  we  the  other,  and  the  plaintiffs  are  entitled  therefore  to  a  judgment 
decreeing  the  exemption  of  their  property  from  taxation. 

We  felicitate  ourselves  that  the  way  to  this  consummation  has  been 
timely  cut  by  the  Legislature  so  that  the  stream  of  Paul  Tulane^s 
bounty  shall  flow  on  undiminished,  while  the  children  of  our  State 
through  successive  generations  shall  '^  rise  and  call  him  blessed." 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  is  avoided  and  reversed,  and  that  the  plaintiffs  now  have  judg- 
ment against  defendants  annulling  the  assessment  of  the  property 
donated  them  by  Paul  Tulane  and  decreeing  the  same  exempt  from 
taxation.  It  is  further  decreed  that  the  plaintiffs  recover  their  costs  in 
both  courts. 

Fenner,  J.,  recuses  himself,  being  one  of  the  administrators. 


Concurring  Opinion. 

Poch6,  J.  Without  vielding  any  of  my  views  as  expressed  in  my 
dissenting  opinion  in  the  case  between  the  same  parties  in  the  35th 
Annual  p.  672,  and  believing  now  as  I  did  then  that  the  property 
donated  by  Paul  Tulane  for  the  purpose  of  education  of  the  white 
youth  in  the  city  of  New  Orleans,  is  exempt  from  taxation  under  the 
provisions  of  Article  207  of  the  Constitution,  irrespective  of  the  subse- 
quent contract  between  the  Board  of  Administrators  and  the  State  of 
Louisiana  under  the  provisions  of  the  Act  of  the  General  Assembly  of 
1884,  I  concur  in  the  opinion  and  decree  in  this  case. 


gi':#*^  V'-* 
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No.  9612. 
The  State  of  Louisiana  vs.  Celia  Harrison.  88  2U9| 

44897 
Tbe  State,  having  ODce  taken  proceedinjcs  for  the  forfeiture  of  a  hail  bond  in  a  criminal  gg    299' 

caae,  and  having  obtained  a  judgment  against  the  parties,  which  is  final  and  has  never  49  157o| 

been,  in  any  mode,  annulled,  avoided  or  reversed,  cannot  recover  another  and  new  • 

Judgment  on  the  same  bond  against  the  same  parties. 

4    PPEAL  from   the    Second    District  Court,  Parish   of  Webster. 
-^jL     Drew^  J. 

Jf.  J,  Cunningham,  Attorney  General,  and  J,  A.  W,  Lotory,  District 
Attorney,  for  the  State,  Appellee. 

Watkins  dt  WatUns,  for  Surety  on  Bail  Bond,  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.    The  facts  of  this  peculiar  case  are  as  follows  : 

Celia  Harrison,  having  been  arrested  on  a  charge  of  petty  larceny, 
furnished  a  bond  in  the  sum  of  $75  with  T.  B.  Neal  as  surety  for  her 
appearance  before  the  District  Court.  Subsequently  she  was  indicted 
and  appeared  in  the  District  Court  and  furnished  the  usual  bail  bond 
in  the  sum  of  $150,  with  Neal  as  surety.  Of  course,  this  terminated 
and  discharged  the  former  bond. 

At  the  April  term  of  1883,  Celia  failing  to  appear  and  she  and  her 
sarety  having  been  duly  called,  her  bond  was  declared  forfeited,  and  a 
judgment  was  regularly  entered  aud  signed  by  the  Judge,  but,  in 
drawing  it  up,  no  doubt  by  clerical  error,  the  amount  inserted  was  $75 
instead  of  $150,  which  the  bond  called  for. 

On  this  judgment  the  State  issued  execution  under  which  property 
of  the  surety  was  seized. 

Neal,  the  surety,  then  brought  an  independent  injunction  suit 
restraining  the  execution  on  several  grounds )  amongst  others,  that  the 
judgment  purported  to  be  on  a  bond  for  $75,  and  that  the  only  bond 
in  that  amount  which  he  had  given  was  terminated  and  discharged. 
In  this  suit  a  simple  judgment  was  rendered  perpetuating  the  injunc- 
tion, without,  however,  annulling  the  judgment  or  stating  the  grounds 
on  which  the  injunction  was  sustained. 

Thereafter  at  the  June  term  of  1884,  the  Court  entered  a  new  judg- 
ment for  $150,  without  any  reference  to  the  former  judgment,  but 
based  on  the  failure  to  appear  and  other  proceedings  at  the  April  term 
of  1883,  and  purporting  to  be  signed  nunc  pro  tunc. 

On  this  judgment  fi,  fa,  issued  and  Neal  brought  another  injunction 
sait,  pleading,  amongst  other  grounds,  the  former  judgment  as  reg 
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adjudicata  And  the  existence  of  two  judgmeuts  against  him  on  the  same 
forfeiture,  and  also  the  nullity  of  the  last  judgment.  From  a  judg- 
ment dissolving  his  injunction,  Neal  appealed  to  the  Circuit  Court  of 
Appeals.  That  Court  looked  upon  the  last  judgment  as  an  attempt  to 
correct  the  clerical  error  of  the  former  judgment,  but  held  that,  even 
if  such  correction  were  permissible,  it  could  not  be  made  except  by 
contradictory  proceedings  after  due  notice  to  the  parties.  Hence  it 
reversed  the  judgment  appealed  from  and  perpetuated  the  injunction, 
reserving,  however,  to  the  State  the  right  **to  take  such  proceedings 
as  may  bepropet'  according  to  law,  either  upon  the  oiiginal  judgment  or 
upon  the  bond  for  IISO.*^ 

Acting  under  this  reserve,  the  State  elected  to  take  entirely  new 
proceedings  on  the  bond,  and  on  fixing  of  the  case  for  trial  at  the 
December,  1885,  term  of  the  court,  called  the  principal  and  surety  to 
appear  as  directed  by  the  law.  The  surety,  Neal,  did  appear  and 
opposed  the  forfeiture,  pleading,  as  a  bar  thereto,  the  former  judg- 
ments. 

The  court,  nevertheless,  proceeded  to  pronounce  the  forfeiture  and 
rendered  judgment  against  the  parties  for  $150,  from  which  the  present 
appeal  is  taken. 
We  think  the  jndgment^must  be  reversed. 

The  State  has  had  her  day  in  court  on  the  forfeiture  of  this  bond, 
aqd  has  obtained  a  judgment  against  the  parties,  which  is  final  and 
which  has  never,  in  any  manner,  been  annulled,  avoided  or  reversed. 
Referring  to  Neal's  injunction  suit  against  the  execution  of  the  firat 
judgment,  we  find  that  the  prayer  of  his  petition  to  have  the  nullity  of 
the  judgment  decreed,  was  not  granted  in  the  judgment  thereon  which 
simply  perpetuated  the  injunction  against  the  threatened  sale  of  the 
property;  nor  has  it  been  otherwise  set  aside.  While  that  judgment 
stands,  the  State  cannot  recover  a  new  judgment  against  the  parties 
on  the  same  bond. 

This  is  not,  in  the  slightest  degree,  inconsistent  with  the  reserve 
contained  in  the  decree  of  the  Circuit  Court,  which  merely  extended 
to  ^j  such  proceedings  as  may  be  proper  according  to  law,"  without 
determining,  in  advance,  whether  they  would  be  legal  or  not. 

So  we  shall  reserve  the  right  of  the  State  to  correct  the  alleged 
clerical  error  in  the  original  judgment,  if  it  can  be  legally  done,  without 
deciding  whether  or  not  it  can  be  legally  done,  and  also  to  take  such 
further  proceedings  in  execution  thereof  as  may  be  legal.  We  have 
mentioned  the  proceedings  in  the  Circuit  Court,  only  as  part  of  the 
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narrative  of  the  case,  without  intimating  an  opinion  as  to  their  juris- 
diction in  such  a  case. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed  at  cost  of  the  State 
in  both  courts,  without  prejudice  to  the  right  of  the  State  to  proceed 
legally  for  correction  of  the  original  judgment  of  forfeiture,  or  other- 
wise in  execution  thereof. 


No.  9615. 
The  State  op  Louisiana  vs.  Joseph  Smith.  .38  soj 

1^2    335 
Oral  testimony  is  admlsBible  to  prove  the  official  character  of  the  witness  on  the  stuid,  when 

his  capacity  is  not  a  matter  at  isbne. 
A  witness  cannot  be  permitted  to  testify  to  part  of  a  conversation,  his  memoi^  being 

deficient  as  to  the  other  parts,  unless  such  part  of  the  conversation  be  essentially  to 

make  np  a  deficiency  or  connecting  link,  which  otherwise  woold  remain  unexplained 

and  a  foandation  has  been  previously  laid. 
A  motion  for  a  new  trial  on  the  sole  ground  that  the  verdict  is  contrary  to  law  and  evidence, 

is  not  entitled  to  notice  in  this  court. 
Where  it  is  charged  that  an  offense  was  committed  at  a  certain  point,  the  word  at  means  in. 
In  an  indictment  it  is  not  necessary  to  specify  that  the  deceased  (Martha  Calhoun)  wns  a 

human  being. 
The  words,  ''  Foreman  Grand  Jury,"  following  the  signature  of  the  foreman,  mean  Foreman 

of  the  Grand  Jury. 
A  verdict  finding  the  prisoner  guilty  is  a  verdict  against  the  defendant. 

APPEAL  from  tlie  Fourteenth  District  Court,  Parish  of  Calcasieu. 
Bead,  J. 

M.  J.  Cunningham,  Attorney  General,  and  Andrew  J.  Kearney,  Dis- 
trict Attorney,  for  thfe  State,  Appellee. 

Bandall  H,  (Mom,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  defendant  was  indicted  for  murder,  found 
guilty  of  manslaughter  and  sentenced  to  ten  years  hard  labor.  He 
appeals  from  the  verdict  and  sentence. 

The  record  contains  four  bills  of  exceptions. 

I. 
The  first  bill  is  to  the  admission  of  oral  testimony  to  prove  that  the 
witness  on  the  stand  was  a  magistrate,  it  being  claimed,  that  the  best 
evidence,  namely,  his  commission,  should  have  been  produced  to  prove 
that  fact. 


1 
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The  official  capacity  of  the  witness  was  Dot  at  issae.    The  ot^ce  of 

which  he  was  the  incumbent  was  known  to  the  law  and  the  object  in 

view  was  to  show  that  the  witness  was  at  the  time  in  office  and  to 

establish  his  identity.     It  is  difficult  to  perceive  how  the  production  of 

the  commission  would  have  proved  those  two  fact«.    The  evidence  was 

properly  received. 

II. 

The  second  bill  is  to  the  exclusion  of  the  testimony  of  a  witness  who 
had  declared  that  she  could  make  a  partial  statement  only,  of  a  con- 
versation— not  recollecting  the  whoFe  substance  of  the  same. 

The  rule  is  that  garbled  testimony  should  not  go  to  the  jury,  unless 
perhaps  where  it  is  essential  to  fill  up  a  gap,  or  form  a  connecting  link^ 
which  otherwise  would  not  be  explained. 

There  is  nothing  alleged  to  justify  an  exception  to  the  rule. 

The  object  of  the  question  which  the  court  did  not  permit  to  be 
answered,  was  to  establish  a  conversation  with  the  deceased  who  had, 
it  is  claimed,  threatened  to  poison  herself,  if  the  accused  whipped  her. 

The  bill  does  not  show  that  any  foundation  had  been  laid  for  such  an 
inquiry  ;  for  instance,  that  the  deceased  had  come  to  her  death  by  the 
taking  of  poison. 

Laying  such  basis  was  a  condition  precedent,  in  the  absence  of  which 

the  testimony  was  inadmissible. 

III. 

The  third  bill  is  to  the  refusal  of  the  Judge  to  grant  a  new  trial 
because  the  verdict  was  contrary  to  law  and  evidence. 

It  is  entitled  to  no  consideration  in  this  court,  as  it  refers  to  facts 
which  went  to  the  jury  and  over  which  this  court  has  no  jurisdiction. 

IV. 

The  fourth  bill  is  to  the  overruling  of  the  niotioli  in  an-est. 

The  first  ground  on  which  this  motion  was  based  is  that  the  indict- 
ment charges  that  the  offense  was  committed  at  instead  of  in  the  parish 
of  Calcasieu. 

The  second  ground  is,  that  the  indictment  does  not  show  that  the 
deceased  was  a  human  being. 

The  third  ground  is,  that  the  indictment  does  not  show  that  H.  C. 
Gill  was  the  foreman  of  the  grand  jury. 

The  fowrth  and  last  is,  that  the  verdict  is  illegal,  as  it  finds  the 
prisoner  guilty  of  manslaughter. 

It  is  sufficient  to  answer : 

1.  That  the  word  at  means  in,  charging  that  Joseph  Smith  at  the 
parish  of  Calcasieu    *    •    *    unlawfully,  feloniously,  etc.,  did  kill  and 
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murder,  etc.,  clearly  ohargen  that  Joseph  Smith,  in  the  parish,  did,  etc. 
If  the  use  of  the  word  was  objectionable  the  accused  should  before  trial 
have  opposed  it.  He  has  not  done  so,  but  has  gone  to  trial  without 
any  protest. 

2.  It  was  not  necessary  to  have  specified  in  the  indictment  that  the 
deceased,  Martha  Calhoun,  was  a  human  being. 

Those  are  a  Christian  and  a  surname  which  can  be  legitimately 
given  to  a  human  being  only.  The  ofifense  charged  is  murder.  The 
use  of  the  term  implies  the  killing  of  a  human  being.' 

The  accused  must  have  understood  it  so,  for  he  did  not  object  to  the 
indictment  by  a  motion  to  quash  before  trial. 

3.  The  indictment  is  indorsed  :  ^^A  true  bill.  Signed,  H.  C.  Gill, 
Foreman  Grand  Jury^  The  preposition  "  o/"  was  not  necessary  and 
is  implied. 

4.  A  verdict  finding  the  jprwoner  guilty  of  manslaughter  is  unobjec- 
tionable. The  prisoner  is  the  accused  and  the  accused  is  the  defendant. 
The  prisoner  is  therefore  the  defendant. 

Quibbles  of  that  character  cannot  avail  the  defendant. 
It  is  due  to  his  counsel  to  say  that  he  has  not  attempted  to  support 
them  in  this  court,  either  by  oral  or  printed  argument. 
Judgment  afBrmed. 


^^-  38    803 

47    865 

No  9653  47  1286 

PIO.  »DOO.  47  1468 

Meyek  Weil  vs.  Joseph  Lapeyre  et  al.  38  303 

113    917 

All  things  which  the  owner  of  a  tract  of  land  has  placed  upon  It  for  its  service  and  improve- 
ment, snch  as  working  animals,  implements  of  husbandry,  machinery  and  other  appar- 
tanances,  are  immovable  by  destination,  and  are  covered  by  a  preexisting  mortgage 
which  attaches  to  the  realty. 

But  the  effect  of  the  mortgage  on  snch  movables  is  maintained  only  as  long  as  the  condition 
of  immovable  by  destination  continnes,  hence  the  owner  may  remove  them  fh>m  the 
mortgaged  premises,  and  if  the  removal  is  done  in  good  faith,  and  if  by  means  of  a  sale, 
it  is  followed  by  delivery  to  the  purchaser  equally  in  good  faith,  the  effect  of  the  mort- 
gage thereon  is  destroyed. 

Hence,  in  snch  a  case,  the  creditor  can  not  pursue  such  things  in  the  hands  of  a  third 
party,  purchaser  and  possessor  in  good  faith,  so  as  to  subject,  them  to  his  mortgage. 

Bat  his  right  to  prevent,  by  legal  proceedings,  the  removal  of  such  movables  from  the  mort- 
gaged premises,  or  to  puraue  them  in  the  hands  of  a  third  possessor  in  bad  faith,  is  fully 
recogniced. 

APPEAL  from  the  Twenty-third  District  Court,  Parish  of  Iberville 
Talbotj  J. 


Singleton,  Browne  <&  Choate  and  David  N.  Barrow,  for  Plaintift*  and 
AppeUee. 

Alex,  Hebertj  for  Defendants  and  Appellants. 
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The  opinion  of  the  Court  was  delivered  by 

Pocnt,  J.  Defendant  charges  error  in  a  judgment  decreeing  certain 
articles  of  machinery  and  implements  of  husbandry,  which  he  had  pur- 
chased from  one  Thompson,  to  be  liable  to  a  conventional  mortgage 
which  plaintiff  had  on  a  plantation  owned  by  Thompson,  which  plan- 
tation was  sold  in  executory  process  under  the  mortgage  held  by 
plaintiff. 

The  machinery  and  implements  had  been  placed,  by  the  owner, 
Thompson,  on  the  mortgaged  premises  for  the  service  and  improvement 
of  the  plantation,  but  having  no  further  use  of  the  same  he  had  sold 
and  delivered  them  to  the  defendant  Lapeyre,  a  little  over  a  year 
before  the  foreclosure  of  plaintiff's  mortgage. 

The  question  for  solution  is  whether  the  mortgage  which  affected  the 
machinery  and  implements  as  soon  as  they  became  immovable  by  des- 
tination, through  the  act  of  the  owner  of  the  soil,  by  attaching  them 
thereto  as  appurtenances,  continued  to  affect  and  to  attach  to  those 
things  in  the  hands  of  a  third  party,  purchaser.  From  the  evidence 
it  appears  to  our  satisfaction  that  the  sale  by  Thompson  to  Lapeyre 
was  made  in  good  faith,  and  that  the  latter  became  tlie  true  owner  of 
the  things  thus  sold  to  him,  and  for  which  he  gave  valuable  consid- 
eration. 

Nothing  in  the  record  could  even  justify  a  suspicion  that  in  selling 
these  things,  Thompson  had  any  intention  to  defraud  his  mortgage 
creditors,  but  on  the  contrary,  it  appears  that  his  object  was  exclusively 
to  obtain  the  means  necessary  to  cultivate  his  plantation,  and  that  he 
had  no  other  source  from  which  he  30uld  secure  the  funds  which  he 
needed  for  the  cultivation  of  his  crop. 

But  plaintiff  contends  that,  as  these  movables  had  become  immovable 
by  destination,  his  mortgage  rights  thereon  had  become  irrevocable, 
and  that  no  subsequent  act  of  his  debtor  could  have  the  legal  effect  of 
destroying  or  impairing  the  security  which  he  had  thus  obtained  on  the 
same  as  part  of  the  realty  to  which  his  mortgage  attached,  to  the 
knowledge  of  the  defendant. 

Under  the  system  of  agriculture  which  prevails  in  this  State,  and 
which  is  the  foundation  of  all  the  prosperity  which  we  can  expect  for 
our  people,  the  question  is  one  of  vital  importance,  to  the  consideration 
of  which  we  have  given  much  thought  and  study.  Article  468  of  the 
Civil  Code  provides  that,  "Things  which  the  owner  of  a  tract  of  land 
has  placed  upon  it  for  its  service  and  improvement,  are  immovable  by 
destination." 


NEW  ORLEANS,  APRIL,  1886.  305 

Weil  Ts.  Lapeyr©  et  al. 

"  Thus  the  following  things  are  immovable  by  destination  when  they 
have  been  placed  by  the  owner  for  the  service  and  improvement  of  a 
tract  of  land,  to- wit : "  •  •  ♦  « Implements  of  husbandry."  *  *  * 
Under  Article  3289,  "immovables  subject  to  alienation,  and  their 
accessories  considered  likewise  as  immovables,"  are  susceptible  of 
mortgage. 

In  accordance  with  these  principles  it  has  been  held,  and  it  is  now 
settled,  in  our  jurisprudence,  that  working  animals,  implements  of 
husbandry  and  other  appurtenances  placed  by  the  owner  on  his  farm 
or  plantation  for  its  service  and  improvement,  become  immovables  by 
destination  and  are  as  such  affected  with  a  pre-existing  mortgage  which 
attaches  to  the  realty. 

But  after  the  most  patient  search  we  find  in  our  reports  but  one  case 
which  deals  with  the  question  of  the  right  of  the  owner  of  a  mortgaged 
plantation  to  destroy  by  his  own  act,  by  means  of  a  sale,  or  of  a 
removal  in  good  faith  of  such  accessories,  the  character  of  immovables 
by  destination  which  he  had  impressed  on  such  movables,  and  to 
restore  them  to  their  original  character  or  nature,  free  of  the  mortgage 
to  which  they  had  once  been  subject. 

That  power  was  recognized  and  judicially  enforced  by  this  court  in 
the  case  of  the  Citizens'  Bank  vs.  Knapp,  22  Ann.  117. 

But  as  the  opinion  in  that  case  is  not  leasoned  at  great  length  or 
supported  by  authority,  and  in  view  of  the  violent  attack  made  on  it 
by  plaintiff's  learned  counsel,  we  have  deemed  it  our  duty  to  extend 
our  researches  and  to  treat  the  subject  as  though  it  were  a  new  ques- 
tion. Articles  468  and  3289  of  our  Code  are  derived  from  Articles  524 
and  2118  of  the  Code  Napoleon,  and  we  have  therefore  sought  for  light 
on  this  subject  from  French  commentators  on  the  Napoleon  Code  and 
from  the  adjudications  of  French  tribunals.  And  we  have  there  found 
a  clear  solution  of  the  question  in  the  same  sense  which  was  followed 
by  our  predecessors  in  the  case  just  referred  to. 

The  theory  of  French  writers,  predicated  on  numerous  adjudications 
of  the  Court  of  Cassation  is,  that  the  principle  under  which  a  movable 
can  become  immovable  by  destination  is  a  pure  fiction  of  the  law,  and 
that  its  effect  in  reference  to  mortgages,  exists  or  lasts  only  as  long  as 
|.he  condition  under  which  it  is  produced  continues,  that  is,  as  long  as 
the  movable  remains,  under  the  will  of  the  owner,  attached  to  the 
realty  subject  to  the  mortgage,  as  an  appurtenance  or  j»n  accessory. 

Hence  they  conclude  that  a  sale  in  good  faith  by  the  owner,  followed 
by  actual  delivery  to  the  purchaser,  of  movable  effects  which  he  had 
converted  into  immovables  by  destination,  does  liberate  the  things 
ao 
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thus  sold  from  the  eflfect  of  the  mortgage  to  which  they  had  been  sub- 
jected only  because  they  were  attached  to  the  land  burdened  with  the 
mortgage. 

The  doctrine  is  thus  laid  down  by  Paul  Pont,  the  co-laborer  of 
Marcade,  in  his  Treatise  on  the  Napoleon  (^ode : 

^•'  line  autre  consequence  du  principe,  c'est  que  les  objets  niobiliers 
immobilises  ne  sont  greves  de  rhypoth^quf^  assise  sur  I'immeuble 
qu'aatant  que  rimmobilisation  continue.  Les  objets  niobiliers  vien- 
nent  ils  k  toe  detaches  de  I'immeuble  on  cessent — ils  d'etre  appliques 
k  la  culture  ou  k  Pesploitation  dn  fonds  dont  ils  formaient  les  auxil- 
iaires  ou  les  d^pendances,  ils  rentrent  dans  leurs  nature  primitive  de 
biens  meubles ;  en  sorte  que  la  cause  qui  les  avait  rendus  susceptibles 
4'hypot6hque  venant  k  cesser,  la  charge  hypoth^caire  cesse  par  cela 
m^me  de  les  atteindre.  Ainsi,  Paul  a  mis  sur  sa  propriety  de^  bestiaux, 
des  utensiles  aratoires,  pour  son  exploitation  j  ces  objets  sont  par  l^ 
devenus  Immeubles  par  destination,  et  comme  tels,  ils  ont  et6  greves 
de  I'hypoth^que  dont  la  propriety  etait  affect^e  au  profit  de  Pierre. 
Mais  Paul,  enti^rement  libre  de  ses  droits^  vend,  sans  fraude,  ces  bes- 
tiaux et  les  utensiles,  les  objets  reprenment  leur  nature  primitive,  car, 
n'appartenaut  plus  au  propreitaire  du  fonds,  et  n^^tant  plus  attaches  k 
ve  fonds,  ils  cessent  d'toe  dans  la  condition  qui  les  avait  immobilises:  le 
gage  de  Pierre  est  diminue  d'autant." 

The  same  view  of  the  subject  finds  ample  support  from  the  pen  of 
several  very  respectable  French  commentators,  and  in  a  current  of 
uniform  adjudications  of  French  courts. 

Paul  Pont.  "Explication  du  Code  Napoleon,"  vol.  2,  p.  374  etseq.; 
Troplong  **  Droit  Civil  Explique,"  No.  399  j  Court  of  Cassation,  decrees 
of,  5  August,  1829  ;  3  August,  1831  ;  25  May,  1841 ;  Bourges,  31  Janu- 
ary, 1843 ;  Paris,  5  August,  1852. 

In  accepting  these  conclusions  which^  in  our  opinion,  rest  on  solid 
grounds  of  reason,  as  well  as  on  authority,  we  wish  it  to  be  well  under- 
stood that  nothing  in  this  opinion  can  be  interpreted  to  mean  that  the 
protection  which  is  herein  granted  to  the  defendant,  can  be  extended 
to  any  third  party  purchaser  who  is  not  entirely  in  good  faith,  and  who 
has  not  been  placed  in  actual  and  legal  possession  of  movable  effects 
which,  to  his  knowledge,  had  been  attached  as  appurtenances  to  a 
predial  estate  burdened  with  a  mortgage,  and  had  thus  become  im- 
movable by  destination. 

In  this  ruling  we  must  not  be  understood  as  holding  any  doctrine 
which  could  in  the  least  impair  or  abridge  the  legal  right  of  a  mortgage 
creditor  to  prevent  by  legal  proceedings  the  removal  by  his  debtor,  in 
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good  or  in  bad  faith,  f^oin  the  mortgaged  premises,  of  the  movable 
effects,  sach  as  working  animals,  fanning  impljements  or  machinery, 
which  had  been  placed  by  the  owner  on  the  realty,  as  appurtenances 
thereof,  or  to  pursae  these  objects  in  the  hands  of  third  parties,  not 
purchasers  of  the  same  in  good  faith,  so  as  to  subject  them  to  the  effect 
of  his  mortgage. 

In  this  case,  as  the  record  shows,  we  are  dealing  with  a  debtor,  who 
has  sold  in  good  faith,  some  machinery  and  implements  which  he  had 
attached  to  his  plantation,  with  which  he  could  subsequently  dispense, 
and  wliich  he  disposed  of  with  the  intention  of  raising  the  funds 
necessary  to  cultivate  his  crops,  and  hence  we  conclude  that  his  pur- 
chaser is  entitled  to  protection. 

The  judgment  appealed  from  is  therefore  amended,  avoided  and 
reversed,  and  it  is  now  ordered  that  plaintiff's  demand  be  rejected  and 
his  action  dismissed  at  his  costs  in  both  courts. 


No.  9689. 


38  aOTl 


The  State  op  Louisiana  vs.  Allen  Tannee  et  al.  49J010I 

00       OfSt 

To  determine  whether  the  venue  was  proved  or  not  would  reqalre  this  oonrt  to  coaaider  the  ^o7  3^ 
evidence  on  this  point,  and  this  the  oonrt  cannot  do  however  the  evidence  may  be  pre*  38  307 
sented  in  the  record.  J^    ^ 

A  verdict  will  not  be  set  aside  beoaase  the  Jury  was  taken  into  a  room  to  deliberate  on  their  109  618 
verdict  where  there  were  a  immber  of  law  books  on  the  sabjoct  of  crimes  and  criminal  ^33^^307 
proceedings,  where  there  is  no  evidence  Uiat  the  books  were  read  or  examined  by  the  ,112    335 

A    PPEAL  from  the  Fourth  District  Court,  Parish   of   Caldwell, 
A\.    Burgess,  J. 

AT.  J,  Cunningham,  Attorney  General,  and   George  Wear,  District 
Attorney,  for  the  State,  Appellee. 

J.  JB,  Barry,  for  Defendants  and  Appellants. 


112  337 


Tlie  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendants  were  convicted  of  forgery,  and  from  a 
sentence  of  two  years'  imprisonment  at  hard  labor  have  appealed. 

There  are  only  two  grounds  urged  in  support  of  the  appeal. 

1.     That  the  venue  was  not  proved. 

We  have  no  means  of  ascertaining  whether  this  is  true  or  not.  The 
record  does  not  show  it,  and  even  if  it  contained  evidence  on  the  sub- 
ject this  court  could  not  consider  it.  The  ground,  substantially,  is 
that  the  evidence  does  not  support  the  verdict.    Under  the  constitu- 
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tional  reBtrictioDB  aod  the  repeated  decisions  od  the  point  it  is  idle  to 
make  such  objections  before  this  court. 

2.  The  second  complaint  is  that  tlie  jury  was  carried  into  the  sher- 
iff's oflSce  to  deliberate  on  their  verdict,  and  that  there  were  several 
law  books  in  the  room  on  the  subject  of  crimes  ii^nd  offenpes  that  they 
might  have  examined  or  consulted,  and  that  this  was  such  an  irregu- 
larity as  to  vitiate  the  verdict. 

There  is  no  merit  whatever  in  this  contention.  It  is  not  shown  or 
suggested  even  that  there  was  an  examination  of  any  of  the  books  by 
any  of  the  jury  ^  on  the  contrary  it  appears  that  the  jury  was  ready  in 
five  minutes  after  retiring  to  return  a  verdict,  and  it  is  not  likely  that 
in  that  brief  interval  they  resorted  to  books  or  consulted  authorities  to 
assist  them  in  reaching  their  verdict.  This  court  has  already  ruled  on 
this  point,  and  adversely  to  the  pretensions  of  the  defendant's  counsel. 
State  vs.  Nelson,  32  Ann. 

Judgment  affirmed. 


No.  9448. 
Carondelet  Canal  and   Navigation   CoafPANY  vs.  The  City  of 

38    308 

52  1047  New  Orleans. 

The  City  of  New  Orleaas  has  coatrol  of  ita  streets  and  dnuoage  and  may  improve  the  on 
and  alter  the  other  as  oircamstanoes  require . 

The  City  can  change  its  system  of  drainage  and  do  whatever  is  essential  to  perfect  it,  but  it 
cannot  wantonly  and  unnecessarily  disregard  the  rights  of  its  Inhabitants. 

The  City  can  widen  a  ditch  lying  along  the  bnder  of  the  pliiiintiffs'  Canal  Company,  bat 
mast  cover  it,  as  without  a  covering  ingress  and  egress  to  and  from  the  canal  would  be 
impeded  or  prevented.  In  widening  the  ditch  to  improve  the  drainage  the  city  cannot 
needlessly  interfere  with  the  rights  and  privileges  of  the  Canal  Company. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
£Jl    Lazarus,  J. 


H.  D.  Ogden  and  Blanc  <&  Butler j  for  Plaintiffs  and  Appellees. 
Walter  H.  Rogers,  City  Attorney,  for  Defendant  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  plaintiff  Company  has  injoined  the  City  of  New- 
Orleans  from  "  widening  the  ditch  between  the  northeast  side  of  Tou- 
louse street  from  Claiborne  to  Galvez  and  from  digging  or  in  any 
manner  working  on  said  ditch  so  as  to  increase  the  width  beyond  nine 
feet  at  the  top  at  Claiborne  street,  and  thence  gradually  widening  to 
twelve  feet  at  the  top  at  Claiborne  street  (sic)  and  from  doing  anything 
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on  said  ditch  contrary  to  the  terms  of  the  compromise  by  Act  of  May 
16, 1872." 

The  writ  of  injunction  copies  the  above  verbiage  of  the  prayer  in 
the  petition  but  it  is  apparent  that  the  last  mention  of  Claiborne  shonld 
be  Gralvez  street. 

Prior  to  the  above  date  the  city  began  digging  a  draining  ditch  in 
the  locality  mentioned  and  the  plaintiff  stopped  the  progress  of  the 
work  by  an  injunction.  That  litigation  was  terminated  by  a  compro- 
mise by  which  it  was  agreed  and  stipulated  that  the  ditch  should  not 
exceed  the  dimensions  above  specified,  should  be  covered  with  four- 
inch  plank,  and  should  be  cleaned  in  sections  of  not  more  than  a  hun- 
dred feet  at  a  time,  etc. 

The  present  injunction  was  taken  in  1884,  the  averment  being  that 
the  city  is  violating  its  agreement  and  is  widening  this  ditch  to  fifteen 
feet  at  Claiborne  street  and  to  eighteen  feet  at  Galvez,  and  has  not 
repaired  the  covering  but  that  the  planking  has  rotted  and  fallen  away 
and  the  ditch  is  now  uncovered. 

Toulouse  street  forms  the  bank  of  the  canal.  They  run  side  by  side 
and  the  gravamen  of  the  plaintiff  is  that  the  widening  of  the  ditch 
encroaches  upon  its  landing,  and  the  uncovering  of  it  prevents  ingress 
and  egress  to  it  so  that  its  commerce  is  obstructed  and  the  owners  of 
vessels  navigating  it  are  incommoded  to  the  great  injury  of  the  com- 
pany. 

The  evidence  abundantly  establishes  the  existence  of  this  obstruc- 
tion and  its  prejudicial  effect  upon  the  business  of  the  plaintiff.  The 
defence  is  that  the  ditch -widening  is  essential  to  the  proper  drainage  of 
the  city  and  to  its  health,  and  that  the  ordering  and  prosecution  of  the 
MTork  is  within  the  corporate  powers  of  the  city,  and  the  execution  of 
it  cannot  be  prevented  or  impeded  lawfully  even  though  the  city  has 
formerly  agreed  not  to  do  the  work  as  it  was  proceeding  to  do  when 
iDJoined. 

The  space  between  Claiborne  and  G-alvez  streets  has  been  used  as  a 
landing  for  vessels  running  through  this  canal  from  the  beginning,  and 
this  privilege  is  one  of  the  rights  among  others  that  the  company 
derived  from  the  State  by  lease  in  1857,  and  the  company  remained  in 
undisputed  enjoyment  of  this  right  until  the  city  attempted  to  widen 
the  ditch  in  1872. 

Unquestionably  the  city  has  control  of  its  streets  and  may  determine 
in  what  manner  they  shall  be  improved,  and  it  has  equal  power  over 
its  drainage  and  can  perfect  a  system  that  will  conduce  to  the  health 
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and  comfort  of  its  inhabitants.  Inhab.  of  Melpomene  st.  v.  New  Orleans, 
14  Ann.  452;  Dillon  Munic.  Corp.  393. 

Bat  it  cannot  exercise  this  power  recklessly  and  in  wanton  disregard 
of  the  rights  of  its  inhabitants.  The  need  of  enlarging  this  ditch  as  a 
part  of  a  plan  to  improve  the  drainage  of  the  city  is  demonstrated  by 
the  testimony,  but  that  may  be  done  and  all  the  b,enefits  deriyable 
from  it  can  be  realized  without  injaring  the  plaintiff.  The  company 
has  a  right  to  require  that  the  ditch  shall  be  covered  in  every  part 
where  it  was  formerly  covered  for  its  convenience  and  that  the  lauding 
between  Claiborne  and  Galvez  streets,  which  it  has  always  used  and 
which  is  necessary  for  its  operations  shall  be  covered  as  it  claims,  and 
the  street  crossings  shall  be  also  covered  that  lead  to  its  landing. 

The  judgment  of  the  lower  court  dissolved  the  injunction  against 
widening  the  ditch  and  maintained  it  in  all  other  particulars. 

Judgment  affirmed. 


No.  9655. 
Mechanics  and  Traders'  Insurance  Company  vs.  Nathan 

GrERSON,   ET  AL3. 

When  a  third  person,  under  color  of  a  pretended  sale  of  immoTahloe  hy  destination  sabject 
at  the  time  to  a  mortf^age,  nnacoompanied  by  delivery  andiiremoyal,  sabseqnently, 
removes  them  fraudulently  and  sells  and  converts  the  price  to  his  own  use,  the  mort- 
gagee, on  establishibg  the  fraud,  the  insolvency  of  the  debtor  and  the  insnfllcienoy  of 
the  remaining  mortgaged  property  to  pay  the  debt,  may  recover  from  the  third  person 
the  price  received  by  him  for  the  property  fraudulently  removed. 

This  case  compared  WeU  vs.  Lapeyre  recently  decided  and  shown  to  be  in  accordance  with 
the  pxindples  there  announced. 

4    PPEAL  from  the  Fifteenth  District  Court,  Parish  of  Pointe  Couple, 
rX     Yaisty  J. 


Olivier  O,  Pr<yvo8ty,  for  Plaintiff  and  Appellant 
Tho8,  H,  Hewea,  Contra. 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  gravamen  of  the  petition  is  that  plaintiff  held  a 
mortgage  for  $85,000  on  a  plantation  belonging  to  George  Gerson  and, 
as  a  legal  consequence,  on  all  the  immovables  by  destination  attached 
thereto ;  that  Nathan  Gerson,  a  brother  of  George,  fraudulently  collud- 
ing  with' the  latter,  under  color  of  a  pretended  sale,  illegally  removed 
certain  mules  and  horses  from  said  plantation,  shipped  them  to  New 
Orleans,  sold  them  and  pocketed  their  proceeds ;  that  George  Gerson, 
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the  debtor,  was  insolvent,  that  the  remaining  mortgaged  property  was 
utterly  insufficient  to  satisfy  the  debt,  and  that  he,  therefore,  claims 
from  Nathan  Gerson  the  valae  of  the  property  thus  illegally  and 
fraadalently  subtracted  from  the  mortgage  security  and  converted  to 
his  use. 

The  petition  presents  a  perfect  cause  of  action,  and  all  its  allegations 
are  sustained  by  the  evidence  in  the  case.  A  large  part  of  this  testi- 
mony was  excluded  by  the  lower  court,  but  it  is  embodied  in,  and 
brought  up  with,  the  bill  of  exceptions.  The  ruling  of  the  lower  judge 
was  erroneous.  Some  of  the  testimony  is  irrelevant,  but  discarding 
that,  we  find  much  that  is  pertinent,  and  should  have  been  admitted. 

The  utter  insolvency  of  George  Gerson  does  not  admit  of  dispute. 

The  insufficiency  of  the  denuded  mortgaged  property  to  satisfy  the 
debt  is  fully  established. 

The  mules  and  horses,  whether  bought  before  or  after  the  date  of 
the  mortgage,  were  bought  by  George  Gerson,  attached  to  the  planta- 
tion and  became  subject  to  the  mortgage. 

Nathan  Gerson  admits  that  he  carried  to  New  Orleans  twenty-two 
mules  and  two  horses,  sold  them,  received  the  proceeds  and  converted 
them  to  his  own  use. 

He  founds  his  claim  of  right  upon  a  pretended  sale  which  had  been 
made  to  him  by  George  in  1882,  after  the  date  of  the  mortgage,  which 
is  one  of  the  most  transparent  shams  and  frauds  that  ever  stared  from 
the  face  of  a  record. 

George  Gerson  was  insolvent  prior  to  1882.  He  had  brought  his 
thoroughly  impecunious  brother  from  New  Orleans  to  the  plantation, 
and  not  long  afterwards,  executed  to  him  a  written  sale  of  the  mules 
and  horses  on  the  place,  besides  certain  agricultural  implements  and 
machinery,  at  prices  named,  amounting  in  the  aggregate  to  $3770, 
pretended  to  have  been  paid  in  cash.  A  few  days  afterwards,  Nathan 
executed  a  lease  of  the  same  mules  and  horses  to  George,  and  so,  saving 
the  paper  change  of  title,  matters  remained  in  statu  quo. 

The  plaintiff's  mortgage  notes  had  all  matured  in  1881,  but  payment 
was  extended  from  time  to  time.  In  December,  1884,  plaintiff  sent  an 
agent  to  the  plantation  to  examine  into  its  condition  with  a  view  to 
determine  as  to  its  further  renewal. 

The  agent  was  received  by  George  Gerson;  was  shown  over  the 
plantation.  The  buildings,  implements,  working  animals,  etc.,  were 
exhibited  to  him,  and  every  thing  done  to  convince  him  that  the  plan- 
tation was  well  equipped  and  in  good  working  order,  and  the  plaintiff's 
mortgage  secure.    Much  of  the  conversation  took  place  in  the  presence 
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of  Nathan,  and  the  agent's  impression  was  that  he  joined  in  the  repre- 
sentations. When,  twenty-five  days  afterwards,  t!je  plaintiff  came  to 
foreclose  its  mortgage,  it  found  the  plantation  stripped  of  every  mova- 
ble thing.  All  the  males  and  horses  had  been  spirited  away;  the 
corn -cribs  had  been  emptied ;  the  horned  cattle  had  been  secreted  in 
the  woods ;  the  agricultural  implements  had  been  removed  and  sold ; 
even  the  iron  tanks  and  syrup  pumps  of  the  sugarhouse  had  disap- 
peared. 

We  have  no  concern  in  this  case  with  anything  but  the  mules  and 
horses  which  Nathan  Gerson  removed  to  New  Orleans  and  sold.  They 
were  subject  to  plaintiff's  mortgage,  to  his  full  knowledge  j  his  pre- 
tended title  was  a  sham  and  fraud,  and  utterly  insufficient  to  divert 
the  mortgage  ;  the  removal  was  fraudulent.  If  the  mules  were  in  his 
possession,  the  plaintiff  might  still  subject  them  to  his  mortgage ;  and, 
as  he  has  sold  them  and  received  the  price,  he  must  answer  for  it  to 
the  mortgagee. 

We  had  occasion,  in  a  very  recent  case,  to  consider  the  effect  of  sale 
and  removal  of  immovables  by  destination  upon  the  rights  of  mort- 
gagees, ifind  we  there  held  that  such  sale  and  removal  when  done  in 
good  faith  would  defeat  the  mortgage ;  but  we  carefully  excepted  from 
the  operation  of  that  principle,  fraudulent  acts ;  and  this  case  presents 
a  conspicuous  example  of  the  kind  of  acts  excepted.  See  1st  Paul 
Pont,  No.  420. 

See  Weil  vs.  Lapeyre,  not  yet  reported. 

We  fix  the  price  received  by  defendant  at  two  thousand  dollars, 
and  judgment  must  go  accordingly. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annuUed,  avoided  and  reversed;  and  it  is  now 
ordered,  adjudged  and  decreed  that  plaintiff  recover  judgment  against 
defendant,  Nathan  Gerson,  for  two  thousand  dollars  with  legal  interest 
from  judicial  demand,  and  costs  in  both  courts. 


"^Tsi^l  No.  9613. 

,  oT"^  The  State  ex  rel.  J,  Plaisent  vs.  The  Orleans  Railroad 
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A  mandamus  will  issue  to  compel  a  Railroad  Company  to  allow  the  tranBfer,  on  ita  booka,  of 
shares  in  the  name  of  the  Relator,  when  it  is  established  that  a  party,  to  whom  the  com- 
pany says  the  stock  belonfrs  in  part,  has  been  finally  adjudged  not  to  have  any  intereat 
therein. 

The  judgment,  although  foreign,  having  acquired  the  force  of  rea  judicata,  must  be  given 
that  effect.  On  a  charge  that  it  is  erroneous,  this  court  will  not  go  behind  it  to  test  its 
correctness. 
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APPEAL  from  the  Civil  District  Coart  for  the  Parish  of  Orleaos. 
Monroe,  J. 

T.  GUmare  dt  Sons,  for  the  Relator  and  Appellant. 
F.  D.  Chretien,  for  the  Respondent  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  application  for  a  mandamfis  to  compel 
the  company  to  permit  the  transfer  on  its  books  of  117  shares  of  its 
stock,  owned  by  the  relator. 

The  company  refases  to  allow  tlie  transfer  on  the  ground  that  part 
of  said  shares  belong  to  a  daughter  of  relator,  Mrs.  Charon,  now  in 
Prance,  for  having  inherited  the  same  from  her  mother,  relator's 
deceased  wife. 

In  answer  to  this  objection  the  relator  says  that  his  said  wife  died 
on  the  5th  of  March,  1876,  and  that  he  acquired  75  of  those  shares  on 
the  16th  of  June,  1877,  and  tlie  remaining  42  on  November  8, 1879. 

It  appears  that  with*a  view  to  silence  what  pretensions  Mrs.  Cheron 
had  to  part  of  the  117  shares  standing  in  the  name  of  relator,  the  lattor 
instituted  proceedings  before  the  '' Tribunal  Civil  de  I'Arrondissement 
de  Montpellier,  Department  de  I'Herault,"  against  his  daughter  and 
her  husband,  for  the  purpose  of  having  said  shares  to  be  decreed  to  be 
his  exclusive  property,  and  that  after  due  proceedings,  the  judgment 
of  that  court  was  rendered  accordingly  on  August  8th,  1885,  and  duly 
recorded  on  the  20th  following. 

It  is  not  pretended  that  the  court  was  without  jurisdiction,  or  that 
the  forms  of  law  were  not  observed,  or  that  the  judgment  is  not  final 
and  executory ;  but  it  is  claimed  that  it  is  erroneous,  inasmuch  as  part 
of  the  shares  actually  belongs  to  Mrs.  Charon.  We  cannot  review  it. 
The  judgment  concludes  Mrs.  Cheron  and  can  not  be  vicariously 
attacked  by  the  company  for  her  benefit  when  she  cannot  do  so  herself. 
Res  adjudicata,  pro  veritate  habetur. 

The  record  does  not  show  that  Mrs.  Cheron  ever  signified  any  dincon- 
tent  to  the  company,  and  she  is  not  lieard  to  complain  presently. 

The  judgment  is  a  finality  and  is  full  protection  to  the  company. 

It  is  to  be  observed  that  two  of  the  children  of  the  relator,  bom  of 
his  marriage  with  hi^  deceased  wife,  have  joined  in  the  petition  which 
sets  forth  the  exclusive  ownership  of  the  shares  by  their  father,  the 
relator. 

The  District  Court  made  the  nuindamus  peremptory  as  to  one  hun- 
dred and  four  shares,  but  refused  it  as  to  the  remaining  thirteen.  The 
mandamus  asked  should  have  been  absolute  in  every  respect. 
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It  is  therefore  ordered  and  decreed  that  the  jadgment  appealed  from 
be  ameDded,  so  as  to  make  the  mandamus  peremptory  absolately,  and 
that  accordingly  the  company  allow  the  transfer  on  ita  books  of  the 
one  hundred  and  seventeen  shares  (including  the  thirteen  excepted 
by  the  lower  court)  standing  in  relator's  name  thereon,  and  that  the 
amended  said  judgment  be  affirmed  with  costs. 

Judgment  amended. 


jjaj  No.  9478. 

(46  e^l  The  State  op  Louisiana  vs.  J.  R.  Helveston  and  Charles 

DUPLESSIS. 

The  pleas  of  autr^aU  cokviet  and  autr^ois  acquit  have  derived  from  the  oommoa  lav  princi- 
ple that  no  person  shall  be  twice  pat  in  jeopardy  of  life  or  limb  for  the  same  ofTense,  and 
neither  of  the  pleas  can  be  sustained  unless  the  previous  trial  invoked  as  a  plea  in  bar 
shall  have  been  for  the  same  charge  contained  in  the  new  indictment  or  information,  and 
unless  the  evidence  required  in  one  charge  would  be  sufficient  to  establish  the  other. 

Hence  the  plea  in  bar  is  not  good  to  defeat  a  charge  of  "  assault  with  a  dangerous  weapon, 
to- wit :  a  knife,  with  the  intent  to  kill  and  murder  and  inflicting  a  wound  less  than  may- 
hem," when  it  appears  that  the  previous  trial  of  the  accused  set  up  in  bar,  had  been  on 
a  charge  of  robbeiy,  although  at  the  same  time  and  on  the  same  person. 

APPEAL    from    the    Tenth    District    Court,  Parish    of   Rapides. 
Blaokmanf  J. 

M,  J,  Cunningham,  Attorney  General,  for  the  State,  Appellant. 
J,  0.  Bayne  and  B.  P.  Hunter,  for  Defendants  and  Appellees. 


The  opinioD  of  the  Court  was  delivered  by 

PocHl^,  J.  The  defendants  were  accused  in  the  same  information  of 
the  crime  of  assault  with  a  dangerous  weapon  with  intent  to  commit 
murder  and  inflicting  a  wound  less  than  mayhem.  A  nolU  prosequi 
was  entered  as  to  Duplessis,  and  Helveston  pleaded  in  bar  that  he  had 
been  tried  on  the  day  before  on  the  charge  of  robbery  on  the  same 
person  and  at  the  same  time  and  place,  and  on  the  same  facts,  to  be 
proven  by  the  same  witnesses;  that  he  had  been  convicted  of  liEirceny, 
and  acquitted  of  robbery;  and  that  therefore  the  said  conviction  and 
acquittal  were  a  bar  to  this  prosecution. 

The  State  demurred ;  the  plea  was  tried  on  the  face  of  the  papers 
and  sustained,  and  the  State  appeals. 

The  District  Judge  seems  to  have  misapprehended  the  exact  scope 
and  meaning  of  the  charge  propounded  against  the  accused  in  the 
present  case.  In  his  reasons  contained  in  the  bill  of  exceptions  reserved 
by  the  District  Attorney  we  find  the  following  language :     "  The 
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evidence  required  to  convict  for  robbery  was  the  same  as  that  required 
to  convict  on  the  indictment  for  assault  with  a  dangerous  weapon  with 
the  intent  to  kill  and  murder." 

Tested  under  the  tenor  of  the  information  in  this  case,  the  reasons 
of  the  District  Judge  quoted  above  contain  two  serious  errors,  one  of 
fact  and  one  of  law.  In  the  first  place,  the  accused  is  not  therein 
charged  with  "  an  assault  with  a  dangerous  weapon  with  intent  to  kill 
and  murder,"  but  the  charge  is  '^  an  assault  with  a  dangerous  weapon, 
to- wit:  a  knife,  ♦  ♦  •  with  the  intent  *  •  *  to  murder,  and 
with  said  dangerous  weapon  to  have  infiieted  a  wound  or  wounds  less  than 
mayhemJ^ 

As  understood  by  the  trial  judge  the  charge  did  not  necessarily 
imply  or  include  actual  violence  or  a  battery,  and  in  the  information, 
actual  violence,  such  as  blows,  cuts  or  thrusts  are  necessarily  iacluded, 
and  must  be  proved,  in  order  to  convict  under  the  charge  therein 
propounded. 

It  takes  no  argument  to  convince  the  legal  mind  that  the  elements 
of  that  charge  do  not  constitute  the  necessary  ingredients  required  in 
the  crime  of  robbery,  and  that  theroforo  they  do  not  denounce  the 
same  offense  as  the  latter  crime. 

As  defined  at  common  law,  robbery  '^  consists  in  the  felonious  and 
forcible  taking  from  the  person  of  another,  or  in  his  presence,  against 
his  will,  of  any  chattel,  money  or  valuable  security  to  any  valae,  by 
violence  or  putting  him  in  fear."    Archibald  Crim.  Plead.  224. 

The  charge  under  which  the  accused  was  convicted  of  larceny,  read 
in  substance  that,  ^'  with  force  and  arms  *  *  *  he  did  wilfully  and 
feloniously  and  by  force  and  by  putting  in  fear  ♦  *  •  •  take  and 
carry  away  from  the  person  and  in  the  presence  of  said  Spencer,"  etc. 
It  is  therefore  apparent  that  both  at  common  law  and  under  that 
charge,  the  essence  of  the  crime  of  robbery  could  have  been  made  out 
without  proof  of  actual  violence  or  blows,  but  simply  by  showing  or 
displaying  of  force  or  threats  and  a  putting  in  fear. 

Hence  we  conclude  that  in  order  to  substantiate  the  charge  of  rob- 
bery as  contained  in  that  information  the  State  was  not,  and  could  not 
have  been,  required  to  prove  the  use  of  actual  violence  by  blows, 
shooting  or  otherwise,  in  the  absence  of  which  proof  the  charge  in  the 
subsequent  information,  to-wit:  an  assault  with  a  dangerous  weapon, 
to-wit :  a  knife,  with  the  intent  to  kill  and  murder,  and  inflicting  a 
wound  or  wounds  less  than  mayhem,  could  not  have  been  made  out, 
and  proof  of  actual  violence  such  as  blows,  cuts  or  thrusts  with  the 
intent  as  described  in  the  information,  was  of  the  essence  of  a  legal 
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conviction.  The  pleas  of  autrefoi8  acquit  and  autrefois  oonviet  are 
founded  on  the  common  law  principle,  which  was  subsequently  conse- 
crated in  the  Constitution  of  the  United  States,  and  which  has  been 
retained  in  the  criminal  practice  of  this  State,  ''  that  no  person  shall  be 
twice  put  in  jeopardy  of  life  or  limb  for  the  same  oflfence,"  and  in  order 
to  support  either  of  these  pleas  the  accused  must  show  that  the  previous 
trial  which  he  sets  up  in  bar  was  precisely  for  tlie  same  offense  which 
had  been  charged  in  the  subsequent  proceedings ;  and  that  the  same 
proof  would  be  sufficient  to  establish  either  of  the  charges  for  which  he 
is  put  on  his  trial.  Hence  it  has  been  held  that  a  plea  in  bar  to  a 
charge  of  entering  a  dwelling  house  by  day  time  with  intent  to  steal 
was  not  good  when  the  previoufi  charge  on  which  the  accused  had  been 
acquitted  was  for  larceny.    State  vs.  Shaw,  5  Ann.  342. 

The  v^dict  of  the  jury  on  the  trial  for  robbery,  shows  that  in  their 
belief  the  violence,  if  any,  was  not  immediately  connected  with  the 
offence  of  larceny  which  they  found  against  the  defendant.  Hence  it 
is  clear  that  they  did  not,  as  they  could  not,  pretend  to  acquit  the 
defendant  of  an  assault  with  intent  to  murder  and  inflicting  a  wound 
less  than  mayhem.  Our  conclusion  is  therefore  that  the  offences 
charged  in  the  two  informations  are  not  the  same,  and  that  the  judg- 
ment sustaining  the  plea  in  bar  is  erroneous. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
annulled,  avoided  and  reversed,  that  the  plea  in  bar  interposed  by  the 
defendant  herein  be  overruled,  and  that  this  cause  be  remanded  for 
further  proceedings  according  to  law. 


•  No.  9705. 

120    *3^  The  State  of  Louisiana  vs.  R.  T.  Backarow. 

Seotiou  80S  R.  S.  denounoM  Ist,  The  forcible  seisinK  and  oarrying  a  penon  against  his  will 
oat  of  the  State.  2d,  The  forcible  seizing  and  carrying  a  person  against  his  will  from 
one  part  of  the  State  to  another,  and  3d,  The  imprisoning  or  secreting  a  person  without 
anthority  of  law.  It  is  not  necessary  to  charge  that  the  person  imprisoned  or  secreted 
was  forcibly  seized  and  imprisoned  or  secreted. 

It  is  safflcient  to  charge  in  the  language  of  the  Statute  that  the  person  was  carried  from  one 
part  ot  the  State  to  another  and  not  firom  one  parish  to  another,  and  proof  that  the  car- 
rying of  the  person  was  from  one  part  of  a  parish  to  another,  or  from  part  of  a  city  or 
town  to  another,  will  sustain  the  charge  in  the  bill  on  this  count  This  Court  cannot 
determine  whether  the  evidence  does  or  does  not  Justify  the  verdict. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Hicks,  J. 

M.  J.  Ounninghamy  Attorney  General,  for  the  State,  Appellee : 
A..— An  indictment  charging  that  the  prisoner  ''with  force  and  arms,  wilfully,  forcibly,  an* 
lawfully  and  against  her  wiU,  the  person  of  Mrs.  Inez  Watkins,  a  married  woman,  did 
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seise,  seorete  and  convey  whilst  in  transit  fr6m  Claiborne  parish,  in  said  State,  to  the 
State  of  Texas,  and  whilst  in  the  city  of  Shreveport,  State  of  Louisiana,  from  the  depot 
of  the  Vicksbarg,  Shreveport  and  Pacific  Railroad  Company,  in  a  hack  waiting  at  said 
depot  ror  that  purpose,  forcibly  and  against  her  will,  to  the  house  of  ill-fame  of  Fannie 
Boos  in  said  city,"  etc.,  does  not  charee  the  Common  Law  crime  of  abduction  as  defined 
and  denounced  by  the  Statutes  of  England  and  the  American  States.  34  and  35  Vict.  C. 
100.  S.  53 ;  Wharton's  Cr.  L.  8th  ed.  §  586 ;  Bishop  on  Statutory  Crimes,  §§  616,  617,  610, 
620,  6S9:  Beaty's  Am.  Cr.  L.  §  136,  b.  137,  a.  138. 

B— The  indictment  charges  the  offense  laid  down  in  Section  80dR.  S.  This  section  denounces 
three  separate  and  distinct  crimes:  Ist.  The  forcible  seizing  and  carrying  of  a  person 
out  of  the  State.  3d.  The  forcible  seizing  and  carrying  of  a  person  from  one  pi«rt  of  the 
State  to  another.  3d.  The  imprisonment  or  secretion  of  a  person  without  authority  of 
law. 

C— In  an  indictment  under  this  section  no  specific  intent  need  be  alleged.  The  general 
criminal  intent  presumed  to  be  involved  in  the  commission  of  all  crimes  is  implied  in 
this  one.  but  "  intent "  is  not  of  the  essence. 

D— The  word  "  forcible  "  is  necessary  to  the  description  of  the  two  first  two  acts,  as  without 
it  the  Statute  would  not  denounce  a  wrongful  act.    Differently  with  the  last. 
It  ohargen  an  aggravated  form  of  false  imprisonment. 

Imprisonment  is  an  unlawful  restraint  put  upon  one's  personal  liberty.  Codrcloii  is  nec- 
essarily involved  in  the  act.  Therefore,  force  being  included  in  the  term,  it  is  unneces- 
sary in  the  indictment  to  allege  a  *'  forcible 'false  imprisonment.'* 

F— The  indictment  need  not  allege  that  the  carrying  was  from  one  to  another  parish  of  the 
State.    Any  two  points  in  the  State  alleged  in  the  indictment  is  sufficient. 

6~The  indictment  sufficiently  lays  the  venue  in  the  parish  of  Caddo  as  to  both  counts. 

H— The  Supreme  Court  cannot  review  questions  of  fact. 

I  — The  Supreme  Court  cannot  determine  a  question  of  law  necessarily  based  upon  certain 
facte,  unless  the  evidence  is  properly  presented  to  them  for  review .  State  vs.  Red  wine, 
37  Ann.  780. 

J  —The  last  count  charges  the  offenses  laid  down  in  both  Sections  805  and  706,  R.  S. 

M,  8,  Orain,  District  Attorney,  and  TT.  H,  Wise  on  the  same  side. 
John  ff.  Hicks,  M,  0.  Blstmr  and  B.  J,  Looney  for  Defendant  and 
Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  appeals  from  a  sentence  of  three  months 
imprisonment  in  the  parish  jail. 

He  was  tried  and  convicted  under  an  indictment  which  charged  that 
he,  the  accused  (quoting):  "with  force  of  arms  wilfully,  forcibly,  un- 
lawfully and 'against  her  will,  the  person  of  Mrs.  Almez  Watkins,  a 
married  woman,"  did  seize,  secrete  and  convey  whilst  in  transit  from 
Claiborne  parish  in  said  State,  to  the  State  of  Texas,  and  whilst  in  the 
city  of  Shreveport,  State  of  Louisiana,  from  the  depot  of  the  Vicks- 
burg,  Shreveport  and  Pacific  Railroad  Company,  in  a  hack  waiting  at 
said  depot  for  said  purpose,  forcibly  and  against  her  will  to  the  house 
of  ill  fame  of  Fannie  Roos  in  said  city,  conducted  and  known  as  the 
Fannie  Roos  House,  or  otherwise  as  the  Lewis  House,  with  intent  for- 
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cibly  and  against  her  will  the  said  Almez  Watkins  to  abduct   and 
secrete." 

The  prosecution  was  instituted  under  Sec.  805  of  the  Revised  Stat- 
utes of  J  870,  which  reads : 

"  Whoever  shall  forcibly  seize  and  carry  out  of  this  State,  or  from  one 
part  of  this  State  to  another,  or  imprison  or  secrete  any  person  with- 
out authority  of  law,  and  all  persons  aiding,  advising  and  abetting 
therein,  on  conviction  shall  be  imprisoned,''  etc. 

There  was  a  motion  to  quash  the  indictment  on  the  following  grounds: 

J  St.  That  the  indictment  charges  defendant  with  abduction,  a  crime 
unknown  to  the  laws  of  Louisiana. 

2d.  That  there  is  no  penalty  fixed  by  the  laws  of  the  Stat«  for  ab- 
duction. 

3d.  That  the  indictment  does  not  charge  that  the  abduction  was  for 
any  unlawful  purpose,  either  for  the  purpose  of  lucre  or  prostitution. 

4th.  That  tlie  second  count  does  not  charge  th  U  the  defendant  for- 
cibly seized  or  detained  the  person  mentioned  in  said  bill  and  in  con- 
sequence no  offense  is  charged. 

a.  The  three  first  grounds  may  be  considered  and  disposed  of  to- 
gether. 

Whether  the  indictment  charges  the  crime  ot  abduction  or  not,  or 
whether  there  is  any  penalty  prescribed  for  such  offense,  or  whether 
abduction  is  a  crime  under  our  laws,  is  immaterial,  if  the  acts  charged 
in  the  indictment  constitute  an  offense  under  the  laws  of  the  State. 
We  have  critically  compared  the  charge  in  the  indictment  with  the 
language  of  the  Statute  referred  to,  and  by  whatever  name  we  may 
call  the  crime  therein  denounced,  whether  **  abduction,"  '*  kidnap- 
ping," or  other  name,  there  can  be  no  doubt  that  the  averments  con- 
tained in  the  indictment  do  make  out  the  precise  statutory  offense  em- 
braced in  the  section  quoted  above. 

Nor  does  the  law  prescribe  that  any  unlawful  purpose,  whether  of 
lucre  or  prostitution,  shall  be  expressed  or  mentioned  in  the  indict- 
ment, or  shall  in  fact  exist  or  prompt  the  acts  denounced,  in  order  to 
complete  or  make  up  the  offense. 

b.  The  indictment  does  charge  that  tiie  accused  did  forcibly  seize 
the  person  therein  named.  It  was  not  necessary  to  charge  that  he  did 
forcibly  imprison  or  detain— both  of  those  words  or  terms  necessaiily  - 
imply  force  (Bishop  Or.  Law,  vol.  1,  sec.  555),  and  there  is  nothing  in 
the  language  of  the  section  that  requires  that  those  terms  and  the  acts 
they  define  should  be  thus  qualified. 
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There  was  a  motion  in  arrest  of  judgmeut  filed.  This  motiou  em- 
braced, sabstantially,  the  same  grounds  as  the  motion  to  quash,  to- 
gether with  the  following  additional  ones,  which  we  quote: 

*'The  indictment  charges  defendant  with  no  offense  under  Sec.  805, 
B.  S.,  in  this:  That  it  does  not  charge  that  defendant  forcibly  seized 
and  carried  away  auy  person  out  of  the  State  of  Louisiana  into  another 
State,  or  from  Caddo  parish,  in  said  State,  into  another  parish  in  said 
State,  or  from  one  part  of  said  State  to  another  part  of  said  State." 

This  ground  is  evidently  suggested  by  the  crime  of  kidnapping,  as 
constituted  and  defined  by  the  common  law.  One  of  the  elements  of 
that  crime  was,  that  the  party  abducted  or  kidnapped  should  be  car- 
ried away  out  of  the  realm  of  England  into  some  other  country.  The 
counsel  for  defendant  seem  to  deduce  from  this — but  not  logically  as 
we  conceive — that  since  the  common  law  offense  has  been  so  modified 
by  the  Statute  referred  to  as  not  to  make  it  essential  to  the  constitu- 
tion of  the  crime  that  the  carrying  away  of  the  person  should  be  from 
one  country  to  another,  or  from  one  State  to  another,  but  may  be  com- 
mitted by  the  carrying  from  one  part  of  the  State  to  another  part  of 
the  State  that  the  part  or  parts  of  the  State  referred  to  mean  the  polit- 
ical or  geographical  divisions  of  the  State. 

Where  the  words  of  a  Statute  are  plain  and  unambiguous  it  is  not  at 
all  necessary  to  resort  to  the  history  of  similar  laws  or  Statutes  to  ar- 
rive at  its  meaning — nor  is  permitted  to  invoke  those  rules  of  construc- 
tion which  are  provided  as  a  means  or  guide  to  clear  away  ambiguities 
or  obscurities  in  a  law.  If  its  language  is  plain  and  clear,  that  lan- 
guage alone  is  to  be  consulted. 

We  find  not  the  least  obscurity  in  the  language  of  the  Statute  under 
consideration.  It  denounces,  1st,  the  act  of  forcibly  seizing  and  carry- 
ing a  person  out  of  the  State;  2d,  the  forcibly  seizing  and  carrying  a 
person  from  one  part  of  the  State  to  another  part  of  the  State;  and  3d, 
the  imprisonment  or  secreting  a  person  without  lawful  authority. 

It  was  intended  to  secure  the  personal  liberty  of  the  citizen.  The 
terms,  from  one  part^  of  the  State  to  another,  has  a  broad  signification 
and  was  evidently  so  intended.  If  the  law  maker  intended  that  it  was 
the  removal  from  one  parish  of  the  State  to  another  parish  of  the  State 
that  constituted  the  offense,  it  seems  to  us  it  would  'have  been  so  de* 
clared.  It  was  intended  to  give  it  a  broader  sweep  with  a  view  to  pro- 
vide ampler  individual  protection. 

It  strikes  us  that  it  is  just  as  gross  a  violation  of  personal  liberty  to 
seize  and  drag  a  person  from  one  part  of  a  parish  to  another,  from  one 
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place  to  another,  or  from  one  house  to  another,  even  if  in  the  same 
parish,  town  or  city,  a?  it  would  be  to  carry  him  ont  of  the  parish  or 
even  out  of  the  State.  Nor  can  the  definitions  in  dictionaries  or  the 
principles  and  rules  of  philology  make  the  matter  plainer. 

The  Statute  declares:  "Whoever  shall  forcibly  seize  and  carry  ♦  • 
from  one  part  of  the  State  to  another.^^  The  indictment  charges  that 
the  defendant  djd  so  seize  and  carry  the  person  named  therein  from 
the  railway  depot  in  the  city  of  Shreveport  to  a  certain  house  named 
and  described  in  said  city.  This  was  sufficient,  and  it  was  clearly  from 
one  part  of  the  State  to  another,  within  what  we  conceive  to  be  the 
clear  meaning  and  intendment  of  the  law. 

It  is  a  construction  that  addresses  itself  to  common  sense  and  com- 
mon justice,  and  we  have  no  doubt  of  the  correctness  of  our  conclusion. 

III. 

In  the  motion  for  a  new  trial  it  was  urged  that  the  evidence  was  in- 
sufficient to  convict,  and  especially  to  show  any  forcible  seizure  of  the 
person  or  any  intent  to  carry  the  person  against  her  will  to  the  house 
of  ill-fame  designated,  and  in  the  bill  of  exceptions  taken  to  the  over- 
ruling of  the  motion  for  a  new  trial  portions  of  the  evidence  of  the 
person  against  whom  the  offense  was  alleged  to  have  been  committed 
is  copied  and  pointed  out  to  show  the  failure  on  the  part  of  the  State 
to  make  good  the  charge. 

We  have  said  once  and  over  again  that  we  cannot  consider  such  evi- 
dence, even  if  brought  up  in  this  manner.  It  is  the  sole  province  of 
the  jury  to  deal  with  and  consider  the  evidence  adduced  on  the  trial  of 
the  case  and  bearing  on  the  guilt  or  innocence  of  an  accused.  A  care- 
ful reading  of  the  Nelson  case,  cited  to  sustain  the  connsePs  preten- 
sions in  this  respect,  will  be  found  to  be  direct  authority  against  it.  If 
a  jury  will  convict  on  insufficient  evidence  or  against  the  evidence, 
this  Court  is  without  power  to  afford  relief,  unless  the  error  of  the  jury 
in  this  respect  has  been  caused  or  is  connected  with  the  charge  of  the 
trial  judge  seasonably  excepted  to. 

Judgment  affirmed. 


No.  9689. 

J.   E.    BOURKE,    -^DM.,   ET.   AL.   VS.   JOSEPH   M.    WiLSON   AND   EuGENIA 

To  constitute  a  presentation  of  a  will  in  the  sense  of  the  Code  it  is  not  necessary  that  it  shall 
be  delivered  to  the  witnesses  by  the  testator  with  his  own  hand,  and  no  parttonlar  worda 
or  set  form  of  speech  is  necessary  to  oonstitnte  a  declai-ation  that  the  instniment  is  the 
testator's  wiU. 
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It  is  9offlclei>t  if  the  will,  harin^  been  written  bj  Miother  at  the  request  of  the  testator  and 
oat  of  the  presenoe  of  the  witnesses,  shall  have  been  read  aload  by  one  of  the  witnesses 
in  the  presence  and  hearing  of  the  testator  and  of  the  other  witnesses,  and  is  then  held 
towards  the  testator  by  the  writer  of  it  who  asks,  '*  Is  this  paper  that  has  Jost  been  read 
year  will  f"  and  the  testator  answers,  *'  It  is^"  and  it  is  then  signed  by  the  testator  and 
is  attested  bv  the  witnesses  in  his  and  their  presence. 

The  object  of  the  law  is  to  guard  against  a  false  instmment  being  exhibited  instead  of  the 
true  will,  and  that  object  is  accomplished  by  the  formalities  aboTe.reoited . 

The  droomatanoe  that  the  writer  of  the  wUl  read  it  alood  a  second  time  after  the  witness 
had  so  read  it  is  not  an  intarniption  or  taming  aside  to  other  acts . 

Where  only  some  of  the  heirs  contest,  it  is  not  good  ground  of  exception  that  all  are  not 
j dined  for  non  eomtat  that  the  others  wish  to  contest. 

APPEAL  from  the  Ninth  District  Coart,   Parish  of  Concordia. 
Young,  J. 


J,  N,  Luce,  for  PlaintifGs  and  Appellees. 
Dagg'dc  Mason,  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.    This  case  involves  the  validity  of  a  will. 

Hughes  WUson  died  in  October,  1884,  without  any  but  collateral 
heirs  and  bequeathed  the  bulk  of  his  property  to  Eugenia  WUson,  one 
of  the  defendants.  The  plainti£Ps  are  the  administrator  and  some  of 
the  heirs  of  the  deceased.  Hughes  Wilson  and  the  other  defendant  J. 
M.  Wilson  were  planting-partners  in  the  cultivation  of  a  place  called 
Moro,  and  J.  M.  Wilson  is  also  the  husband  of  Eugenia. 

Pending  the  application  for  probate  of  the  will,  the  plaintiff  brought 
this  suit  to  recover  the  property  left  by  the  deceased,  alleging  that  the 
defendants  have  illegally  taken  possession  of  it.  The  probate  proceed- 
ing was  consolidated  with  this  suit  and  the  lower  court  annulled  the 
will. 

The  will  is  nuncupative  under  private  signature  and  the  objections 
to  its  validity  are  that  there  was  no  presentation  and  declaration  of  it 
as  a  will — ^that  the  affirmative  answer  of  the  testator  to  the  question 
whether  it  was  his  will  is  not  such  presentation  and  declaration  as  the 
Code  requires — ^that  if  such  answer  can  be  deemed  equivalent  to  a 
presentation  and  declaration,  it  can  only  be  so  when  the  question  is 
asked  by  one  of  the  witnesses  after  the  will  has  been  read  aloud  by 
him  in  the  presence  of  the  others  and  of  the  testator — that  the  reading 
of  the  will  by  the  writer  of  it  after  one  of  the  witnesseef  had  read  it  was 
an  interruption  and  " turning  aside  to  other  acts" — that  the  testator 
did  not  cause  the  will  to  be  written  as  the  Code  prescribes. 
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The  will  was  written  by  Nathan  M.  Calhoun  an  attomey-at-law  at 
the  request  of  the  testator  who  told  him  the  disposition  he  desired  to 
make  of  his  property. 

All  the  witnesses  to  the  will  and  the  writer  of  it  concur  in  their 
statement  of  the  circumstances  of  its  writing,  reading,  etc.,  which  are 
these : 

Mr.  Calhoun  wrote  the  will  in  the  bed-room  where  the  sick  man  was 
lying.  Just  as  he  was  finishing  it  the  five  witnesses  entered  the  room. 
After  they  were  seated  Mr.  Calhoun  handed  the  paper  writing  to  Z. 
W.  Holmes,  one  of  them,  and  requested  him  to  read  it,  and  he  read  it 
aloud  in  the  presence  and  hearing  of  the  testator  and  of  the  other  wit- 
nesses. Calhoun  then  took  it  from  Z.  W.  Holmes  and  read  it  himself 
aloud  and  in  the  presence  and  hearing  of  the  testator  and  of  all  the 
witnesses.  The  room  was  small  about  16x18  feet  in  size.  Calhoun 
then  went  to  the  bedside  of  the  testator  and  held  up  the  paper  to  him 
and  asked,  "  Is  this  your  will  that  Mr.  Holmes  has  just  read  f"  and  he 
answered  '^  It  is.''  Calhoun  then  handed  the  paper  to  the  testator  and 
he  signed  it  in  the  presence  of  the  witnesses,  all  of  whom  immediately 
signed  their  names  in  the  presence  of  the  testator  and  of  each  other. 

We  do  not  perceive  in  what  particular  there  was  a  failure  to  comply 
with  the  requirements  of  the  Code  for  this  kind  of  testament,  which 
are  that  it  will  suffice  if  in  the  presence  of  live  witnesses  the  testator 
presents  the  paper  on  which  he  has  written  his  testament  or  caused  it 
to  be  written  out  of  their  presence,  declaring  to  them  that  that  paper 
contains  his  last  will.    Rev.  Civ.  Code,  Art.  1581. 

To  constitute  a  presentation  of  the  will  in  the  sense  of  the  Code  it  is 
not  necessary  that  it  shall  be  delivered  to  the  witnesses  by  the  testator 
mth  his  own  hand,  and  no  particular  words  or  set  form  of  speech  is 
necessary  to  constitute  a  declaration  that  the  instrument  is  the  testa- 
tor's will.  The  will  was  written  by  the  request  of  the  testator  after  he 
had  given  the  scribe  directions  of  the  dispositions  he  wished  to  make, 
and  was  immediately  twice  read  aloud  by  two  different  persons,  one 
of  them  a  witness,  in  the  presence  of  the  testator  and  the  witnesses. 
The  testator's  affirmative  answer  to  the  question  whether  it  was  his 
will  is  as  complete  a  declaration  as  if  he  had  held  the  paper  aloft  and 
asserted  that  it  was  his  will.  The  object  of  the  law  is  to  guard  against 
a  false  instrument  being  exhibited  instead  of  the  real  will,  and  that 
object  is  accomplished  when  the  testator,  having  heard  the  will  read 
before  all  the  witnesses,  indicates  bj^  his  response  to  a  question  that  it 
is  his  will.  Bouthemy  v.  Dreux,  12  Mart.  639  j  Falkner  v.  Friend,  1 
Rob.  48. 
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The  circxuustance  that  the  writer  of  the  will  read  it  aloud  after  the 
witness  had  read  it  is  not  an  interruption  or  turning  aside  to  other  acts. 

The  caveators  rely  confidently  on  McCaleb  v.  Douglass,  16  Ann.  327, 
and  the  digest  of  that  decision  by  the  reporter  certainly  sustains  them. 
That  case  has  been  commented  on  in  Huntin  v.  Johnson,  28  Ann.  796, 
and  Wood  y.  Roane,  35  Ann.  865,  where  it  was  said  the  facts  in  that 
case  do  not  shew  a  presentation.  However  that  may  be,  the  decisions 
in  the  Bouthemy  and  Falkner  cases  already  cited  amply  justify  our 
ruling  in  the  case  at  bar. 

Other  questions  are  presented  in  the  record  which  need  not  be  noticed 
because  they  concern  the  o^ynership  of  the  property  in  the  event  of  the 
annullment  of  the  will. 

Exception  was  made  to  the  capacity  of  the  administrator  to  claim 
the  nullity  of  the  will  which  seems  not  to  have  been  pressed.  Some 
of  the  heirs  joined  him  and  exception  was  made  that  all  of  them  should 
have  joined  him.  It  is  presumable  that  the  non-joiners  did  not  wish 
to  contest  and  those  that  did  are  not  deprived  of  the  right  to  do  it 
because  others  would  not  contest. 

It  is  ordered  and  decreed  that  the  judgment  of  the  lower  court  is 
avoided  and  reversed,  and  that  the  instrument  presented  for  probate 
as  the  last  will  of  Hughes  Wilson  is  hereby  declared  to  be  valid  in 
form  and  is  entitled  to  be  probated  and  executed.  It  is  further  decreed 
that  the  plaintiffs'  demand  is  rejected  and  that  the  defendants  have 
jndgiiieu  t  against  them  for  their  costs  in  both  courts. 


No.  9618. 

Henry  Charnock  vs.  Fordoche  and  Grosse-TAtk  Special  Levee 

District  Company. 

Acts  No.  78  of  1876  and  46  of  1877,  creating  the  Fordoche  and  Groaee-T^te  Levee  District  for 
the  porpoee  of  oonetmotinK  and  maintaining  certain  sperial  levees  and  anthorising  the 
levy  of  a  contribution  upon  the  lands  protected  thereby,  are  not  inconsistent  with  the 
Articles  of  the  Constitntion  of  1879  on  the  subject  of  taxation. 

Scich  local  assessments  for  public  works,  levied  not  on  taxable  property  generally  for  mere 
common  public  benefit,  but  only  on  particular  property  specially  benefited  by  the 
works,  as  an  equivalent  for  the  direct  benefit  conferred,  are  not  considered  as  taxes 
within  the  meaning  of  oonstitntional  restrictions  on  the  power  of  taxation. 

APPEAL  from  the  Fifteenth  District    Court,   Parish  of   Pointe 
Coup^.     Toist,  J. 


88    388 
108    4S7 


OUvier  O.  Frovosty,  for  Plaintiff  and  Appellant : 

Acts  78  of  1876,  and  46  of  1877,  create  a  special  levee  district,  and  authorize  the  levy  of 
a  speoiflo  tax  per  acre  on  the  lands  protected  by  the  levee  of  the  district. 
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2.  It  is  not  deniable  that  said  tax  is  a  local  aMeattment  levied  for  the  benefit  of  the  locality 
aiFeoted ;  nor  is  it  deniable  that  sacb  assessments  are  not  as  a  general  rule  embraced 
within  the  meaning  of  the  provisions  of  State  constitutions  on  the  sabject  of  taxation. 

3.  But  the  aatbority  to  levy  said  local  assessment  most  bo  referred  to  some  one  of  the 
known  powers  of  the  Legislatare,  by  which  private  property  may  be  taken  for  public 
use.  These  known  powers  are,  the  eminent  domain,  the  police  power  and  the  taxing 
power.  Any  power  outside  of  these  exercised  by  the  Legislature  in  the  taking  of 
private  property  is  vagrant  power,  or,  In  other  words,  unconstitutional  power.  IMIL 
Ifun.  Corp.,  §  587,  (4ri5)i  Sedgwick,  Const.  Constr.  Sd  Ed.  Pomeroy's  notes,  p.  473; 
Chicago  vs.  Lamed,  34  111.,  803. 

4.  Said  assessment  is  not  levied  by  an  exercise  of  the  eminent  domain;  the  taking  under 
this  power  must  be  preceded  by  direct  compensation  paid  in  money .  Besnlting  benefits 
cannot  be  made  to  take  the  place  of  the  cash.  Sedgwick,  409 ;  Dill.,  $  738,  (455) ;  7  Ann . 
70,  opening  of  Boflignac  and  Enphroslne  sts. ;  Const,  Art.  150. 

5.  Said  assessment  is  not  levied  under  the  police  power,  this  power  though  unlimited  and 
unrestrained  within  its  proper  sphere  of  action,  yet  must  be  confined  to  its  legitimate 
functions ;  and  these  do  not  extend  to  the  raising  of  money  for  levee  purposes.  If  they 
do  the  constitutional  restrictions  on  taxation  for  levee  purposes  may  be  easily  clrcnm- 
vented .  The  subject  of  taxes  under  the  police  power  is  fully  gone  into,  and  the  following 
authoiities  are  cited:  Cooley,  Taxation,  Chap.  XIX;  State  vs.  Blaser,  36th  Ann.  364; 
aitate  vs.  Hoboken,  33  N.  J.,  L.  880 ;  Dill  Mun.  Corp.,  §  141,  (93) ;  Cooley  Const.  Llm .. 
633,  (*508) ;  Judge  Martin  in  Morgan  vs.  Livingston,  YI.  O.  S.,  235 ;  same  In  his  History 
of  Louisiana,  p.  313,  Gresham's  Publication;  Wallace  vs.  Shelton,  14th  Ann.  499;  Gil- 
lespie vs.  Concordia,  5th  Ann .  403 ;  Police  Jury  vs .  Cumming,  9th  Ann.  503 ;  and  Bishop 
vs.  Marks,  15th  Ann.  147. 

6.  Said  assessment  is  therefore  levied  by  an  exercise  of  the  taxing  po\ver.  The  settled 
doctrine  is  that  local  assessments  are  levied  nnder  the  taxing  power.  Cooley,  Tax.  p. 
430 ;  DHL  Mun.  Corp.,  §  758  (596)  et  eeq. ;  Sedgwick,  Const  Constr.  p.  496. 

7.  The  exercise  of  the  taxing  power  is  limited  by  Art.  209  Const.,  and  said  assessment  is 
authorised  in  excess  of  that  limit ;  the  Acts  authorising  it  are  therefore  inconsistent 
with  the  Constitution,  and  consequently  were  repealed  by  the  adoption  of  the  Constltn- 
tlon.    Layoock  vs.  Baton  Rouge,  36  Ann.  389. 

8.  The  fact  that  said  assessment  is  levied  for  local  benefit  does  not  liberate  it  fh>m  the 
operation  of  Art.  809.  for  its  purpose,  though  local,  is  still  a  purpose,  and  falls  wiUiin 
the  all-embracing  expression  of  Art.  209,  "for  all  purposes  whatsoever."  Folsom  vs. 
New  Orleans,  33  Ann.  713;  Witkowski  vs.  Sherifi;  35  Ann.  004 ;  Morgan  R.  R.  vs.  Cage. 
Sheriff,  34  Ann.  506;  Municipality  vs.  White,  9  Ann.  446;  Taylor  vs.  Chandler,  9  Heisk. 
Tenn.;  p.  366. 

0.  The  meaning  of  Art  209,  as  embracing  local  assessments,  is  further  emphasised  by  the 
proviso  which  permits  additional  taxation  for  the  purpose  of  erecting  and  conatrucUng 
public  buildings,  bridges  and  works  of  public  improvement  The  levee  of  defendant  is  a 
work  bf  public  improvement  such  as  the  proviso  has  reference  to.  It  is  either  that  or  it 
is  a  Work  o^  private  improvement,  and  in  the  latter  case  the  aesessment  would  be  for  a 
private  purpose,  and  on  that  score  null  and  void. 

10.  The  permission  so'  cautiously  and  Umitatively  doled  but  to  the  Legislature  by  Art  814. 
to  divide  the  State  into  levee  districts,  and  to  "  levy  a  tax  not  to  exceed  five  mills  on  the 
taxable  proper^  situated  within  the  alluvial  portions  of  said  districts  subject  to  over- 
flow," is  an  affirmative  pregnant  with  the  negative  that  tbe  Legislature  may  not  divide 
up  the  State  into  special  levee  disMcts,  and  authorize  the  levy  of  unlimited  specific 
taxes  for  levee  purposes.  The  Legislature  has  the  right  to  speclaMevee-district  the 
State  in  that  manner,  if  the  Constitutional  provisions  on  the  subject  of  taxation  do  not 
apply  to  local  assessments  for  local  purposes. 
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11.  By  Article  803,  Constifcntion,  "The  yaloiUioxi  put  npon  property  for  the  parposce  of 
State  taxation  shall  be  talcen  as  the  proper  valuation  for  parpoees  of  local  taxation  in 
every  snbdivision  of  the  State."  This  article  ex  vi  Urminorum  has  reference  to  defend- 
ant's assessment,  which  is  a  local  tax.  Said  assessment,  therefore,  if  it  can  be  levied  at 
all,  mast  be  levied  ad  valorem. 

IS.  Acts  78  of  1876  and  46  of  1877,  were  never  submitted  for  approval  or  ratifleation  to  a 
rote  of  the  inhabitants  of  the  district  affected  by  their  provisions.  They  are.  therefore, 
wholly  dependent  for  their  validity  on  the  Legislative  anthority. 

13.  The  bonds  issued  by  defendant  were  issned  for  a  debt  contracted  posterior  to  the  adop- 
tion of  the  Constitution  of  1879;  there  can  be,  therefore,  no  question  in  this  case  in  regard 
to  the  impairment  of  the  obligation  of  contracts. 

Thomas  H.  ffewea,  for  Defendant  and  Appellee  : 
The  "  contribution  "  which  the  defendant  is  authorised  by  law  to  levy  npon  all  lands  pro- 
tected by  its  levees,  etc. ,^ is  not  a  "tax,  toll  or  impost"  within  the  meaning  of  the 
Constitution.    Board,  etc.  vs.  Lorio,  83  Ann.  376. 


The  opinion  of  the  Court  was  delivered  by 

Fenner^  J.  The  defendant  is  the  same  corporation  which  figured 
as  plaintiff  in  the  case  of  Board-  of  Levee  Commissioners  vs.  Lorio 
Bros.,  decided  by  as  in  1881  and  reported  in  d3d  Ann.  276. 

Although  the  present  case  comes  up  in  somewhat  different  shape, 
and  although  some  other  questions  are  raised  in  the  pleadings,  the  only 
point  insisted  on  before  us  is  the  same  which  was  determined  in  the 
Lorio  case,  viz :  the  constitutionality  of  the  assessment  or  contribution 
levied  by  defendant  upon  lands  protected  by  its  levee,  in  conformity 
with  Acts  No.  78  of  1876  and  46  of  1877. 

Plaintiff,  however,  calls  our  attention  to  the  fact  that  although  the 
Lorio  case  was  decided  after  the  adoption  of  the  Constitution  of  1879, 
yet  the  assessment  there  concerned  had  been  made  prior  thereto  and 
was  governed  by  the  Constitution  of  1868.  Hence  he  insists  that  with 
regard  to  the  assessment  now  in  contest,  which  was  levied  in  1884,  it 
is  governed  by  the  present  Constitution,  and  as  the  provisions  of  the 
latter  instrument  on  the  subject  of  taxation  are  different  from,  and 
much  more  extensive  than,  those  contained  in  former  constitutions,  his 
case  presents  a  new  and  different  question  from  any  hitherto  deter- 
mined. His  contention  is  technically  correct  in  the  limited  sense  that 
the  particular  question  as  to  whether  local  assessments  of  the  character 
here  presented  are  governed  by  the  provisions  of  the  present  Constitu- 
tion on  the  general  subject  of  taxation,  has  not  yet  been  distinctly 
decided. 

After  much  reflection,  however,  we  conclude  that  the  principles  on 
which  such  contributions  were  excluded  from  the  operation  of  similar 
provisions  in  former  constitutions,  apply  equally  to  that  now  in  force. 

We  concede,  at  once,  the  first  proposition  of  plaintiff,  viz:  that  the 


{$26  SUPKEMfi  COURT  OP  LOUISIANA. 

Chamoek  ts.  L«Te<»  Company. 


exactioD  of  such  coDtributiona  is  an  exercise  of  tbe  taxing  power,  in  its 
broadest  sense.  There  is  nothing  in  this  case  to  snppoi*t  tbe  assessment 
as  an  exercise  of  the  police  power  or  of  the  power  of  eminent  domain, 
and  unless  we  are  to  attribute  it  to  some  *' vagrant  power,'^  there  is  no 
other  source  from  which  it  can  spring  except  the  power  of  taxation. 

Indeed,  this  has  never  been  seriously  contested.  In  refening  to  the 
cases  in  which  it  was  held  that  such  contributions  were  not  governed 
by  provisions  of  statutes  and  constitutions  on  the  subject  of  taxation, 
Mr.  Burroughs  says:  '^An  examination  of  the  cases  in  which  these 
expressions  weie  used  will  show  that  it  was  not  claimed  that  these 
burdens  imposed  upon  the  citizen  were  not  imposed  in  the  exercise  o 
the  taxing  power,  but  merely  that  the  word  tax,  or  taxes,  as  used  in 
some  statute  or  in  the  Constitution  of  a  State.,  was  not  intended  to 
include  local  assessments ',  it  was  a  question  of  intention  to  be  deduced 
•  from  the  instrument  in  which  the  word  tax  is  used.^'  Burroughs  Taxa- 
tion, $  5. 

In  a  very  able  argument  counsel  for  plaintiff  refers  to  the  original 
cases  in  which  this  doctrine  was  established  in  this  and  other  States, 
and  shows  that  many  of  the  reasons  assigned  would  have  been  inap- 
plicable to  the  provisions  of  our  present  Constitution  ;  and  we  are  free 
to  confess  that  as  an  original  question,  it  would  be  difficult  to  support 
the  exclusion  of  local  assessments  from  the  operation  of  these  pro- 
visions. 

But,  in  the  course  of  time,  the  matter  has  been  considered  over  and 
over  again  in  our  own  courts  and  in  the  courts  of  our  sister  States  and  by 
an  inveterate  course  of  decision,  with  rare  exceptions,  it  has  ripened 
into  a  settled  principle  of  constitutional  construction,  that  local  assess- 
ments or  contributions  provided  for  the  purpose  of  constructing  public 
works  for  the  advantage  of  particular  districts  and  levied  on  property 
benefited  thereby  and  with  reference  to  such  benefit,  are  not  consid- 
ered as  taxes  within  the  meaning  of  constitutional  restrictions  on  the 
power  of  taxation.  Board  vs.  Lorio  Bros.,  33  Ann.  276;  Railroad  vs. 
Board  of  Health,  36  Ann.  666;  Burroughs  on  Taxation,  Chap.  22; 
Cooley  on  Taxation,  Chap.  20. 

We  are  bound  to  assume  that  this  principle  was  present  to  the  minds 
of  the  framers  of  our  present  Constitution,  and  tliat  tliey  were  well 
aware  that,  in  the  absence  of  special  provision  to  that  efferl,  the 
restrictions  which  they  placed  upon  the  exercise  of  the  taxing  power, 
would  not  be  considered  a>  applicable^to  assessments  of  this  character. 

We  have  carefully  scrutinized  the  unusually  elaborate  provisions  on 
the  subject  of  taxation  and  the  careful  restrictions  which  have  been 
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placed  upoD  the  taxing  power  of  the  State,  of  parishes,  and  of  munici- 
palities, not  only  for  general  purposes  of  government  bat  also  for 
works  of  pahlic  improvement;  but  we  find  none  which  cover  or  exclude 
local  assessments  of  the  character  presented  in  this  case. 

Such  assessments  are  not  to  be  confounded  with  ordinary  local  taxa- 
tion. The  distinction  is  well  pointed  out  by  Mr.  Burroughs  :  '^A  tax 
for  the  local  purposes  of  a  county  is  imposed  on  tlie  persons  or  property 
within  the  county,  as  distinguished  from  other  parts  of  the  State,  biit 
it  is  usually  imposed  on  all  the  subjects  on  which  the  State  imposes  a 
tax  for  State  purposes.  In  local  assessments,  on  the  contrary,  the  tax 
is  imposed  on  the  real  estate  alone  and  only  on  such  real  estate  as  is 
benefited  by  the  local  improvement.  *  *  The  benefit  of  the 
improvement  is  not  only  local  but  also  specific,  benefiting  particu- 
larized property,  and  therefore  the  tax  may  be  levied  on  this  property 
which  receives  a  benefit.  *  *  Assessment  is  not  considered  as  a 
burden,  but  as  an  equivalent  or  compensation  for  the  enhanced  value 
which  the  property  derives  from  the  improvement."    Burr.  Tax.  p.  460. 

When  we  closely  examine  the  provisions  of  our  Constitution  we  find 
that  they  apply  only  to  ordinary  local  taxation,  levied  in  particular 
districts,  It  is  true,  but  levied  on  all  taxable  property  within  such  dis- 
tricts without  reference  to  special  benefit  to  particular  property.  Such 
taxation  must  submit  to  the  restrictions  imposed  thereby.  Thus,  under 
Article  209,  a  parish  or  municipality  desiring  to  levy  an  increased  tax 
on  all  the  taxable  property  within  its  limits  for  some  work  of  public 
improvement,  could  not  do  so  without  compliance  with  the  require- 
ments of  that  Article  under  legislation  carrying  the  same  into  effect. 
And  so  we  have  held.    Surget  vs.  Chase,  '33  Ann.  233. 

But  these  provisiohs  have  no  application  to  that  kind  of  taxation 
which  falls  under  the  denomination  of  strict  local  assessments  which 
are  not  levied  upon  taxable  property  generally  for  the  common  public 
interest,  but  upon  particular  property  specially  benefited,  as  an  equiv- 
alent for  the  benefit  conferred. 

Assessments  of  this  kind  are  not  referred  to  in  the  provisions  of  the 
Constitutitm  upon  the  subject  of  taxation,  which  relate  only  to  taxation 
upon  property  generally,  whether  throughout  the  State  or  within 
particular  districts.  If  we  were  to  deny  the  legislative  power  to  ordain 
or  sanction  such  assessments  we  should  destroy  a  common  and  most 
useful  function  of  government.  Thus  it  would  not  be  possible  for  the 
city  of  New  Orleans  to  pave  or  widen  a  street  or  sidewalk  without  first 
submitting  the  question  to  a  vote  of  all  its  taxpayers  and  without 
making  the  burden  common  to  them  all,  although  only  a  particular 
part  of  the  property  would  monopolize  the  benefits. 
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Such  was  not  the  intent  of  the  Const! tation,  nor  the  interpretation 
placed  on  it  in  practice  and  legislation. 

The  assessments  involved  here  belong  strictly  to  this  class,  as  appears 
from  the  Acts  authorizing  them  and  from  the  evidence  in  this  record. 

We  have  che  satisfaction  of  knowing  that  the  legislative  department 
of  the  government,  under  the  existing  Constitution,  concurs  with  ua  in 
sustaining  the  constitutionality  of  these  Acts  and  assessments,  aa 
shown  by  Act  No.  97  of  1882,  referring  to  and  confirming  the  same. 

Judgment  affirmed. 

Rehearing  refused  April  5, 1886. 


No.  9531. 
City  op  New  Orleans  vs.  U.  Koen  &  Co. 

Merohiints  who  indltcrimiiubtely  traatact  basiness,  both  m  whoU$aU  and  m  retail  dealan, 
are  liable  to  a  llceose  in  each  capacity. 
A    PPEAL  from  the  First  City  Court  of  New  Orleans.    Bozier,  J. 


Walter  H,  Sogers,  City  Attorney,  and  Branch  K.  Miller,  Assistant 
City  Attorney,  for  Plaintiff  and  Appellee. 
A,  J,  Lewis f  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  city  sues  the  defendants  as  wholesale  tobacco 
dealers  for  a  license  of  $50  for  the  year  1885.  The  defense  is  that  the 
city  ordinance  which  levies  it,  is  illegal  as  it  violates  Article  206  of  the 
Constitution  and  Act  4  of  1882. 

From  an  adverse  judgment,  defendants  appeal. 

The  record  contains  the  following  statement  of  facts,  viz : 

''  It  has  been  proved  herein  that  long  prior  to  the  institution  of  this 
suit,  defendants  procured  from  plaintiff  their  license  as  retail  dealers 
in  tobacco,  cigars,  etc. ;  that  they  have  but  one  place  of  business  in 
this  city;  that  they  sell  to  any  customer,  whomsoever,  any  quantity 
desired,  whether  one  cigar,  or  one  or  more  boxes  of  cigars,  or  a  poand 
or  bale  of  tobacco,  or  any  portion  thereof,  and  not  by  the  original  or 
unbroken  package  or  barrel  only;  but  in  both  modes,  that  is,  they  sell 
a  single  cigar  or  dozen  thereof,  or  a  box,  besides  selling  to  dealers  in 
original  and  unbroken  package^;  thai  this  is  the  manner  in  which  tlieir 
business  has  been  conducted  during  the  year  1885;  that  they  have  paid 
no  license  for  the  year  1885  to  the  city  of  New  Orleans  as  wholesale 
dealers." 
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UDder  that  conditioo  of  tilings  tlie  defendants  argne  that,  as  they 
have  already  obtained  from  plaintiff  the  requisite  license  for  the  same 
year,  1885,  as  retail  merchants,  they  cannot  legally  and  constitutionally 
be  called  upon  to  pay  license  as  w1u>le8ale  merchants,  as  the  6th  section 
of  Act  No.  4,  approved  January  4^  1882,  of  the  General  Assembly  of  this 
StatCy  under  the  17th  class,  page  64,  specially  provides  that  no  license 
as  wholesale  dealer  can  bo  required  of  one  who  sells  by  retail,  that  is, 
*by  other  than  by  the  original  or  unbroken  package  or  barrel  only^ 
and  who  sells  to  others  than  'dealers  for  resale*  and  that,  Mf  they  sell 
in  less  quantities  than  original  and  unbroken  packages  or  barrels^  they 
shall  he  considered  retail  dealers  andpay  lleense  as  sueh;^  and  Art.  206, 
Constitution  of  1879,  limits  the  city  ordinance  to  the  terms  of  the 
State  law. 

The  section  invoked  reads  as  follows: 

*' Seventeenth  class,  when  gross  sales  are  less  than  one  hundred  and 
fifty  thousand  dollars,  the  license  shall  be  fifty  dollars  ($50) ;  provided, 
that  no  person  or  persons  shall  be  deemed  wholesale  dealers,  unless 
be  or  they  sell  by  the  original  or  unbroken  package  or  barrel  only  \ 
and  provided  further,  that  no  person  or  persons  shall  be  deemed 
wholesale  dealers  unless  he  or  they  sell  to  dealers  for  resale. 

"If  they  sell  in  less  quantities  than  original  and  unbroken  packages 
or  barrels,  they  shall  be  considered  retail  dealers,  and  pay  license  as 
sncb.^ 

The  last  portion  of  Art.  206  of  the  Constitution  is  in  these  words : 

'*No  political  corporation  shall  impose  a  greater  license  than  is 
imposed  by  the  General  Assembly  for  State  purposes.'^ 

It  is  manifest  that  the  intention  clearly  expressed  of  the  Legislature, 
was  to  require  a  license,  as  well  from  wholesale  as  from  retail  dealers. 

The  law  distinctly  provides  that,  shall  be  deemed  wholesale  dealers, 
those  who  sell  only  by  the  original  or  unbroken  package  and  those 
who  sell  to  dealers  for  resale,  but  it  wisely  adds  ex  industria,  that  if 
they  (such  dealers)  sell  in  less  quantities  than  original  and  unbroken 
packages  or  barrels  they  shall  be  considered  retail  dealers  and  pay 
license  as  such. 

The  argument  that  the  word  ^^  only'*'*  found  in  the  first  part  of  the 
Act,  must  be  read  also  in  the  concluding  provision,  as  to  who  shall  be 
considered  retail  dealers,  for  although  it  is  omitted  therefrom,  the 
connecting  sense  requires  it  to  be  understood — ^far  from  helping, 
demolishes  and  gives  away  the  defense  completely. 

Indeed,  if  it  were  true  that,  are  to  be  considered  as  retail  dealers 
only  such  as  sell  in  less  quantities  than  original  and  unbroken  packages 
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or  barrels,  it  would  irresigfcibly  follow  that,  as  the  defondants  do  not 
sell  only  in  such  quantities,  but  also  otherwise— they  are  to  be  deemed 
wholesale  dealers  and  thus  are  amenable  and  chargeable. 

The  city  ordinance  (No.  1048,  C.  S.)  follows  the  State  law  and  is  not 
tlierefore  illegal  or. unconstitutional. 

Under  the  statement  of  admitted  facts  it  is  impossible  to  arrive  at 
any  other  conclusion  than  that  the  defendants  carry  on  the  tobacco 
business,  both  as  wholesale  and  retail  dealers. 

As  the  law  reaches  dealers  who  transact  operations,  either  as  whole- 
saile  or  as  retail  merchants,  separately,  it  undoubtedly  affects  them 
wlieu  they  do  both  indiscriminately. 

Judgment  affirmed. 


No.  9482. 

Hknky  Bker  vs.  The  Louisiana  Light  and  Heat  Producing  and 
Manufacturing  Company  and  the  United  Gas  Producing 
Company  of  Pennsylvania. 

The  two  defendant  companies  entered  into  a  contract  whereby  the  Louisiana  company  trans- 
ferred to  the  Pennsylrania  company  certain  valuable  rights  and  privileKes  Id  considers, 
tion  of  the  Pennsylvania  company's  agreement  to  pay  to  the  bond  snbsoribers  of  the 
Louisiana  company,  who  would  transfer  their  subscriptions  to  it,  a  certain' amount  of 
money. 

Held :  That  this  created  an  obligation  on  the  Pennsylvania  company  to  pay  the  money,  sab- 
Ject  to  the  suspensive  protestative  condition  of  the  bond  snbscribers^transfen  ing  their 
subscriptions,  and  no  term  having  been  fixed,  the  obligation  was  not  discharged  by  the 
failure  and  refusal  of  the  plaintiff,  a  bond  subscriber,  for  a  time,  to  accept  the  benefit  of 
the  contract.  Having  subsequently  offered  to  perform  the  condition  by  transferring 
his  subscription,  the  Pennsylvania  company's  obligation  to  pay  became  complete.' it 
having  received  and  ei^oyed  the  full  consideration  of  its  contract,  and'plaintiff 's  vacil- 
lation and  delay  having  placed  it  in  no  worse  condition. 

Inasmuch  as  plaintiff's  suit  is  in  aifirmsnce  of  the  contract  which  It.was' alleged  the;Loaia- 
iana  company  had  no  right  to  make,  and  as  it  is  not  the  latter's  fault  that  plaintiff^  has 
not  long  since  received  the  stipulated  consideration,  plaintiff's  claim  agaiasi  the  Louis- 
iana company  has  no  foundation. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lazarus,  J. 

E,  B,  Kruttscknitt  for  Plaintiff  and  Appellee. 

John  M.  Bonner  for  the  Louisiana  Company,  Defendant  and  Appel- 
lant: 

1 .  Where  two  parties  enter  into  an  agreement  to  have  certain  things  done  for  a  certain 
price,  if  nothing  has  been  done  under  the  agreement  and  nothing  has  been  paid  on 


NEW  ORLEANS,  At>KlL,  1880.  331 

Beer  vs.  Light  and  Gm  Companiefl. 

aocoont  of  the  afcreement,  it  is  competent  for  these  parties,  by  roataal  consent,  to  can 
eel  and  annul  said  agreement  on  any  terms  they  may  deem  proper. 

And  where  said  agreement  is  an  imprtident  one,  it  is  the  duty  of  the  contracting  parties 
to  cancel  and  annul  it  and  not  to  execute  it. 
t .    The  plaintiff  was  neither  a  stockholder  nor  a  property  holder  in  the  Louisiana  company. 
and  thereloie  could  not  interfere  in  its  management. 

The  most  favorable  light  in  which  he  can  be  considered  is  that  of  a  creditor,  and  as  a  cred- 
itor he  could  not  interfere  with  the  management  of  the  corporation.    Iforawets  on 

Corp.  §  seo. 

But  when  the  amount  he  paid  on  his  subscription  had  been  returned  to  him,  he  was  not 

even  a  creditor. 
Should  plaintiff  he  considered  a  stockholder,  he  was  bound  by  the  act  of  the  miO<»^ity'    ^- 

C.  C.  Art.  444. 

3.  "  It  Is  not  necessary  to  make  a  tender  when  it  is  reasonably  certain  that  the  offer  will  be 
refused.'*    106  U.  S  90S  -.  105  U.  S.  391 ;  99  U.  S.  186 ;  96  Ann.  453. 

The  doctrine  of  tender  cannot  be  invoked  when  plaintiff  was  offered  a  certain  price,  to  be 
paid  within  a  certain  time,  for  his  bond  subscription,  and  he  unconditionally  declined  to 
accept  the  offer.    K.  G.  C.  Arts.  1801  1803 ;  15  Ann.  609. 

4.  Suppose  the  action  taken  by  the  defendants  on  the  5th  of  February  and  the  16th  of  April 
gave  the  plaintiff  a  right  of  action,  then  what  was  his  proper  remedy?  He  certainly 
cannot  sue  in  affirmance  of  a  contract  that  he  reftised  to  make,  and  cannot  treat  a  propo* 
sitlon  that  was  rejected  as  the  equivalent  of  a  proposition  that  had  been  accepted. 

His  remedy  was  either  to  have  sued  for  damages  for  the  violation  of  his  agreement,  or  to 
have  brought  suit  to  recover  the  amount  he  had  paid  upon  his  subscription,  as  having 
been  paid  upon  a  consideration  that  had  failed.  90  Central  Law  Journal,  p.  35  and 
authorities  there  cited.  « 

Plaintiff  has  not  i*ued  for  damages,  and  he  refuses  to  receive  back  the  amount  he  paid 
upon  his  subscription. 

5.  Plaintiff  was  not  injured  in  any  manner  by  the  resolutions  of  the  16th  April,  1883  for  his 
own  evidence  shows  that  the  Philadelphia  company  had  advanced  the  money  that  paid 
for  the  real  psute,  then  standing  in  the  name  of  the  Louisiana  company. 

Kennard,  Howe  d  Prentiss  and  John  M,  Bonner  for  the  Penosylvania 
Company,  Defendant  and  Appellant: 

1 .  The  action  is  not  by  a  stockholder,  or  for  speoifle  performance,  or  for  damages,  but  on 
an  alleged  contract  to  pay  a  fixed  sum. 

il.  A  contract  is  an  agreement  or  convention,  which  is,  essentially,  the  consensus  ot  two  or 
more  persons  with  respect  to  the  same  obtect>-the  being  of  one  mind  as  to  one  thing. 
Dig.  9,  14,  $  1 ;  Larombi^re,  T.  1,  p.  3;  C.  N.  1101 ;  C.  C.  1701.  Such  mutual  assent  must 
coexist  at  the  same  moment  of  time.  Beqjamin  on  Sales,  9d  ed.  p.  33.  A  proposition  is 
rejected  even  by  a  modified  assent,  and  still  more  by  a  reftisal  to  accept,  and  conies  to 
our  end.    Id.  p.  49.    Its  force  is  exhausted.    Wharton  on  Contracts,  §  9,  a. 

3  The  Pennsylvania  company,  in  this  case,  simply  made  a  proposition  to  the  plaintiff  to 
pay  severally  to  him  and  the  other  bond  subscribers,  who  would  transfer  to  it  their  sub- 
scriptions within  sixty  days,  a  certain  sum. 

4.  So  far  from  accepting  this  proposition  the  plaintiff  rejected  it.  and  it  was  "at  an  end." 
Bei^amin  on  Sales,  pp.  38-49 ;  Wharton  on  Contracts,  $  9  a. 

5 .  Where  a  proposition  is  rejected,  it  is  at  sn  end  and  its  force  is  exhausted,  and  no  tender 
by  the  proposer  is  nf  cessary  to  prevent  the  person  rejecting  it  from  afterwards  coming 
baok  and  accepting  it  so  as  to  make  it  binding .    Id. 

0.  There  was  no  stipulation  pour  autrui  l>y  the  companies  to  the  profit  of  plaintiff.  £veu 
If  the  Louisiana  company  acted  in  the  premises  as  mandatory  of  plaintiff,  yet  this  state 


, 
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of  f«ct«  does  not  result  in  a  stipulation  poxtr  autnii.    Pothler  on  Obi.  Ko.  74 ;  Lanrenl 
Vol.  15,  No.  555 

7.  Bnt  if  a  stipulation  pour  autrui  was  made  by  tbe  companies  In  favor  of  plaintliT,  it  was 
a  proposition,  and  when  rejected  by  plaintiff  it  came  to  an  end.  Larombidre,  Vol.  1, 119; 
Wiggln  Ts.  Flower,  5  Rob.  413. 

8.  Tbe  Pennsylvania  company  cannot  bo  held  herein,  on  any  assumption  of  tbe  obligationa 
of  tbe  company,  bocanse^ 

a .    There  was  no  debt  from  the  Louisiana  company  to  plaintiff  to  be  assumed. 

6.  Even  if  there  were  such  a  debt,  the  promise  to  pay  it  by  the  Pennsylvania  companj 
being  a  promise  to  pay  the  debt  of  another,  must  be  in  writing,  duly  signed,  and  no 
parol  evidence  can  be  received,  and  if  received,  even  without  objection,  can  have  no 
legal  effect  Bev.  Stat,  of  J  a  Sec.  1443 ;  Hen  vs.  Labusan.  93  Ann.  747;  Dillon  va.  011- 
Ion,  33  Ann.  645;  LaidUw  vs.  Uatch,  75  III.  11. 


Tbe  opiDion  of  tlie  Coart  was  delivered  by 

Fenner,  J.  For  the  proper  decision  of  a  case  like  this,  a  clear  and 
exact  statement  of  tbe  pertinent  facts  is  all-important. 

Tbe  Louisiana  company  (above  named)  was  a  body  corporate  nnder 
tbe  laws  of  Louisiana,  organized  for  the  purpose  of  manufacturing  and 
vending  gas  in  tbis  State. 

It  bad  beld  some  contract  witb  tbe  National  Petroleum  and  Water 
Gas  Company,  of  New  York,  wbicb  is  not  presented  in  tbis  record,  and 
is  unimportant  and  mentioned  only  for  tbe  understanding  of  tbe  case. 
We  bave  no  concern  witb  tbe  bistory  or  conduct  of  tbe  corporatioD 
prior  to  November  16,  1882,  on  wbicb  date  a  contract  was  entered  into 
between  it  and  tbe  Pennsylvania  company,  defendant  berein,  of  which 
tbe  following  were  tbe  salient  features: 

1st.  Tbe  Pennsylvania  company  bound  itself  to  erect  gas-works  in 
tbe  city  of  New  Orleans,  speciGed  and  described  in  tbe  contract,  tbe 
work  to  be  immediately  begun  and  to  bo  completed  by  June  1,  1883. 

2d.  Tbe  Pennsylvania  company  conveyed  to  tbe  Louisiana  company 
licenses  to  tbe  exclusive  use  in  tbis  city  and  State  of  certain  patented 
processes  for  the  manufacture  of  gas,  including  tbe  Hanlon,  Johnston, 
Low,  Edgerton  and  other  processes,  owned  or  controlled,  or  to  be 
owned  or  controlled,  by  said  Pennsylvania  company. 

3d.  It  transferred  to  tbe  Louisiana  company  all  the  rights  and  priv- 
ileges conferred  by  a  certain  ordinance  of  the  city  of  New  Orleans,  No. 
6824,  Administration  Series. 

4th.  As  a  consideration  for  the  foregoing,  tbe  Louisiana  company 
agreed  to  pay  $270,000  in  money  and  $850,000  of  its  full-paid  stock — 
$26,000  of  tbe  stock  to  be  paid  at  once,  and  tbe  money  and  the  remain- 
ing stock  to  be  paid  monthly  and  proportionately  as  the  work  pro- 
gressed. 

The  contract  contained  many  other  stipulations  not  material  to  our 
present  purposes. 
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Of  course,  the  execution  of  this  contract  required  a  provision  of  funds 
to  meet  its  obligations,  and  on  the  following  day,  November  17, 1882, 
the  directors  of  the  Louisiana  company  passed  a  resolution  for  the  issu- 
ance of  $750,000  of  bonds  of  the  company,  having  forty  years  to  run, 
bearing  six  per  cent  interest,  payable  semi-annually,  and  secured  by 
mortgage  ''on  all  the  property,  machinery,  mains,  rights,  privileges 
and  franchises  now  owned  by  this  company,  or  that  may  be  hereafter 
acquired."  The  subscribers  to  these  bonds  were  to  pay  ten  per  cent  on 
December  1, 1882,  and  the  rest  in  installments  not  exceeding  fifteen 
per  cent  monthly,  as  called  for  by  the  board  when  required  to  make 
payments  as  the  work  progressed. 

Plaintiff,  Henry  Beer,  subscribed  to  $80,000  of  these  bonds,  and  paid 
the  ten  per  cent  due  on  December  1st,  and  no  other  call  thereon  has 
ever  been  made. 

Under  the  contract  between  the  Louisiana  and  Pennsylvania  compa- 
nies, the  $26,000  of  stock  stipulated  to  be  paid  in  cash  were  duly  deliv- 
ered, but  no  further  payment  was  ever  made  or  called  for,  because, 
before  much  progress  had  been  made  in  the  work,  an  entire  change  of 
plan  was  resolved  on  between  them.  It  is  to  be  observed,  however, 
that  the  Louisiana  company  had  never  made  any  default,  and  its  rights 
under  the  contract  subsisted  unimpaired. 

It  appears  that  Edgerton,  patentee  of  the  process  bearing  his  name, 
and  which  was  the  one  contemplated  to  be  used  by  the  companies,  ob- 
jected to  its  use  on  the  ground  that  under  his  contract  with  the  Penn- 
sylvania company  he  had  stipulated  that,  where  old  companies  existed, 
before  new  companies  should  have  the  benefits  of  its  patents,  he  f^hould 
first  have  the  privilege  of  offering  them  to  the  old  companies;  and  he 
claimed  the  exercise  of  that  right.  To  settle  this  diflQculty,  Gibbs,  the 
manager  of  the  Pennsylvania  company,  came  to  New  Orleans,  and  after 
consultation  with  Edgerton  and  the  old  New  Orleans  Gas-light  Com- 
pany, concluded  that  an  arrangement  might  be  made  satisfactory  to  all 
parties  concerned. 

The  basis  of  this  arrangement  was  an  agreement  of  the  New  Orleans 
Gas-light  company  to  buy  from  the  Pennsylvania  company  the  same 
exclusive  license  to  use  in  the  city  of  New  Orleans  the  processes  for 
manufacturing  gas  \thich  had  already  been  transferred  to  the  Louis- 
iana company.  What  was  the  price  paid  by  the  New- Orleans  Gas- 
light Company  is  not  revealed  by  the  record,  but  it  may  be  assumed 
to  have  been  sufficiernt  to  justify  the  subsequent  proceedings. 

Of  course  it  was  essential  to  cancel  the  contract  with  the  Louisiana 
company  and  to  obtaii:  a  retrocession  of  these  processes  before  they 
could  be  validly  transferred  to  the  New  Orleans  Gas-light  Company. 
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To  this  eud  the  Pennsylvania  company,  through  Gibbs  as  its  mana- 
ger, entered  into  a  contract  with  the  Louisiana  company,  the  exact 
terms  of  which  will  best  appear  by  the  following  extract  from  the  min- 
utes of  the  Board  of  Directors  of  the  latter  company,  of  date  February 
5,  1883: 

**Mr.  W.  W.  Gribbs  submitted  the  following  proposition: 

'^The  United  Gas  Improvement  Company,  of  Philadelphia,  woold 
return  to  the  subscribers  to  the  bonds  of  this  company  all  the  instal 
ments  paid  by  them  and  twenty -five  per  cent  on  the  amount  of  their 
subscriptions  to  the  bonds  of  this  company,  payable  in  cash  within 
sixty  days  from  this  date  in  consideration  of  certain  changes  and  mod- 
ifications in  the  contract  between  this  company  and  the  United  Gas 
Improvement  Company  (and  the  transfer  of  said  subscriptions  to  said 
company). 

"  On  motion  of  W.  W.  Gibbs,  seconded  by  Mr.  H.  0.  Seixas,  the  fol- 
lowing i^esolntion  accepting  said  proposition  was  adopted  by  a  vote  of 
eight  yeas  to  two  noes  : 

<<In  consideration  of  the  U.  S.  Gas  Improvement  paying  a  sufficieDt 
sum  to  return  to  subscribers  all  the  instalments  paid  by  them,  and  the 
further  payment  by  said  company  of  twenty -five  per  cent  cash  for  each 
of  said  subscribers  on  the  amount  of  their  subscriptions  to  the  bonds 
of  this  company,  who  will  transfer  their  subscriptions  to  the  U.  S. 
Gas  Improvement  Company : 

^^Be  it  resolved  J  That  so  much  of  the  contract  now  existing  between 
this  company  and  the  U.  S.  Gas  Improvement  Company  as  requires 
the  erection  of  gas-works  for  this  company,  and  so  much  of  said  con- 
tract as  gives  to  this  company  the  exclusive  use  in  this  city  of  the  pro- 
cesses and  patents  mentioned  therein  be  cancelled  and  annulled ;  and 
in  full  satisfaction  of  all  payments  to  be  made  under  said  contract  by 
this  company,  that  the  president  and  secretary  be  and  are  hereby  au- 
thorized and  empowered  to  issue  to  «aid  U.  S.  Gas  Improvement  Com- 
pany, 2340  shares  of  the  full  paid  stock  of  this  company,  said  stock  to 
be  in  full  payment  and  satisfaction  of  said  above-mentioned  contract 
and  the  exclusive  use  of  the  processes  and  patents  mentioned  therein 
in  the  State  of  Louisiana,  outside  of  the  city  of  New  Orleans. 

''On  motion  of  Mr.  Gibbs,  seconded  by  Mr.  Laplace,  the  following 
resolution  was  unanimously  adopted : 

^^Be  it  resolved,  That  the  resolution  adopted  by  this  Board  on  the 
17th  day  of  November,  1882,  authorizing  the  issue  of  bonds  to  the 
amount  of  $750,000,  be  rescinded,  cancelled  and  annulled.*' 
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The  foregoing  embodies  the  contract  between  the  compaDies,  which 
was  never  reduced  to  more  authentic  form.  It  has  been  fully  executed. 
The  Philadelphia  company  has  received  under  it  everything  which  it 
stipulated  to  receive.  The  former  contract  stands  cancelled  and  an- 
nulled. The  Philadelphia  company  got  back  the  exclusive  light  to  use 
the  patents  and  processes  referred  to  in  this  city  and  State,  and,  so  far 
as  the  city  is  concerned,  has  sold  and  transferred  them  to  the  New 
Orleans  Gas-light  Company.  It  has  paid  to  every  bond  subscriber, 
except  Beer,  the  amount  of  cash  paid  on  their  subscriptions  and  the 
twenty-five  per  cent  additional,  and  has  received  the  transfer  of  their 
rights  under  said  subscriptions. 

Beer,  at  first  and  for  a  considerable  time,  refused  to  ratify  or  abide 
by  the  contract,  but  subsequently  changed  his  mind,  and  on  December 
13, 1888,  offered  to  surrender  his  subscription  and  demanded  payment 
according  to  the  contract,  which  was  declined.  He,  thereafter,  made 
a  formal  tender,  and  then  brought  the  present  suit  for  $10,500,  being 
93,000  cash  paid  and  (7,500  as  twenty-five  per  cent  of  his  subscription 
for  930,000,  asserting  the  solidary  liability  of  bojsh  the  defendant  com- 
panies* 

The  gist  of  the  defense  of  the  Louisiana  company  is :  that,  in  its  con- 
tract with  the  Pennsylvania  company,  of  February  5,  1888,  it  acted 
within  its  powers  and  did  what  it  had  a  right  to  do;  that  plaintiff  was 
not  injured,  but  was  benefited  thereby;  that  if  he  failed  to  receive  the 
benefit  to  which  he  was  entitled  under  the  contract,  it  was  not  the  fault 
of  the  company,  but  his  own  in  refusing  to  receive  it  when  it  was 
offered  to  him ;  and  that,  therefore,  the  company  is,  in  no  manner, 
liable. 

Inasmuch  as  plaintiff  sues  in  aflirraance,  and  not  in  avoidance,  of  the 
contract,  and  inasmuch  as  the  record  fully  establishes  that  plain  tiff  ^s 
failure  to  reap  its  benefits  is  due  exclusively  to  his  own  fault,  we  con- 
sider the  defense  perfect,  and  the  judgment  against  this  company  must 
be  reversed. 

The  defense  of  the  Pennsylvania  company  rests  on  the  assumption 
that  in  its  contract  of  February  5th  with  the  Louisiana  company,  it 
merely  made  a  proposition  to  the  bond  subscribers,  which  was  not  a 
contract  and  could  only  become  so  upon  the  acceptance  thereof  by  said 
subscribers ;  and  that  when  Beer,  instead  of  accepting,  rejected  the 
proposition,  the  latter  was  at  an  end  and  all  obligations  arising  from  it 
were  t'erminated. 

It  is  impossible  for  us  to  take  this  view  of  the  case.  The  relations 
of  the  parties  and  the  terms  of  contract  imperatively  forbid  it.    The 
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obligation  of  the  Pennsylvania  company  to  pay  the  snm  herein  claimed 
arises,  not  from  a  mere  proposition,  bnt  from  its  completed  contract 
with  the  Louisiana  company. 

It  is  vain  to  say  that  the  proposition  was  made  to  the  sabscribers. 
The  record  shows  that  it  was  made  to  the  Louisiana  company  at  a 
meetinp^  of  its  board  of  directors,  and  was  then  and  there  accepted  and 
ripened  into  a  complete  contract, nnder  which  thePennsylvaniacompany, 
in  consideration  of  value  received,  bound  itself  absolutely  '*  to  pay  a  suffi- 
cient sum  to  return  to  subscribers  all  the  instalments  paid  by  them 
and  to  pay  twenty-five  per  cent  cash  for  each  of  said  subscribers  on 
the  amount  of  their  subscription p,  who  will  transfer  their  subscriptions 
to  the  U.  S.  Gas  Improvement  Company." 

The  only  condition  affixed  was  the  transfer  of  the  subscriptions.  No 
term  was  set  within  which  this  condition  was  to  be  performed.  Whether 
considered  as  a  stipulation  pour  autrui  or  as  the  act  of  a  negoUorum  ges- 
ter  or  unauthorized  mandatary,  the  obligation  of  the  Pennsylvania 
company,  the  consideration  of  its  contract,  was  to  pay,  not  merely  to 
offer  or  propose  to  pay.  The  company  seeks  to  discharge  its  obligation 
to  pay  by  pleading  a  former  offer  to  pay  and  refusal  to  receive. 

Beer,  offering  to  perform  the  only  condition  to  which  the  company's 
obligation  was  subjected,  is  denied  payment  because  he  had  previously 
refused  to  perform  it.  But  the  Code  says:  ''An  obligation  to  pay 
money,  without  any  stipulation  for  time,  may  be  enforced  at  the  will 
of  the  obligee.^'  Art.  2050.  And  again :  ''The  contract  of  which  the 
condition  forms  a  part  is,  like  all  others,  complete  by  the  assent  of  the 
parties;  the  obligee  has  a  right  of  which  the  obligor  cannot  deprive 
him;  its  exercise  is  only  suspended,  or  may  be  defeated,  according  to 
the  nature  of  tlie  condition."  Art.  2028.  "If  there  be  no  fixed  time 
the  condition  may  always  be  performed,  and  it  is  not  considered  as 
broken  until  it  is  certain  that  the  event  will  not  happen."  Art.  2038. 
''The  condition  being  complied  with,  has  a  retrospective  effect  to  the 
day  that  the  engagement  was  contracted."    Art.  2041. 

Discarding  the  untenable  theory  that  the  company's  dealing  was  a 
mere  proposition,  and  holding  that  it  incurred,  under  its  contract,  ao 
obligation  to  pay  money,  subject  to  a  suspensive  protestative  condition 
on  the  part  of  the  obligee^  without  a  term,  which  condition  is  accom^ 
plished  by  plaintiff's  tender  of  transfer  of  his  sabscription>  we  consider 
that  the  foregoing  textual  provisions  conclusively  demonstrate  the 
company's  liability. 

Indeed,  upon  principles  of  equity  and  justice,  it  is  difficult  to  discover 
any  reason  why  the  company  should  escape  its  obligation,  voluntarily 
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iucimed,  to  i»ay  to.plnintiff  tlie  sum  clainifd.  It  ]ia8  received  and 
«iijoy(^d  tlie  full  congidenition  of  ite  contract,  the  value  of  which  hag 
been  in  no  ui.-uiuer  iuipaircd  by  .plaintiff's  vacillation  and  delay  in 
availing  himself  of  its  benefits.  The  only  effect  of  tlie  delay  has  been 
to  leave  the  money  in  the  company's  haiids  for  a  considerable  period 
without  interest.  ' 

There  would  seem  to  be  an  acknowledgment  of  plaintiff's  right  in 
the  offer  of  the  company  to  pa\'  plaintiff  the  three  thousand  dollars 
which  he  had  paiii  on  his  subscription,  because,  under  tlie  terms  of 
its  contract,  if  it  is  liable  for  so  mucii,  it  is  liable  f»»r  the  whole. 

Under  every  view,  the  law  and  jusiice  of,the  case  are  with  the  plain- 
tiff. It  is  therefore  ordered,  adjudged  and  decreed  (hat  the  judgment 
appealed  from,  in  so  far  as  it  condemns  the  Louisiana  Light  and  Heat 
Producing  and  Manufacturing  Company,  be  annulled,  avoided  and 
reversed,  and  that  in  other  respects  it  be  affirmed,  i)laintiff  and  appellee 
1o  pay  costs  of  appeal. 


I  88    8^ 
'  44    260 

No.  94()1).  38  ^1 


The  Statk  ex  hel.  New  Yoijk  Glaraxty  and  Indkmnitv  Company 
vs.  Allen  Jumel,  Auditou. 

The  court*  of  tlii«  State  have  no  Jiii  indict  ion  over  n  suit  bj-  an  individnnl,  the  ohj^ct  of  which 
i.H  to  enfoioc  specitic  pfiformance  of  a  contract  with  tho  State,  where  the  hitter  is  not  a 
pftrty  t'O  (ho  aiiit,  ha«  not  couHcnted  to  be  sued  and  is  not  reprcReutcd  therein  by  a  State 
fituctiouary  duly  empoweitid  to  do  so,  at  the  biinpng  of  the  action. 

The  power  con  foi  red  to  ropre.<eut  may  be  recalled .  Tho  withdrawal  thereof  leaves  the  once 
conatitnte<l  a{;ent  without  authority  to  further  represent. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissotf  J. 


Kennardj  Howe  &  Prentiss,  for  the  Relator  and  Appellant : 

1.    The  relator  doea  not  ask  that  the  Auditor  should  levy  a  tax,  but  simply  that  ho  should 

estimate  and  collect  cue  already  levied.    Such  antecedent  levy  has  been  customary  since 

nj52,  and  has  been  repeMedly  held  valid  by  this  court.     Hamlin  vs.  Board,  30  Ann.  445; 

State  v«.  McGinnis,  26  Ann.  558  ;    Acts  Nos  176,  177  and  179  of  1853,  and  No.  134  of  18,57. 

4 .  The  rights  of  relator  cannot  be  affected  by  the  14th  and  15th  At  tides  of  the  Constitution 
of  1879,  because: 

a.  The  duty  invoked  is  not  le/i^slative. 

b.  The  Constitution  of  1879  cannot  impair  a  contract  right  acquired  in  1871.    White  vs. 
Hart,  13  Wallace.  646  ;  37  Ann,  440;  111  U.  S.  716 ;  32  Ann.  884. 

3.     Nor  can  such  rights  be  affected  by  Acts  Nos.  3  and  55  of  1874.    4  Wall.  535 ;  10  Howard, 

190;  102  U.  S  672;  105  U.  S.  301  ;  16  Wall.  314. 
A.    Nor  can  they  be  affected  by  repeal  of  State  aid  by  aame  .4cts  of  1874.    Id. 

5.  Nor  by  subsequent  limitations  of  the  rate  of  taxation.    13  Wall.  646;  4  Wallace,  &:)5 
103  0.8.672:  105  U.S.  300:  103  U.  S.  355:  34  Ann.  1149. 

82 
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6.  The  riKhta  of  relator  not  affected  by  adverse  deciaion  in  it«  suit  againat  the  Funding 
Board.    Manainfc'a  Unreported  Caaee,  p.  198 ;  105  U.  S.  63S. 

7.  The  Act  No.  116  of  }8e9  provided  adequaA  means  nnder  Article  111  of  Conalitntion  of 
1668.    Mathers  case,  not  roported,  99  Ann.  690 ;  30  Ann.  443 ;  35  Ann.  70. 

8.  The  power  ezlatlng  to  Issue  the  bonds,  and  tbe  bonds  themselves  parportinjc  to  have 
been  issued  in  parsaance  of  the  power,  tbe  presumption  in  favor  of  the  bona  fide  holder 
is  oonolnsive,  and  entitles  the  relator  to  the  relief  demanded.  1  Wall.  83,  393;  15  Wall. 
365 ;  92  U.  S.  487;  113  U.  S,  2^7. 

9.  This  is  not  a  suit  against  the  State.    14  Ann.  249 ;  92  IT.  S.  531. 

M.  J,  Ofmningham,  Attorney  (Jeneral,  for  the  Resiioudent  and  Ap- 
pellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  application  for  a  mandannis  to  compel 
tiie  State  Auditor  to  perform  wliat  is  represented  as  a  ministerial  daty. 

The  relatrix  company  charges  that  it  owns  $250,000  of  the  bonds  of 
the  State,  issued  under  the  provisions  of  Act  No.  1 16  of  1869;  that  the 
interest  has  been  paid  thereon  up  to  1873,  none  being  paid  since;  that 
by  the  seventh  section  of  said  act  it  is  made  the  duty  of  the  State  Audi- 
tor to  calculate  the  rate  of  taxation  on  the  total  assessed  value  of  tax- 
able property  in  the  State,  sufficient  to  pay  the  interest,  and  to  notify 
said  rate  when  fixed  to  the  tax  collectors,  requiring  them  to  collect  tha 
same  in  the  manner  prescribed  ty  law. 

The  Auditor,  among  other  defenses,  sets  up  substantially :  that  thi& 
is  a  proceeding  to  enforce  a  State  contract  j  that  the  State  is  not  a  party 
to  the  suit;  that  he  has  no  authority  to  represent  the  State  in  it:  that 
whatever  duty  and  power  were  once  imposed  on  the  State  Auditor  by 
the  seventh  section  invoked,  have  ceased  to  form  part  of  )iis  functions, 
because  forbidden  bj'  the  State  Constitution,  which  prohibits  the  levy 
of  State  taxes  for  any  purpose  in  excess  of  six  mills;  that  the  Court  has 
no  jurisdiction  over  the  subject-matter  and  cannot  compel  him  to  make 
the  computation  asked  and  issue  instructions  for  the  collection  of  the 
tax  thus  ascertained. 

From  an  adverse  judgment  the  relatrix  company  has  appealed. 

It  is  proper  to  premise,  that  it  appears  from  the  record  that  the  pres- 
ent plaintiff,  as  the  holder  of  the  same  bonds,  took  steps  to  have  them 
funded  at  the  rate  of  sixty  cents  on  the  dollar,  as  a  compromise,  under 
the  terms  of  Act  No.  11  of  1875,  contradictorily  with  the  State  Board 
of  Liquidation,  but  was  not  allowed  to  do  so,  the  court  holding  that 
the  bonds  had  not  issued  *Mn  strict  conformity  to  law  and  for  a  valid 
consideration,"  and  that  want  of  knowledge  of  the  fraud  and  acquisi- 
tion for  a  valid  consideration  would  not  relieve  third  parties.  Man- 
ning's U.  R,  C.  p.  U  8. 
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On  writ  of  error,  the  United  States  Supreme  Court,  after  reviewing 
tbe  facts,  considered  that  the  question  was  not  whether  in  an  author- 
ized actipn  against  the  State,  Act  11  permitted  the  State  to  prove,  as 
against  a  frona,/!^  holder,  that  tlie  bond  was  invalid;  bnt  whether  such 
holder  was  entitled  to  the  funding  offered  to  holdera  of  securities,  valid 
in  the  hands  of  the  first  taker. 

The  court  held  that  every  legal  right  which  the  original  holder  ac- 
quired still  remained  and  was  enforceable  by  the  company, — ^this  obli- 
gation of  the  State  to  pay  continuing  to  exist  and  the  judgment  refus- 
ing the  funding  being  no  bar  to  any  proper  proceeding  for  payment. 

The  court,  on  the  feileral  question,  distinctly  observed  that  the  State 
had  a  right  to  say,  when  she  proposed  a  scheme  for  the  compromise  of 
her  debts,  what  creditors  should  be  included,  and  that,  as  the  act  in 
question.  No.  11  of  1875,  did  not  impair  the  obligation  of  the  contract 
with  the  first  taker,  it  was  not  to  be  viewed  as  unconstitutional. 

The  federal  question  having  been  correctly  decided  below,  the^  judg- 
ment was  consequently  afiSrmed. 

The  present  proceeding  contemplates  the  enforcement  of  the  con- 
tract of  the  State  with  the  first  takers,  insisting  on  specific  perform- 
ance by  the  levying  and  collecting  of  the  required  tax. 

The  State  Auditor  denies  the  jurisdiction  of  the  court,  because  it  i» 
a  suit  against  the  State,  who  is  not  made  a  party  and  who  has  never 
consented  to  become  such;  because  he  does  not  and  cannot  represent 
the  State,  the  duty  and  powers  conferred  by  the  section  relied  on  hav- 
ing been  recalled  by  the  Constitution.j 

The  fact  is  that  the  State  is  the  real  defendant  in  the  case,  and  that 
she.  has  not  been  made  a  party. 

Neither  does  the  Act  of  1869,  nor  any  other  legislation,  peimit  the 
State  to  be  sued  in  this  or  any  other  similar  action. 

It  would  be  pure  loss  of  time  to  reason  and  to  adduce  authorities  to 
show  that  the  pretensions  of  plaintiff  cannot  be  adjudicated  upon  in. 
the  absence  of  the  State ;  for  it  is  self-evident  that  the  remedy  asked 
could  not  be  allowed  without  finally  determining  that  the  bonds  sued 
on  constitute  part  of  the  indebtedness  of  the  State  which  must  be  paid* 
This  cannot  be  done. 

But  the  relatrix  company  claims  that  suit  was  authorized  by  the  Act 
of  1869,  sec.  7,  against  the  State,  represented  by  the  Auditor;  that  the 
suit  is  thus  brought,  and  that  the  defense  does  not  hold  good. 

It  is  sufficient  to  say  that  if  this  was  ever  so,  the  authority  to  sue,  aa 
well  as  that  to  be  sued,  were  formally  revoked  by  the  State,  in  the 
exercise  of  her  supreme  political  power,  as  results  from  the  prohibi- 
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tions  placed  by  her  Constitution  against  the  levy  and  ooUecti.ou  of  any 
State  tax  in  excess  of  six  iniHs.  .  See  Con.8t.,  art,  209,  and  tlie  Std^te  debt 
ordinance.  . 

In  the  cases  of  LoaisiauA.vs.  Jumel,  and  of  Elliott  vs.  Wiltz,  both 
taken  from  the  United  States  Circuit  Court  for  the  Enstero  District  of 
Louisiana  to  the  United  States  Suprc^nie  Court,  in  which  it  was  sought 
to  tiike  fronj  the  State  Treasury,  by  proceedings  against  the  Auditor 
and  the  Treasurer,  money  collected  to  pay  coupons  of  State  bonds  nia- 
turin*^  on  January  1,  1880^  and  diverted  by  the  debt  ordinance,  which 
forms  part  of  the  Constitution,  aad  applied  to  other  and  independent 
purposes, — the  Supreme  Court  of  tlie  United  States  distinctly  Iieid  that 
the  ordinance  having  forbidden  the  payment. of  tlie  interest  and  with- 
drawn from  the  State  officers  the  means  of  carrying  her  contract  into 
effect,  the  execution  of  the  contract  could  not  be  enforced  nor  the  relief 
sought  awarded  in  a  suit  to  which  the  State  is  not  a  party  and  which 
is  brought  against  officers  who  are  merely  obeying  tlie  positive  orders 
of  the  supreme  political  power  of  the  State.  107  U.  S.  712  (XVII  Otto) j 
Bee  also  33  Ann.  498,  quoted  vrith  approbation. 

The  reply  of  the  relatrix  company  to  this  position  is,  that  the  doc- 
tnne  is  established  and  familiar  tliat,  as  to  the  contract  rights  acquired 
by  it,  no  provision  of  the  Constitution  of  1879  can  have  any  legal  effect. 
In  support,  many  authorities  are  quoted,  but  they  have  no  bearing. 
They  differ  toto  c<rIo,  as  not  one  refers  to  a  suit  by  an  individual  to 
enforce  a  State  contract,  affected  by  some  constitutional  provision,  ex- 
pressing the  adverse  ivill  of  the  State  to  the  execution  of  the  contract. 

It  was  long  since  solemnly  announced  by  the  Supreme  Court  of  the 
United  States,  through  its  organ.  Chief  Justice  Taney: 

"Those  who  deal  in  the  bonds  and  obligations  of  a  sovereign,  are 
aware  that  they  must  rely  altogetlier  on  the  sense  of  justice  and  good 
faith  of  the  State,  and  that  the  judiciary  of  the  State  cannot  enforce 
the  contracts  without  the  consent  of  the  State,  and  the  courts  of  the 
United  States  are  expressly  [»rohibited  from  exercising  such  jurisdic- 
tion."   Bank  of  Washington  vs.  Arkansas,  20  How.  530. 

This  announcement  has  never  been  questioned  or  gainsaid,  so  well 
founded  is  it  on  principles  of  the  highest  order  in  political  economy. 
33  Ann.  (511-2.) 

In  the  Virginia  coupons  cases,  114  U.  S.  332,  the  principle  was  recog- 
nized, the  court  by  a  mere  majority  holding,  however,  that  it  did  not 
apply  to  a  case  in  which  the  State  actively  attempted  a  violation  of  its 
contract.  The  main  question  there  was,  after  the  State  had  issued  her 
bonds  with  coupons  to  be  received  in  payment  of  taxes,  whether  the 
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State  conld  revoke  the  right  to  give  in  payment,  and  where  an  oflfer  or 
tender  had  been  made,  whether  the  State  conld  seize  t)ie  taxed  prop- 
erty and  subject  it  to  the  claim.    The. injunction  was  maintained. 

In  that  case,  nevertheless,  four  Justices  dissenting,  one  of  them,  Mr. 
Justice  Bradley,  well  said': 

*  *  "No  State  can  be  coerced  into  a  fulfillment  of  its  contracts  or 
obligations  to  individuals  by  the  instrumentality  of  the  Federal  judi- 
ciary. It  is  true  it  cannot  proceed  against  them  contrary  to  its  con- 
tract, but  on  the  other  hand  it  cannot  be  proceeded  against  on  its  con- 
tract. All  those  who  deal  with  a  State  have  notice  of  this  fundamental 
condition.  They  know,  or  are  bound  to  know,  that  they  must  depend 
upon  the  faith  of  the  State  for  the  performance  of  its  contracts,  j'lfet  as 
if  no  Federal  Constitution  existed,  and  cannot  resort  to  compulsion 
unless  the  State  chooses  to  permit  itself  to  be  sued. 

**  Moreover,  the  Eleventh  Amendment  is  not  intended  tis  a  mere 
formula  of  words  to  be  slurred  over  by  subtle  methods  of  interpreta- 
tion so  as  to  give  it  a  literal  compliance  without  regarding  its  substan- 
tial meaning  and  purpose.  It  is  a  grave  and  solemn  condition,  exacted 
by  sovereign  States  for  the  purpose  of  preserving  and  vindicating  their 
sovereign  right  to  deal  with  their  creditors  and  otliers  propounding 
claims  ngainst  them  according  to  their  own  views  of  what  maj'  be 
required  by  public  faith  and  the  necessities  of  the  lody  politic.  We 
have  no  right,  if  we  were  disposed,  to  fritter  away  the  substance  of 
this  solemn  stipulation  by  any  neat  and  skillful  manipulation  of  its 
words.  We  are  bound  to  give  it  its  full  and  substantial  meaning  and 
effect.     It  is  only  thus  that  all  public  instruments  should  be  construed." 

In  the  matter  now  under  consideration,  we  conclude  that,  as  the 
object  in  view  is  the  enforcement  of  a  contract  of  the  State,  as  the  State 
is  not  directly  or  indirectly  a  parry  to  the  suit,  as  tlie  defendant  has 
no  authority  to  represent  the  State,  we  have  no  jurisdiction  to  hear 
the  cause  and  determine  whether  or  not  the  obligation  of  tlie  contract 
has  been  impaired. 

Under  such  circumstances,  the  judgment  appealed  from  is  affirmed^ 
with  costs. 


No.  9G91. 
E.  J.  Hart  &  Co.  vs.  Anger  &  Nicol. 

Th«  following  clanso  In  an  net  of  partnership  does  not  altent  an  agreement  binding  on  both 
parties  that  the  partnerBhip  should  continue  at  the  death  of  one  of  the  partners  between 
the  snrvivor  and  the  heirs  of  the  deceased :  "In  the  event  of  the  dea«h  of  either  of  the 
parties  to  this  act.  it  is  to  be  optional  with  the  sorvivor  whether  said  co-partnership 
shall  continue  or  not." 


""'"^n 


342  SUPKEME  COURT  OP  LOUISIANA. 

Hart  it.  Co.  vs.  Anger  &,  Ifiool. 

Snoh  a  stipulation  does  not  create  an  agreement  equally  binding  on  both  parties,  bat  it  gives 
all  the  advantage  to  the  survivor,  without  any  oorreeponding  right  to  the  heirs  of  the 
deceased.  It  does  not  comply  idth  the  requirements  of  the  Civil  Code  touching  the 
right  of  continuing  a  partnership  after  the  death  of  one  or  more  of  the  partners,  and  it 
has  no  sanction  in  law.    Hence,  it  cannot  be  enforced. 

APPEAL  froDi  the  Twenty-third  District  Court,  Parish  of  Iberville. 
Tdlhot,  J. 

Bead  &  Ooodale  for  Plaintiffs  and  Appellees : 

1 .  That  principle  of  the  old  Roman  law  adhering  to  the  laws  of  Spain  andi>btaining  in  Iiou- 
i^iana  up  to  the  adoption  of  the  Citril  Code  in  16Sd,  which  treated  as  nullities  stipulatlona 
in  acts  of  partnership,  providing  for  the  continuance  of  the  partnership  between  the 
eurvivor  and  the  heirs  of  the  partner  dying  first,  was  superceded  by  Art.  3880  (2851)  of 
the  Civil  Code.  The  exception  in  said  article,  "unless  an  agreement  has  been  made  to 
the  contrary,"  means  that  an  agreement  in  the  articles  of  partneisbip  for  continuance  of 
the  partnership  binds  the  estate  of  the  partner  dying  first.  Code  Napoleon,  1868,  Daver- 
gier,  440 ;  Troplong,  .^52,  953 ;  Duranton,  473 ;  Monrlon,  3d  vol.,  p.  40L ;  Zacharie,  S,  p. 
^52,  §  384;  Lindley  on  Part.,  333  (304).  notes;  Story  on  Partnership,  §§  301,  317,  note, 
319  a,  801  a,  note;  Burwell  vs.  Mandeville's  Executors,  2  How.  560,  and  cases  therein 
•cited ;  ex  parte  Garlan,  10  Yes.  110 ;  ex  parte  Richardson,  3  Madd.  138, 157;  Thompson  vs. 
Andrews,  1  Myl.  and  K.  116 ;  Pitkin  vs.  Pitkin,  7  Conn.  307;  Alexander  vs.  Lewis,  47 
Tex.  481 ;  Cook  vs.  Rogers,  3  Fed.  Rep.  69;  Jones  vs.  Walker,  S  Morrison's  Trans.  S57; 
Smith  vs.  Ayres,  lOlU.  S.  380;  Kottwitz  vs.  Alexander,  34  Tex.  689. 

Especially :  Laughlio  va.  Lorenz,  48  Penn.  St.  875;  Davis  vn.  Christian,  15  Gratt.  11;  Tay- 
lor vs.  Castle,  43  Cal.  367;  also,  CoUyer  on  Partnership,  vol.  1,  p.  152,  note;  Butier  vs. 
American  Toy  Co.,  46  Conn.  136;  Walker  vs.  Wait,  50  Yt  668. 

Especially :  Scholefield  &  Taylor  vs  Eivbelberger,  7  Peters,  594,  and  8  How.  560 ;  also, 
DufBeld  vs.  Brainer^,  45  Ct.  434. 

2.  Where  the  administratrix  of  the  estate  of  a  deceased  partner,  whose  surviving  partner 
has  elected,  under  option  given  in  the  articles  of  partnership,  to  continue  the  partner- 
ship for  the  term  fixed  in  said  articles,  makes  no  objection  thereto,  but  continues  the 
partnership  for  a  term  of  years,  she  will  be  presumed  to  have  ratified  such  a  stipulation, 
even  were  such  ratification  necessaiy. 

Such  ratification  will  alao  be  presumed  against  the  heirs.  Grieif&  Byrnes  vs.  Boudou- 
squie  &.  Fortier,  18  Ann.  6:n ;  Story  on  Partnership,  sees.  36,  37,  48,  49,  53,  54,  64  and  65; 
3  Kent,  sec.  43,  pp.  31,  33 ;  Richardson  vs.  DeBuys  Sc  Louyer,  4  N.  S.  127;  9  Johns.  499 ; 
City  of  New  Orleans  vs.  Gauthreaux,  32  Ann.  1126;  Parsons  on  Part,  30,  31 ;  Robertson 
et  aJ.  vs.  DeLisardi  et  al.,  4  R.  300;  McDonald  vs.  Millandon,  5  La.  408 ;  Dodd,  Brown 
&.  Co.  vs.  John  Bishop  &,  Co.  et  al.,  30  Ann.  1178;  37  Conn.  259 ;  4  Bam.  A.  Aid.  663;  16 
Yes.  49 ;  17  Id.  404 ;  18  Id.  300 ;  19  Id.  291 ;  6  Madd.  145,  n ;  4  East.  144 ;  10  Johna.  886 ; 
16  Id.  34 ;  1  Story  C.  C .  371 ;  1  Cliflf.  28 ;  CoUyer  on  Part. ,  sec.  6. 

Especially :  Alsop  vs.  Mather,  8  Conn.  587. 

3.  Such  a  stipulation,  in  an  act  of  partnership,  is  self-operative,  is  a  charge  upon  the  estate, 
and  requires  no  ratification.  Duranton,  Cours  de  Droit  Francaio,  vol.  17,  p.  557,  et  §eq.. 
commenting  on  Art.  1868,  C.  N.,  No.  473;  Troplong,  Livre  HI,  tit.  ix,  art.  1868,  No.  949- 
964;  Mackeldy's  Roman  Law.  p.  329.  n;  Price  vs.  Matthews,  14  A.  11. 

4.  Even  minority  is  no  exemption  from  its  provisions.  26  Juill.,  1887.  Liege  (p.  8L,  660>; 
Troplong,  No.  954,  de  Fr6minville.  Tr.  de  la  Minorite,  t.  8,  No.  1006;  Duranton,  1. 17,  No. 
473;  Codes  Annotes  Sircq.,  ed.  1859.  vol.  1,  p  86*2. 

David  N.  Barrow,  contra. 
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The  opinion  of  the  Court  waa  delivered  by 

PocH^,  J.    The  facts  are  as  follows: 

In  Febi:uary,  1881,  Joseph  Anger  and  T.  W.  Nicol  formed  by  authen- 
tic act  a  partnership  for  the  cultivation  of  sugar-cane,  for  the  manu- 
facture of  sugar,  and  for  the  business  of  keeping  a  general  country 
«tore. 

The  partnership  was  to  last  five  years,  and  the  act  contained  the  fol- 
lowing stipulation : 

''In  the  event  of  the  death  of  either  parties  to  this  act,  it  is  to  be 
left  optional  with  the  survivor  whether  said  co-partnership  shall  con- 
tinue or  not." 

Joseph  Anger  died  before  the  end  ot  the  year  1881,  and  his  widow 
vras  qualified  as  testamentary  executrix  of  his  succession. 

On  the  5th  of  December,  1881,  Nicol,  tlie  surviving  partner,  presented 
to  the  District  Court  of  Iberville  a  petition,  in  which  he  recited  sub- 
stantially the  foregoing  facts,  and  in  which  he  indicated  his  intention 
to  continue  the  co-partnership,  claiming  the  right,  as  conferred  in  the 
act,  of  the  full  administration  of  the  basin  ess  and  of  the  property  of 
the  partnership  for  the  unexpired  term  of  five  years. 

The  record  does  not  show  what  action,  if  any,  was  taken  by  the 
court  on  that  petition,  but  it  appears  that  no  visible  change  occurred 
in  the  management  of  the  partnership  business. 

The  record  shows  that  after  the  death  of  Anger,  Nicol,  as  the  osten- 
sible manager  of  the  firm  of  Anger  and  Nicol,  bought  considerable 
merchandise  from  plaintiffs  for  resale  in  the  country  store,  which  con- 
tinued in  the  name  of  the  firm,  and  that  up  to  November,  1884,  the 
aggregate  cost  of  the  goods  thus  purchased  amounted  to  $2,637  50,  the 
larger  portion  of  which  is  represented  by  a  promissory  note  for  the  sum 
of  $2,604  26,  executed  on  May  9,  1884,  and  signed  by  T.  W.  Nicol  in 
the  name  of  the  firm. 

The  object  of  tins  suit  is  to  obtain  judgment  on  that  indebtedness, 
against  the  succession  of  Joseph  Auger  and  T.  W.  Nicol,  in  solido;  and 
the  present  appeal  is  taken  by  the  administratrix  from  a  judgment  in 
favor  of  plaintifi;s  as  prayed  for. 

Plaintiffs'  contention,  wliicli  is  the  theory  of  the  judgment  of  the 
•district  court,  is  that  under  the  terms  of  the  act  of  partnership,  the  co- 
partnership as  formed  thereby,  continued  until  the  expiration  of  the 
five  years  theiein  stipulated,  and  that  therefore  the  surviving  partner 
was  clothed  with  legal  authority  to  contract  the  indebtedness  sued 
upon,  in  the  name  of  the  partnership. 


SU  SUPREME  COURT  OF  LOUISIANA. 
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As  legal  authcnity  for  tlie  Htipiilution  invoked,  we  are  referred  to^ 
Article  ii880  of  the  ('ivil  Code,  vvhtrh  nadii:  **Kvery  par  nerRhip  eiid» 
of  riglit  h.v  tlic  death  of  oiie  of  the  partners,  unless  an  agreement  ha* 
been  made  to  the  contiary." 

It  is  then  ar^ied  that  the  Ptipnlation  herein  above  transcribed  from 
tlie  act  of  partnersliip  has  the  legal  effect  of  removing  the  partnership 
be^3'0nd  the  domain  of  the  general  rule,  and  that  it  places  it  under  the 
eft'ect  of  **an  agreement  to  the  contrary"  within  the  scope  of  the  ex- 
ception contemjdated  by  the  aiticle. 

Counsel  for  appellees  have  made  a  very  thorough  and  intelligent 
investigation  of  tlie  jurisprudence  of  this  and  of  otlier  States  of  the 
American  Union,  of  France,  of  Spain,  and  of  ancient  Rome,  touching^ 
the  legal  and  binding  effect  of  an  agreement  between  partners  looking^ 
to  the  continuation  of  the  partnership,  after  tlie  death  of  one  or  more 
of  the  partners,  between  the  survivor  or  survivors  and  the  heirs  of  the 
deceased, — and  they  call  our  attention  to  the  dearth  of  opinions  on  the 
subject  in  our  own  reports. 

Counsel  of  both  parties  are  anxious  that  we  should  discuss  the  mat- 
ter, and  finally  settle  the  question,  which  is  of  unquestionable  import- 
ance to  cpmmerce  in  this  State.  But  Nve  are  constrained  to  disappoint 
them,  for  in  our  view  of  the  case  we  are  met  with  a  question  which 
overshadows  this  particular  controversy,  and  on  which  we  must  rest 
our  decision.  That  question  is:  Does  the  act  of  partnership  in  this 
case  contain  a  stipulation  that  in  case  of  the  death  of  one  of  the  part- 
ners, the  partnership  was  to  continue  between  the  heirs  of  the  deceased 
and  the  surviving  partner,  and  are  plaintiffs  seeking  to  enforce  an  obli- 
gation arising  under  such  a  contract  in  their  present  action  ? 

To  be  well  understood,  the  exception  contained  in  Article  2880  must 
be  read  with  the  provisions  of  Article  2882,  which  are  as  fpllows: 

'^  If  it  has  been  stipulated  that,  in  case  of  the  death  of  one  of  the 
partners,  the  partnership  should  continue  between  the  heir  of  the  de- 
ceased and  the  surviving  partners,  or  between  the  surviving  partners 
only,  either  of  these  stipulations  shall  be  observed." 

Now,  counsel  and  the  district  judge  all  seem  to  construe  the  clause 
on  this  subject-matter  ju  the  act  of  partnership  between  Anger  and 
Nicol,  as  containing  such  a  stipulation.  The  language  of  the  Code 
clearly  contemplates  a  positivti  agreement  or  contract  between  the 
partners  that  the  partnership  should  continue  after  the  death  of  one 
or  more  of  them.  But  we  can  draw  no  such  meaning  from  the  lan- 
guage used  in  this  connection  in  the  act  now  under  diBcnaaioo.  That 
clause  reads:  **  In  the  event  of  the  death  of  either  of  the  parties  to  this 
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act,  it  18  to  he  left  optioiial  with  the  Hurvivor  whether  said  co-partner- 
ship shall  continue  or  not." 

Read  in  tKe  ligtit  of  Article  2880,  that  language  ^eans  that  at  the 
death  of  either  of  the  parties,  the  partnership  wonld  he  dissolved, 
unless  at  his  option  the  survivor  shonld  chpose  to  roajke  it  continue. 
But  it  is. no  where  stipulated,  as  a  contract  between,  the  parties,  that 
the  death  of  either  would  not  dii<8olve  the  partnership.  It  may  have 
been  the  intention  of  the  parties  to- have  made  such  a  stipulation.  If 
such  be  the  case,  it  is  \)\siin  that  the  notary  did  not  understand  them, 
or  that  he  was  unfortunate  in  the  use  of  the  words  which  he  wrote  as 
containing  the  agreement  of  the  parties.  By  an  agreement  must  be 
understood  a  stipulation  which  equally  binds  both  parties,  and  in  tlio 
case  provided  for  by  the  Code,  it  should  have  the  effect  of  continuing 
the  partnership  after  the  death  of  one  of  the  partners,  as  a  continuing, 
contract,  without  regard  to  the  VPishes,  desires  or  option  of  the  survi- 
vor. Such  is  not  the  Import  or  legal  scope  ^nd  meaning  of  the  lan- 
guage used  in  the  clause  under  consideration.' 

Our  own  courts,  and  the  commentat<Ms  of  the  Article  iJ^^fiS  of  the 
Code  Napoleon,  which  is  the  origin  of  (ii.r  Article  2882,  have  uniformly 
construed  the  power  thus  confetrrd  on  a  party  to  burden  his  heirs  by 
anticipation,  very  strictly,  and  I  ave  restricted  its  effect  within  a  \ery 
narrow  compass. 

Tropiong  says  on  the  subject.  *'Conime  la  continuation  de  societe 
est  un  ^tat  exceptionuel,  11  ne  faut  pas  etendre  la  convention  d'oii 
elle  decoule,"    Droit  Civil  Explique,  No.  955,  v.  2,  p.  427. 

Commenting  on  a  similar  provision  in  the  Code  of  1808,  this  Court 
said:  "This  may  happen  when  the  heirS  are  of  age,  and  accept  the 
benefit  of  a  stipulation  made  in  their  favor;  like  any  other  third  person, 
who  would  perhaps  be  at  liberty  to  claim  the  benefit  of  such  a  stipula- 
tioti.  But  we  are  clearly  of  opinion  that  according  to  the  laws  and 
usages  of  comitieice,  as  they  prevailed  in  this  country  at  tbe  time  of 
the  adoption  of  the  Code  of  J808,  no  stipulation  could  be  made  by  part- 
ners, absolutely  binding  on  the  heirs  of  ohe  of- them  who  should  die,  to 
continue  the  partnership  after  his  death,  and  be  made  responsible  for 
'  cbntraicts  made  in  the  partnership  nanle."  Louisiana  Bank  vs.  Ken- 
ner's  Succession,  ]  Lii.  384. 

And  later  on,  the  Court  said  on' the  same  subject:  "A  partnership  is 
dissolved  by  the  death  Of  one  of  the  psii^tners,  unless  there  be  a  stipu- 
liation  to  the  contrary,  but  where  the  succesfeion  of  a  partner  in  a  par- 
ticular partnership  is  insolvent,  and  administered  with  the  henefit  of 
inventory,  the  partnership  cannot  be  continued  without  the  aesent  of 
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■all  the  creditors,  though  the  articles  of  partnership  have  provided .  for 
its  contiouance."    Buard  vs.  Lem^,  12  Rob.  243. 

Keeping  in  mind  that  these  restrictions  have  been  applied  to  cases 
in  which  there  was  a  stipulation  to  continue  the  existence  oi  the  part- 
nership, after  the  death  of  one  or  more  of  the  partners,  we  see  that 
m  the  instant  case  we  are  expected  to  enlarge  the  meaning  of  a  clause 
in  a  contract,  whicli  purports  at  most  to  vest  discretionary  power  in 
the  survivor,  so  as  to  eke  out  of  it  an  absolute  agreement  between  the 
parties  to  continue  the  existence  and  operation  of  the  partnership  after 
the  death  of  one  of  the  partners. 

As  a  striking  illustration  of  the  old  adage  tliat  "the  wish  is  father  to 
the  thought,^'  we  find  that  unconsciously  the  parties  who  refer  to  the 
•clause  in  question  change  its  phraseology  and  tlius  shape  it  so  as  to 
impart  tlie  meaning  of  the  article  of  the  Code. 

Thus,  in  his  petition  to  the  court  averring  his  desire  to  continue  the 
partnership,  the  attorney  of  Nicol  refers  to  the  clause  as  saying:  "That 
by  said  co-partnership  it  was  stipulated  that  the  deatli  of  either  party 
should  not  dissolve  the  same  unless  the  survivor  so  desired.*'    «     *     » 

And  in  his  opinion,  the  district  judge  describes  the  same  clause,  as 
follows:  "The  articles  of  partnership  between  Nicol  and  Anger  stipu- 
lated that  in  the  event  of  the  death  of  either,  that  tiie  partnership 
should  continue  for  five  years.'' 

The  difierence  between  the  real  langUcage  and  the  literal  as  well  as 
legal  meaning  of  tite  clause  in  the  act,  and  the  two  references  just  quo- 
ted, is  so  striking  that  it  requires  no  argument  to  siiovv  that  tlie  judge 
of  the  lower  court  had  committed  a  serious  <^rror  as  to  the  nature  of 
the  case  which  lie  was  trying. 

These  considerations  are  perhaps  sufficient  in  themselves  to  defeat 
plaintifis'  claim  against  the  succession,  but  in  addition,  the  record 
shows  that  there  is  no  claim  of  a  partnership  having  c<^ntinued  between 
the  survivor  and  the  heirs  of  tlie  deceased.  The  right,  as  conferred  by 
the  Code,  is  restricted  to  the  heir,  and  no  provision  of  our  laws  can  be 
construed  so  as  to  extend  the  right  to  executors,  administrators  or 
other  official  representatives  of  successions.  Hence  the  impossibility 
of  recovering  against  the  executrix  in  this  case. 

Undei  the  views  which  we  adopted,  we  eliminate  the  question  of  the 
kind  of  partnership  which  had  been  formed  between  Anger  and  Nicol. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  and  it  is  now  ordered 
that  plaintiffs'  demand  against  the  administratrix  of  the  succession  of 
Joseph  Anger  be  rejected,  and  their  action  against  her  dismissed  at 
their  costs  in  both  courts. 
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Concurring  Opinion. 

Fenner,  J.  Article  2881  C.  C.  declares:  "Every  partnership  ends 
of  right  by  the  death  of  one  of  the  partners,  unless  an  agreement  has 
been  made  to  the  contrary." 

I  think  this  sanctions  any  otherwise  lawful  "agreement  to  the  con- 
trary ^^^  and  that  the  mention  of  particular  agreements  of  that  kind  in 
the  following  Article  2882,  is  only  exemplary  and  not  limitative. 
Hence,  I  could  see  no  objection  to  that  feature  of  the  act  of  partner- 
ship herein  which  subjected  the  continuance  (»f  the  partnership  to  the 
option  of  the  survivor. 

If  the  deceased  partner  cc  uld  have  validly  created  an  absolute  obli- 
gation to  continue  the  partnership,  he  could  have  created  a  conditional 
one. 

But  the  object  of  this  suit  is  to  hold,  not  the  heirs,  but  the  executrix 
administering  the  succession  of  the  deceased,  bound  u«ider  the  con- 
tinued partnership.  I  think  this  cannot  be  done,  at  least  without 
proof  that  the  succession  has  no  creditors  and  that  the  executrix  rep- 
resents no  interests  except  those  of  the  heirs  alone.  A  man  may  bind 
his  heirs  by  such  agreement,  but  he  cannot  bind  his  creditors. 

Thus  it  was  held  that  the  widow  and  heirs  of  a  deceased  partner 
could  not,  by  voluntary  agreement,  continue  a  partnership  as  to  the 
succession  without  the  consent  of  the  creditors.  Buard  vs.  Lem^,  12 
Hob.  243. 

The  administering  executrix  represents  creditors  as  well  as  heirs.  If 
the  plaintiff  has  any  rights,  he  must  look  to  the  heirs  alone,  not  to 
4lie  succession  or  the  administratrix. 

For  these.reasons  I  concur  in  the  decree. 

Manning,  J.,  concurs  in  this  opinion. 


No.  9669. 
D.  H.  Chamberlain  vs.  Robert  Worrell. 

The  general  rule  Koveraing  the  roeasare  of  damagea  in  actions  for  tortioos  converaion 
the  Taloe  of  the  property  converted  with  intereat 

The  mle  la  anbjeot  to  exceptions  where  the  converaion  ia  accompanied  by  violenoe  or  per- 
sonal oatrage,  and  perhaps  where  other  particalar  damage  is  shown  to  have  been  dearly 
and  directly  occasioned  by  the  wrongful  act. 

.But  in  this  case  we  see  no  reason  to  disturb  the  verdict  of  the  jury,  which  applied  the  gen< 
eial  rale. 
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State  vn.  Chapman. 


APPEAL  from  the  Ninth   District  Court,   Parish  of   TeDsas. 
Young J  J. 

Steele  dc  Garrett  for  Plaintiff  and  Appellant.. 

Wade  R,  Youw/  and  Farrar  &  Kruttscknitt  for  Defendant  and  Ap- 
pellee. 


The  opinion  of  the  Conrt  was  delivered  by 

Fenner,  J.  Defendant,  Worrell,  is  the  keeper  of  a  pnblic  landing 
on  the  Mississippi  river,  in  which  capacity  he  received  from  plain tiff^ 
six  bales  of  cotton  to  be  shipped  by  him  to  plaintiff's  cotton  factors  in 
New  Orleans,  Shattuck  &  Hoffman. 

Plaintiff  being  indebted  to  Worrell,  the  latter,  instead  of  complying 
with  the  terms  of  his  bailment,  diverted  the  six  bales  and  consigned 
them  to  his  own  mei chants  in  New  Orleans. 

This  was  undoubtedly  a  tortious  conversion,  without  legal  excuse. 

Plaintiff  brings  the  present  action  for  damages,  claiming  the  value 
of  the  cotton  and  about  $6000  as  consequential  damages. 

Tlie  case  was  tried  by  a  jury,  who  disallowed  all  the  damages 
claimed,  except  the  value  of  the  cotton,  for  which  verdict  and  judg- 
ment were  rendered,  and  from  this  judgment  plaintiff  is  the  appellant. 

The  jury  has  simply  applied  the  general  rule  governing  the  measure 
of  damages  in  actions  for  tortious  conversion,  which  is  the  value  of 
thi'  property  converted  with  interest.  N.  0.  Draining  Co.  vs.  DeLiz- 
ardi,  2  Ann.  280;  Badille  vs.  Tio,  7  Ann.  487;  1  Sutherland  on  Dam- 
ages, 173 ;  3  Id.  487,  et  seq. 

The  rule  is  not  >\ithout  exceptions,  as  where  the  conversion  is  ac- 
companied by  violence  or  pt^rsonal  outrage,  or  where  other  damage  is 
shown  to  have  resulted  clearly  and  directly  from  the  wrongful  act. 

But  we  have  carefully  examined  the  testimony  in  the  case  and  have 
considered  the  various  points  made  by  counsel,  and  without  further 
particularizing  them,  we  are  not  disposed  to  disturb  the  verdict  of  the 
jury,  which  we  think  is  sustained  by  the  law  and  does  substantial 
justice. 

Judgment  affirmed. 


nt  *'2  9596. 

The  State  of  Louisiana  vs.  W.  H.  Chapman. 

This  Conrt  lias  not  Jurisdiction  of  a  criminal  cause  when  the  fine  imposed  ta  three  hnndred 
dollars.    It  must  exceed  that  sum. 

If  the  costa  added  to  the  fine  make  an  aggregate  of  over  three  hundred  dollars,  that  will  not 
confer  Jurisdiction.  The  fine  mast  exceed  that  sum  by  the  express  letter  of  the  Con- 
stitution. 
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^*he  obligation  to  pay  the  costs  of  a  criminal  prosecntion  rests  upon  a  oonvUted  defendant 
as  a  necesMiry  consequenoe  of  the  convictiOD,  and  would  there  abide  whether  expressed 
in  the  judgment  or  not. 

APPEAL   from    the    Teiitli    District    Court,  Parish    of   Rapides. 
Blaclcmah,  J. 

M.  J.  Cunningham,  Attorney  General,  and  J.  G,  Wiekliffe,  District 
Attorney,  for  the  State,  Appellee. 

H.  L,  Daigre  and  E,  G,  Hunter  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Makniko,  J.  The  defendant  was  prosecuted  for  retailing  spirituous 
liquors  without  a  license,  and  on  conviction  was  sentenced  to  pay  a 
fine  of  three  hundred  dollars  and  the  costs,  and  in  default  of  payment 
to  be  imprisoned  in  the  parit^h  jail  for  sixty  days. 

Our  jurisdiction  in  criminal  cases  is  restricted  to  those  wherein  the 
punishment  of  death  or  imprisonment  at  hard  labour  may  be  inflicted 
or  a  fine  exceeding  three  hundred  dollars  is  actually  imposed.  Const. 
Art.  8L 

The  fine  imposed  on  the  defendant  does  not  exceed  three  hundred 
dollars.  It  is  exxictly  that  sum.  We  have  no  more  jurisdiction  where 
tbe  fine  is  three  hundred  than  we  should  have  if  it  was  only  three 
dollars. 

The  costs  cannot  be  added  to  the  fine  so  that  the  aggregate  will 
make  a  sum  within  our  jurisdiction  because  the  fine  must  exceed  three 
hundred  dollars.  And  besides,  the  payment  of  costs  by  a  convicted 
defendant  or  the  obligations  to  pay  them  follows  necessarily  upon  the 
conviction  and  rests  upon  the  couvicied  party  whether  expressed  in 
the  judgment  or  not. 

This  Court  has  uniformly  refused  to  assume  jurisdiction  in  criminal 
causes  unless  they  fall  within  the  express  letter  of  the  Constitution. 
State  vs.  Brown,  27  Ann  236,  and  cases  therein  cited. 

There  is  no  motion  to  dismiss,  but  consent  neither  express  nor  im- 
plied can  give  us  jurisdiction  and  therefore 

The  appeal  is  dismissed. 


No.  9665. 

Mechanics    ani>    Tkadkus'    Insl:kance    Company  vs.  Nathan 

Gkuson,  kt  al. 

An  order  refaainfr  or  revokioj;  porniUsion  to  file  a  supplemental  petition  ie  not  ordinarilj 
appealable.  No  doabt,  however,  the  rule  would  be  different  if  the  object  of  the  sup- 
plemental petition  were  to  engraft  a  revocatory  action  on  the  principal  suit  and  to  make 
the  third  persons  concerned  parlies.    Such  rightjs  given  by  Arts.  1972  and  1975,  C.  C, 
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and  being  the  only  mode  In  vhich  the  revocatory  action  can  be  proeecnted  before  Jndg- 
roent,  the  right  ehonid  be  protected. 
In  this  case,  however,  the  supplemental  petition  does  not  present  tne  featores  of  a  reroca- 
tory  action,  and  the  ruling  of  the  court  was  correct. 

APPEAL  from  the  Fifteenth  District  Court,  Parish  of  Pointe  Coup^. 
T<n8t,  J. 


O.  O.  Provosty,  for  Plaintiff  and  Appellant. 
Tho8.  H.  Hewes  for  Defendants  and  Appellees. 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.    This  record  presents  a  separate  appeal  taken,  in  the- 
case  just  decided,  from  an  interlocutory  order  of  the  jndge  revoking 
an  order  previously  made  by  him  permitting  a  supplemental  petition 
to  be  filed. 

Tlie  object  of  this  supplemental  petition  was  to  make  Barbara  Saater 
and  her  husband  parties  with  the  view  of  recovering  judgment  against 
them. 

An  order  refusing  or  revoking  permission  to  file  a  supplemental  pe- 
tition is  not  ordinarily  appealable.  Penrice  vs.  Crothwaite,  11  Mart. 
547  5  Giordano  vs.  Thomas,  13  La.  315. 

No  doubt  a  different  rule  would  apply  wheie  the  object  of  the  sup- 
plemental petition  was  to  join  a  revocatory  action  to  the  principal  de- 
mand, and  for  that  purpose  to  make  the  third  persons  concerned  par- 
ties. Such  a  right  is  granted  by  Art.  1975  and  1972,  C.  C,  and  being 
the  only  mode  by  which  the  revocatory  action  can  be  prosecuted  before 
judgment,  the  right  should  be  protected. 

But  after  careful  examination  of  the  supplemental  petition,  we  can- 
not class  it  as  a  revocatory  action  on  the  ground  either  of  fraud  or 
simulation.  It  does  not  pray  for  the  judgment  appropriate  to  such  an 
action,  as  stated  in  Art.  1977^  but  asks  for  an  independent  money  judg- 
ment against  the  Sauters. 

The  matter  is  of  slight  consequence,  because  under  the  judgment 
rendered  by  us  in  the  principal  case,  plaintiff's  remedy,  if  he  is  en- 
titled to  any,  is  open  in  an  independent  action,  which  would  be  as 
effective  as  if  the  case  were  remanded. 

Judgment  affirmed. 


No.  9372. 
C.  P.  Bertrand  vs.  N.  K.  Knox  et  al. 
In  an  action  to  annul  a  judgment,  all  parties  to  the  judgment  must 
be  made  parties  to  the  suit,  as  a  general  rule. 

Where  a  married  woman  is  sued,  but  in  the  petition  she  is  not  so 
described  and  no  order  is  asked  for  her  authorization,  and  more  than 
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a  year  after  the  inBtitution  of  the  suit  an  amended  petitioD  is  filed, 
therein  she  is  alleged,  for  the  firat  time,  to  be  a  married  woman,  and 
the  court  is  asked  to  authorize  her  to  defend  the  suit,  and  the  order 
therefor  is  then  entered  but  no  notice  of  the  order  is  served  upon  her, 
and  no  delay  allowed  her  to  prepare  her  defense — a  default  being  taken 
against  her  so  soon  as  the  order  was  signed — and  she  never  thereafter 
appears  in  the  suit; 

Held,  that  the  wife  was  not  a  party  to  the  suit. 

APPEAL  from  the  Seventeenth  District  Court,   Parish  of  East 
Baton  Rouge.     Sherburne,  J. 


Favrot  &  Lainon  for  Plaintiff  and  Appellant. 

Z>.  X.  Barrow  and  Knox  &  Layeock  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by  Todd,  J. 


No.  9459. 
MacFarland  &  Dupr6  vs.  Lehman,  Abraham  &  Co. 

Id  thit  anit  for  damages  for  wroogfal  attachment,  it  appearing  that,  prior  to  the  attachment, 
the  flnancial  embarrassments  of  plaintiffs  were  such  as  to  necessitate  the  stoppage  of 
their  business  unless  they  could  obtsin  relief  from  some  source ;  and  it  not  appearing 
that  there  was  any  source  from  which  such  relief  could  be  obtained,  they  cannot  recover 
damnges  for  breaking  up  oi  the  business  and  loss  of  credit  therein  as  occasioned  by  the 
attachment. 

The  sale  of  plalntid's'  rice  mill,  voluntary  or  forced,  being  inevitable,  and  they  having  tried 
in  vain  to  find  a  purchaser  befoie  the  attachment,  and  the  forced  sale  thereof  having 
been  made  after  due  advertisement  and  on  twelve  months  credit,  and  no  evidenoe  being 
produced  to  show  that  anyone  was  or  had  been  ready  or  willing  to  buy  at  a  higher  price, 
and  none  to  show  any  deteiioration  in  value  resulting  from  the  seizure,  we  are 
bound  to  accept  the  price  bid  at  the  sale  as  the  criterion  of  its  value,  and  to  reject  the 
demand  for  damages  on  that  account. 

Considering  the  open  and  honest  dealings  of  piaintiffs  acd  their  faithful  efforts  to  pay  their 
creditors  at  every  sacrifice,  communicated  to  aJl  interested  and  to  defendants  them- 
selves, the  lattei's  proceeding  by  attachment,  on  the  charge  of  fraudulent  intent,  was 
peculiarly  injurious  and  insulting  to  plaintiffs,  and  substantial  damnges  are  allowed 
therefor. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
BigJdar,  J. 


Percy  BoberU  for  Plaintiffs  and  Appellees. 
White  dt  Saunders  for  Defendants  and  Appellants. 

Tlie  opinion  of  the  Court  was  delivered  by 

Fenner,  J.    This  is  an  action  for  damages  resulting  from  the  wrong- 
ful issuance  of  an  attachment,  being  the  same  writ  of  attachment  which 
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was  considered  by  us  in  the  case  of  Lebman,  Abrahaii7,&  Co.  ys.  Mac- 

Farland  &  Dupr^,  reported  in  35  An.n.  624. 

In  their  petition  herein,  MacFarlapd  &  Papi6  aver  that  the^'  liave 
saffered  $30,000  actual  damages  from  the  attachment  of  wlijcb  we  have 
spoken.    They  itemize  their  claim  as  follows: 

1.  For  lawyer's*  fees  incurred  by  petitioners  on  account  of 

said  attacliment $  :i50  00 

2.  For  printing  brief  in  said  suit. . . . . ; 11  25 

3.  Paid  stenographer  for  testimony  taken  by  him 64  75 

4.  Rent  paid  on  building  Nos.  141  to  149  South  Peters  street, 

from  Novemlwr  14,  1882,  to  January  25,  1883 396  00 

5.  For  loss  of  proQts  in  their  business  caused  by  said  illegal 

attachment  during  the  term  of  said  attachment  and 
detention '. 8,000  00 

6.  For  loss  caused  your  petitioners  by  the  forced  sale  of 

their  said  rice  mill  below  its  real  value 8,000  00 

7.  For  the  breaking  up  of  their  business,  the  destruction  of 

their  credit  and  commercial  standing,  loss  of  time, 
trouble  and  distress  of  mind,  wholly  and  exclusively 
caused  by  said  wrongful,  illegal  and  malicious  attach- 
ment and  detention 13J78  00 


Making  in  the  aggregate  the  sum  of $30,<K)0  00 

There  is  no  serious  dispute  as  to  the  liability  of  defendants  for  the 
first  four  items,  the  respective  amounts  of  which  were  fully  proved, 
and  were  allowed  by  the  judge  a  quo.  He  nyected  the  fifth  item  for 
loss  of  profits  and  the  seventh  item  for  bre<iking  up  of  business,  loss  of 
credit,  etc.,  and  allowed  the  sixth  item  for  loss  on  the  forced  sale  of  the 
mill,  as  cLaimed. 

So  far  as  the  loss  of  profits  and  the  breaking  up  of  their  business  are 
concerned,  we  are  constrained  to  sustain  his  rulings. 

We  cannot  avoid  the  conclusion  that  the  breaking  up  of  their  busi- 
ness and  the  consequent  loss  of  profits  resulted  from  the  financial  em- 
barrassments in  which  plaintiffs  were  placed,  entirely  independent  of 
the  attachment; 

They  could  not  have  been  averted  otherwise  than  by  obtaining  indul- 
gence from  their  creditors,  which  the  creditors  refused  to  grant,  or  bv 
a  sale  of  the  whole  or  a  part  of  the  mill,  which  they  were  unable  to 
effect,  and  which,  even  if  effected  for  the  whole,  would  necessarily 
have  terminated  their  interest  in  the  concern. 
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Such  was  the  clear  ackiiowledgment  of  plain tiffd  theoiselves  in  their 
-defense  of  the  attachiuent  suit,  as  the  excuse  for  their  efforts  to  dispose 
-of  their  property,  and  such  was  the  theory  upon  which  we  maintained 
their  defense. 

Thus  we  said  in  our  opinion :  '^Tlie  record  shows  that  the  defendant 
firm,  owing  to  heavy  bosses  sustained  in  speculation  in  rice,  had  become 
iinancially  embarrassed  and  so  badly  crippled  that  their  business  could 
not  longer  continue.  The  partners,  therefore,  concluded  to  sell  their 
mill  for  the  purpose  of  meeting  their  obligations,  and  this  intention 
was  at  once  communicated  to  their  heaviest  creditors,  including  the 
plaintiffs  in  this  suit.  •  ♦  ♦  The  record  not  only  fails  to  show  any 
fraudulent  design  of  defendants,  but  it  proves  conclusively  an  honest, 
honorable  and  persistent  intention  on  the  part  of  these  unfortunate 
-debtors  to  make  any  sacrifice  necessary  to  the  payment  of  all  tln-ir 
debts  and  liabilities." 

On  these  grounds  we  held  that  the  attachment  was  wrongful,  though, 
even  then,  by  a  divided  Court. 

We  have  carefully  reviewed  so  much  of  the  evidence  in  that  case  as 
was  offered  in  this,  and  it  satistles  us  that  the  embarrassment  existed 
to  an  extent  incompatible  with  the  continuance  of  the  business  in 
absence  of  relief,  which  was  not  forthcoming.  The  refusal  of  Maxwell 
-&,  Peale  and  of  Lehman,  Abraham  &  Co.  to  extend  the  maturities 
falling  due  on  Monday,  November  13th,  undoubtedly  brought  about 
H  crisis  in  plaintiffs'  business  which  necessitated  its  suspension  until 
relieved. 

They  had  no  rice  on  hand  and  no  money  to  buy  with,  and  their  mill 
must  have  renmined  idle  unless  they  could  buy  rice  for  milling  on 
•credit.  Their  credit  had  undoubtedly  been  good;  but  their  default  in 
paying  for  defendants'  rice  sold  on  ten  days'  time,  which  they  had 
already  resold  and  of  which  they  had  received  the  price,  together  with 
approaching  necessary  defaults  on  similar  transactions,  must  have  par- 
alyzed the  highest  credit.  They  fully  recognized  this  factj  admitted, 
in  advance  of  the  attachment,  that  they  were  "frozen  out,"  and  fell 
back  on  the  desperate  alternative  of  selling  an  interest  in  their  mill,  or 
the  mill  itself. 

Their  claim  that,  but  for  the  attachment,  they  could  speedily  have 
raised  money  by  such  a  Siile  or  otherwise,  and  that  their  business 
would  then  have  gone  swimmingly  on,  is  sustained  by  nothing  but 
their  own  asseverations,  honestly  believed  no  doubt,  but  supported  by 
no  proof  that  any  one  was  willing  to  buy  or  to  advance  them  money 
on  any  terms.    It  is  true  a  Mr.  Tisne  had  their  proposition  of  sale  under 

23 
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con  si  deration,  but  he  had  asked  for  further  time,  and  he  is  not  even 
produced  as  a  witness  to  show  wltat  his  determination  would  have 
been.  Several  other  persons  to  whom  the  proposition  had  been  offered 
had  positively  declined,  and  these  embraced  the  persons  most  likely  to- 
deMre  such  an  investment. 

We  find  nothing  to  satisfy  us  that  plaintiff's  could  have  found  any 
means  of  extricating  themselves  from  their  embarrassment  and  of  con- 
tinuing the  business,  and,  therefore,  hold  that  the  breaking  up  of  their 
business  and  consequent  loss  of  profits,  the  latter  doubtful  at  best,  were 
not  attributable  to  the  attachment. 

The  judge  allowed  as  damages  tiie  sum  of  $7,700,  the  difference  be- 
tween $18,000,  the  estimated  value  of  the  mill,  and  $10,300,  the  ]irice 
which  it  brought  at  the  forced  sale. 

The  sale  was  effected  under  &fi.fa.  issued  on  a  judgment  obtained 
by  Maxwell  &  Peale  against  the  plaintiffs,  under  the  following  peculiar 
circumstances. 

Maxwell  &  Peale  were  holders  of  a  note  having  at  the  date  of  the 
attachment  about  six  mouths  to  run  to  maturity.  As  soon  as  the  at- 
tachment  was  levied,  plaintiffs  voluntarily  substituted  for  the  imma- 
ture note  one  past  due,  on  which  Maxwell  &  Peale  immediately 
brought  suit  and  obtained  judgment  by  default,  without  defense  by 
plaintiffs.  On  this  judgment^. /a.  issued,  and  the  mill  was  seized  and 
advertised  for  sale.  By  consent  of  parties,  the  leases  of  the  property 
on  which  the  mill  was  elected  were  offered  at  the  same  time,  and  the 
whole  was  advertised  for  sale  on  twelve  months'  credit.  The  property 
was  adjudicated  at  $10,300  to  the  last  and  highest  bidder. 

We  pretermit  consideration  of  the  questions  as  to  whether  such  pro- 
ceedings do  not  present  serious  features  of  a  consent  sale,  and  whether 
the  attachment  can  be  considered  as  the  legal  cause  of  the  damage,  if 
any,  occasioned  thereby. 

Mr.  Maxwell  testifies  he  would  not  have  sued  if  the  attachment  had 
not  been  levied.  He  could  not  have  sued  if  the  substitution  had  not 
been  made.  Other  creditors  have  not  testified  that  they  would  not 
have  sued  regardless  of  the  attachment.  It  is  very  certain  that  Leh- 
man, Abraham  &  Co.  would  have  sued,  whether  they  had  attached  or 
not.  In  absence  of  any  proof  of  the  ability  of  plaintiffs  to  consum- 
mate any  arrangements  to  settle  with  their  creditors  and  continue  the 
business,  we  see  no  reason  why  other  creditors  should  not  have  sued, 
and  why  Maxwell  &  Peale,  if  they  had  obtained  the  substitution,, 
should  not  have  done  the  same. 

The  evidence  satisfies  us  that  the  sale  of  the  mill,  voluntary  or  forced^ 
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was  ineTitable,  nDless  plaintiffs  could  raifte  means  to  settle  their  in- 
debtedness and  continue  the  business.  While  professing  great  confi- 
dence  in  their  ability  so  to  do,  they  have  pointed  us  to  no  source  from 
which  aid  could  have  been  obtained,  except  to  a  possible  sale  of  an 
interest  in  the  mill,  which  they  had  tried  in  vain  to  make,  and  they 
have  failed  to  produce  a  single  person  who  testifies  that  he  would  hav& 
given  the  price  demanded  or  any  price  greater  than  that  of  the  adju- 
dication. 

Testimony  as  to  the  cost  of  the  mill  and  opinions  as  to  its  value  are,, 
therefore,  ineffective. 

If  it  were  clear  that,  but  for  the  attachment,  plaintiffs  could  have- 
held  and  used  their  mill,  and  that  no  sale  would  have  taken  place,  we 
might  accept  the  value  to  them  as  the  standard  by  which  to  measure 
the  loss  occasioned  by  the  forced  sale. 

But  if  a  sale  was  necessary,  the  criterion  of  value  is  obviously  the 
price  that  can  be  obtained.  Now  we  have  searched  the  record  in  vain 
for  any  evidence  showing  that  anyone  was  ready  or  willing  to  pay 
more  for  the  mill  than  it  brought  under  the  hammer. 

The  terms  of  the  public  sale  were  of  the  most  advantageous  charac- 
ter, well  calculated  to  induce  purcliasers  nt  the  fullest  price. 

There  is  no  evidence  of  any  injury  or  deterioration  to  the  property 
during  the  seizure,  or  of  any  reason  why  it  should  not  have  brought 
ae  much  at  public  sale  as  otherwise.  It  is  not  like  cotton  or  dry  goods, 
which  have  a  certain  market  value  at  which  they  are  readily  convert- 
ible into  cash,  and  which,  when  sacrificed  at  a  forced  sale  below  their 
value,  afford  a  ready  measure  of  the  loss  occasioned  thereby. 

Hence  the  following  cases  quoted  do  not  apply:  Duperron  vs.  Van 
Winkle,  4  Rob.  41;  McDaniel  vs.  Gardner,  34  Ann.  34;  Frank  vs.- 
Chaffe,  Id.  1205. 

On  the  whole  we  are  compelled  to  conclude  that  the  allowance  for 
alleged  loss  on  the  sale  of  the  mill  was  error. 

It  only  remains  to  consider  the  damages  claimed  for  injury  to  their 
commercial  standing  as  individuals,  and  loss  of  time,  trouble  and  dis- 
tress of  mind  occasioned  by  the  wrongful  attachment. 

Evidence  on  these  points  is  scanty,  but  even  if  fuller,  could  have 
thrown  little  light  not  reflected  from  the  very  facts  of  the  case. 

We  have  never  seen  an  example  of  debtors  who  were  making  more 
faithful  and  earnest  efforts  to  pay  their  creditors,  and  who  were  more 
determined  to  do  so  even  at  the  heaviest  sacrifice.  Their  purposes 
and  motives  were  thoroughly  honest,  their  action  was  open  and  above 
board,  communicated  to  all  interested  and  to  the  defendants  them- 
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SiicceMftioD  of  Labaavo. 

selveB.  Under  tliese  circumstances  the  action  of  the  latter  in  taking 
the  attachment  upon  an  affidavit  that  plaiutifts  wer<i  seeking  to  defraud 
their  creditors  and  place  their  property  beyond  their  reach,  was  insult- 
ing and  aggravating  in  the  extreme,  and  well  calculated  to  wound  and 
incense  them.  Necessarily,  also,  it  occasioned  trouble  and  loss  of 
time,  and  cast  injurious  imputations  upon  their  character  as  raerchanU 
and  honest  men. 

We  think  they  are  entitled  to  substantial  reparation  for  these  inju- 
ries, which  we  shall  ^x  at  one  thousand  dollars. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  amended  by  reducing  the  principal  sum  allowed  therein 
from  $d,522  to  $1,822,  and  that  as  thus  amended  the  same  be  now 
affirmed,  appellees  to  pay  costs  of  appeal. 

Todd,  J.  dissents  from  so  much  of  the  opinion  and  decree  as  allows 
more  than  $822. 


No.  9G78. 
Successions  of  Zenon  and  Elisb  Labauve. 

Austin  Hunt  et  al.  vs.  C.  A.  Biiusl£  et  als. 

An  appeal  tnkcit  from  an  order  refasLug  to  dinsolve  an  iuj unction  on  the  £nce  of  tho  papora, 

is  not  inniutaiDablo. 
Tho  rale  hi  in  tho  uuturo  of  an  exception  of  no  causo  of  action.    It  is  merely  an  iutorlocn> 

tory  order  requiring  no  execution,  producinj;  no  effect.    Its  rendition  can  work  no  irrep- 

■arable  injury,  the  less  so  when  tho  iajunction  simply  arrests  funds  in  tho  hands  of  the 

-executive  officer  of  the  court. 

APPEAL  from  tho  Twenty-tliird  District  Court,  Parish  of  Iberville. 
Talbot,  J. 

j1.  Talbot  and  Jonas  d;  Nixon  for  tho  Administrator,  Appellant. 
D.  N,  BarroxD,  A,  Hebert  and  F,  E,  Grau,  contra. 


Tho  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.J.  It  is  urged  that;  zis  the  judgment  appealed  from 
Is  merely  interlocutory  and  works  no  irreparable  injury,  the  appe^tl 
must  be  dismissed. 

The  suit  has  for  its  object  the  removal  of  an  administrator,  at  the 
instance  of  creditors,  and  the  appoiutment  of  a  successor  to  him  when 
•displaced. 

The  petition  avers  that  there  are  certain  funds  in  the  sheriff's  hands 
vhich  should  not  bo  paid  over  to  the  administrator,  for  reasons  stated. 
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Ou  nflSclavit  and  bond,  tbo  court  allowed  an  injinictioii  to  prevcDt 
tlie  sheriff  from  payiug  those  fauds  over  to  the  succession  representa- 
tive, whose  removal  is  sought. 

A  rule  was  taken  to  dissolve  this  injunction  ou  the  face  of  <hc  papers, 
no  sufficient  cause  having  been  sliown  to  justify  tlie  issuing  of  it. 

This  rule,  after  hearing,  was  dismissed,  nud  the  judgment  thus  ren- 
dered is  brought  up  for  review. 

This  judgment  is  purely  interlocutory  and  not  such  as  can  cause  any 
irreparable  injury. 

It  can  be  revised  on  appeal  from  the  main  judgment,  should  one  be 
rendered  against  tlie  defendant. 

It  merely  retains  in  the  hands  of  the  executive  officer  of  the  court 
the  proceeds  of  sales  made  by  him  and,  for  the  payment  of  which  to 
who  may  be  entitled  to  receive  them,  ho  and  his  sureties  are  liable. 

The  rule  is  in  the  nature  of  an  exception  of  no  cause  of  action. 

It  has  been  held  that  a  judgment  dismissing  a  rule  to  dissolve  an 
injunction  on  the  face  of  the  papers,  or  exceiilions  having  the  same 
purport,  are  interlocutory  orders  wliich  can  cause  no  iiTemediablo 
wrong  and  which  are  not  appealable  antciior  to  a  judgment  ou  the 
merits.    7  Ann.  206;  14  Ann.  388;  3  R.  437. 

Appeal  dismissed. 

Poch^,  J.,  takes  no  part  in  this  case. 


No.  9634. 
The  State  of  Louisiana  vs.  D.  F.  Bcrdon  and  J.  F.  Bdrdon. 

In  criminal  cases,  all. tbo  essential  facts  niiist  he  fonnd  by  a  special  Tcrdict,  in  order  to  ena* 
bletho  court  to  give  a  Jndgmentoriawupon  the  matte'- in  issue,  ^'otbingis  to  bo  taken 
by  tbe  conrt  by  implication  or  intcndmrut.    Wbat  is  not  found  is  surpose<l  not  to  exist* 

Hence,  in  a  trial  under  a  statute  irliicb  dcnonuccs  tbe  offence  of  *'  i-eceiving  or  buying  any 
goods  or  cbattels  tbat  sball  be  fvlouiouf  I3'  taken  or  stolen  from  any  otbcr  person,  know- 
ing tbe  same  to  have  been  so  stolen  or  token,"  a  verdict  of  "Guilty  of  knowingly  receiv- 
ing stolen  property  "  dues  not  contain  tbo  legal  requirement  toucblng  tbo  intent  witU 
wbicb  tbe  goods  were  received  by  tbe  accused,  and  it  cannot  tbercforo  bo  tbo  basis  of  a 
legal  sentence. 

APPEAL  from  the  Criminal  District  Conrt  for  the  Parish  of  Orleans, 
Baker,  J. 


If.  J,  Cunningliamj  Attorney  General,  and  Lionel  AdamSf  District 

Attorney,  for  the  State,  Appellee: 

i.  In  an  indictment  cbarging  tbe  defendant  witb  receiving  stolen  property,  under  Sec.  833, 
B.  S.,  a  veidict  finding  tbo  accused  guilty  of  "  knotiiogly  itcciviug  stolen  property,"  ia 
legal. 


1 
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State  vs.  Bardon. 

S.  Guilty  knowledge  is  of  th)  essence  of  the  crime.  Blsh'»p  Or.  PracVol,  IL,  §  906;  Whar. 
ton  Cr.  L.  §§  963,  989 ;  Wliartoa  Gr.  Ev.  $  164 ;  Desty  Cr.  L.  147,  a. 

3.  Id  such  a  verdict,  the  use  of  the  adverh  "  knowingly  "  "  modifies  "  the  verb  in  a  partic- 
ular sense  and  makes  it  more  correctly  descriptive  of  the  offense. 

4.  Such  a  verdict  is  not  a  special  one,  not  being  a  statement  of  fscts.  It  is  a  finding  or 
conclusion  of  law  deduced  fh>m  a  certsin  state  of  facts. 

TT.  B.  Whitaker  and  C,  H,  Luzenherg  for  DefeiidaDts  and  Appellants: 

"A  Jury  have  a  right  in  all  criminal  cases  to  find  a  special  verdict.  Such  a  verdict  must 
state  positively  the  facts  themselves,  and  not  merely  the  evidence  adduced  to  prove 
them ;  and  all  the  facts  necessary  to  enable  the  court  to  give  Judgment  must  be  found, 
for  the  court  cannot  supply  by  any  intftndment  or  impUeation  any  d^ect  in  the  etatement** 
1  Chitty  Cr.  L.  645;  State  vs.  Ritchie,  3  Ann.  512;  State  vs.  Foster,  7  Ann.  256 ;  SUte 
vs.  Davis,  SO  Ann.  354;  State  vs.  Foster  and  Davis,  36  Ann.  857;  Stote  vs.  P.  C.  Peters, 
37  Ann.  730. 

'''Guilty  of  knowingly  receiving  stolen  property"  finds  the  defendants  gnllty  of  no  crime 
known  to  the  law  of  this  State. 

iSUence  of  the  Jury  as  to  one  count  in  an  information  containing  two  counts,  is  an  acquittal 
as  to  that  count.    Proffat  on  Jury  Trial,  §  4S5;  S  Tirg.  Cas.  335. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  On  trial  of  the  defendants  under  two  counts— for  grand 
larceny  and  for  receiving  and  having  stolen  goods,  knowing  the  same 
to  have  been  feloniously  stolen — the  jury  returned  the  following  ver^ 
diet:  "Guilty  of  knowingly  receiving  stolen  property." 

The  defendants  appeal  from  the  judge's  refusal  to  sustain  their  nio- 
-tion  in  arrest  of  judgment,  which  was  based  on  the  ground: 

"That  said  verdict  is  a  special  verdict;  that  it  is  a  finding  solely  as 
to  facts;  that  it  is  complete  in  itself;  that  it  finds  no  offense  known  to 
the  law  of  this  State,  and  that  no  judgment  can  be  pronounced  upon  it.'* 

Section  832  of  the  Revised  Statutes,  under  which  the  charge  was 
framed,  reads: 

"Whoever  shall  receive  or  buy  any  goods  or  chattels  that  shall  be 
feloniously  taken  'Or  stolen  from  any  other  person,  knowing  the  same 
to  have  been  so  taken  or  stolen,"    •    •     • 

It  is  clear  that  the  essence  of  the  crime  denounced  by  the  statute  is 
the  act  of  receiving  stolen  property  with  the  guilty  knowledge  that  the 
same  had  been  stolen,  and  with  the  guilty  intent  of  thus  receiving  it 
w^ith  the  design  of  appropriating  the  same,  to  the  detriment  and  injury 
-of  the  true  owner. 

To  receive  the  stolen  property,  knowing  the  same  to  have  been 
stolen,  with  the  design  of  seeking  out  the  true  owner  and  to  deliver 
the  same  to  him,  would  certainly  not  constitute  an  offense  under  the 
meaning  of  the  statute,  no  more  than  would  be  the  act  of  a  court  officer 
who  receives  in  custody  stolen  property,  knowing  the  same  to  have 
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SUto  vs.  Bunion. 

^een  stolen ,  for  the  purpose  of  producing  the  same  in  court  at  the  trial 
-of  the  accused. 

The  language  used  in  the  verdict  may  reasonably  be  construed  to 
designate  either  or  both  of  these  manners  of  receiving  stolen  property, 
but  unexplained  and  unaided  by  surrounding  circumstances  and  by  the 
possible  meaning  of  the  jury,  it  does  not  necessarily  convey  the  idea 
that  the  jury  had  found  that  the  accused  had  knowingly  received  stolen 
property  with  the  guilty  design  of  appropriating  it  and  of  thus  depiiv- 
ing  the  true  owner  of  the  same. 

In  default  of  that  essential  declaration  flowing  clearly  from  the  lan- 
guage used  in  the  verdict,  the  finding  of  the  jury  does  not  present  an 
offense  known  to  the  laws  of  Louisiana.  Hence,  the  point  made  by 
defendants*  counsel  was  well  taken. 

In  construing  the  true  import  and  meaning  of  doubtful  verdicts,  the 
rule  is  that  ''all  the  essential  facts  must  be  found  by  a  special  verdict, 
in  order  to  enable  the  court  to  give  a  judgment  of  law  upon  the  mat- 
ter in  issue.  Nothing  is  to  be  taken  by  the  court  by  implication  or 
intendment.  What  is  not  found  is  supposed  not  to  exist."  Pfoffat  on 
Jury  Tiial,  4  436. 

Id  keeping  with  that  principle  this  Court  has  made  the  followipg 
rulings,  which  are  unquestionable  precedents  for  the  conclusion  which 
we  have  adopted  in  this  case: 

In  State  vs.  Ritchie,  3  Ann.  512^  a  verdict  on  a  charge  of  kidnappipg 
a  slave  of  another  party,  who  was  then  and  there  deprived  of  the  use 
And  benefit  of  raid  slave,  the  verdict  was  set  aside  because  the  jury 
found  the  accused  guilty  "  of  carrying  away  and  disposing  of  tiie  negro 
-*A,' th6  property  of  *B,'"  witliout  the  statement  that  the  owner  had 
then  and  there  been  deprived  of  the  use  and  benefit  of  his  said  slave* 

In  Davis'  case,  20  Ann.  354,  the  verdict  was  found  insufficient,  be- 
cause the  jury  found  the  defendant  "guilty  for  keeping  a  banking- 
^ame  or  gambling  house,"  under  a  statute  which  denounced  the  crime 
of  ** keeping  a  banking-game  or  gambling  house,  at  which  monej' or 
■anything  representing  money,  or  any  article  of  value,  shall  be  bet  or 
hazarded,"    •     *     « 

The  verdict  of  the  jury  in  the  case  of  Davis  and  Foster,  36  Ann.  857, 
-was  for  similar  reasons  set  aside.  On  a  trial  for  murder  the  verdict 
read:  "Both  guilty  of  capital  punishment."  See  also,  State  vs.  Peters, 
;n  Ann.  730. 

It  is  therefore  ordered  that  the  verdict  of  the  jury  and  the  sentence 
of  the  court  be  annulled,  avoided  and  reversed,  and  that  the  cause  be 
remanded  to  the  lower  court  for  a  new  trial  according  to  law. 
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Citizeiis'  Biiiik  ya.  i^accoHsion  uf  Cuay  ami  Clumcnr. 

No.  9627. 

38  360         Citizens'  Bakk  op  Louisiana  vs.  Succession  of  Mrs.  C.  Ccny  and- 
l^iL^  J.-B.  Clement. 

When  pioptMty,  port  of  wbirh  ih  niibject  to  a  inoilpnfsr,  i»  sold  by  Ibo  owner,  fliwl  tliopar- 
cbascr,  in  pail  pnyuirnt  of  Ibc  piice,  ni^iiniCH  jiayiuf lit  of  iho  moil fifljio debt,  the  latUr^ 
ns  pnitof  Ihe  pticc,  ir  Rt'cuicd  by  vcndorV  piiviicpo  on  tbc  wbolo  piopcily  boW;  but 
the  roortfrnj^e  reuiaiiiA  confined  to  tbo  pnrt  oHjiinnlly  RubJ«ct  (hereto. 

When  tu  proceeding  by  executor}^  process  to  enforce  tbo  motif^ge  alone.  Trithofit  rcfercnco 
to  tho  privilege,  an  order  of  scitnro  nud  Rale  Irrucr  against  tho  tiholo  propei  ty,  it  em^ 
braces  property  not  covered  by  the  mortgage,  and  is,  thei-cforc,  cn-or  and  tho  order  must 
be  set  asido  on  appeal. 

APPEAL  from   the  Twenty- second  District  Court,  Parisli  of  St- 
James.    Dtiffel,  J. 

Henry  C.  Miller  and  Beranlt  <&  Legendre  for  Plaintiff  and  Appellee.. 
BohU  G.  I)u(ju4  for  Defendants  and  Appellants. 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.    Plaintiff  had  a  mortgage  upon  a  ceftnin  tract  of  land- 
A  Bubsef^nent  purchaser  subject  to  the  mortgage,  sold  tho  land  so  mort 
gaged,  with  other  lands  belonging  to  him  and  not  included  in  the  mort- 
gage,  to  a  third  person,  the  act  reciting: 

*'  This  sale  is  made  for  $44,461  14,  which  the  said  purchaser  has  paid 
as  follows: 

<<lst.  By  paying  in  cash  $4,188  14; 

''2d.  By  assuming  a  mortgage  in  favor  of  the  Citizens'  Bank,  resting 
upon  part  of  the  property  herein  sold,  amounting  to  $5,573;'' 

And  as  evidence  of  said  assumption  she  furnished  a  note  for  that 
sum,  paraphed  to  identify  it  with  the  original  act  of  mortgage,  which 
was  delivered  to  and  accepted  by  the  bank. 

For  the  remainder  of  the  price  she  furnished  nine  promissory  notes,, 
which  were  secured  by  special  'mortgage  and  vendor's  lien  on  the  whole- 
property  sold. 

The  act  contains  not  a  word  showing  that  the  note  furnished  to  tho 
Citizens'  Bank  in  evidence  of  the  assumption  was  secured  by  an 3'  mort-- 
gage  other  than  the  original  one  assumed,  whiek  here  only  ou  part  of 
the  land. 

There  can  be  no  doubt  that  tho  debt  to  the  Citizens' Bank,  being 
assumed  as  part  of  the  price  of  the  whole  property,  became  secured  by 
a  vendor's  privilege  on  the  whole.  This  is  well  settled.  Scionucan 
vs.  Waguespact,  32  Ann.  283;  DeL'Isle  vs.  Moss,  33  Ann.  164. 

But  the  privilege  is  very  different  from  the  mortgage.    While  the- 
-bank's  mortgage  primes  all  other  claims  on  tho  part  of  tho  property 
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fiubject  thereto,  her  privilege  on  the  reniaiiiiug  property  is  odIj  con- 
^^orreut  with  that  of  the  holders  of  the  notes  for  the  balance  of  tlie 
price. 

The  bank,  in  this  proceeding,  obtained  an  order  of  seizure  and  sale 
in  execution  of  her  mortgage,  which  is  represented  as  affecting  the 
whole  property,  and  the  order  directs  the  seizure  and  sale  of  the  whole 
property  for  the  satisfaction  of  the  mortgage.  The  petition  contains 
DO  allusion  to  the  vendor's  piivilege. 

From  tlus  order  the  defendants  appeal,  and  inasmuch  as  the  order  in 
execution  of  the  mortgage  simply  directs  the  seizure  and  sale  of  more 
property  than  is  covered  by  the  mortgage,  the  error  is  apparent  and 
the  order  must  be  annulled  and  set  aside. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  order  of  seiz- 
ure and  sale  appealed  from  be  annulled  and  set  aside,  in  so  far  as  it 
orders  sale  of  property  not  covered  by  original  mortgage,  and  other- 
ivise  affirmed  3  plaintiff  and  appellee  to  pay  costs  in  both  courts. 

Poch6;  J.,  recuses  on  the  ground  of  interest. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.    From  a  judgment  upon  a  conviction  of  murder  with- 
out capital  punishment  the  defendant  appeals. 


[  38    861 
45    489 

No.  9645.  1  45  BOi 

The  State  of  Louisiana  vs.  Solomon  Williams. 

The  diiiqnalifioatioii  of  a  Juryman  for  the  reason  that  he  is  a  convicted  felon  cannot  be  taken 
advantage  of  in  a  motion  in  arrest  of  Jadftmeut .  It  is  assimilated  to  the  disquaUfication 
6f  alienage  and  non-residence  and  objection  mast  be  made  before  conviction. 

A  new  trial  is  not  grantable  because  of  newlj'-discovered  evidence,  the  sole  object  of  which 
is  to  impeach  the  veracity  of  the  leading  witness  for  the  State,  nor  on  the  gionnd  that  a 
widiess  for  the  State  has  made  statements  tiuce  the  trial  at  varlanoo  with  his  testimony 
npon  it,  especially  when  the  lower  Jadge  holds  that  other  testimony  wan-anted  the  con> 
viction,  or  does  not  believe  the  newly-discovered  witnesses. 

The  greatest  reliance  is  placed  on  the  trial  Judges  in  refusing  new  trials  in  criminal  caasee, 
and  it  would  be  an  unwise  xestriction  to  hold  that  they  shall  not  take  into  account  their 
belief  that  false- swearing  has  been  resorted  to  in  order  to  break  a  conviction  ana  obtain 
a  new  trial. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
Hudspeth,  J. 

M,  J.  Cunningham,  Attorney  General,  for  tlie  State,  Appellee. 
W,  C.  Perrault  for  Defendant  and  Appellant. 
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state  T8.  WillUniA. 

The  jury-panel  having  been  exiiausted,  talesmen  were  summoned 
among  wliom  was  one  Clavi^  who  sat  as  a  juryman.  After  the  verdict 
was  rendered  the  prisoner  moved  ^'to  annnl  and  set  it  aside,''  oras  the 
motion  should  have  been  termed,  moved  in  arrest  of  judgment,  on  the 
ground  that  Clavi^  was  a  convicted  felon,  having  been  sentenced  in 
1883  to  six  months  confinement  in  the  parish  jail  upon  conviction  of  a 
criminal  offence. 

Without  discussing  the  question  whether  a  sentence  of  imprisonment 
in  a  jail  for  the  commission  of  a  criminal  offence  entails  the  loss  of  a 
freemau^s  privilege,  we  think  the  objection  to  the  juryman  should  have 
been  made  before  conviction.  This  disqualification  or  incompetency 
is  assimilated  to  that  arising  from  alienage  or  non-residence  and  must 
be  pleaded  in  time.  An  accused  is  not  permitted  to  wait  until  after 
conviction  to  make  the  objection  that  a  petit  juryman  is  personally 
disqualified.  State  vs.  McGee,  -iS  Ann.  206,  where  the  subject  is  dis- 
cussed at  length. 

The  motion  for  a  new  trial  is  upon  the  ground  of  newly -discovered 
evidence  in  this; — that  the  prosecutor,  a  brother  of  the  man  who  was 
killed,  has  voluntarily  admitted  to  Moses  Cain  and  George  O'Neal  that 
the  prisoner  and  the  deceased  were  good  friends  up  to  the  moment  of 
the  homicide  and  tliat  the  death  of  his  brother  was  caused  by  the  acci- 
dental discharge  of  the  pistol,  etc., — that  this  prosecutor  while  on  the 
stand  as  a  witness  was  questioned  *•  in  order  to  elicit  answers  in  accord- 
ance with  the  above  statements  but  the  witness  denied  them  and  swoie 
directly  contrary  to  their  admissions."  In  other  words  the  newly-dis- 
covered evidence  impeaches  the  credibility  of  one  of  the  witnesses  for 
the  State. 

A  new  trial  is  not  grantable  because  of  newly-discovered  evidence, 
the  sole  object  of  which  is  to  impeach  tlie  veracity  of  tlie  leading  wit- 
ness for  the  State.    State  v.  Fahey,  35  Ann.  9;  State  v.  Diskin,  Idcmj  46. 

Nor  will  a  new  trial  be  granted  on  the  ground  that  a  witness  for  the 
State  has  made  unsworn  statements  since  the  trial  at  variance  with  his 
testimony  on  the  trial,  and  especially  vhen  the  lower  judge  holds  that 
other  testimony  on  the  trial  warranted  the  conviction,  or  does  not  be- 
lieve the  new  witnesses.     State  v.  Johnson,  30  Ann.  305. 

The  affidavit  of  the  prisoner  is  supported  by  that  of  the  two  newly- 
discovered  witnesses  and  one  of  the  reasons  assigned  by  the  judge  for 
overruling  the  motion  is  that  he  did  not  believe  them.  We  have  before 
said  that  applications  for  new  trials  such  as  this  must  be  received  with 
great  caution  and  that  the  inducements  to  false  swearing  are  very  great. 
■State  V.  Washington,  36  A^nn.  341.    Tlie  greatest  reliance  is  placed  on 
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the  trial-jadges  in  refusing  new  trials  in  criminal  causes,  and  it  would 
not  be  a  wise  restriction  to  bold  that  they  should  not  take  into  account 
their  belief  that  false-swearing  was  resorted  to  in  order  to  break  a  con- 
viction and  obtain  a  new  trial. 

The  affidavit  contains  the  allegation  that  with  all  possible  diligence 
-the  defendant  could  not  procure  the  evidence  before  the  trial,  and  yet 
on  the  trial,  as  his  motion  recites,  lie  sought  to  elicit  from  the  witness 
■admissions  such  as  he  now  alleges  he  can  prove  were  made.  Tliis 
«bews  the  sole  object  of  the  new  evidence  is  to  discredit  the  State's 
witness,  and  as  we  have  already  said  a  new  trial  is  properly  refused 
when  that  is  the  case. 

Judgment  affinned. 


No.  9657. 
The  State  op  Louisiana  vs.  Sam  Burns  et  als. 

An  appeal  in  a  criminal  proceeding,  asked  ({fter  tbe  term  ilorinR  vrhlch  the  Jud|;TpeDt  com- 
plained of  was  rendered  and  made  returnable  on  appellant's  suggestion,  on  an  improper 
day,  most  be  dismissed  as  sougbt  and  returned  too  late. 

APPEAL  from  the  Seventeentji  District  Court,  Parish  of  East  Baton 
Rouge.    Burgess,  J. 

Jf.  J,  Ounningham,  Attorney  General,  and  L,  J.  Beale,  District  Attor- 
ney, for  the  State,  Appellee. 

Bohertson  <&  Bussell  and  G.  <&  W.  Buekner,  for  Defendant  and  Appel- 
ant. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  Tlie  sureties  on  the  appearance  bond  furnished  by 
one  of  the  defendants,  appeal  from  the  judgment  forfeiting  their  bond. 

The  State  moves  to  dismiss  the  appeal,  on  the  ground  that  it  was 
taken  too  late. 

It  is  settled  that  the  proceeding  to  forfeit  is  criminal  in  character. 
37  Ann.  200j  7  Ann.  276. 

The  judgment  forfeiting  the  bond  was  signed  on  the  22d  of  Novem- 
ber, 1884,  and  the  appeal  was  sought  and  granted  on  June  8th  follow- 
ing (1885). 

In  appealable  criminal  cases,  the  appeal  must  be  asked  during  the 
term  at  which  the  judgment  is  rendered  and  not  after,  and  it  must  be 
made  returnable  within  ten  days  from  the  granting.  Act  1878,  No.  90, 
secB,  1 ,  3  and  4. 
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The  appeal  was  prayed  for  by  petition  and  asked  to  be  made  return- 
able to  this  Court,  at  New  Orleans;  on  the  second  Monday  of  February^ 
188().  Tlie  order  was  in  accordance.  For  this  error  the  appellant  is- 
responsible,  as  ho  suggested  an  improper  return  day. 

As  tlic  appeal  was  not  asked  during  but  after  the  term  at  which  the 
judgment  complained  of  was  rendered,  and  is  besides  made  returnable^ 
at  appellants'  suggestion,  on  an  improper  day,  in  violation  of  law,  it 
cannot  be  maintained. 

It  is  ordered  that  the  appeal  be  dismissed. 


38    3641 

JU^l  No.  9598. 

The  State  of  Louisiana  vs.  Eugene  Offutt. 

A  motion  for  a  now  tilol  made  in  a  criminal  canse,  after  sentence,  after  the  case  has  beeift< 

flonlly  closed  and  an  appeal  taken,  comes  too  late. 
Heuco,  tlie  trial  Judge  does  not  err  if  he  refuses  to  direct  his  clerk  to  include  such  tardy  and 

in-clevant  proceedings  in  the  transcript  of  appeal. 
Thcrcf.>re,  the  Supreme  Court  trill  not  entertain  any  proceeding  intended  to  cooroe  the  di»> 

trict  Judge  to  order  the  introduction  of  such  foreign  matters  in  the  tianscrlpt. 

APPEAL  from  the  Seventeenth  District  Court,  Parish  of  East  Baton^ 
Rouge.    Burgess,  J. 

M,  J.  Cuuningham,  Attorney  General,  and  L.  D.  Beate,  District  Attor- 
ney, for  the  State,  Appellee. 

JT.  A.  Cross  for  Defendant  and  Appellant. 


On  Application  for  Certiorari. 

Tlie  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  The  accused  complains  of  the  refusal  of  the  district  judge 
to  direct  his  clerk  to  include  in  the  transcript,  as  part  of  the  record,  a 
supplemental  motion  for  a  new  trial  made  by  his  counsel,  and  the  affi- 
davit  of  a  witness  made  in  support  thereof,  after  the  trial  had  been 
concluded. 

His  object  is  to  present  his  said  motion  together  with  the  supporting 
affidavit  and  the  judge's  refusal  of  the  new  trial  to  the  action  and  revi- 
sion of  this  Court. 

His  own  petition  shows  that  the  motion  in  question  was  presented 
after  a  final  disposition  by  the  trial  judge  of  a  timely  motion  made  by 
his  counsel  for  a  new  trial,  after  sentence  had  been  passed  on  him,  and 
after  the  case  had  been  finally  closed  and  an  appeal  taken.  Hence,  the 
motion  and  the  affidavit  form  no  part  of  the  proceedings  held  in  bis- 
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trial.  Tlie  appeal  which  he  had  taken  from  the  sentence  of  tlic  court, 
^nd  from  the  verdict  of  tlie  jury,  before  he  presented  the  motion  in 
•question,  can  present  for  review  only  snch  things  and  matters  as  liave 
occurred  daring,  and  form  parts  and  elements  of,  his  trial. 

It  follows  that  we  would  be  powerless  to  consider  or  give  legal  effect 
'^o  the  proceedings  whieli  liis  counsel  is  now  seeking  to  bring  up  to  our 
notice,  even  if  they  had  been  included  in  the  transcript. 

On  appefvl  from  a  criminal  prosecution,  this  Court  has  no  more  con- 
•cern  with  proceedings  or  other  incidents  connected  with  tlio  accused 
or  with  the  charge  under  which  he  has  been  convicted,  which  have 
<iccurred  subsequently  to  the  trial  and  sentence,  tlian  it  would  have 
with  the  mode  of  incarcerating  the  accused,  or  with  the  action  of  tho 
Executive  Department  of  the  State  in  enforcing  the  judgment  of  tho 
court,  or  in  commuting  or  remitting  sucli  sentence. 

It,  therefore,  appears  to  us  that  far  from  erring  in  tho  refusal  com- 
plained of,  the  district  judge  would  have  committed  a  grievous  error 
if  he  had  followed  the  suggestion  of  defendant's  counsel,  aud  had  thus 
•ordered  his  clerk  to  inject  in  the  transcript  matters  which  were  entirely 
foreign  to  the  only  issues  which  could  have  been  tried  on  appeal. 

The  reliance  of  counsel  on  the  decision  in  tho  case  of  The  State  vs. 
Bess,  31  Ann.  191,  cannot  avail  him  in  the  relief  which  he  now  seeks 
to  obtain. 

In  that  case  the  matters  which  were  missing  from  tho  transcript 
formed  essential  and  vital  parts  of  the  defendant's  trial,  aud  presented 
issues  which  the  appellate  tribunal  had  the  undoubted  right  to  con- 
sider and  to  dispose  of. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  writ  of  cer- 
tiorari herein  applied  for  be  denied. 


On  the  Merits. 

It  is  not  error  for  a  Judge  to  saatain  a  challenge  for  canse  to  a  juror  on  tho  ground  that  ho 

does  not  underatand  the  ordinary  use  of  the  EugliMh  langungo. 
A  bill  of  exceptions  to  the  ruling  of  the  judge  In  refusing  a  new  trial,  which  simply  states 

tho  fact  of  the  overruling  without  any  recitation  of  fiicts  relied  on  or  statement  of 

grounds  on  which  the  Judge  acted,  affords  no  basis  for  reviewing  the  ruling,  because  it 

affords  no  certification  of  the  facts  recited  in  the  motion. 
:lf ewly  discovered  evidence,  merely  tending  to  Impeach  or  discredit  witscsses  who  have  tes* 

tificd  on  the  trial,  does  not  necessarily  afford  ground  for  now  trial,  and  wo  are  not  dis. 

posed  to  disturb  rulings  on  such  question. 


Fknmeb,  J.    The  case  is  before  us  on  three  bills  of  exception. 
Bills  Nob.  1  and  2  are  so  clearly  meritless  that  they  scarcely  require 
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notice.  After  a  juror  had  been  examined  on  bis  voir  dire  and  accepted 
by  both  parties,  the  district  attorney,  suggesting  that  perhaps  the  juror 
had  not  understood  t]ie  questions  propounded  to  liim,  desired  to  qnes- 
tion  him.  on  that  point.  The  court  asked  the  juror  if  he  had  under- 
stood; he  answered  in  the  affirmative  and  remained  on  the  jury.  This 
is  the  subject  of  tlie  first  bill. 

The  second  is  hardly  less  frivolous,  being  taken  to  the  ruling  of  the 
conrt  in  sustaining  a  challenge  for  cause  of  a  juror,  the  court's  reason 
being  that  he  was  'Mgnorant  of  the  ordinary  use  of  the  English  Ian- 
gunge.''  This  was  a  proper  exercise  of  the  power  expressly  granted  to 
the  judge  to  the  jury  law.    See  Act  No.  54  of  1850. 

The  third  bill  is  to  the  overruling  of  a  motion  for  new  trial.  It  la  in 
the  following  words:  ''Bo  it  remembered  that  the  court  overruled  the 
motion  for  a  new  trial  filed  by  the  accused  for  the  grounds  stated. 
Whereupon  the  accused  excepted  to  the  ruling  of  the  court  and  tend- 
ers his  bill  for  signature  and  approval." 

Such  a  bill  afibrds  no  basis  for  reviewing  the  action  of  the  conrt  in 
this  case. 
The  motion  for  new  trial  was  based  on  two  grounds: 
1st.  That  tiio  verdict  was  contrary  to  the  law  and  the  evidence; 
2d.   Newly  discovered  evidence. 

The  latter  was  on  points  immaterial  to  the  intrinsic  merits  of  the 
case,  and  went  merely  to  impeach  the  veracity  of  the  prosecuting  wit- 
nesses by  contradicting  certain  statements  which  the  motion  alleges 
they  had  made. 

But  we  have  nothing  but  the  allegations  of  accused  that  the  wit- 
nesses had  made  the  statements  proposed  to  be  contradicted,  and^for 
aught  we  know,  the  judge  may  have  denied  the  motion  on  the  ground 
that  no  such  statements  had  been  made.  At  all  events,  the  recoi-d 
affords  no  certification  of  the  truth  or  pertinency  of  the  matters  alleged 
or  of  the  grounds  on  which  the  judge  based  his  ruling;  and  surely  it 
would  be  utterly  rash  for  us  to  pronounce  his  ruling  erroneous. 

Besides,  newly  discovered  evidence  merely  tending  to  impeach  or 
discredit  a  witness  who  has  testified,  is  not  necessarily  good  ground 
for  a  new  trial,  and  we  are  not  disposed  to  disturb  the  ruling  of  the 
trial  court  on  such  a  question.  State  vs.  Young,  34  Ann.  346;  State 
vs.  Fahey,  35  Ann.  10;  36  Ann.  11. 

Judgment  affirmed. 
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No.  9654. 
Mary  L.  Saunders  et  al.  vs.  Sallie  E.  Bur]K's. 

A  anit  Rgainst  a  married  womRn  shonld  be  brought  against  her  and  ber  husband. 

It  is  onl3*  in  case  the  husband  is  absent  or  refnsf  s  his  authoiisation  Ihat  the  Judge  can  val* 

idly  anf  botizo  the  vife  to  stand  in  Judgment  alono. 
In  this  case,  tbo  husband  was  not  tued  and  has  not  appeared.    Tbere  being  no  al7egation  or 

pretense  that  ho  was  absent  or  had  refused,  the  Jiidge^s  authorisation  was  invalid. 
The  vice  was  not  cured  by  going  to  trial  without  excepting  on  this  ground.    The  objectiona 

to  evidence  on  tbo  ground  that  the  wife  was  not  legally  authorized  to  stand  in  Judgmeni 

should  havo  been  sustained. 
Under  Article  €06,  C.  P  ,  the  Judgment,  however  rendered,  was  subject  to  nullity. 

A    PPEAL  from  the  Eleventli  District  Court,  Parish  of  Natchitoches* 
jtx.     Pierson,  J. 


Waikins,  Scarborovgh  d  Carver  for  Plaintifi's  and  Appellees : 

1.    The  incapacity  of  ihe  wife  is  ic  move  d  by  the  authoiizalion  of  the  husband  or  the  Judge. 
R.  C.  C.  1786. 
The  objection  is  waived  by  previous  pica  and  amtcer,  in  which  the  husband  joined,  and 
could  not  thereafter  bo  urged  by  way  of  objection  to  the  introduction  of  evidence.    C.  P. 
107,  118  ;  14  Ann.  eOfi;  10  Ann.  C04  ;  9  Ann.  216;  5  Ann.  369. 

5.  The  individual  creditor  may  exercise  thn  revocntoty  action  after  he  has  obtaine<l  a  final 
Judgment  against  his  debtor,  without  making  his  debtor  a  party.    R.  C.  C.  1972, 1975. 

Tho  defendant's  objections  were  dilatory  in  their  character,  and  should  havo  been  spe- 
cially plead  and  previous  to  answering  to  the  merits. 

3.  The  defendant  must  be  restricted  to  proving  tho  price  or  consideration  mentioned  in  the 
mortgage  and  dation.    ChaflTe  vs.  Sheen,  34  Ann.  6£0;  R  C.  C.  1900. 

4.  As  thero  was,  and  is,  in  existmcc  a  matiimonial  community,  property  purchased  in  the 
name  of  either  of  tho  spouses  falls  into  it  and  forms  part  of  it,  unless  tho  married  woman 
assorting  title  makes  lull  and  conclusive  pioof  as  against  husband's  creditors.  R.  C.  C. 
8402;  SOAun.  o83;  15  Ann.  119;  26  Ann.  5:>2;  20  Arn.  531,  206;  24  Ann.  295,  521 ;  32 
Ann   454,611;  33  Ann.  806. 

5  Recitals  in  the  acts  of  salo  are  of  themselves  no  proof  of  the  amount  of  the  consideration 
paid,  nor  by  whom  samo  Was  paid.  12  La.  302;  Dcmaloy  vs.  Pollock,  7  N.  S.  460;  Bulsson 
vs-  Thompson  ;  33  Ann.  600,  ^  ngcle  vs.  Soblie. 

6.  A  wifo's  dation  from  her  husband,  in  satisfaction  of  his  indebtedness  to  her,  without  an 
adequate  and  legitimate  consideraticn.  Is  in  violation  of  a  prohibitory*  law  and  void  R. 
C.  C.  2446;  4  Ann.  C5;  1  Ann.  .301;  2  Ann.  483;  7  Ann.  S2:  11  Ann.  265;  21  Ann.  466;  4 
La.  421;  30  Ann.  7cO;  5  Ann.  594;  2:)  Ann.  439. 

7-  Tho  defendant  had  no  light  to  demand  or  receive  interest  on  the  debt  her  husband  owed 
her  during  the  existence  of  the  community.    R.  C.  C.  2386, 2402 ;  19  La.  581;  3  Ann.  611. 

Jack  cC  Dismukes  for  DefeDdant  and  Appellant: 

No  valid  Judgment,  annulling  as  simulated  a  dation  cnpaiement  mode  by  the  husband  to  the 
wife,  can  be  pronounced  against  tho  wife  ttii  jurin  and  alone,  in  the  absence  of  aver 
ments  of  his  inability  or  refusal  to  act;  and  where  the  petition  itself  charges  that  the 
wife  is  not  separate  in  estate  from  him,  and  that  ho  is  present  in  the  parish  and  fails  tc- 
pray  that  ho  be  cited  with  her  or  be  made  a  party  in  any  way. 

In  such  a  case  there  is  neither  ligLt  nor  canso  of  action  disclosed,  and  tho  vice  is  so  glaring 
aitd  rnndameutal  that  it  may  be  brought  to  the  attention  of  the  eonrt  by  exception  before 
or  after  issue  Joined,  by  ol^ections  to  evidence,  by  plea  or  suggestion  on  appeal,  and 
even  after  the  light  of  appeal  has  lapsed  by  diiect  action  of  nullity  brought  by  the  wife, 
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the  baaband  or  the  hoirs;  luoroorer,  tho  coni-t  may  aod  should  tx-officio  notice  and 
declare  tho  nullity.  C.  P.  art  606;  3  N.  S.  49d;  3  Ann.  3,  806;  13  Ann.  350;  14  Ana.  165 
15Ann.C28;  23  Ann.  383;  2d  Ann.  840;  13  Ann.  339;  18  Ann.  731;  29  Ann.  600;  C.  P. 
arts  604  ami  609. 

"'  When  one  intends  to  sue  a  marrted  woman  for  a  caane  or  actfou  relative  to  her  own  sepa- 
*  rate  interest,  the  suit  mast  be  broa<;ht  both  against  her  and  her  husband.    Should  the 
husband  be  absent,  tho  plaintiff  rou^t  demand  that  she  bo  authorized  by  the  Judge  before 
whom  the  suit  is  brou;;ht  to  defend  it  alouo."    C.  P.  art.  118. 

The  Jnd^e  cannot  authorize  the  wife  to  deteiid  a  suit  if  the  husband  be  not  absent  or  inter- 
dicted or  does  not  rcfuxe  to  authorize  her.  11  Ann.  69;  24  Ann.  141 ;  Kanning's  Unre 
ported  Coses,  p.  65 . 

Where  tho  husband  is  made  a  party  and  Joins  in  the  answer  or  suffors  default  to  bo  con- 
firmed against  him,  after  being  duly  cited,  his  authorization  of  the  wife  is  legally  inferred, 
aliter,  is  not  made  a  party  and  not  cited.    2d  Ann.  403;  29  Ann.  749  ;  34  Ann.  1048. 

In  a  suit  to  annul  or  to  leroko  a  sale  of  an  immovable  for  simulation  or  fraud,  the  vendor  is 
a  necessary  party.    31  Ann.  2j9,  196;  32  Ann.  91 ;  15  L.  503;  10  R.  387;  8  Ann.  386. 

Actions  to  annul  a  datum  en  paieinent,  made  by  the  husband  to  the  wife  for  fraud  and  sim- 
nlation,  combino  the  elements  both  of  ihn  revocatory  action  and  of  the  action  en  deelara- 
tion  de  iimulation,  and  where  more  than  ono  yoar  has  elapsed  between  the  execution  and 
registry  of  (he  transfer  and  tho  date  of  service  of  citation  in  the  suit,  the  features  of  the 
revocatory'  action,  such  as  inadcqnacy  of  pi  ice,  undue  preference,  and  otheis  peculiar  to 
that  proceeding,  may  bo  eliminatod  by  tho  plea  of  prescription  of  one  year,  leaving  tlie 
issue  as  one  of  simulation  vel  non.  S  Ann.  G59 ;  3  Ann.  248 ;  4  Ann.  36 ;  6  Ann.  87,  439 : 
7  Ann.  298;  12  Ann.  889;  14  Ann.  lOG;  24  Ann.  124,  246;  30  Ann.  749,  966;  31  Ann.  594; 
34  Ann.  347,  883. 

Tho  object  and  etfectof  tho  proceeding  thus  eliminated  of  the  elements  of  the  revocatory 
action,  is  to  unmask  the  title  iu  favor  of  all  tho  creditors,  indiscriminately,  and  Uiis  pre- 
supposes that  the  act  never  had  anything  more  than  a  more  semblance  of  existence,  and 
that  it  was  wholly  without  Just  cause  or  consideration.    37  Ann.  308;  11  Ann.  168,  :!65. 

When  an  actual  consideration,  no  matter  how  iundcquatc,  has  been  paid  by  the  purchaser 
in  an  nlloged  sale,  it  is  not  a  simulation,  and  should  the  consideration  be  diffei-ent  from 
that  statcil,  it  suffices,  if  it  bo  a  valid  on?.  32  Ann.  94 ;  1  Ann.  132 ;  2  Ann.  323,  913,  950; 
4  Ann.  30;  8  Ann.  431;  12  Ann.  173;  G.  C.  art.  1900. 

Tho  husband  may  make  a  dation  en  paiement  to  his  wifo  for  a  legitimate  cause,  such  as  the 
replacing  of  her  paraphernal  eifects,  whether  her  claims  are  liquidated  by  Judgment  or 
secured  by  mortgage  or  not.    C.  C.  art.  2440;  33  Ann.  S18,  533;  30  Ann.  745;  8  Ann.  485. 

**A  succcssiou  is  acquired  by  tho  legal  heir  immediately  on  the  death  of  the  person  to  whom 
ho  succeeds."    C.  C.  940. 

f  *Prupc^t^-  adjudlcatc<l  to  a  married  heir  at  a  succession  sale  and  paid  for  out  of  her  herit- 
able share,  becomes  her  separate  property,  and  docs  not  fall  into  the  community  between 
her  and  Iter  husband."  33  Ann.  425;  34  Ann.  1047;  3  Ann.  930;  14  Ann.  722;  5  Ann. 
74 J;  6  Ann.  803;  20  Ann.  40. 

Wliere  it  is  shown  that  tho  husband  actually  received  and  appropriated  the  paraphernal 
funds  of  the  wifo,  tho  croditors  are  not  concerned  aa  to  how  or  why  she  received  tho 
property.    36  Ann.  317. 

A  Judgment  not  attacked  for  fraud  Is  prima  faeU  good  as  to  third  parties .  30  Ann .  266 ;  5 
Ann.  401 ;  4  Ann.  135 ;  17  L.  305 ;  15  L.  59. 

**The  wife  has,  during  marriage,  a  right  of  action  against  her  husband  for  the  restitution  of 
her  paraphernal  effects  and  the  fruits  of  them."    C.  C.  2390,  3391,  2387;  35  Ann .  806. 

The  settled  Jurisprudence  in  regard  to  the  wife's  paraphernal  property  is,  that  the  hasband 
is  presumed  to  exercise  administration  until  the  contrary  be  shown,  and  that  in  all  cases 
the  harden  of  proof  Is  on  those  who  have  an  interest  to  contest  it.  16  Ann.  145;  39 
Ann.  164. 
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When  tb«re  is  no  eviitcBce  showing  that  the  wife  admiulstered  ber  paraphernal  property 
separate  and  alone,  It  is  the  presumption  that  the  hasband  need  tbo  fands  as  bis  own. 
18  Ann .  588 ;  Ibid,  105 :  C.  C.  KiOS.  S363 . 

The  rule  anaonnced  in  33  Ann.  609,  that  declarations  of  the  hnsband  and  wife,  contained  in 
notarial  actj,  are  no  legal  evidence  of  the  facts  thay  state,  applies  te  their  declarations 
made  »fU«r  sfM,  and  does  not  mean  that  recitals  contained  in  Judgments  and  sheriffs' 
deeds  must  be  proven  aHundo. 


The  opinioii  of  the  Court  was  delivered  by 

Fenner,  J.  This  action  is  brought  by  plaintiffs,  who  are  judgment 
creditors  of  Geo.  W.  Thompson,  against  his  wife,  Sallie  E.  Bums,  to 
annul,  as  fraudulent  simulations,  a  special  mortgage  and  subsequent 
-dation  en  paiement  made  by  Thompson  to  his  said  wife,  in  fraud  of  liis 
creditors. 

The  action  is  brought  against  the  wife  alone.  The  husband  is  not 
•cited  or  made  a  party  and  no  relief  is  asked  against  him. 

Serious  objections  are  urged  against  the  sufficiency  of  the  authoriza- 
tion of  the  wife  to  enable  her  to  stand  in  judgment. 

Article  118,  C.  P.,  says :  "  When  one  sues  a  married  woman  for  a 
cause  of  action  relative  to  her  own  separate  interest,  the  suit  must  be 
brought  both  against  her  and  her  husband.  Should  her  husband  be 
absent,  the  plaintiff  must  demand  that  she  be  authorized  by  the  judge 
to  defend  it  alone." 

The  suit  was  not  brought  against  her  and  her  husband.  Thei*e  was 
no  demand  for  the  judge^s  authorization.  There  was  no  allegation 
«howing  or  pretense  that  the  husband  was  absent  or  that  he  refused  to 
authorize  his  wife. 

The  law  is  clear  and  this  Court  has  distinctly  held  that  the  judge 
cannot  authorize  the  wife,  when  the  husband  is  not  absent  and  has  not 
refused  to  give  his  authorization.  Delacroix  vs.  Hart,  24  Ann.  141. 
Hence  the  judge's  authorization  in  this  case  was  illegal  and  insufficient 
to  enable  the  wife  to  stand  in  judgment. 

It  is  claimed,  however,  that  this  defect  was  cured  by  the  appearance 
of  the  husband  conjointly  with  the  wife  in  the  filing  of  an  exception  of 
Us  pendens.  But  we  find  no  such  appearance.  It  is  inferred  solely  from 
the  fact  that  the  exception  begins.  "Now  come  the  defendants,  etc." 
No  mention  is  made  of  the  husband  or  of  his  authorizing  the  wife,  and 
as  he  was  not  a  defendant  or  a  party  in  any  mode,  we  see  not  how  the 
mere  use  of  a  plural  can  be  construed  as  including  him. 

The  answer  of  tho  defendant  wife,  under  which  issue  was  joined  aiid 
■all  further  proceedings  had,  was  filed  exclusively  in  her  own  name, 
without  reference,  direct  or  indirect,  to  her  husband.  We  think  this 
•defect  invalidates  the  whole  proceeding. 
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Her  failure  .to  except  on  this  groan d  cannot  cure  the  vice.  Even  her 
unauthorized  confeBsion  of  judgment  would  be  invalid.  Art  606,  C. 
P.,  (see  Delacroix  vs.  Hart,  24  Ann.  141),  declares  the  nullity  of  a 
judgment,  ''if  rendered,  even  contradictorily  against  a  person  dis- 
qualified by  law  from  appearing  in  a  suit,  as  a  married  woman  without 
the  authorization  of  her  husband  or  of  the  court." 

The  defendant  called  attention  to  the  fatal  defect  of  the  proceedings 
by  objecting  to  all  evidence,  on  the  grounds  that  she  was  a  married 
woman,  that  her  husband  had  not  been  joined  or  cited,  that  he  was  not 
absent  and  that  the  judge^s  authorization  was  insufficient. 

The  objections  were  valid  and  should  have  been  sustained. 

Further  objection  was  made  on  the  ground  that  the  husband  was  a 
necessary  party  in  his  own  right.  As  we  shall  remand  the  case,  we 
mention  it  for  the  purpose  of  saying  that  we  consider  it  a  serious  one, 
and  that  the  dictum  of  certain  decisions  that  in  an  action  to  annul  a 
contract  for  fraud  or  simulation,  it  is  not  necessary  to  make  the  origi- 
nal debtor  a  party  when  the  debt  is  reduced  to  judgment,  is  not  free 
from  doubt  as  to  its  correctness  and  rests  on  authority  slighter  than  is 
generally  supposed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  the  case  be 
remanded  to  the  lower  court,  in  order  that  the  husband  of  defendant 
may  be  cited  and  for  further  proceedings  according  to  law,  plaintifiT 
and  appellee  to  pay  costs  in  both  courts  thus  far  incurred. 


No.  9674. 
L.   G.  Barron    and    Gerom£    Barron  vs.  J.  W.  Jacobs   et  al. 

▲  snit  in  rovcDdicatioo  of  real  eatate  most  bo  diBmissed,  ivbero  it  appears  tl;iat  prior  to  tho 
iuatitution  thoroof.  the  plaintiffn  liave  sold  all  their  intereet  to  the  land. 

The  dismissal  of  snch  suit  cariies  with  Jt  that  of  an  intei-venor  clainiinj;  the  same  property 
as  plaiotifTs  vendee,  tho  more  so,  where  in  terms  the  Judgment  so  expressly  declares. 

y\  PPE  AL  from  the  Eleventh  District  Court,  Parish  of  Natchitoches. 
Pierson,  J. 


A 


WatkinSf  Scarborough  tt  Carver  for  Plaintiffs  and  Appellants. 

W,  Q,  McDonald  and  E.  E,  Bttckner  for  Defendants  and  Appellees* 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J«    The  plaintiffs  sue  to  recover  the  undivided  half  of 
certain  real  estate,  by  inheritance  from  their  deceased  mother. 


NEW  ORLEANS,  APBIL,  1886.  371 

8Ut«  Ts.  Williams. 

The  defendant  denies  the  plaintiffs'  pretensions,  claims  title  and  calls 
Ins  Tendora  in  warranty. 

The  warrantors  excepted,  charging  that  the  writ  was  brought  with- 
ont  the  consent  or  knowledge  of  plaintiffs  and  is  the  result  of  a  con- 
spiracy to  delay  the  collection  of  a  mortgage  claim,  etc. 

On  the  day  preceding  the  trial  of  the  exception,  Mrs.  Thompson  in- 
tervened, claiming  title  to  the  land  in  controversy. 

On  the  trial  of  the  exception,  it  was  proved  without  objection  that,, 
on  the  10th  of  May,  1883,  the  plaintiffs,  some  sixteen  months  previous 
to  the  institution  of  this  suit,  which  was  brought  on  January  3, 1885,. 
had  sold  and  transferred  to  Mrs.  Thompson  their  interest  in  the  same 
proi>erty  sued  for. 

After  hearing  evidence,  the  district  court  dismissed  the  suit  and  the 
intervention.  The  judgment  thus  rendered  is  now  before  us  for  review.. 

The  court  decided  correctly : 

The  transfer  by  plaintiffs  of  their  interest,  whatever  it  was,  stripped 
them  of  any  right  to  sue  for  the  same  as  though  the  transfer  had  not 
taken  place. 

The  dismissal  of  the  suit  carried  with  it  the  intervention.  It  cannot 
be  claimed  that,  by  joining  the  plaintiffs,  the  intervenor  became  a 
plaintiff  or  substituted  herself  to  the  plaintiffs. 

If  she  has  any  right  to  the  land  in  question  she  will  have  to  bring  a 
prqper  proceeding  to  have  the  same  recognized  and  enforced. 

Judgment  affirmed. 


No.  9601.  88    371} 

The  State  of  Louisiana  vs.  Reuben  S.  Williams. 

An  ioformatioD  charging  the  sccnsed  with  on  sssanlt  with  a  (langerous  weapon,  to-wit:  » 
certain  pistol  *  *  with  intent  then  and  there  wilfully,  feloniously  aLtl  of  liis  malice 
aforethonght  to  Icill  and  mMider,  (to.,  is  a  snfficient  compliance  with  tho  reqalromenta 
of  Section  703  of  the  BcTlscd  Statutes,  wbioh  denounces  among  others  the  crime  of  an 
assault  with  intent  to  commit  murder. 

Is  criminal  cases  the  Supreme  Court  cannot  review  the  verdict  of  tho  Jury  on  questions  of 
fact  The  Jury  aro  tlie  sole  Judges  of  the  sufficiency  of  the  evidonce  as  to  tho  guilt  or 
Innocence  of  the  accused. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans^ 
Roman,  J. 

M.  J.  Cttnnitigham,  Attorney  General,  and  Lionel  Adams,  District 

Attorney,  for  the  State,  Appellee : 

1.  It  is  not  requisite  to  charge  in  the  indictment  anything  more  ihan  is  necessary  to  acca^ 
rately  and  adequately  express  the  ofTenee.    Whart.  Cr.  PI.  and  Pr.,  Sec.  158.  Therefor* 
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when  the  orime  is  charged  vUb  oertainty  and  precietoD,  with  a  complete  deecriptlon  of 
«ach  facta  aa  constitute  it  in  the  langnaj^e  of  the  statute,  and  the  accused  in  bearing 
the  indictment  read,  woald  dearly  anderstand  the  charge  be  is  called  on  to  answer,  and 
the  coart  coald  feel  no  doubt  as  to  the  Judgment  to  be  pronounced  on  conviction,  the  in- 
dictment is  good.  9  Ann,  t06;  lb.  Sit;  13  Ann.  243  ;  34  Ann.  aS9;  S3  Miss.  SU;  8  Bbick. 
^IS ;  2  Iowa  les  ;  13  Miss.  13 ;  19  Misa.  268 ;  5  Black.  548 ;  3  Strob.  969 ;  6  Miss.  147  ;  1 
Nott  &  McC,  9L  ;  3  Penn.  142;  3  McCord,  442;  16  Mason,  448;  20  Pick.  356;  3  Gratt. 
590;  6  Oratt.  664  ;  3  Blackf.  307;  1  Bally.  144. 

Pursuant  to  this  rule  of  construction  it  was  held  in  Tennessee  that,  in  an  indictment 
for  malicious  shooting,  it  waa  sufficient  to  charge  tliat  the  accused  did  **  nnlawlnlly  and 
maliciously  shoot "  without  describing  the  pistol  or  the  circumstances  attending  the  act. 
State  Ts.  Ladd,  2  Swan,  226.  And  in  Louisiana  it  was  adjudged  that  an  information  for 
an  assault  by  wilfully  shooting  under  Sec.  79ij,  R.  S.,  need  not  allege  that  the  shooting 
was  done  with  a  dangerous  weapon.  State  vs.  Cognontch,  34  Ann.  SS9. 
In  an  indictment  for  assault  with  intent  to  murder,  at  common  law,  or  where  the  statute 
does  not  specify  the  instrument,  it  is  not  necessary  to  state  the  instrument  or  means 
made  use  of  by  the  assailant  to  effectuate  the  murderous  intent.  1  Whar.  Cr.  Law. 
Sees.  644,  190;  Whart  Cr.  PI.  and  Pr.  Sec.  159. 

Where  no  irregularity  is  complained  of  in  the  proceedings  at  common  law,  the  court 
trying  the  case  is  the  sole  tribunal  by  whom  a  new  trial  can  be  granted ;  and  the  refusal 
being  a  matter  of  discretion  cannot  be  reviewed  as  error.  Wh^r.  Cr.  PI.  and  Pr.  $  897. 
In  Louisiana,  the  iurisdiction  of  the  Supreme  Court  in  criminal  cases  depends  upon  the 
Constitution  alone.  It  cannot  review  the  acts  of  the  Judge  below  resting  in  his  discre- 
tion. To  the  exeroiae  of  that  jurisdiction,  confined  exclusively  to  questionaof  law,  an 
unmixed  question  of  fact  presents  an  insuperable  olyection.  Const  Art.  81 ;  8  R.  540 ; 
2  Ann.  921;  3  Ann.  497 ;  4  Ann.  505 ;  6  Ann.  311.  593,  631 ;  7  Ann,  47;  8  Ann.  114  ;  10 
Ann  501 ;  14  Ann.  79,  673,  735;  8  Ann.  312 ;  11  Ann.  81,  4S2,  479 ;  14  Ann.  40,  42  ;  12  Ann. 
895;  22  Ann.  9;  93  Mun.  149;  30  Ann.  92. 

In  roost  of  the  States,  however,  provision  is  made  for  obtaining  revision  by  an  appel- 
late court,  and  for  the  presentation  of  the  evideuce  to  the  appellate  tribunal.  Whar.  Cr. 
PI.  and  Pr.,  §  897.  As,  however,  in  criminal  trials,  the  presumption  is  in  favor  of  the 
verdict,  unless  the  record  affirmatively  overthrows  this  presumption,  even  in  such 
Jurisdictions,  the  court  will  not  disturb  the  evidence ;  and  it  must  do  this  in  such  man- 
ner as  to  show  that  manifest  iigostice  and  wrong  have  been  done  in  the  premises.  4 
Ark.  87  ;  2  Strobh.  60;  3  Strobh.  106  ;  16  Miss.  391 ;  5  Gratt.  703  ;  2  Nott  Sc  McC,  331. 

Jos.  0,  Walker  for  Defendant  and  Appellant : 

An  information  for  assault  with  intent  to  mni-der  (R.  8.  792),  will  be  set  aside  by  motion 
in  arrest  of  Judgment  as  fatally  defective,  if  it  do  not  state  the  facta  neoessarv  to  con- 
stitute the  assault.  2  Arch.,  Waterman's  Kotes,  p.  70:  Trexler  vs.  Stace,  19  Ala.  21 ; 
Beasley  vs.  State,  18  Ala.  535;  Petit  vs.  People,  3  Johns.  511. 

The  Supreme  Couit  will  review  the  ruling  of  the  Judge  a  vtu)  i-efusing  a  new  trial,  if 
clearly  erroneous,  although  it  involves  a  question  of  fact,  when  such  fact  is  made  to  ap- 
pear by  bill  of  exceptions.    32  Ann.  844,  1052 ;  33  Ann .  313 ;  30  Ann.  539. 


The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  Having  been  convicted  and  sentenced  to  imprisonment 
at  hard  labor,  under  the  charge  of  an  ' 'assault  with  a  dangerouit 
weapon,  to- wit :  a  certain  pistol  *  •  with  intent  then  and  there 
'Wilfully,  feloniously  and  of  his  malice  aforethought  to  kill  and  mur- 
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der,^'  etc.,  the  defendant  seeks  relief  by  means  of  a  motion  in  arrest 
of  judgment  and  a  motion  for  a  new  trial. 

1.  The  complaint  nnder  the  motion  in  arrest  is  that  the  information 
does  not  charge  or  describe  the  particular  manner  in  which  the  assault 
was  made  -,  whether  it  was  by  shooting  at  or  attempting  to  strike  th^ 
intended  victim  of  the  defendant  with  the  pistol,  or  otherwise. 

There  is  no  force  in  the  contention,  and  the  motion  was  properly 
overruled. 

The  information  complies  with  aH  the  requirements  of  the  Statute 
under  which  it  was  framed,  and  that  is  legally  sufficient.  The  Statute 
(Section  792,  Revised  Statutes)  reads  as  follows : 

'^  Whoever  shall  assault  another  by  wilfully  shooting  at  him,  or  with 
intent  to  commit  murder,  rape  or  robbery,  shall,  on  conviction  thereof^ 
be  imprisoned  at  hard  labor  not  exceeding  two  years.^' 

A  slight  comparison  of  the  words  of  the  information,  with  the  lan- 
guage of  the  Statute,  shows  at  once  that  the  former  contains  even 
more  than  the  necessary  ingredients  prescribed  in  the  Statute.  The 
gist  of  the  ofifense  therein  denounced  as  applicable  to  the  case  in  hand 
is  an  assault  coupled  with  the  intent  to  commit  murder. 

The  law  provides  for  several  distinct  crimes,  one  of  which  is  the 
charge  of  an  assault  by  wilfully  shooting  at  another ',  another  is  an  as- 
sault with  intent  to  commit  murder;  a  third,  an  assault  "with  intent  to 
commit  rape,  and  finally  an  assault  with  intent  to  commit  roboery,  all 
four  being  disjunctively  connected. 

Under  the  charge  as  contained  in  the  information,  the  accused  there- 
fore knew,  and  the  court  was  sufficiently  informed,  that  the  defendant 
was  to  be  tried  for  an  assault  with  a  dangerous  weapon,  to- wit:  a  pis- 
tol, not  by  wilfully  shooting  at  another,  but  with  intent  to  commit 
murder,  and  after  trial,  resulting  in  a  verdict  of  "guilty,"  the  court 
had  all  the  required  foundation  on  which  to  base  a  legal  judgment 
within  the  provisions  of  the  Statute. 

We  therefore  conclude  that  the  information  fully  covered  and  suffi- 
ciently described  the  offense  denounced  by  the  Statute.  State  vs. 
Cognovitch,  34  Ann.  529. 

2.  The  substance  of  the  motion  for  a  new  trial  was  that  the  evidence 
was  not  sufficient  to  justify  a  verdict  of  guilty  of  an  assault  with  in- 
tent to  commit  murder,  but  that  it  could  at  most  have  warranted  a 
verdict  of  an  assault  with  a  dangerous  weapon. 

Counsel  annex  to  this  bill  the  testimony  of  the  party  assailed  by  the 
accused,  which  had  been  taken  down  in  writing  by  the  committing- 
magistrate,  and  which  had  been  read  to  the  jury  at  the  trial.    We  will 
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not  do  the  iigary  to  the  counsel  of  the  defendant  of  Bupposing  for  one 
moment  that  they  are  serioua  in  pressing  ns  to  consider  that  testimony 
witli  the  object  which  they  propose. 

But  candor  compels  us  to  say  that  we  ai*e  simply  amazed  at  their 
attempt,  regardless  of  the  motive  which  prompted  it. 

We  had  indulged  the  hope  that  the  last  of  such  errors  had  been 
committed  in  the  case  of  Taylor,  37  Ann.  40.  Hereafter  we  shall  pass 
oyer  such  means  of  defense  as  absolutely  trivial  and  unworthy  of  con- 
sideration. 


Judgment  affirmed. 


No.  9651. 


The  State  of  Louisiana  vs.  Dennis  Botd. 

Opinion  based  on  conversations  is  no  ground  for  ohallongo  of  a  Juror  when  the  juror  states 
that  he  can  try  the  case  according;  to  the  law  and  the  evidence,  taking  the  law  from  the 
court  and  tho  evidence  from  tho  sworn  witnesses,  and*  do  esact  Jastlce,  repirdlessof 
sncli  opinion. 

Where  tlie  defendant  has  attempted  to  impeach' the  testimony  of  witnesses  for  the  State, 
the  latter  mny  support  tho  same  by  evidence  character  for  veracity  and  it.tegrity. 

When  tho  term  of  the  distiict  court  has  been  fixed  and  beeuu  two  weeks  befora  tlie  session 
of  the  Circuit  Court,  and  the  accused  has  been  tiied  and  convicted  before  the  boginuinff 
of  the  latter  term,  and  when,  havin*;  uo  buainesM.  the  Ciicuit  Court  doe<(  not  meet,  the 
district  court  violates  no  law  in  contiuuiog  its  term  for  the  purpose  of  disposing  of  mo- 
tions tor  new  trial,  etc.,  and  passing  sentence  on  the  convicted  defendant. 

When  a  defendant  has  been  once  arraigned  and  bus  pleaded  to  an  indictment  on  a  formec 
trial,  re-arraignment  is  unnecessary,  and  if  made,  it  is  no  objection  that  the  case  ha« 
been  previouitly  set  for  trial. 

APPEAL  from  the  Second  District  Court,  Parish  of   Bossier. 
Dreio,  J. 


M,  J,  Cunningham,  Attorney  General,  J.  A.  W.  Lowery^  District  At- 
torney, and  M.  0.  Elstner,  for  the  State,  Appellee. 

Defendant  unrepresented. 

The  opiuion  of  the  Court  was  delivered  by 

Fenner,  J.  The  defendant,  under  sentence  of  death  for  murder,  is 
xmre  presented  by  counsel  in  this  Court.  We  have,  therefore,  given  to 
the  charges  of  error  presented  on  the  face  of  the  record,  that  close  and 
careful  scrutiny  which  the  gravity  of  his  situation  merits. 

1.  We  find  a  bill  of  exceptions  to  the  overruling  by  the  judge  of  a 
challenge  for  cause  of  a  juror  on  the  ground  of  fixed  opinion.  After 
ao  me  statement  as  to  an  opinion  formed  by  him  from  conversations 
with  citizens  living  in  the  neighborhood  of  the  occurrence,  not  profess- 
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ing  to  have  been  witnesses  however,  the  juror  stated  emphatically 
-'^  that  he  could  go  into  the  jury-box  as  a  juror  sworn  to  try  this  case 
according  to  the  law  and  the  evidence,  taking  the  law  from  the  court 
and  the  evidence  from  the  witnesses  under  oath,  and  do  exact  justice 
between  the  State  and  defendant,  regardUsa  of  any  opinion  on  his  mind 
at  this  time.^ 

Unless  the  judge  disbelieved  this  statement,  which  he  did  not,  there 
was  no  ground  for  challenge.  State  vs.  Ford,  37  Ann.  443 ;  State  vs. 
McGee,  3G  Ann.  206;  State  vs.  Foster,  Id.,  877;  State  vs.  DeRance,  34 
Ann.  187 ;  State  vs.  Dugay,  35  Ann.  327;  Proffatt  on  Jury  Trial,  J  186. 

2.  The  exception  to  the  ruling  of  the  court  in  admitting  testimony 
as  to  the  character  for  truth  and  veracity  of  two  of '  the  State's  wit- 
nesses, is  not  good  under  the  circumstances  of  this  case,  where  the 
judge  states  that  on  cross-examination  of  other  witnesses,  the  counsel 
for  defendant  had  attempted  to  impeach  or  invalidate  their  evidence. 
We  think  this  brings  the  case  within  the  rule  laid  down  by  Grecnleaf 
and  supported  by  the  weight  of  authority :  "Where  evidence  of  con- 
tradictory statement  by  a  witness  or.of  otlier  particular  facts  is  offered 
by  way  of  impeaching  his  veracity,  his  general  character  for  truth 
being  thus  in  some  sort  put  in  issue,  it  has  been  deemed  reasonable  to 
admit  general  evidence  that  he  is  a  man  of  strict  integrity  and  scrupu- 
lous regard  for  truth."    1  Greenleaf  Ev.  ^  461). 

It  would  have  been  more  satisfactory  if  the  judge  had  stated,  with 
greater  peculiarity,  the  character  of  the  previous  attempt  to  impeach ; 
but  we  must  assume  that  it  supported  his  ruling  in  absence  of  anything 
to  show  the  contrary. 

3.  The  objection  to  the  legality  of  the  term  of  court  on  the  ground 
that  it  conflicted  with  the  term  of  the  Circuit  Court  was  untimely  and 
untenable.  The  term  had  been  called  and  opened  two  weeks  prior  to 
the  beginning  of  the  term  of  Circuit  Coui-t  and  accused  had  been  tried 
and  convicted.  At  the  time  when  the  Circuit  Court  should  have 
opened,  nothing  remained  but  to  dispose  of  motions  in  arrest  or  for 
new  trial  and  to  pass  sentence.  It  was  only  at  this  time  that  the  ob- 
jection was  raised.  But,  whatever  objection  might  exist  to  the  con- 
tinued session  of  the  court  during  a  term  of  the  Circuit  Court,  is 
disposed  of  by  the  fact  that  the  latter  court  had  no  business  and  held 
no  session.  No  conflict,  therefore,  arose,  and  neither  Art.  99  of  the 
Constitution  or  Act  7  of  1880  were  violated. 

4.  The  objection  that  he  had  not  been  arraigned  before  fixing  of  the 
case  for  trial,  is  disposed  of  by  the  fact  that  it  was  urged  only  after 
trial.    Besides,  he  had  been  arraigned  and  had  pleaded  to  the  indict- 
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ment  on  a  former  trial  and  re-r arraignment  was  unnecessary.  State  vs. 
Johnson;  10  Ann.  456;  see  also  State  vs.  Knne,  32  Ann.  999. 

Other  objections  to  the  regularity  of  the  proceedings  in  drawing  the 
venire  being  urged  for  the  first  time  on  motion  for  new  trial,  are  too 
late,  and  they  have  otherwise  no  merit. 

After  careful  examination  of  all  the  points  suggested  by  tlie  record^ 
we  are  Aatisiied  that  no  aid  of  counsel  could  have  benefited  defendant 
and  he  must'  submit  to  his  fate. 

Judgment  affirmed. 


No.  9561. 
Citizens'  Bank  op  Louisiana  vs.  N.  M.  Benachi. 

Defenses  of  want  of  consideration,  extinguishment  by  remission,  prematurity  resulting  fron» 
inexpiralion  of  extension  of  time  gran  ted,  against  a  mortgage  note  sued  on,  are  incon- 
sistent and  inadmissible. 
.  An  injunction  on  those  grounds,  the  evidence  snsUining  neither,  is  properly  dissolred. 

An  appeal  from  the  Judgment  dissoWing  is  frivolous,  and  damages  are  allowable. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 


Menry  C.  Miller  for  Plaintiff  and  Appellee. 
A,  B,  Philips  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  defendant  appeals  from  a  judgment  dissolv- 
ing an  injunction  obtained  by  him,  arresting  executory  process  issued 
against  real  estate,  mortgaged  by  him  to  secure  the  payment  of  the 
note  sued  on. 

The  grounds  upon  which  the  writ  issued,  as  set  forth  in  the  original 
and  supplemental  petitions,  are:  want  of  consideration;  extinguishment 
by  remission;  preinaturity  resulting  from  inexpiration  of  extension  of  time* 

It  suffices  to  say  that  not  only  are  the  defenses  inconsistent,  but  that 
the  record  is  barren  of  evidence  in  support  of  either. 

The  appellee  has  prayed  for  damages  for  a  frivolous  appeal,  and  is 
entitled  to  recover  same. 

Tlie  claim  bears  eight  per  cent  interest,  and  the  debtor  is  to  pay  ^xe 
per  cent  attorney's  fees.  The  claim  is  for  $3,298.  We  think  one  hun- 
dred dollars  a  rensonnble  allowance  for  such  damages. 

It  is  therefore  ordered  tlint  the  judgment  appealed  from  be  affirmed,, 
and  that  nppellee  recover  further  one  hundred  dollars  for  a  frivolous 
appeal  and  costs  in  both  courts. 
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No.  9698.  I  88   fHi 

\  45    635; 

The  State  ex  rel.  B.  D.  Wood  &  Bros.  vs.  Judge  of  Fourth  City     38  377, 

48    29t»| 

Court  op  New  Orleans.  48  790 

48  1253 
In  the  exeroise  of  its  rapeirieoryjariedictioii  tbe  Supreme  Court  cannot  entertain  a  com-      '^~^77l 
plaint  againat  an  inferior  court,  irbich  practically  involves  tbe  correctneea  of  a  Judg-      117    636\ 
ment  rendered  by  aaid  coort.,  wbich  bad  nnquestlonetl  Jariadiction  ratione  materia  et 
p^noneB  over  the  cause,  or  tbe  correctBees  of  any  ol  its  rulings  in  sach  a  cause,  when 
it  appears  that  the  rules  of  law  and  practice  governing  the  trial  of  causes  have  becBv 
obaorred. 
Such  an  attempt  wonld  be  an  nnjasttfiable  assumption  of  Jurisdiction  and  powers  not  granted 
by  the  Constitution,  or  sanctioned  by  law  or  Jurisprudence. 

4    PPLICATION  for  Certiorari  and  Prohibition. 


H,  Benshaw  and  TT.  8,  Benedict  for  the  Relators. 
T.  M.  Gill  for  the  Respondent. 


The  opinion  of  the  Conrt  was  delivered  by 

Poch£,  J.  The  complaint  of  the  relators  is  substantially  that  they 
are  being  harassed,  through  the  instrumentality  of  the  respondent 
judge  by  on€)  Jatnes  Sweeney  who  has  of  late  sued  them  in  said  court 
on  a  series  of  illegal  claims,  which  have  been  recognized  and  enforced 
by  judgments  in  said  court. 

They  allege  that  the  said  Sweeney,  in  order  to  avoid  appeals  from 
the  judgments  of  the  respondent  judge,  has  maliciously  and  wickedly 
subdivided  his  illegal  claim  against  them  into  fragments  su£Qciently 
small  as  to  be  unappealable,  and  for  which  he  has  brought  a  multipli- 
city of  suits  against  them,  which  suits  are  swiftly  decided  by  the  re- 
spondent judge  in  favor  of  said  Sweeney ;  and  that,  although  requested 
thereto,  the  judge  has  arbitrarily  refused  to  order  that  several  of  said 
suits  then  pending  be  consolidated,  under  which  order,  if  made,  they 
would  have  been  enabled  to  bring  said  cases  thus  consolidated  to  some 
superior  tribunal,  where  they  could  have  obtained  justice. 

Hence  they  invoke  relief  under  our  supervisory  jurisdiction. 

They  concede  that  the  respondent's  court  had  jurisdiction  in  each 
of  the  suits  brought  against  them  ratione  materice  et  personte,  and  the 
records  of  the  suit  in  question,  which  have  been  sent  up  in  obedience 
to  our  preliminary  writ  of  certiorari,  show  that  in  each  suit  citation 
was  duly  issued  and  served  on  the  defendants  therein ;  that  they  joined 
isBue  by  answer ;  that  time  was  given  for  the  preparation  of  their  de- 
fense ;  that  on  the  day  fixed  for  trial  they  were  heard  by  counsel ;  that 
their  witnesses  were  also  heard,  and  their  testimony  considered ;  that 
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jadgment  was  rendei*ed  only  after  a  legal  trial ;  that  their  motion  for 
a  new  trial  was  heard,  considered  and  in  due  course  overruled ;  in  a 
word,  that  all  the  forms  and  requirements  of  law  were  observed  and 
followed,  and  that  the  proceedings  were  all  regular  under  every  poflsi- 
ble  test  of  the  laws  applicable  in  the  premises. 

The  complaint  is  thus  reduced  to  the  charge  that  the  judge  has  de< 
cided  these  cases  against  the  law  aud  the  evidence,  and  tliat,  under 
our  supervisory  powers,  we  must  have  the  legal  authority,  and  that, 
under  our  constitutional  prerogatives,  it  is  our  duty  by  some  process, 
which  is  not  even  suggested,  to  relieve  these  relators  from  the  effect  of 
such  iniquitous  proceedings.  The  facts  in  this  case  develop  no  excep- 
tional circumstances. 

Such  an  attempt  would  simply  involve  us  in  an  extraordinary  pro- 
ceediug  looking  to  the  reversal  of  judgments  which  are  avowedly 
unappealable  in  character,  and  emanating  from  a  court  over  which  we 
have  no  appellate  jurisdiction. 

It  may  be,  as  alleged  by  relators,  that  they  have  been  unjustly  con- 
demned to  pay  sundry  amounts  wliich  they  do  not  legally  owe,  and 
that  the  respondent  judge  has  erred  in  all  his  rulings  against  them, 
but,  as  he  had  jurisdiction  in  the  premises,  and  as  he  has  violated  no 
rule  of  law  in  the  manner  of  conducting  the  trials  or  in  rendering  his 
judgments,  we  would  commit  a  still  gieater  wrong  if  we  attempted  to 
interfere  in  the  matter  without  legal  or  constitutional  waiTants. 

It  appeal's  to  us  that  the  evils  which  relators'  counsel  so  glowingly 
depict  cannot  be  remedied  by  the  judiciary  department  of  the  State 
government. 

In  the  case  of  Berthoud,  34  Ann.  782,  we  said : 

**It  may  very  well  be  that  this  judgment  is  in  flagrant  violation  of 
law,  will  work  irreparable  injury,  and  visit  a  great  hardship  on  the 
corporation  affected  by  it,  but  under  our  well  defined  jurisdiction  we 
are  powerless  to  relieve  the  relator,  and  have  no  more  authority  to 
revise  that  judgment  than  any  other  judgment  in  an  unappealable 
case,  falling,  as  this  undoubtedly  does,  within  the  jurisdiction  of  the 
court  which  rendered  the  judgment." 

The  line  of  demarcation  is  thus  sharply  defined  between  the  cases  to 
which  our  supervisory  jurisdiction  can  extend,  and  those  in  which  the 
judgments  cannot  be  disturbed  by  us,  go  that  we  have  no  option  but  to 
decline  our  inteiference  in  the  present  controversy.  State  ex  rel.  Zu- 
berbier  and  Behan  vs.  Judge,  33  Ann.  16 ;  State  ex  rel.  Valeton  r«. 
Skinner,  judge,  33  Ann.  255 ;  State  ex  rel.  Unbehagen  vs.  Nephler,  J.  P., 
36  Ann.  365 ;  Troegel  vs.  Judge,  35  Ann.  1164. 

It  is  therefore  ordered  that  the  preliminary  writs  herein  issued  b^ 
recalled  and  cancelled,  and  that  the  writs  of  certiorari  and  prohibition 
herein  prayed  for  be  refused  at  the  cost  of  relators. 
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No.  9377.  _ 

38    379 ' 

Mrs.  Adele  Bort  vs.  N.  Kino  Knox.  eii2  idgj 

An  action  to  annnl  a  Jadgment  mnat  be  broagbt  witbin  a  year  of  ita  rendition  wbere  tho  i 

Buit  ia  based  apon  alleged  frauds  or  ill-practices  or  witbin  a  year  of  tbe  discovery  of  the 
same. 

Where  a  party  i»  dniy  notified  of  sncb  alleged  frauds  and  ill  practices  orally  or  by  writing 
as  by  means  of  a  pe1ition.dnIy  served  on  bim,  and  refuses  to  believe  (be  oral  commnni- 
cation  or  to  read  the  written  notice,  he  will  be  bound,  bo  will  be  held  to  be  duly  notified  , 

as  If  he  had  in  fact  taken  thoroagh  personal  cognizance  of  the  information  imparted. 

APPEAL  from   tlie  SeventeeDth  District  Court,  Parish  of  East 
Baton  Rouge.     Sherburne,  J. 


K.  A.  Gross  for  Plaintiff  and  Appellant : 

1.  A  msrried  woman  cannot  be  authorised  by  tbe  )udge  to  stand  in  Judgment,  unless  cita- 
tion is  served  on  Ihe  husband,  or  an  attempt  to  cite  him  made.  24  Ann.  141 ;  9  Ann.  13  \ 
Boranton,  Vol.  2,  No.  446. 

S.      She  can  be  aothorlKcd  by  the  Judge  of  her  domicile  alone.    12  L.  71 ;  31  Ann.  174. 

3.  Obligations,  created  by  a  manied  woman  during  the  eommunity,  presumed  to  bo  for 
benefit  of  hor  bnsbaud  or  the  commnuity.    7  Ann.  666 ;  14  .\nn.  713. 

C  If  sbe  is  a  public  merchant,  it  must  bo  shown  that  they  aHao  out  of  her  business  as 
such :  C  Ann.  56;  especially  when  she  is  not  separate  iu  property. 

9.     Sbe  cannot  waive  protest  without  her  husband's  authorisation.    10  L.  161. 

C.  D<K:ree  of  judge  authorizing  her  to  rooitgage  hor  property,  cannot  givo  validity  to  past 
transactions.    S4  Ann.  89 ;  29  Ann.  123. 

7.  A  Jiulgraent  absolutely  null,  lor  want  of  parties  competent  to  stand  in  Jndgment,  is  not 
protected  by  presciiption.    25  Ann.  98 ;  5  Ann.  218 ;  21  Ann.  663 ;  23  Ann.  336. 

White  &  Saunders  and  F.  C.  Zacharie  on  the  same  side. 

David  N.  Barrow  and  Knox  &  Laycock  for  Defendant  and  Appellee : 

J.  Where  tbe  evidence  shows  a  defendant  had  full  knowledge  of  all  the  facts  of  her  trans- 
actions, on  which  a  Judgment  U  based,  before  rendition  of  tlie  said  Judgment,  and  more 
than  a  3'car  has  elapsed,  she  cannot  attack  the  Judgment  for  fraud. 

-fi.  Whore  the  evidence  shows  the  defendant  was  iu  possession  of  all  accounts,  notes,  etc., 
on  wliich  settlements  had  been  made,  on  which  a  Judgment  had  lieen  obtained,  and  she 
was  put  on  her  inquiry  by  service  on  her  of  a  petition  of  a  creditor  attacking  said  Judg- 
ment for  fraud,  and  sho  makes  no  investigation  until  a  year  after  the  Judgment  is  ren** 
dered,  the  action  to  annul  is  presciibed.  18  Ann.  280;  18  Ann.  507 ;  8  La.  101 ;  2  La.  180 1 
15  Ann.  STJ. 

-3.  Whore  a  nominal  salo  is  attacked  as  simulated,  and  the  nominal  vendee  set  up  tbe  sale 
was  intended  as  a  security  for  the  payment  of  a  Just  debt,  the  actual  Contract  will  be 
enforced.    32  Ann.  94;  Fanner  vs.  Mangham,  31  Ann.  348. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  a  suit  brought  by  Mrs.  Adele  Bory,  the  defendant 
in  the  ease  of  N.  King  Knox  vs.  Mrs.  Adele  Bory,  No.  383  on  the  docket 
of  eaid  court,  to  annul  the  judgment  rendered  in  the  case,  being  the 
«aiiie  judgment  attacked  by  Paul  Bertrand  in  the  suit  just  decided. 

The  grounds  of  nullity  are  identical  in  the  two  cases.   They  embrace 
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alleged  vices  of  form  and  proceedings,  such  as  the  want  of  legal  author- 
ization to  defend  said  suit  and  the  want  of  jurisdiction  in  the  court 
which  rendered  the  judgment ;  and  alleged  frauds  and  ill-practices  in 
procuring  the  judgment,  all  of  which  were  mentioned  in  the  opinion 
delivered  in  the  case  of  Bertrand  vs.  Knox  et  al.  referred  to. 

Among  other  defenses  to  the  suit,  the  plea  of  prescription  of  one  year 
was  interposed,  which  was  sustained  hy  the  judge  a  quo  and  the  suit 
dismissed. 

The  judgment  sought  to  he  annulled  was  rendered  on  the  18th  of 
November,  1882.  This  suit  to  annul  it  was  filed  on  the  1st  of  March, 
1884,  more  than  a  year  after  its  rendition.  ^ 

The  plea  of  prescription  is  not  applicable  to  the  alleged  vices  of  form 
and  proceeding  set  up  in  the  petition,  since  such  prescription  is  no  bar 
to  the  action  of  nullity  on  such  ground. 

There  is,  however,  no  merit  in  the  contention  with  respect  to  those 
alleged  vices. 

The  husband  of  Mrs.  Bory  was  absent  in  France  when  the  suit  waa 
instituted  .Mrs.  Bory  was  a  public  merchant  at  the  time,  having  a  sep- 
arate interest  which  she  conducted  alone. 

The  citation  to  her  issued  in  suit  382  on  the  2d  of  October,  1882,  and 
the  order  of  the  judge  authorizing  her  to  defend  the  suit  and  stand  in 
judgment  bears  the  same  date.  This  was  sufficient  in  the  absence  of 
the  husband.  This  order  was  indorsed  on  the  petition  and  must  be 
presumed  to  have  been  made  before  citation  issued,  and  was  doubtlesa 
copied  with  the  petition  that  was  served  on  Mrs.  Bory.  C.  P.  Art.  118^ 
Brown,  Syndic,  vs.  Ferguson,  4  La.  259. 

Relative  t4)  the  nullities  resulting  from  alleged  fraud  and  ill-practicee. 
charged,  and  to  which  the  plea  of  prescription  is  specially  applicable, 
we  have  seen  that  the  suit  of  nullity  was  instituted  more  than  a  year 
after  the  rendition  of  the  judgment  assailed. 

The  requirement  of  the  law  is  that  such  suit  must  be  brought  within 
the  year  from  the  rendition  of  the  judgment  or  the  discovery  of  the 
frauds  or  ill-practices  alleged.  Mrs.  Bory  asserts  that  the  suit  waa 
filed  within  a  year  after  such  discovery. 

It  is  proved  that  Mrs.  Bory  was  informed  by  Bertrand  of  the  alleged 
frauds  on  which  her  action  is  based  before  his  (Bertrand's)  revocatory 
action  against  the  judgment  was  filed.  She  was  also  made  a  party  to 
this  suit  of  Bertrand  vs.  Knox,  and  in  the  petition  all  these  alleged 
frauds  and  grounds  of  nullity  are  fully  set  forth,  which  she  (Mrs.  Bory> 
afterwards'adapted  as  her  own,  and  that  this  petition  was  personally 
served  on  her.  This  was  certainly  notice  to  her.  It  matters  not  that 
she  did  not  believe  Bertrand  or  did  not  read  the  petition. 
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If  an  opportunity  is  afforded  to  a  party  to  know  and  to  learn 
about  a  certain  matter  bearing  on  his  interest  and  he  fails  or  re- 
fuses to  profit  by  it,  if  he  closes  his  eyes  to  the  notice  spread  before 
him  and  shuts  his  ears  to  oral  information  directly  imparted  to  him, 
the  law  will  hold  him  as  bound  by  the  same,  and  as  fully  notified  as  if 
he  had  taken  thorough  personal  cognizance  at  the  time  of  the  informa- 
tion imparted  and  of  the  notice  given.  6  Ann.  800 ;  18  Ann.  507 ;  Story 
Eq.  Jurisprudence,  Sec.  887.  We  have  given  this  point  an  attentive 
consideration,  and  we  see  no  possible  way  or  means  by  which  Mrs. 
Bory  can  defeat  this  plea  of  prescription  or  avoid  its  effect. 

This  suit  also  embraced  a  demand  in  re vendi cation  to  recover  the 
property  known  as  Last  Chance  in  which  she  was  successfhl,  judgment 
in  this  regard  being  in  her  favor  and  properly  so  since  the  pretended 
transfer  or  sale  to  Knox  was  admitted  to  be  a  simulation. 

It  is  to  be  noted  that  since  this  appeal  has  been  pending,  the  defend- 
ant, Knox,  has  died  and  his  legal  representatives  have  been  made 
parties. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed.  Costs  of  the  lower  court  to  be  paid  by 
i^he  defendant  and  of  this  Court  by  the  plaintiff  and  appellant. 


No.  9595. 
The  State  or  Louisiana  vs.  Edward  Molisse. 

Res  ffettcB  are  events  apeaking  for  themselTes  throagfa  the  instioctlTe  and  spontaoeoas  words 
and  acts  of  participants,  and  not  tlie  words  of  the  participants  when  narrating  the  events. 
The  distinguishing  characteristic  of  these  dsolaratioos  is  that  they  must  be  necessary 
incidents  of  the  criminal  act  or  immediate  concomitants  of  it,  and  that  they  are  not  due 
to  calculated  policy. 

Time  does  not  absointely  and  alone  determine  whether  a  statement  is  a  part  or  not  of  the 
ret  gestee.  No  inflexible  rule  as  to  the  length  of  the  intervsl  between  the  act  of  killing 
and  the  declaration  of  the  victim  can  be  formulated.  The  facts  of  each  case  must  speak 
for  themselves. 

If  the  declarations  are  unconsciously  associated  with  and  related  to  the  homicidal  deed,  even 
though  separated  from  It  by  a  short  time,  they  are  evidence  of  the  character  of  the  deed 
and  are  a  part  of  tho  res  gata. 

'Where  the  deceased,  ten  minutes  after  he  had  been  fatally  shot,  said  to  a  witness,  "if  he 
had  not  been  so  willing  to  fight  he  would  not  have  been  shot  by  the  defendant,"  the 
ntatemeut  is  a  part  of  the  res  gestce  and  should  have  gone  to  the  Jury. 
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APPEAL  from  tbe  CrimiDal  District  Court  for  the  Parish  of  Orleans. 
Eoman,  J. 


M,  J.  Cunningham,  Attorney  General,  and  Lionel  Adams,  District 
Attorney,  for  the  State,  Appellee. 

D.  C,  Moise,  A,  A,  Ker  and  J.  Duvigneaud  for  Defendant  and  Appel- 
lant. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  defendant  appeals  from  a  sentence  to  five  years'^ 
imprisonment  at  hard  labour  upon  a  conviction  of  manslaughter,  and 
presents  but  one  question  for  our  review. 

He  offered  one  McGruder  as  a  witness  to  prove  that  the  deceased^ 
ten  minutes  after  he  had  been  fatally  shot,  said  to  the  witness  ''if  he 
had  not  shewn  himself  so  plucky  and  willing  to  figlit  ho  Avonld  never 
have  been  shot  by  the  defendant."  The  judge  excluded  the  testimony 
because  ''it  was  not  under  the  circumstances  pai*t  of  the  res  gesite  and 
was  not  said  by  the  deceancd  under  the  sense  of  impending  dissolu- 
tion." 

"i?e«  gestWt^^  says  Wharton,  "are  events  speaking  for  themselves 
through  the  instinctive  words  and  acts  of  participants,  not  the  words 
and  acts  of  the  participants  when  narrating  the  events  but  what  is  said 
or  done  by  participants  under  the  immediate  spur  of  the  transaction, 
because  it  is  the  transaction  which  then  speaks.  In  such  cases  it  is  not 
necessary  to  examine  ns  witnesses  the  persons  who,  as  participatoi-s  in 
the  transaction,  thus  instinctively  spoke  or  acted.  What  they  did  or 
said  is  not  hearsay;  it  is  part  of  the  transaction  itself.  And  as  long 
as  the  tninsaction  continues,  so  long  do  acts  and  deeds  emanating  from 
it  become  a  part  of  it,  so  that  in  describiug  it  in  a  court  of  justice 
they  can  be  detailed.  The  question  is,  is>the  evidence  offered  that  of 
the  event  speaking  through* participants,  or  that  of  observers  (or  par- 
ticpants)  speaking  about  the  event.  In  the  first  case,  what  was  said 
can  be  introduced  without  calling  those  who  said  it;  in  the  second  case, 
they  must  be  called.  Nor  are  there  any  limits  of  time  within  which 
the  res  gestw  can  be  arbitrarily  confined.  They  vary  in  fact  with  each 
particular  case.  *  *  *  As  soon  as  we  pass  the  line  which  distin- 
guishes between  the  transaction  talking  of  itself  and  talking  as  modi- 
fying the  transaction,  in  other  woids,  as  soon  as  we  pass  the  line 
between  the  time  of  the  transaction  and  the  time  that  follows  it,  we 
have  no  limits  that  can  be  imposed.  If  we  are  to  receive  declarations 
made  ten  minutes  after  a  transaction,  we  must  receive  declarations- 
made  ten  years  afterwards."    Whart.  Cr.  Ev.,  sec.  262. 
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This  woald  ezclado  tlie  teatimoDy  oflfered,  but  io  the  Dextsoction  the 
author  proceeds: 

''The  diBtingnishing  feature  of  declarations  of  this  class  is  that  they 
ehoQld  be  the  necessary  incidents  of  the  litigated  act;  necessary  in  thisv 
sense,  that  tfiey  are  part  of  the  immediate  concomitants  or  conditions 
of  such  act,  and  are  not  produced  by  the  calculated  policy  of  the  act- 
ors. They  need  not  be  coincident  as  to  time  if  they  are  generated  by 
an  excited  feeling  which  extends  Ti-ithout  break  or  let-down  from  the 
moment  of  the  event  they  illustrate.  In  other  words,  they  must  stand 
in  immediate  causal  relations  to  the  act  and  become  part  either  of  the 
action  immediately  prodacing  it,  or  of  action  which  it  immediately 
produceo.  Incidents  that  are  thus  immediately  and  nnc(»nsciously 
associated  with  nn  act,  whether  such  incidents  are  doings  or  declara- 
tions, become  in  this  way  evidence  of  the  character  of  the  act.  Under 
the  rule  before  us,  evidence  in  homicide  trials  has  been  received  of  the 
exclamations  of  the  defendant  at  the  time  of  the  attack;  of  the  cries  of 
tlie  deceased  and  of  others  assaulted  at  the  same  time;  of  statements 
of  the  deceased,  at  the  time  or  so  soon  afterwards  as  to  prccltide  the 
hypothesis  of  concoction  or  premeditation,  charging  the  defendant 
with. the  act."    Sec.  2(53. 

And,  under  that,  the  testimony  is  admissible. 

The  rule  is  that  time  does  not  determine  absolutely  whether  a  state- 
ment is  part  or  not  of  the  res  ffestw,  although  it  is  a  factor  and  an  impor- 
tant factor  in  estimating  whether  it  is,  and  therefore  it  is  not  correct 
to  say  that  declarations  made  ten  years  after  an  event  can  as  well  be 
received  as  those  made  ten  minutes  after  it.  If  the  acts  or  declarations 
are  unconsciously  nssociated  with  and  i-elatcd  to  the  homicidal  deed, 
even  though  separated  from  it  by  a  short  time,  they  are  evidence  of  the 
character  of  the  deed  and  a  part  of  the  res  gcstce.  No  inflexible  rule  as 
to  the  length  of  the  interval  between  the  act  of  killing  and  the  act  or 
declaration  of  the  person  killed  can  be  formulated.  In  that  matter  the 
facts  of  each  case  stand  alone  and  must  speak  for  themselves.  In  each 
case  the  particular  facts  and  incidents  must  be  considered  as  an  inde- 
pendent group,  and  the  judge  must  deteimine  whether  they  fall  within 
or  without  the  operation  of  the  rule.  And  this  is  what  Greenleaf  means 
when  he  says  the  trial  judge  must  determine  the  admissibility  of  the 
evidence,  and  a  large  discretion  is  allowed  him.  He  even  says  the 
raling  of  the  trial  judge  thereon  is  conclusive.    Cr.  £v.  sec.  108. 

That  is  not  so — certainly  not  under  our  uniform  practice.  His  ruling 
is  reviewable  by  this  Court,  or  we  should  not  now  be  considering  it 
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There  are  several  cases  in  the  books  that  j.astify  the  contention  of 
-the  defendant  in  this  appeal. 

In  Massacliusctts,  the  deceased  wounded  and  bleeding  ran  from  her 
room  where  the  wound  was  inflicted  to  the  room  occupied  by  the  wit- 
ness in  the  same  house  but  in  the  story  above,  and  knocked  at  the  door, 
•crying  murder.  On  being  let  in,  the  deceased  asked  the  occupant  of 
that  room  to  go  for  a  doctor  and  a  priest,  saying  she  was  killed.  This 
declaration  was  admitted,  the  court  ruling  that  although  there  was 
such  interval  as  to  allow  the  deceased  to  go  from  her  room  up  staira  to 
another,  ic  was  sufficiently  soon  after  the  occurrence  to  be  a  part  of  the 
res  gesUe.    Com.  v.  McPike,  3  Cush.  181. 

The  English  courts  have  ruled  in  like  manner  under  resembling  cir- 
cumstances. Thus,  a  prisoner  was  charged  with  manslaughter  in  kill- 
ing the  deceased  by  driving  a  cabriolet  over  him.  A  person,  who  saw 
the  cabriolet  drive  by  but  did  not  see  the  collision,  went  up  to  the 
injured  man  immediately  afterwards,  attracted  by  a  groan,  when  he 
made  a  statement  to  the  witness  of  the  manner  in  which  he  had  been 
run  over.  It  was  held  t<o  be  a  part  of  the  res  gestcd.  Rex  v.  Foster,  6  C, 
&-  P.  325.    In  the  same  line  see  Thompson  v.  Trevanion,  Skin.  402. 

A  man  was  killed  by  a  blow  from  a  stick.  A  girl  heard  his  cry  and 
going  to  him  asked  what  was  the  matter  and  he  said  he  had  been 
robbed  by  the  man  who  had  walked  with  him.  This  man  was  the 
party  indicted  for  the  murder,  and  the  girl's  evidence  was  admitted. 
Reg.  V.  Lung,  6  Cox  C.  C.  477. 

The  witness  in  this  case  should  have  been  permitted  to  testify.  The 
statement  of  the  deceased  to  him  was  soon  enough  after  the  homicidal 
act  and  sufficiently  connected  with  it  to  be  an  immediate  concomitant 
of  it  and  not  a  statement  proceeding  from  or  suggested  by  a  calculated 
policy,  and  was  tlierefore  a  part  of  the  res  gestce. 

But  the  State  insists  that  even  if  it  was  admissible,  it  could  not  affect 
the  verdict.  The  prosecution  was  for  manslaughter  and  the  convicti«>n 
was  of  manslanghter.  If  the  jury  had  heard  the  deceased's  statement 
that  he  would  not  have  been  shot  if  he  had  not  been  so  willing  to  fight, 
it  could  not  have  reduced  the  verdict  of  manslaughter  to  one  for  a  less 
offence. 

It  may  be  that  the  jury  would  so  have  found,  but  it  is  not  for  us  to 
find  so  for  them.  The  evidence  should  have  gone  to  them.  They  alone 
have  the  right  to  weigh  it. 

It  is  therefore  ordered  and  decreed  that  the  sentence  upon  the  pris- 
oner and  the  verdict  of  the  jury  are  set  aside,  and  the  case  is  remanded 
to  the  lower  court  for  a  new  trial. 
Todd,  J.,  dissents. 
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Dissenting  Opinion. 

Todd,  J.  I  do  not  consider  the  declaration  referred  to  a  part  of  the 
res  fjesUB,  and  even  if  it  were,  tliat  it  was  of  sufficient  importance  or  sig- 
nificance as  to  liave  affected  the  conclusion  reached  by  the  jury. 

I  therefore  dissent. 


No.  9560.  i;U^^S38 

111    770 

William  Mackesy  vs.  Theodore  Shultz  et  al. 

In  a  direct  action  to  revolce  a  Bale,  containing  the  requisite  avennents  and  prayer  for  the  re- 
vocatoi-y  action,  and  vhere  (he  rain  is  alleged  to  be  "simnlated  and  frandalent,"  the 
judge  Is  anifaoi-ized  to  grant  the  relief  if  the  evidence  establishes  either  eimnlation  or 
fraud,  or  both.     AflBrming  Johnson  vs.  Mayer,  30  Ann.  1203. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


B,  BeGray  and  W.  JB.  Lancaster  for  Plaintiff  and  Appellee. 
CJias.  8.  Bice  for  Defendant  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  This  action  is  brought  by  plaintiff,  a  judgment  creditor 
of  defendant  Shultz,  to  annul  and  revoke  a  sale  made  by  said  Shultz 
to  his  co-defendant,  Annie  Kraemer,  and  to  subject  the  property  in  the 
act  of  sale  described  to  the  satisfaction  of  his  judgment. 

The  substantial  allegations  are  that  the  sale  was  *' simulated  and 
fraudulent;^''  that  it  was  made  with  the  purpose  and  intent  of  defraud- 
ing the  creditors  of  Shultz,  participated  in  by  both  parties  with  full 
knowledge  of  the  total  insolvency  of  Shnltz;  and  the  prayer  is  for 
judgment  "  annulling  and  revoking  said  pretended  and  fraudulent  sale, 
and  subjecting  the  property  to  petitioner's  said  judgment  and  for  gen- 
eral relief." 

Under  the  general  issue  voluminous  testimony  was  received  without 
objection,  the  result  of  which,  according  to  the  opinion  of  the  judge 
a  quo,  was  to  establish  that  the  sale,  even  if  not  simulated,  was  clearly 
in  fraud  of  creditors  and  subject  to  revocation  on  that  ground,  and  he 
gave  judgment  accordingly. 

Appellant  contends  that  the  judgment  should  be  reversed  for  error 
of  law,  on  the  ground  that  the  petition  presents  exclusively  an  action 
**  en  declaration  de  simulation,'*^  and  that,  under  such  issue,  a  judgment 
revoking  the  contract  could  not  be  rendered  if,  however,  fraudulent, 
the  contract  was  found  to  be  real  and  not  simulated. 

We  cannot  sustain  this  position.  We  find  in  the  petition  every  alle- 
gation essential  to  sustain  the  revocatory  action  proper  and  a  prayer 

25 
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exactly  appropriate  to  the  relief  authorized  in  Ruch  an  action.  If  every 
word  charging  eimnlation  were  stricken  from  the  petition,  it  would  still 
retain  all  the  elements  of  a  revocatory  action. 

With  that  vigorous  common  sense  charact-eristic  of  him,  Judge 
Spencer,  as  the  organ  of  the  court,  in  a  case  quite  similar  to  this, 
brushed  away  the  technical  quibbling  upon  which  defenses  of  this  kind 
rest,  in  the  following  pertinent  language : 

"When  sales  are  attacked  by  a  (Jirecf  action,  there  is  no  reason  why 
the  paity  may  not  demand  relief  from  them  by  alleging  simulation  or 
fraud,  or  both.  We  are  not  disposed  to  hamper  the  remedies  of  credi- 
tors, who  resort  to  direct  ai^tions  by  doubtful  technicalities.  In  the 
class  of  cases  now  under  consideration,  the  widest  latitude  should  he 
given  them,  for  they  are  necessarily  to  a  great  degi'ee  uninformed  as  t« 
the  precise  relation  existing  between  their  debtor  and  his  co-adjutoi*« 
in  wrong-doing — often  they  are  compelled  to  strike  in  the  dark.  If  tlie 
purchaser's  title  is  an  honest  one,  it  is  better  for  him  that  the  double 
test  be  applied  in  one  instead  of  two  suit-s.  The  prayer  of  plaintiff's 
petition  is  broad  enough  to  cover  our  decree,  whether  we  hold  the  wile 
to  be  simulated  or  fraudulent.''    Johnson  vs.  Mayer,  30  Ann.  1203. 

If  the  object  of  the  law  be,  not  to  screen,  but  to  uncover,  fraud, 
these  utterances  are  in  full  consonance  with  it«  spirit,  and  as  they 
commend  themselves  to  our  sense  of  justice  as  well  as  to  our  reason, 
we  adopt  and  reiterate  them. 

The  case  of  McAdam  vs.  Soria,  31  Ann.  864,  differs  vitally  from 
the  foregoing  in  two  particulars,  viz :  1st.  It  was  not  a  direct  action, 
but  a  seizure  under /?. /a. ;  2d.  The  pleadings  did  not  contain  the  aver- 
ments requisite  to  the  revocatory  action. 

As  the  opinion  did  not  profess  to  overrule  or  even  refer  to  the  case  of 
Johnson  vs.  Mayer,  so  recently  decided  by  the  same  court,  we  cannot 
give  such  effect  to  the  dicta  contained  therein  which  are  in  apparent 
conflict,  but  must  consider  their  application  as  restrained  to  the  case 
in  hand. 

Under  the  doctrine  of  Johnson  vs.  Mayer,  we  consider  the  judge  was 
fully  authorized  to  grant  the  relief  on  the  ground  of  either  "  simulation 
or  fraud,  or  both." 

On  the  merits  of  the  case,  we  rise  from  an  attentive  reading  of  the 
evidence  with  convictions  entirely  in  harmony  with  those  expressed 
by  the  judge  a  yuo,  and  as  we  can  add  nothing  to  his  masterly  analy- 
sis, and  no  purpose  would  be  accomplished  by  its  reproduction,  we 
shall  cont4?nt  ourselves  with  atlirming  the  judgment. 

Judgment  aflirmed. 


NEW  ORLEANS,  APRIL,  1886.  387 


state  T8.  Scott. 
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The  State  of  Louisiana  vs.  Ed.  Scott.  43  1541 


A  motion  Id  arrest  of  judgmeDt  is  well  foaiide<1  when  it  in  levelled  at  an  indiotment  which 
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51  1649 
charges  that  the  aocased  "feloniously  did  shoot  with  a  dangerous  weapon  with  intent  to       ■  gy-i 

commit  murder."    Soch  indictment  should  have  charged  besides  that  the  act  had  been    no     90| 

done  "wilfully  and  with  malice  aforethought. 

4    PPEAL  from    the  Seventeenth   Difttrict  Conrt,  Parinh  of  East 
xX.     Baton  Ronge.     Burgess,  J. 


3i.  J.  Ounninghanif  Attorney  General,  and  L,  D.  BeaUy  District  At- 
torney, for  the  State,  Appellee : 

The  granting  of  a  new  trial,  where  the  sole  ground  of  the  motion  is  that  the  rerdiot  is  con- 
trary to  ihe  law  and  the  evidence,  is  within  the  discretion  of  the  lower  conrt;  and  its 
action  Is  not  subject  to  review  by  this  Court.  Testimony  that  a  proseontlng  witness 
bad  told  a  different  story  out  of  conrt,  flrom  that  sworn  to  by  him  on  trial,  ooold  legally 
be  offered  for  no  other  purpose  except  to  impeach  said  witness,  and  in  order  to  give  such 
testimony  to  the  Jury,  the  legal  foundation  must  be  laid  to  impeach. 

ON  motion  in  arrest. 

"Under  an  indictment  for  shooting  with  intent  to  commit  murder,  it  is  unnecessary  to 
charge  speciflcallv  that  the  accused  did  wilfully,  feloniously  and  of  his  malice  afore- 
thought'* shoot,  etc.  It  is  not  defective  where  the  words  "feloniously  and  with  intent 
to  commit  mnrder'*  are  used 

Those  words  are  amply  sufficient  under  the  Statute.  36  Ann.  336.  "In  an  indiotment  for 
an  assault  with  intent  to  commit  an  offense,  the  same  particularity  is  not  necessary  as  is 
required  in  indictments  for  the  commission  of  the  offense  itself.*'  Wharton's  Criminal 
Law,  ^  644 ;  37  Ann.  4678. 

T.  Jones^ Cross  for  Defendant  and  Appellant: 

The  qualification  of  the  intent  as  feUmiout  merely,  without  the  addition  of  wi^fuUy  and 
of  malice  aforethoughU  "covers  only  the  crime  of  manslaughter,  and  does  not  describe 
the  intent  essential  to  constitute  murder."    36  Ann.  100. 


The  opinion  of  the  Court  was  delivered  by 

Behmudez,  C.  J.  The  defendant  was  indicted  for  shooting  with  in-' 
tent  to  commit  murder,  found  guilty  and  sentenced  to  two  years  at  hard 
labor.    He  appeals. 

The  record  contains  a  bill  of  exception  to  the  refusal  of  the  judge  to 
grant  a  new  trial  and  a  motion  in  arrest  of  judgment. 

In  the  motion  for  a  new  trial  complaint  is  made  that  important  testi- 
mony was  not  given  to  the  jury  by  reason  of  an  error  of  the  attorney 
for  the  defense,  who  had  misunderstood  the  ruling  of  \\ie>  judge  touching 
its  admission. 

We  deem  it  unnecessary  to  pass  upon  this  ground  of  complaint,  as 
we  rest  oar  conclosion  on  the  other. 
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Canal  and  Navigation  Company  vs.  Toucb6  ami  Hollander. 

The  motion  in  arrest  charges  that  the  indictment  is  defective  and  il- 
legal. 

1.  Because  it  does  not  contain  the  word  "wilful." 

2.  Because  neither  the  shooting  nor  the  intent  is  charged  with  hav- 
ing been  done  TTith  malice  aforethought. 

The  accused  is  prosecuted  under  Sect.  791,  R.  S.,  and  charged  with 
intent  to  commit  murder.  The  indictment  expressly  charges  that  the 
defendant  "feloniously  did  shoot  with  a  dangerous  weapon  with  intent 
to  commit  murder" 

The  State  claims  that  the  cane  falls  within  the  ruling  in  36  Ann.  336, 
while  counsel  for  the  accused  distinguishes  between  the  cases  to  show 
that  they  do  not  clash. 

Considering  the  rulings  in  33  Ann.  922 ;  36  Ann.  100,  and  in  37  Ann. 
776,  and  Sect.  1048  of  the  Revised  Statutes,  we  regard  that  invoked  by 
the  State  as  merely  constituting  res  judicata^  and  do  not  propose  to 
repeat  it 

We  therefore  conclude  that  the  indictment  is  defective  in  not  charg- 
ing that  the  shooting  was  done  also  wilfully  and  icith  malice  afore- 
tliought 

It  is  therefore  ordered  and  decreed  that  the  verdict  and  sentence  be 
avoided,  annulled  and  reversed,  and  that  the  indictment  be  quashed, 
the  accused  to  remain  in  custody  to  await  the  further  action  of  the 
District  Court  of  the  Parish  of  East  Baton  Rouge. 


No.  9556. 

Carondelet    Canal    and    Navigation   Company    and    Bertrand 

Saloy  vs.  Otto  TouchiS  and  Frederick  Hollander. 

The  diamlBsal  of  an  injunction  suit  on  an  exception  is  equivalent  in  law  to  a  judgment 

decreeing  the  injunction  to  have  been  wrongfully  obtained. 
An  action  in  damages  following  such  a  Judgment,  by  the  defendants  in  the  injunction  suit, 

involves  but  one  question,  and  that  is  the  quantum  of  damages  to  be  allowed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
MonroCy  J. 


H,  I),  Ogden  and  Blanc  dc  Butler  for  Plaintiffs  and  Appellees. 
A.  A,  Ker  and  J.  Ihivigneaud  for  Defendants  and  Appellants. 
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Cftnal  and  Navigation  Company  ts.  Touob6  and  Hollnnder. 

The  opinion  of  the  CoRrt  was  delivered  by 

Pocii^,  J.  This  is  an  action  for  damages  alleged  to  have  been  caused 
by  a  writ  of  injunction  sued  out  against  plaintiffs  by  the  defendant, 
Touchy,  and  decided  to  have  been  wrongfully  obtained. 

The  demand  is  for  the  sum  of  two  hundred  and  fifty  dollars,  amount 
of  the  injunction  bond,  against  Touch^  as  principal  and  against  Hol- 
lander as  surety  in  solido,  and  against  Touch^  alone  in  the  additional 
sum  of  $2,255  25  for  actual  costs  and  for  exemplary  damages. 

Both  defendants  have  appealed  from  a  judgment  against  them  in 
solido  in  the  sum  of  two  hundred  and  fifty  dollars.  Plaintiffs  pray  for 
an  amendment  so  as  to  increase  the  judgment  against  Touchy  iudivid- 
aally  to  the  full  amount  of  their  demand  agafnst  him. 

Under  the  pleadings,  no  judgment  in  excess  of  (250  could  possibly 
have  been  or  be  now  rendered  against  the  defendant,  Hollander,  the 
surety  on  the  injunction  bond;  therefore,  we  have  no  authority  to 
examine  or  revise  the  judgment  rendered  against  him,  and  hence  we 
cannot  consider  his  appeal. 

As  to  the  principal  defendant,  the  record  shows  that  on  exception 
his  suit  against  the  canal  company  wan  dismissed,  and  that  as  to  the 
other  defendant,  Saloy,  he  was  ordered  to  amend  his  pleadings  within 
a  reasonable  time,  failing  in  which  his  action  against  Saloy  was  also 
dismissed.  » 

Under  this  condition  of  tilings,  the  legal  conclusion  is  that  the  writ 
of  injunction  had  been  wrongfully  obtained,  and  in  the  present  contro- 
versy the  only  question  to  be  discu.<sed  is  the  amount  of  damages  sus- 
tained by  the  original  defendants  in  injunction,  plaintiffs  herein. 
Barrimore  vs.  McFeely  32  Ann.  1J79. 

The  record  nhows  that  plaintiffs  paid  the  sum  of  $250  as  counsel  fees 
for  their  defense  in  the  injunction  proceedings;  and  this  is  the  amount 
allowed  as  damages  by  the  district  judge. 

We  have  searched  in  vain  from  the  evidence  any  proof  of  additional 
damages  caused  to  plaintiffs  by  the  injunction;  hence,  we  find  no 
grounds  or  authority  to  justify  the  increased  allowance  prayed  for  by 
plaintiffs. 

We  do  not  feel  disposed  or  even  anthorized  to  inflict  exemplary  dam- 
ages on  a  party  wbo  conceived  that  he  was  legally  entitled  to  the  writ 
of  injunction  which  he  had  applied  for. 

It  is  therefore  ordered  that  the  appeal  of  Frederick  Hollander  be 
dismissed  at  his  cost,  and  that  the  judgment  against  Otto  Tonch6  be 
aflQrmed,  with  costs  in  both  courts. 
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state  TB.  Madlar. 


l8    390  No.  9611. 

48  1015 

The  State  of  Lodisiana   vs.   Charles  Madlar  alias    Prussian 

Charley. 

Motions  for  appeal  in  criminal  cases  tried  in  Orleans  parish  must  be  filed  within  ten  days 

after  sentence.    The  law  regulating  criminal  appeals  expressly  piohibits  granting  them 

after  ten  days  ha^e  elapsed  fh>m  sentence. 
Appeals  in  criminal  cases  from  Orleans  must  be  made  returnable  within  ten  days  after 

granting  them. 
The  law  regulating  appeals  in  criminal  causes  cannot  be  relaxed  when  its  provisions  are 

plain  and  its  requirements  absolute. 

APPEAL  from  the  CrimiDal  District  Court  for  the  Parish  of  Orleans. 
BakeTf  J. 

M.  J.  Cunningham,  Attorney  General ,  and  lAonel  Adams,  District 
Attorney,  for  the  State,  Appellee. 

J,  O,  MacMahon  for  Defendant  and  Appellant. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  Sentence  was  pronounced  on  the  defendant  on  August 
26, 1885.     He  appealed  by  motion  on  November  30tli  following. 

Motions  for  appeal  in  criminal  causes  tried  in  Orleans  parish  must  be 
tiled  within  ten  days  after  sentence.     Acts  1878,  p.  56. 

Objection  was  made  by  the  district  attorney  to  the  filing  of  the  mo- 
tion on  the  ground  tliat  it  came  too  late,  which  the  court  overruled.  It 
should  hav«  been  sustained.  The  3d  section  of  the  Act  of  1878  ex- 
pressly prohibits  granting  au  appeal  after  ten  days  have  elapsed. 

The  appeal  was  granted  November  30,  1885,  returnable  witliin  ten 
days  from  that  date.  It  was  filed  in  this  court  December  14th.  fol- 
lowing. 

Appeals  in  criminal  causes  must  be  made  returnable  within  ten  days 
after  granting  (hem.  This  requirement  was  complied  wath  by  the 
judge  but  the  appeal  was  not  lodged  here  until  after  that  time  had 
elapsed. 

The  law  regulating  appeals  in  criminal  causes  cannot  be  relaxed  by 
construction  when  its  provisions  are  plain  and  its  requirement*  abso- 
lute. The  public  has  an  interest  in  the  administration  of  the  criminal 
law,  and  in  its  interest  as  well  as  those  of  individuals  rules  of  practice 
must  be  adhered  to.     State  vs.  Jenkins,  36  Ann.  865. 

The  appeal  is  dismissed. 
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Be]deD  vs.  Slaughter- house  Companj. 

No.  9550. 

Simeon  Beldkn  vs.  The  Butchers'  Union  Slaughter-hodse 

Company. 

Dismiaaal  of  a  anit,  on  motion  of  defendant's  connael,  becaaae  of  failure  of  plaintiff  to  furniah 
bond  for  coata  aa  required  by  an  order  of  the  court,  doea  not  conatitnte  anch  voluntary 
abandonmect  by  plaint  if!  aa  will  defeat  the  opeitttion  of  the  auit  to  interrupt  preftorip- 
tion. 

The  charge  that  plaintilT  had  made  a  partial  aaaignnient  of  hia  claim  to  a  third  person,  la  not 
satiafacwrily  proved ;  and,  beaides,  the  defendant  having  received  no  notice  of  such 
iranafer  from  the  party,  and  not  having  asaented  to  anch  division  of  its  debts,  is  fully 
protected  and  has  no  intereat  in  the  queation. 

The  right  of  plaintiff  to  recover  value  of  aervicea  rendered  is  recognised,  and  value  fixed 
at  tlSOO. 

APPEAL  from  the  (^ivil  District  Court  for  the  Parish  of  Orleans. 
lUsotj  J. 


Tho8,  J,  Semmes  for  Plaintiff  and  Appellee : 

No  partial  transfer  by  a  creditor  binds  the  debtor,  nnleeii  he  assents  thereto,  and  until 

such  assent  the  partial  transferee  cannot  sno.    8  La.  536 ;  3  R.  433. 

In  anch  caae  the  equitable  interest  of  the  partial  tranaferee  is  like  that  of  a  dormant  * 

partner  repreaeoted  by  the  original  creditor.    9  Ann.  74. 

When  one  party  wrongfully  puts  an  end  to  the  contract,  the  other  can  recover  value  of 

hia  services.    110  U.  S.  345. 

B.  B,  Forman  for  Defendant  and  Appellant: 
Where  six  distinct  and  aeparate  causee  of  action  are  cumulated  in  one  suit,  plaintiff 
should  state  when  each  caus^  of  action  arose,  and  how  much  he  claims  on  each  cauae  of 
action     C.  P.  172. 

(a)  A  suit  for  attorney's  fecH  is  prescribed  in  three  yt^ars.  C.  C.  3538.  (h)  A  previous 
snit  not  involving  the  same  identical  cause  of  action  cannot  interrupt  prescription ;  (o) 
nor  does  a  previous  suit  interrupt  prescription  when  either  abandoned  or  discontinued. 
C.  C.  3519;  Smith  vs.  Gibbon,  6  Ann.  684;  Bell  vs.  Elliott,  8  Ann.  453;  Denistoun  va. 
Riat,  9  Abo.  464 ;  Elliott  vs.  Brown,  13  Ann.  579.  (d)  A  snit  filed  in  1881.  and  bond  for 
cost  promptly  ordered,  which  was  never  given  and  never  brought  to  issue,  and  dismissed 
in  1884,  is  abandoned. 

A  corporation  can  only  contract  with  and  employ  counsel  by  its  board  of  directors,  act- 
ing by  reaolntion.    Bright  vs.  Metairie  Cemetery  Association,  33  Ann.  58. 
All  parties  in  interest  must  be  made  parties  to  the  suit,  and  where  a  plaintiff  has 
aaaigned  his  claims  he  can  no  longer  prose<iute  in  his  own  name  without  Joining  the 
assignee. 

When  the  original  paper  (a  private  writing)  is  not  in  the  possession  of,  nor  under  the 
control  of,  the  party  offering  it,  parol  evidence  of  its  contents  (and  a  fortiori  an  exam- 
ined and  certified  copy)  was  admissible.  Davidson  vs.  Davidson.  10  B.  Monroe  (Ky.), 
115;  Walter  vs.  Crabba,  8  B.  Monroe  (Ky.),  11;  Moody  vs.  Commonwealth,  4  Metoalf 
(Ky.),  1 ;  Ralph  va.  Brown,  3  Watta  &  Sergeant  (Pa.).  395:  Linday  vs.  Thomas,  2A  Ga. 
537;  Shorter  vs.  Sheppard,  33  Ala.  648;  Brown  vs.  Wood,  19  Mo.  475;  Lynd  vs.  Judd.  3 
Day  (Conn.),  499;  Flannigan  vs.  Lerbert,  Bi-ight(Pa.),611:  3  Allen  (Mass.),  518;  Riggsvs. 
Taylor,  9  Wheaton,  484;  Hyde  vs.  Hepp,  11  R.  159 ;  Montgomery  vs.  Routh.  10  Ann.  316. 
Where  litigation  has  been  brought  on  by  an  attorney's  bad  advice,  and  his  professional 
labora  have  been  in  no  way  beneficial,  he  ia  not  euUtled  to  recover. 
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BeLilen  vr.  SIniif:ht«r  hnase  Company. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  plaintiff,  an  attorney  at  law,  claims,  in  this  action, 
compensation  for  professional  services  rendered  to  the  defendant  cor- 
poration in  1880  and  1881. 

From  a  judgment  against  it  for  (3,(100  the  defendant  appeals,  and 
claims  the  reversal  thereof  on  sundry  grounds. 

1st.  It  is  urged  that  an  exception  to  the  vagueness  and  uncertainty 
of  the  petition  was  erroneously  overruled.  The  plaintiff  claimed  a 
lump  consideration  for  services  in  various  distinct  suits  and  proceed- 
ings. 

Considering'thatflie  was  employed  as  counsel  of  the  couipany  under 
a  general  retainer;  that  the  object  to  be  attained  by  the  various  ser- 
vices was  the  single  one  of  maintaining  defendant's  right  to  conduct 
its  business  in  the'parish  of  Orleans;  that  this  was  the  object  and  pur- 
pose of  plaintiff's  employment,  and  the  services  were  all  subsidiary 
thereto,  we  think  the  plaintiff  was  justified  in  treating  the  whole  m 
'  substantially  one  service  and  claiming  a  lump  consideration  therefor. 

2d.  The  prescription  of  three  years  is  urged  in  bar  of  plaintiff's 
claim. 

We  consider  the  term  of  prescription  to  have  begun  at  the  date  of 
plaintiff's  discharge,  under  the  facts  of  this  case,  where  it  is  «1iown 
that  payment  for  the  services  was  to  be  postponed  until  the  company 
had  succeeded,  which  had  not  yet  occurred. 

The  discharge  took  place  on  March  28, 1881,  and  this  suit  was  brought 
only  in  January,  1885.  But  on  the  29th  of  November,  1881,  plaintiff 
brought  a  suit  on  the  same  cause  of  action  and  cited  defendant  therein, 
which  suit  continued  pending  until  June,  1884,  when  it  was  dismissed 
on  motion  of  defendant's  counsel  by  reason  of  plaintiff's  failure  to  com- 
ply with  an  order  of  the  court  requiring  him  to  give  bond  for  costs. 

We  cannot  consider  plaintiff's  failure  as  such  voluntary  abandou- 
ment^of  Xlw,  suit  as  is  contemplated  by  C.  C.  3519.  The  record  shows 
that  he  obtained  several  extensions  of  the  delay  allowed  him  for  fur- 
nishing^the  bond,  the  last  as  late  as  the  5th  of  June,  1884,  and  it  is  fair 
to  presume  he  was  unable  to  compl>. 

PresLription  was  suspended  during  the  pendency  of  that  suit,  in  so 
far  at  least  as  the  causes  of  action  now  urged  were  embraced  therein, 
The  only  one  now  presented,  which  was  not  then  set  up,  is  the  service 
rendered  in  drafting  defendant's  act  of  incorporaiion;  and  as  this  is 
only  one  of  several  servicet*,  and  as  the  judgment  is  for  only  one- half 
of.; the_amount_  claimed,  the  latter  may  well  stand,  if  otherwise  sus- 
tained as  to  its  amount. 
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Btflden  va    SlHU^bter  bouse  Company. 

3d.    It  is  urged  that  plaintiff  was  never  employed  by  defendant. 

This  plea  is  totally  inconsistent  with  his  freqnent  appearances  in 
judicial  proceedings,  witli  the  knowledge  and  co-operation  of  defen- 
dant's officers,  and  witli  the  formal  resolution  adopted  by  the  board 
of  directors  on  March  28,  1881,  reciting  that  ^'Mr.  Simeon  Belden  has 
neglected  the  proper  prosecution  of  the  business  entrusted  to  him  by 
this  company,  and  he  is  hereby  discharged  as  our  attorney  and  no 
longer  has  any  authorty  to  represent  the  company,"  etc. 

We  take  occasion  to  say  that  the  record  does  not  disclose  such  neg- 
lect as  would  deprive  plaintiff  of  his  right  to  compensation,  at  least 
for  past  services. 

4th.  Another  defense  is  that  plaintiff,  under  his  own  agreement,  was 
only  to  be  paid  after  the  company  had  succeeded  in  establishing  its 
business. 

We  find  that  this  agreement  was  contingent  upon  his  being  con- 
tinued in  the  employment  of  the  company;  and  the  latter,  having  dis- 
charged him,  cannot  claim  its  benefit,  but  must  respond  for  the  value 
of  services  rendered. 

5th.  It  is  charged  tliat,  prior  to  the  suit,  plaintiff  had  assigned  his 
claim  for  these  fees  to  one  Armstrong,  and  hence  could  not  stand  in 
judgment. 

An  attempt  was  maue  to  prove  an  assignment  to  the  extent  of  $1000, 
but  we  think  the  evidence  is  entirely  insufficient;  but,  at  all  events, 
the  company  having  received  no  notice  of  such  assignment,  and  having 
never  consented  to  such  a  division  of  its  debt,  and  having  submitted 
the  matter  to  the  court,  will  be  amply  protected  and  has  no  concern  in 
the  question.  See  Miller  vs.  Brigot,  8  La.  536;  King  vs.  Hazard,  5  N. 
S.  194;  Kelson  vs.  Beaman,  6  La.  90. 

6th.  This  leaves  for  our  determination  only  the  question  of  the 
quantum  meruit  of  the  services. 

We  have  given  attentive  consideration  to  the  nature  and  extent  of 
the  services  as^xposed  by  the  record,  and  conclude  that  their  value 
has  been  over-estimated  by  the  judge  a  quo.  It  is  true  the  questions 
involved  were  important,  but  tlie  plaintiff's  services  did  not  extend  t^ 
the  point  of  having  them  determined  in  favor  of  defendant.  The  suits 
with  the  Board  of  Health  were  unquestionably  the  result  of  bad  advice 
and  occasioned  no  benefit  to  the  client. 

The  remaining  suits  were  properly  brought  or  defended,  and  the 
issm^s  were  framed  therein  in  shape  to  provoke  a  determination  of  the 
momentous  questions  involved;  and,  in  the  meantime,  to  frustrate  the 
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Baddig  vs.  Baldwin. 


eiforta  of  the  Crescent  City  Slaaghter-lioase  Compauy  to  enjoin  them 
from  erecting  their  works  and  preparing  to  do  business. 

In  May,  1881,  about  a  month  after  plaintiff's  discharge,  this  Court 
rendered  its  decisions  removing  every  obstacle  out  of  the  way  of  defen- 
dant in  the  prosecution  of  its  business.    33  Ann.  930,  934. 

We  have  not  omitted  to  notice  that  the  last  cited  case  does  not  Hgure 
as  one  of  those  for  which  the  fees  herein  are  claimed,  but  that  does  not 
affect  our  view  of  the  case. 

Although  tlie  Crescent  City  company  afterwards  obtained  a  new 
injunction  in  the  Federal  Court,  that  was  dissolved  by  the  Supreme 
Court  of  the  United  States,  and  defendant  has  recovered  judgment  for 
heavy  damages  on  account  of  its  wrongful  issuance. 

We  considei  that  the  services  of  defendant  have  contributed  to  the 
accomplishment  of  these  results  and  that  he  is  entitled  to  substantial 
compensation  therefor. 

Considering  the  importance  of  the  questions,  the  number  of  the  suits, 
the  frequency  and  variety  of  the  services,  all  of  which  must  have  occu- 
pied much  of  his  time  and  study  during  the  year  and  more,  over  which 
they  extended,  and  yet  with  due  regard  to  the  drawbacks  indicated, 
we  have  concluded  to  fix  their  value  at  fifteen  hundred  dollars,  subject 
to  the  credit  allowed  thereon. 

It  U,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  amended  by  substituting  fifteeu  hundred  dollars  for 
the  three  thousand  dollais  therein  allowed,  and  that,  as  thus  amended, 
the  same  be  now  allirmed;  appellee  to  pay  cost  of  this  appeal. 


No.  9516. 
Hknky  Bi;i>DiG  vs.  Henky  Baldwin,  Superintendent. 

The  Jurisdiction  of  this  (^ourt  mast  be  tested  by  the  pecani*ry  amonnt  in  dispute,  as  showa 
by  the  pleadings,  and  as  appealing  from  the  nature  of  the  action,  and  not  bj  the  juris- 
38    394|  dicUonal  allegationH,  or  by  the  affidavit  of  the  appellant, 

fl^    353^        '^^^  substantive  allegations  in  the  pleadings,  not  the  alleged  opinion  of  litigant«,  will  be 
considered  in  all  questions  of  jurisdiction. 
Xo  allegation  and  no  affidavit  can  create  an  appealable  amount  of  interest  in  a  litigation 
which  from  \xa  very  nature  and  essence  cannot  involve  a  pecuniary  amount  in  dispute 
eqnal  to  the  lower  limit  of  the  jurisdiction  of  the  Supreme  Court. 

\    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
l\.     Houston j  J. 

Braughn,  Buck,  Dinkelspiel  dk  Hart  for  Plaintifi'  and  Appellant. 
Farrar  (&  Kruttsehnitt  for  Defendant  and  Appellee. 
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Bnddig  vr.  Baldwin. 


Tlie  opiDion  of  the  Court  was  delivered  by 

Poch£,  J.  This  is  an  iujanotion  suit,  the  chief  object  of  which  is  to 
restrain  the  defendant,  as  superintendent  of  the  New  Canal  and^Basin, 
from  removing  from  the  banks  of  said  canal,  and  storing  elsewhere,  a 
large  quantity  of  lumber,  about  two  million  feet,  at  the  expense  of 
plaintiff,  the  owner  thereof. 

The  gist  of  the  complaint  is  the  alleged  unconstitutionality  of  Sec- 
tion 8  of  Act  No.  127  of  1880,  which,  in  terms,  authorizes  and  directs 
the  proposed  removal  of  the  lumber  by  the  superintendent. 

Plaintiff  has  taken  this  appeal  from  a  judgment  which  dissolved  his 
injunction  on  motion,  setting  forth  the  reason  that  his  petition  did  not 
disclose  a  sufficient  cause  of  action  to  justify  an  injunction. 

In  his  brief,  appellee  suggests  our  want  of  jurisdiction  ratione  ma- 
teriWy  and  we  find  nothing  in  the  records  on  which  to  refute  his  propo- 
sition. 

As  already  stated,  the  petition  in  this  case  contains  no  moneyed  de- 
mand, hence  the  only  pecuniary  matter  in  dispute  is  the  cost  of  remov- 
ing and  storing  the  lumber;  and  it  is  not  even  intimated  in  the 
pleadings  that  such  costs  could  in  any  emergency  amount  to  a  sum 
exceeding  two  thousand  dollars. 

The  pleadings  contain  no  allegation  of  any  possible  damages  as  a 
result  of  the  alleged  unconstitutional  attempt  of  the  superintendent 
to  remove  plaintiff's  pile  of  lumber. 

Hence  we  are  completely  at  a  loss  to  conceive  of  the  ground  on 
which  plaintiff  can  rest  his  allegation  "  that  the  forced  removal  of  said 
lumber  as  threatened  would  cause  him  irreparable  injury"  (t)  "and 
pecuniary  loss  in  a  sum  exceeding  one  thousand  dollars;"  and  the  rec- 
ord affords  no  safer  foundation  for  his  affidavit,  setting  forth  a  pecuni- 
ary interest  in  this  suit  exceeding  two  thousand  dollars.  In  the 
absence  of  any  allegation  on  which  to  base  any  calculation  of  the 
pecuniary  matter  in  dispute,  we  must  say  that  plaintiff's  swearing  ap- 
pears very  reckless  and  rather  hazardous. 

We  have  on  more  than  one  occasion  said :  "  The  real  amount  in 
dispute,  exclusive  of  interest,  whenever  the  same  can  be  legally  ascer- 
tained from  the  pleadings  and  documents  annexed,  and  not  the  allega- 
tions of  parties,  is  to  be  the  test  of  our  jurisdiction  and  shall  be  our 
rule  in  determining  all  such  questions."  32  Ann.  929,  Wilkins  vs. 
Oannt ;  32  Ann.  1191,  the  case  of  Crean. 

And  when,  later  on,  we  were  confronted  by  an  affidavit  intended  to 
create  a  jurisdictional  issue,  but  unsupported  by  substantive  allegations 
disclosing  an  amount  vesting  tliis  court  with  jurisdiction,  we  said : 
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**  No  allegation  and  no  nfBdavit  can  create  an  appealable  amount  of 
interest  in  a  litigation  which,  from  its  very  nature  and  essence,  presents 
an  issue  involving  no  pecuniary  gain  or  loss  to  the  parties  in  the  suit" 
34  Ann.  834,  State  ex  rel.  vs.  Miscar. 

The  rule  applies  to  cases  like  the  present  controversy,  where  it  ap- 
pears that,  in  a  question  of  some  legal  importance,  the  only  pecuniary 
amount  possibly  in  dispute  is  a  trifle  when  compared  to  the  amount  of 
the  lower  limit  of  our  jurisdiction. 

We  are  clearly  without  jurisdiction  over  the  case ;  and  it  is  plain 
that  plaintiff  has  been  mistaken  in  his  choice  of  an  appellate  tribunal. 

This  appeal  is  therefore  dismissed  at  appellant's  cost. 


On  Rehearing. 

A  second  examination  of  the  question  of  jurisdiction  in  this  case 
has  confirmed  our  views  as  stated  in  our  previous  opinion. 

As  the  petition  contained  no  allegations  on  which  the  court  could 
base  a  reasonable  or  possible  calculation  of  the  probable  cost  of  re- 
moving the  lumber  in  question,  appellant  now  seeks  to  remedy  the 
deficiency  of  his  pleadings  by  alleging  in  his  brief  that  such  a  removal 
would  cost  at  least  one  dollar  per  thous9nd,  and  that  the  cost  of  stor- 
age must  be  added  thereto,  all  of  which  is  held  out  as  a  sufficient  iuris- 
dictional  allegation. 

But  we  understand  the  rule  to  require  us  to  consider  the  record  only 
in  deciding  a  question  of  jurisdiction,  and  that  no  circumstances  not 
covered  by  the  pleadings  can  be  invoked  as  an  argument  on  such  a 
question. 

And  we  also  understand  the  rule  to  require  the  appellant  to  show 
jurisdiction  affirmaHvely.    City  vs.  Apken,  36  Ann.  419. 

The  rule  has  been  construed  as  deuying  the  right  of  establishing 
jurisdiction  by  means  of  an  amended  petition  containing  allegations 
tending  to  present  an  amount  within  the  jurisdiction  of  this  Court, 
when  not  apparent  in  the  original  petition.  March  vs.  McNeely,  36 
Ann.  287. 

In  this  case  a  strange  feat  is  attempted  by  the  appellant. 

In  the  lower  court  he  went  to  trial  under  a  showing  which  restricted 
his  pecuniary  interest  in  the  litigation  to  a  sum  exceeding  one  tkotitand 
dollars.  But  on  appeal  he  was  bewildered  in  the  choice  of  an  appel- 
late tribunal;  hence  he  sought  by  an  affidavit  to  enlarge  his  pleadings, 
and,  like  the  rolling  snow-ball,  his  possible  loss  of  one  thousand  dol- 
lars was  increased  to  a  sum  in  excess  of  tiro  thousand  dollars. 
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We  would  have  been  justified,  in  reason  as  well  as  in  law,  to  have 
entirely  ignored  that  affidavit  on  the  ground  that  it  conflicted  with  the 
only  jurisdictional  allegation  contained  in  the  pleadings.  But  even 
that  affidavit,  when  full^efifect  is  given  to  its  meaning,  was  held  and  is 
insufficient  to  furnish  any  (Jala  on  which  our  jurisdiction  could  be 
reasonably  founded. 

Hence,  appellant  has  been  driven  by  the  necessities  of  his  own  case 
to  resort  to  bis  brief  as  an  attempted  continuation  of  avowedly  defi- 
cient pleadings,  and  we  are  now  expected  to  consider  tlie  storage  of 
the  lumber  as  one  of  the  elements  which  contribute  to  our  jurisdiction 
of  the  cause. 

But  his  jiirisdictional  allegation,  which  is  transcribed  in  our  original 
opinion,  contains  no  reference  to  storage  or  the  probable  cost  thereof. 
Hence  the  element  of  pecuniary  interest  cannot  now  be  considered  in 
determining  the  question  of  jurisdiction. 

If  the  freedom  and  latitude  which  this  appellant  claims  in  the  mat- 
ter of  jurisdictional  allegations  were  allowed  to  all  litigants  whose 
desire  may  be  to  bring  their  appeals  to  this  Court,  it  is  difficult  to  con- 
ceive of  a  case  in  which,  by  an  after  treatment,  the  pleadings  would 
not  be  strained  in  order  to  create  a  jurisdiction  not  originally  contem- 
plated, and  manifestly  not  justified  by  the  nature  of  the  demand  or 
the  essence  of  the  case. 

This  Court  must  be,  as  it  has  always  been,  solicitous  to  maintain  and 
preserve  the  constitutional  right;  of  appeal ;  but  it  must  be  careful  to 
restrict  its  powers  as  an  appellate  tribunal  within  constitutional  limits. 

We  find  no  reason  to  justify  a  change  of  opinion  in  this  case,  which 
we  had  reopened  with  the  sole  view  of  giving  an  opportunity  to  appel- 
lant of  arguing  the  question  of  jurisdiction,  which  had  received  no 
attention  at  his  hands  at  the  first  hearing  of  the  case. 

It  is  therefore  ordered  that  our  previous  decree  remain  undisturbed. 


Alphonse  Martin  vs.  City  of  New  Orleans  et  als. 

XTDcler  Article  S07  of  the  Countitution  tlio  capita),  macbinery  and  otber  property  employed 
in  the  maDnfacture  of  articles  of  wood  in  exempt  from  taxation,  altbou^rh  tbe  same  be 
naed  aa  well  for  puipoaea  wbicb  woald  not  entitle  the  owner  to  exemption,  if  he  excla- 
sively  thna  used  it. 

In  such  case,  snch  propeitj  ia  partly  taxable  and  partly  not,  in  proportion  of  its  relative 
▼alue  as  employed  or  used  in  each  business. 


<  88   8B7{ 
No.  9558.  I  2  Jg 
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Principle  applied  to  a  Bawmill  and  appnrtenancea  employed  to  mannfactnre  raw  materials 
and  articles  of  wood,  bat  not  extended  to  vetsela  ased  to  convey  timbers  for  saw  mill  pnr- 
posea  and  which  is  sold  in  the  market  and  dressed  in  the  articloB  of  wood. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
l\     Houston,  J. 


Ghas,  8'  Bice  for  Plaintiff  and  Appellee. 

W.  H,  Bogers,  Citj^  Attorney,  and  Blanc  <&  Butler  for  Defendants 
and  Appellants. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  object  of  this  proceeding  is  to  annul  the  as- 
sessment made^  of  property  owned  ly  the  plaintiff,  and  which  be 
alleges  is  employed  in  the  manufacture  of  articles  of  wood. 

The  defense  is  a  denial  of  the  exemption  claimed. 

From  a  judgment  reducing  the  assessment  from  $42,675  to  $17,170, 
i.  e.,  by  forty  per  cent,  the  defendant  appeals. 

The  facts  do  not  appear  to  be  disputed. 

One  witness  only  was  sworn,  the  plaintiff,  and  it  is  admitted  that,  if 
another  witness  was  beard,  he  would  testify  to  the  same  purpose. 

It  is  established^by  this  testimony  that,  during  the  year  1884,  plain- 
tiff was  engaged  in  the  saw  mill  business,  in  whicli  he  had  invested  a 
capital  represented  by  real  estate,  machinery,  horses,  vessels  and 
active  money. 

It  also  shows  that  the  vessels  were  employed  in  towing  timber  thntugh 
rivers,  lakes  and  bayous  to  this  city,  where  it  is  sawed  into  planks 
and  other  raw  lumber;  part  to  be  sold  on  the  market  and  p<art  to  be 
converted  by  plaintiff  into  articles  of  wood,  such  as  doors,  sash  and 
blinds,  boxes,  lathes,  necessary  for  the  conetruction  of  buildings  and 
put  in  shape  and  style  ready  for  immediate  use.  Some  fifteen  hands 
were  employed  in  this  last  business. 

The  relative  value  of  the  property  en]]»l<)yed  in  tlie  saw  mill  buRi- 
ness  proper  is  sixty  per  cent,  while  that  used  in  the  manufaotui^  of 
articles  of  wood  \h  forty  per  cent. 

Article  207  of  the  Constitution,  on  which  plaintiff  relies,  expressly 
exempts  from  taxation,  during  ten  years  from  the  ado]>tion  of  the  Con- 
stitution, *Uhe  capital,  macliinery,  and  otlier  ])roperty  employed  in  the 
manufacture  of  *  *  *  furniture  and  other  articles  of  wood  ♦  ♦  • 
provided,  that  not  less  than  five  hands  are  employed  in  any  one 
factory." 
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MartiD  vh.  New  Orleans  et  als. 


In  the  case  of  Jones  v».  Rain^B,  35  Ann.  998,  we  had  occasion  to  con- 
sider the  meaning  and  purview  of  this  article,  an  attempt  being  made 
to  extend  the  imronnity  which  it  accords,  so  as  to  apply  to  saio-mills. 
We  there  held  that,  while  it  proposes  to  exempt  some  it  did  not  alt 
manafacturers;  and  that  were  to  be  considered  as  protected  by  its  pro- 
viaion,  only  such  as  are  specially  enumerated  in  it.  We  accordingly 
decided  that,  as  saw-mills  did  not  enter  into  the  contemplation  of  the 
framers  of  the  organic  law  and  had  not  been  enumerated  in  the  article, 
they  conld  not  be  placed  beyond  the  reach  of  the  tax  gatherer. 

In  the  cases  of  City  vs.  LeBlanc  and  vs.  Beck,  34  Ann.  596.  we  took 
pains  to  define  who  the  manufacturers  are,  whom  the  previous  article 
(206)  exempts  from  license. 

A]>plying  the  rulings  in  those  cases  to  the  present  controversy,  it  is 
manifest  that  the  property,  of  whatever  nature,  which  is  used  in  the 
saw  mill  business  proper,  that  is,  in  the  manufacture  of  law  materials, 
namely :  of  lumber,  not  ready  for  use,  as  are  ^^  furniture  and  other  art- 
icles of  wood,"  is  not  exempt  from  taxation. 

The  case  is  different,  however,  as  to  the  property  which  is  used  for 
the  manufacture  of  articles  of  wood,  ready  for  use  by  the  consumer. 

The  argument  that  the  character  of  plaintiff's  business  must  be  de- 
termined by  its  principal  and  not  by  its  incidental  features,  though 
apparently  plausible  (surely  ingenious),  is  not  entitled  as  a  test  Ut 
much  weight,  either  to  ascertaip  the  nature  of  plaintiff's  calling,  avo- 
cation or  pursuit;  or  to  declare  that  of  the  property  employed  by  him 
in  his  transactions. 

It  is  clear  that  it  was  optional  with  the  plaintiff  to  have  used  all  the 
property  in  question  exclusively,  either  in  ihe  manufacture  of  raw  ma- 
terials, or  in  that  of  articles  of  wood  ready  for  use. 

In  the  former  case,  the  property  representing  a  saw  mill,  preparing 
lumber  to  be  dressed,  would  have  been  taxable  in  its  entirety.  In  the 
latter,  it  would  have  been  exempt  from  all  taxation  whatever. 

It  is,  however,  difficult  to  perceive,  how  and  why,  in  the  absence  of 
any  prohibitory  clause  in  the  Constitution,  the  plaintiff  should  not  be 
recognized  the  right  to  employ  that  property  to  both  uses. 

Denying  the  plaintiff  this  important  privilege  would  be  to  do  vio- 
lence to  the  Constitution  by  interpolating  in  it  a  restriction  which,  it 
does  not  appear,  the  frameis  of  it  intended  to  interpose. 

The  same  article,  in  its  first  part,  exem])ta  from  taxation  **all  places 
of  religious  worship  or  burial,  all  charitable  institutions,  all  buildings 
and  property  used  exclusively  for  colleges,"  etc. 


119    6i; 
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Tlie  word  exclxtsivehj  is  employed  ex  indnstria,  to  limit  the  exemp- 
tion, to  property  exclusively  used  for  church,  cljaritnble  and  school 
purposes. 

It  was  not  inserted  in  the  further  part  of  the  article,  attending  to 
property 'employed  in  the  manufacture  of  certain  articles.  Had  the 
intention  of  the  framers  of  t)»e  Constitution  been  lo  exempt  only  such 
property  as  would  be  exclusively  employed  in  such  manufacturing,  they 
would  have  unequivocally  expressed  it;  but  they  have  remained  per- 
fectly reticent  on  that  qualification.  It  does  not,  therefore,  appertain 
to  this  Court  to  incorporate  it  in  that  provision  ;  the  less  so,  as  in  the 
case  of  Jones  vs.lRains,  it  was  formally  announced  that  the  object  of 
the  exemptions  created  by  it  was  to  encourage  and  foster  the  estab- 
lishment of  manufactures  of  the  various  articles  daily  needed  by  the 
people. 

It  does  not,  however,  follow,  that  all  the  property  assessed  is  en- 
titled to  the  exemption  recognized  by  the  district  court. 

It  is  impossible  to  conceive  how  the  vessels  employed  to  procure  the 
timber,  can  be  justly  entitled  to  the  immunity.  They  are  used  to 
bring  the  timber  necessary  for  the  saw  mill  which  manufactures  prim- 
arily the  raw  materials  to  be  dressed. 

They  are  not  used  directly  for  the  purposes  of  the  manufacture  of 
articles  of  wood,  ready  for  immediate  use  by  the  consumer. 

As  well  might  the  plaintiff  claim,  were  he  the  owner  of  the  lands 
from  which  the  timber  is  felled,  that  such  lands  are  likewise  exempt, 
as  they  represent  capital  employed  in  the  manufacture  of  articles  of 
wood. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  amended  by  striking  therefrom  the  words  *'  upon  vessels  to 
the  extent  of  twenty-two  hundred  dollars"  and  that  thus  amended  the 
same  be  affirmed,  plaintiff  and  appellee  to  pay  costs  of  appeal. 


No.  9559. 
Mrs.  Seraphine  Maspereau  vs.  Cirr  of  New  Orleans  et  als. 

Property  ninst  be  asfteHBed  in  tlio  name  of  the  tine  owner.  If  asnessed  in  any  other  name, 
the  asReasment  is  defective  and  cannot  be  the  basis  of  a  lo^al  tax  aale. 

A  woman  divorced  from  her  huaband  in  in  Iho  oame  I'itiialion  toward  him  as  thonj^h  no  mar> 
riaf^e  had  ever  been  contracted  between  them.  8he  haa  the  h'gal  light  to  reanme  her 
orieinal  name,  and  property  which  she  buys  and  which  is  recoided  under  that  name 
cannot  be  legally  assessed  against  her  under  another  name,  not  even  under  her  former 
name  as  a  married  woman. 
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A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans 
I.  \      Houston,  J. 


Farrar  (&[Krutt8chnitt  for  Plaintiff  and  Appellee. 
W.yiTMiogers^  City  Attorney,  and  Blanc  d  Butler,  for  Defendants 
and  J  Appellants. 

The  opinion  of  the  Court  was  delivered  by 

Poch6,  J.  The  State  tax  collector  and  the  city  of  New  Orleans  have 
taken  tliis  appearfrom  a  judgment  of  the  district  court,  annulling  an 
adjudication  at  a  tax  sale  of  plaintiff ^s  property  in  November,  1884,  for 
taxes  assessed  against  said  property  for  the  years  1882  and  1883,  and 
ordering}  the  cancellation^of  the  assessment  of  said  property  for  the 
year8'1882.^1883  and  1884.  The  judgment  also  enjoined  the  tax  col- 
lector from  executing  a  deed  to  the  property  under  the  adjudication 
made'by  him  as  aforesaid  to  the  State  of  Louisiana. 

The[^grounds  of  plaintiff's  complaint  were  that  the  property  had  not 
been  assessed  in  her  name,  and  that  she  had  never  been  served  with 
the  notices  required'by  law  as  necessary  steps  to  a  legal  tax  sale. 

As  the*  appeal  taken  by  the  city  of  New  Orleans  involves  no  other 
question  but  the  legality  or  binding  effect  of  the  assessment,  and  as 
the  amount  of  taxes  which  may  thereunder  be  eventually  due  to  the 
city,*is  far  less  than  the  lower  limit  of  our  jurisdiction,  it  follows  that 
we  have  no  jurisdiction  over  that  branch  of  the  case  in  which  the  city 
is  interested,  and  that  her  appeal  cannot  be  maintained. 

The  point  presented  by  the  State  tax  collector's  appeal,  involves  the 
legality  of  his  adjudication  at  a  tax  sale,  of  property  which  is  shown 
to  exceed  in  value  the  sum  of  two  thousand  dollars,  and  hence  his  ap- 
peal stands  on  a  different  basis. 

The  record  shows  that  the  property  in  suit  was  acquii*ed  by  plaintiff 
by  purchase  on  the  25th  of  July,  1881,  and  that*  her  titles  were  pot  of 
record  in  the  proper  office  on  the  same  day. 

It  also  •  appears  that  plaintiff,  who  had  been  the  wife  of  Ernest 
D'Aquin  for  five  years,  was  divorced  from  him  in  June,  1875,  from 
which  time  she  had  resumed  her  original  name  as  shown  in  the  title  of 
this  suit,  that  for  the  year  1882,  the  property  was  assessed  in  the  name 
of  S.  Keiffer,  her  vendor,  and  for  the  year  1883,  in  the  name  of  Mrs. 
Ernest  D'Aquin. 

It  requires  no  argument  to  show  that  the  assessment  of  1882  was  an 
absolute  nullity,  and  that  it  could  not  be  the  basis  of  a  lawful  tax  sale. 
Lague  vs.  Boagni,  32  Ann.  912;  Guidry  vs.  Broussard,  32  Ann.  924 3 
Marin  vs.  Sheriff.  30  Ann.  293. 

26 
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On  the  Becond  point,  involving  the  alleged  illegality  of  the  assess- 
ment of  1883,  appellant's  counsel  argue  that  plaintiff  having,  by  mar- 
riage, become  Mrs.  Ernest  D'Aqum,  the  assessment  in  that  name  was 
proper  and  legal,  as  that  was  and  is  her  name  until  she  legally  ac- 
quires another. 

But  the  Civil  Code,  Art.  Id^*,  says :  <<  The  effects  of  a  divorce  shall 
not  only  be  the  same  as  are  determined  in  the  case  of  a  separation 
from  bed  and  board,  but  it  shall  also  dissolve  forever  the  bonds  of 
matrimony  between  the  parties,  and  place  them  in  the  same  situation 
with  respect  to  each  other  as  if  no  marriage  had  ever  been  contracted 
between  them." 

If  Qo  marriage  had  ever  been  contracted  between  Ernest  D'Aquin 
and  Seraphine  Maspereau,  the  latter  would  never  had  been  named  or 
known  as  Mrs.  Ernest  D'Aquin,  and  hence  it  follows  as  one  of  the 
effects  of  the  divorce  that  she  then  ceased  to  be  Mrs.  Ernest  D'Aquin, 
and  that  she  had  as  perfect  a  right  to  contract  in  her  original  name, 
as  she  had  to  contract  at  all,  without  the  slightest  reference  to  her  for- 
mer husband. 

And  his  name  had  no  more  connection  with  her  purchases  or  otber 
contracts  than  he  could  in  his  own  rights  have  interfered  therewith  or 
controlled  the  same. 

By  means  of  a  reference  to  the  public  archives,  which  it  was  his  duty 
to  do,  the  assessor  would  have  seen  that,  aft€r  the  25th  of  July,  1881, 
property  stood  in  the  maiden  name  of  plaintiff,  and  that  it  was  in 
that  identical  name  that  she  had  accepted  the  authentic  sale  made  to 
her  of  that  property.    30  Ann.  295,  Marin  vs.  Sheriff  et  al. 

An  assessment  made  under  such  circumstances  must  be  held  as  in- 
valid. Hence  we  need  not  discuss  thti  third  ground  of  alleged  nullity 
invoked  by  plaintiff,  touching  the  want  of  notice  required  by  law. 

Having  concluded  that  the  assessment  of  J  882  was  illegal  because  it 
was  made  in  the  name  of  S.  Keiffer,  and  that  of  1883  untenable,  as  it 
was  erroneously  in  the  name  of  Mrs.  Ernest  D'Aquin,  we  must  hold 
that  no  legal  adjudication  was  made  on  the  14th  of  November,  1884, 
and  hence  the  judgment  appealed  from  is  correct. 

It  is,  therefore,  ordered,  that  the  appeal  of  the  city  of  New  Orleans 
be  dismissed  at  her  costs,  and  that  the  judgment  against  the  State  tax 
collector  be  affirmed  with  costs. 
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Held,  that  plnintiff  was  and  remained  one-fourth  owner  of  ship  *'S.  J.  Oteri  '*  until  Novem- 
ber 14,  li?83,  at  which  date  his  interest  terminated  by  his  voluntary  acceptance  of  the 
retnrn  of  the  price  which  he  had  paid  for  said  interest. 

Held,  that  for  the  trips  made  by  said  ship  prior  to  Aufnist  S4,  1883,  when  the  firm  of  S.  Oteri 
tc  Bro.,  was  dissolved  and  terminated,  he  is  entitled  to  accounting  of  profits  on  same 
basis  as  had  been  always  customary  in  previous  transactions. 

Held,  that  after  the  termination  of  the  partnership,  plaintiff's  interest  iu  ibe  roeroautlle 
ventures  ot  buying  and  selling  fruit  thereafter  carried  on  by  S.  Oteri  censed ;  and  that, 
as  he  could  not  be  held  for  losses  on  such  ventures,  he  cannot  claim  the  profit.  His  in- 
terest theriHifter  was  confined  to  his  share  of  the  earnings  of  the  vessel  per  te.  As  these 
have  not  been  kept  in  such  manner  as  to  enable  us  to  ascertain  their  actual  value,  and  as 
this  is  the  fault  of  defendant,  plaintiff  is  allowed  his  share  of  a  liberal  charter- price  of 
the  ship  during  that  period. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ussot,  J. 

J.  P.  Homar  and  F.  W,  Baker  for  Plaintiff  and  Appellee. 

W.  8,  Benedict  and  J,  W*  QurUy,  Jr.,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Prior  to  August  24,  1883,  Salvador  and  Joseph  Oteri 
were  equal  commercial  partners  under  the  style  of  S.  Oteri  &  Bro.,  en- 
gaged in  the  fruit  importing  and  commission  business. 

That  partnership  terminated  on  the  24th  of  August,  1883,  as  has 
been  judicially  determined  by  this  Court.    Oteri  vs.  Oteri,  37  Ann.  74. 

In  connection  with  their  business  they  used  a  certain  steamship 
named  "  S.  J.  Oteri." 

The  vessel  was  purchased  while  iu  course  of  construction  in  Eng- 
land, was  completed  for  account  of  the  purchaser  and  brought  to  this 
port.  The  pncchase  price,  together  with  all  expenses  connected  there- 
with and  with  her  voyage  hither,  was  paid  with  funds  of  the  firm  of 
Oteri  &  Bro.,  and  was  charged,  on  its  books,  one-half  to  Salvador, 
one-quaiter  to  Joseph  Oteri,  and  one-quarter  to  Salvador  Pizzatti,  a 
brother-in-law  of  Salvador  Oteri;  but  the  vessel  was  registered  in  the 
name  of  Salvador  Pizzatti,  as  sole  owner. 

After  some  profitless  trips  to  Aspinwall  and  Jamaica,  the  vessel  was 
transferred  to  the  trade  between  this  port  and  Spanish  Honduras  and 
the  Bay  Islands,  and  so  continued  to  run  up  to  the  time  of  this  suit. 
The  business  of  the  ship  was  not  embraced  iu  the  partnership  of  Oteri 
&  Bro.,  but  stood  on  a  different  basis. 

The  vessel  was  not  used  exclusively  or  mainly  as  a  common  carrier, 
though  taking  such  freight  outward  as  offered  and  carrying  passengers 
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both  ways.  But  the  main  busiDess  was  the  purchase  of  cargoes  of 
fruit  i]i  the  Honduranean  porta,  bringiug  them  to  New  Orleans  and  re- 
selling tliem  here  either  on  the  spot  or  by  railroad  shipments  to 
interior  markets. 

The  firm  advanced  all  the  expenses  of  the  ship ;  furnished  the  funds 
for  the  purchase  of  the  cargoes ;  and  attended  to  all  the  bnsinees  of 
receiving  and  re-selling  them,  for  all  of  which  it  received  a  commis- 
sion of  ^ve  per  cent,  which  commission  was  shared  equally  between 
the  partners,  Salvador  and  Joseph  Oteri. 

After  the  net  profits  on  each  trip  had  been  ascertained,  including 
the  profits  on  the  purchase  and  sale  of  cargoes  as  well  as  the  earnings 
of  the  ship  proper,  this  net  profit  was  passed  to  the  credit  of  the  par- 
ties on  the  books  of  the  firm^  in  the  proportion  of  one-half  to  Salvador 
Oteri,  and  one-quarter  each  to  Joseph  Oteri  and  S.  Pizzatti. 

Pizzatti,  acted  as  master  of  the  vessel,  receiving  a  salary  therefor, 
and  also  furnished  his  services  in  the  purchasing  of  the  cargo,  for 
which  his  long  experience  in  the  trade  gave  him  great  advantages. 

After  the  dissolution  of  the  firm,  Joseph  Oteri  ceased  to  have  any- 
thing to  do  with  the  business.  S.  Ot^ri  made  all  the  advances  for  the 
purchase  of  cargoes  and  attended  exclusively  to  their  reception,  hand- 
ling and  re-sale. 

It  appears  that,  while  Salvador  Oten  and  Pizzati  were  bosom  friends 
Joseph  Oteri  was  not  on  good  terms  with  Pizzatti,  and  was  not  content 
with  the  arrangement  under  which  the  title  to  the  whole  vessel  was 
left  in  the  latter's  name,  and  he  insisted  on  having  something  to  repre- 
sent his  interest  in  the  vessel  and  to  secure  him  against  any  wrongful 
use  or  disposition  of  the  vessel  by  Pizzatti. 

The  method  resorted  to  was  the  execution  of  a  note  by  Pizzatti  for 
the  sum  of  $34,250,  the  exact  amount  of  the  purchase  price  paid  by 
Joseph,  which  note  was  dated  October  7,  1882,  and  matured  in  one 
year,  without  interest,  and  was  secured  by  mortgage  on  the  vessel. 

When  this  note  matured  in  October,  1883,  Salvador  Oteri,  as  agent 
of  Pizzatti,  tendered  payment  thereof,  which  Joseph  declined  to  ac- 
cept, denying  that  the  not«  represented  an}^  debt  due  to  him,  and 
claiming  that  he  held  it  merely  as  security  agaiust  any  injury  to  his 
interest  as  owner  in  the  vessel  which  still  continued.  He  after wanls 
demanded  an  accounting  of  the  earnings  of  the  vessel,  which  being 
refused  and  his  interest  therein  disputed,  he  subsequently  concluded, 
under  advice  of  counsel,  to  accept  the  sum  offered  in  payment  of  the 
*note,  under  fear,  as  he  alleges,  that  he  might  lose  everything.  Accord- 
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ingly,  on  November  14, 1883,  he  received  $34,250  aTid  surrendered  the 
note. 

The  object  of  the  present  suit  is  to  recover : 

1st.  The  sum  of  $25,000,  which  he  alleges  his  interest  in  the  ship 
worth  in  excess  of  the  sum  received  by  him  as  above  set  forth,  and  so 
received  nnder  restraint  and  fear  occasioned  by  defendant's  unjust 
conduct. 

2d.    To  recover  his  share  of  the  profits  and  commissions  on  the 

various  trips  of  the  vessel  made  between  June  13  and  November 

14, 1888. 

I. 

The  claim  to  an  additional  value  for  his  interest  may  be  summarily 

disposed  of.    The  evidence  satisfies  us  that  such  additional  value  did 

not  exist ;  and  even  if  it  did,  he  would  be  precluded  from  claiming  it 

by  his  voluntary  act  in  accepting  the  sum  stipulated  in  the  note,  which 

he  well  knew  was  paid  to  him  in  full  satisfaction  of  his  interest  in  or 

upon  the  ship,  whatever  it  might  be,  whether  as  creditor  for  the  price 

or  part  owner.    He  so  received  it  and  the  binding  effect  of  his  act  is 

not  destroyed  by  any  circumstance  sufficient  to  establish  legal  error, 

violence  or  fraud. 

II. 

We  shall  next  dispose  of  several  objections  interposed  by  defendant 
in  bar  of  plaintiff's  right  to  claim  an  account  of  the  earnings  of  the 
vessel. 

1st.  Defendant  denies  that  plaintiff  was  ever  a  part-owner  of  the 
vessel  and  claims  that  Pizzatti  was  the  sole  owner,  and  that  both  S.  6l 
J.  Oteri  were  mere  creditors  for  the  portions  of  the  price  respectively 
contributed  by  them. 

Tlie  registry  of  the  vessel  and  the  act  of  mortgage  in  favor  of  plain- 
tiff, considered  by  themselves  and  without  explanation,  would  support 
tins  view ;  but  we  agree  with  the  district  judge  that  the  evidence  in 
the  case  makes  it  perfectly  clear  that  the  Oteris  and  Pizzatti  were  the 
real  owners  of  the  vessel }  that  the  title  was  placed  in  Pizzatti's  name 
from  considerations  of  convenience  merely;  and  that  the  mortgage 
was  intended  solely  to  secure  Joseph's  interest  against  any  wrongful 
disposition  or  incumbrance  of  the  vessel  by  the  apparent  owner. 

It  would  be  tedious  and  unprofitable  to  recount  all  the  multitud- 
inous facts  and  circumstances  leading  to  this  conclusion ;  but  we  may 
mention  among  them  the  mode  in  which  the  business  of  the  vessel  was 
conducted,  both  before  and  after  the  execution  of  the  mortgage;  the 
testimony  of  Stella,  the  confidential  clerk  of  S.  Oteri,  who  continually 
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refers  to  the  parties  as  joint  owuers }  the  testimony  of  Kelly  showing 
that,  when  the  vessel  waf»  brought  ont,  he  was  consnited  about  having 
the  title  transferred  to  the  names  of  the  Oteris  and  Pizzatti,  and  then 
registering  her  in  the  name  of  Kelly  as  apparent  owner;  che  petition 
filed  in  suit  No.  7373,  Civil  District  Court  on  December  26,  1882,  (after 
the  mortgage),  wherein  it  is  alleged  that  S.  &  J.  Oteri  and  S.  Pizzatti 
are  **  joint  owners  in  certain  proportions  of  the  steamship  S.  J.  Oteri ''; 
and  there  are  other  facts  equally  conclusive.  We,  therefore,  hold  that 
Joseph  Oteri  was  and  remnined  a  part  owner  of  the  vessel  until  the 
14th  of  November,  1883,  when  he  accepted  i>ayment  for  his  interest. 

2d.  The  pretended  charter-party  of  August  13,  1883,  whereby 
Pizzatti  chartered  the  vessel  to  S.  Oteri  is  too  clumsy  and  transparent 
a  sham  and  device  to  deserve  further  notice. 

3d.  Under  our  view  above  indicated  of  the  nature  and  object  of  the 
act  of  mortgage,  it  is  clear  that  the  principles  of  admiralty  law  quoted 
by  defendant  have  no  application.  Those  principles  are,  tiiat  when 
one  part-owner  objects  to  some  proposed  employment  of  the  vessel,  he 
may  require  from  his  co-owners  a  stipulation  equal  to  the  value  of  his 
interest,  for  the  safe  return  of  the  ship  or  for  the  payment  of  such 
value,  and  in  such  case  the  dissentient  owner  is  not  bound  for  expenses 
or  entitled  to  share  in  the  gains  of  the  voyage.   Abbott  on  Sliip.  p.  127. 

But  here,  Joseph  Otori  did  not  object  to  the  employment  of  the 

vessel,  but  on  the  contrary  sanctioned  and  participated  therein,  and 

the  mortgage  had  reference  to   entirely  different  purposes  already 

pointed  ont. 

III. 

Let  ns  now  consider  the  lights  of  plaintiff  under  the  accounting 
herein  made  of  the  earnings  of  the  ship  from  June  13  to  November 
14,  1883. 

There  is  no  dispute  about  the  liability  of  defendant  for  plaintiff's 
share  in  the  profits  of  trip  No.  18,  which  ended  July  27,  said  share 
being  $3,486.07.  The  only  opposition  of  defendant  to  this  allowance 
is  a  claim  to  offset  against  it  a  debt  due  by  defendant  for  repairs  of 
another  vessel  called  the  **E.  B.  Ward"  owned  by  them  jointly;  but 
as  this  item  is  involved  in  a  suit  for  settlement  of  accounts  of  that  ves- 
sel, it  need  not  figure  in  this  case. 

Trip  No.  19  terminated  on  August  13,  and  stands  on  the  same  basis 
with  the  former.  The  only  ground  for  claiming  any  difference  between 
them  is  the  contention  of  defendant  that  the  partnership  of  S.  Oteri  & 
Bro.,  terminated  on  August  1 ;  but  as  that  contention  has  been  judi- 
cially determined  against  him  and  the  termination  fixed  of  date  Augnitt 
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24,  we  consider  the  plaintifif  entitled  to  settlement  of  this  trip  on  the 
same  basis  with  prior  ones,  and  to  recover  his  share  of  the  profits 
$1861.84,  and  his  half  of  the  commissions,  $398.57,  in  all  $2260.41. 

Trip  No.  20  began  during  the  existence  of  the  firm,  but  ended  only 
two  days  after  its  termination,  viz :  on  August  26.  The  venture  is  en- 
titled to  be  considered  as  one  of  the  firm,  but  the  services  in  receiving 
and  disposing  of  the  cargo  were  rendered  by  S.  Oteri  alone.  We  think 
he  will  be  sufficiently  compensated  for  these  extra  services  by  allowing 
him  the  whole  of  the  commissions  and  by  awarding  to  plaintiff  only 
his  share  of  the  profits,  viz :  $2005.17. 

The  remaining  trips  of  the  vessel  stand  upon  a  different  footing. 

After  the  termination  of  the  partnership,  defendant's  mandate  to 
bind  the  plaintiff  by  mercantile  transactions  in  the  purchase  and  sale 
of  fruit  terminated.  From  that  date  this  part  of  the  business  was  con- 
ducted with  the  means  and  labor  of  defendant  and  at  his  exclusive 
risk,  and  as  plaintiff  could  not  have  been  held  liable  for  losses  incurred 
on  such  account,  he  is  equaUy  barred  from  claiming  an  interest  in  the 
profits.  It  is  no  answer  to  say  that  defendant  had  in  his  hands  ample 
means  of  plaintiff.  The  compensation  for  the  retention  of  these  means 
is  interest.  He  had  no  right  to  embark  them  in  commercial  ventures 
and  if  he  had  done  bo  and  losses  had  resulted,  could  have  claimed  no 
exemption  from  liability  on  that  account. 

Plaintiff's  interest  was  confined  to  his  proportion,  as  part  owner,  of 
the  earnings  of  the  ship  per  «c,  including  proper  freights  for  the  car- 
goes belonging  to  defendant.  But  the  accounts  of  the  vessel  have  been 
so  kept  that  it  is  impossible  to  distinguish  and  ascertain  the  earnings 
of  the  vessel.  We  have,  therefore,  no  alternative  but  to  allow  to  plain- 
tiff a  reasonable  compensation  for  the  use  of  his  share  of  the  vessel. 
As  it  is  defendant's  fault  that  the  accounts  were  so  kept  as  to  entail 
the  necessity  of  this  method  of  settlement,  we  think  plaintiff  is  entitled 
to  a  liberal  allowance.  After  duly  weighing  the  evidence  on  that 
point,  we  conclude  that  $2500  a  month  would  not  have  been  an  ex- 
cessive charter-price  for  the  steamer  during  this  period,  and  we  shall 
allow  plaintiff  his  share  of  the  sum  for  the  period  from  August  26  until 
November  14,  viz:  two  months  and  nineteen  days,  say  one-fourth 
of  $6683.27,  or  $1645.80. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  amended  by  reducing  the  amount  allowed  from 
$14,975.54  to  $9,397.45,  with  legal  interest  on  $3,486.07  from  July  27, 
1883,  and  on  $2,260.41  from  August  13,  1883,  and  on  $2,005.17  from 
August  26, 1883,  and  on  $1,645.80  (by  average  date  of  earnings)  from 
October  5,  1883 ;  and  that,  as  thus  amended,  the  said  judgment  be  in 
all  other  respects  affirmed,  plaintiff*  and  appellee  to  pay  costs  of 
appeal. 
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Joseph  Oteui  vs.  Salvador  Oteri,  et  al. 

When  A  pai-t-ownerof  a  vessel.  suIdi;  for  a  partition  and  account,  has  prayed  for  a  sale  of 
the  ship,  he  cannot  on  appeal  complain  of  a  decree  of  sale  made  in  conformity  to  ^e 
prayer  of  his  own  petition  never  changed  or  amended. 

The  principles  upon  which  the  decree  herein  is  based  are  approved,  and  with  collection  of 
error,  apparently  clerical,  in  allowance  for  commisalonB,  is  afhrmed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 

J.  P.  Hornor  and  F,  W,  Baker  for  Plaintift*  and  Appellant. 

TF.  S,  Benedict  and  J,  W.  Gurley,  Jr,  for  Defendants  and  Appellees 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  plaintiff  was  one-fourth  owner  of  the  steamer  E. 
B.  Ward,  the  business  of  which  was  conducted  by  the  firm  of  S.  Otcri 
&  Bro.  up  to  the  dissolution  of  that  firm,  and  thereafter  by  S.  Oteri,  in 
much  the  same  manner  as  was  pursued  with  reference  to  the  steamer 
S.  J.  Oteri,  and  detailed  in  the  opinion  just  read  in  c4iBe  No.  9526  of 
our  docket. 

Plaintiff  brings  the  present  suit  against  his  co-owi»er8,  praying  for 
a  judicial  sequestration  of  the  vessel  and  for  a  decree  ordering  her  to 
be  sold,  and  for  a  partition  of  the  proceeds,  and  also  for  an  accounting 
to  him  for  his  share  of  the  profits  and  earnings  of  the  vessel  from  the 
1st  of  August,  1883  to  the  date  of  the  suit,  July  3,  1884. 

The  order  of  judicial  sequestration  was  granted  by  the  court,  and 
immediately  afterwards,  the  defendants  obtained  an  order  of  court 
authorizing  them  to  release  the  sequestration  on  bond,  which  was  exe- 
cuted. 

The  case  was  put  at  issue,  and  after  the  hearing  of  voluminous  evi- 
dence, went  to  judgment  in  May,  1885. 

The  decree  recognized  the  ownership  of  one-quarter  of  the  vessel  in 
Joseph  Oteri  and  three -<iuarters  thereof  in  Salvador  Oten;  ordered 
the  vessel  to  be  sold ;  fixed  the  eaniings  of  the  vessel  during  the  period 
involved  at  the  &um  of  $17,013  49;  but,  owing  to  loss  of  evidence, 
was  unable  to  fix  the  dediiotionfi  to  which  the  managing  owner  was 
entitled ;  and  referred  the  matter  to  a  notary  for  a  romi)letion  of  the 
partition  and  settlement  of  accounts;  with  directions  to  divide  the 
proceeds  of  sale  in  the  proportions  above  indicated ;  to  charge  Salva- 
dor Oteri  with  the  aforesaid  earnings,  to  be  accounted  for  to  his  co- 
owner,  reserving  his  right,  however,  to  establish  the  deductions  to 
which  he  is  entitled  for  disbursements  for  repairs  and  wages,  and  for 
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lost  time  ;  recognizing  plaintiff's  claim  for  his  share  of  the  commissions 
on  sale  of  cargo  of  a  certain  trip  No.  80;  and  finally  reserving  the 
rights  of  the  parties  to  assert  whatever  claims  they  may  have  arising 
from  the  employment  of  the  vessel  during  the  pendency  of  the  suit. 

From  this  judgment  the  plaiutift'  has  appealed. 

He  complains  of  the  decree  in  the  following  particulars,  viz : 

1st.  He  objects  to  the  order  for  the  sale  of  the  vessel,  and  claims 
that,  in  lieu  thereof,  the  judge  should  have  fixed  the  value  of  the  ves- 
sel as  It  stood  at  the  date  of  his  suit,  and  should  have  allowed  him  one- 
fourth  of  that  value. 

It  is  difficult  to  conceive  of  a  more  unfounded  claim,  since  the  judg- 
ment in  that  respect  conforms  strictly  to  the  prayer  of  plaintiff's  own 
petition,  which  was  never  amended  or  changed. 

If  there  is  any  liability  on  the  part  of  defendant  arising  from  deter- 
ioration in  the  value  of  the  vessel  during  the  pendency  of  legal  pro- 
ceedings or  from  her  employment  during  that  period,  on  which  we 
intimate  no  opinion,  such  matters  are  not  within  the  issues  presented 
by  the  pleadings  in  this  case,  and  were  properly  remitted  to  other 
proceedings  under  the  reservation  made  in  the  decree. 

2d.  He  complains  of  the  method  pursued  by  the  judge  in  estima- 
ting the  profits  of  the  vessel. 

The  judge  adopted  the  same  principles  which  we  have  pursued  in 
settling  the  accounts  of  the  *^S.  J.  Oteri"  in  the  case  No.  9526. 

With  reference  to  trip  No.  80,  which  was  made  during  the  existence 
of  the  partnership,  he  allowed  plaint'  his  share  of  the  whole  profits, 
including  those  arising  from  the  purchase  and  sale  of  the  cargo ;  while, 
with  regard  to  subsequent  trips,  he  restricted  him  to  a  share  in  the 
earnings  of  the  vessel  itself  ascertained  by  fixing  a  reasonable  char- 
ter-value of  the  ship. 

For  the  reasons  given  by  us  in  the  opinion  just  alluded  to,  and 
which  are  fully  applicable,  we  approve  his  conclusions. 

3d.  He  claims  that  we  should  fix  the  deductions  to  which  defendant 
is  entitled,  and  the  settlement  of  which  was  remitted  to  the  notary. 

As  the  judge's  opinion  informs  us  that  important  evidence  on  these 
points  was  missing  from  the  record,  we  do  not  see  how  he  could  have 
pursued  a  course  different  trom  that  which  he  adopted,  or  how  we  can 
convict  him  of  error  therein. 

4th.  He  complains  that  the  decree  allows  him  only  one-fourth,  in- 
stead of  one-half  of  the  commissions  on  the  sale  of  cargo  of  trip  No. 
80 ;  and  this  complaint  seems  to  be  well  founded. 

The  judge,  in  his  opinion,  recognizes  his  right  to  one-half  of  said 
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com  missions,  which  were  a  perquisite  of  the  lirm  in  which  he  was  an 
equal  partner  j  hut  the  judgment  allows  him  on  that  account  only 
$104  65,  while  the  trip-hook  produced  hy  defendant  himself  shows  the 
total  commissions  to  have  heen  $418  60,  of  which  plaintilTs  one-half 
would  he  $209  30.  In  this  respect  the  judgment  must  he  amended, 
and  otherwise  affirmed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  he  amended  hy  increasing  the  allowance  made  to 
defendant  as  his  share  of  commissions  from  $104  65  to  $209  30,  and 
that,  as  thus  amended,  it  he  now  affirmed,  defendants  and  appellees  to 
pay  costs  of  appeal. 


No.  9549. 
Succession  op  Kate  Townsend  vs.  Troisvillr  Sykes  et  al. 

To  entitle  &  party  to  a  removal  to  the  United  States  Circuit  Court,  there  must  exist  in  the 
suit  a  separate  and  distinct  cause  of  action,  on  which  a  sepaiate  and  distinct  suit  might 
properly  have  been  brought  and  complete  relief  sfforded  as  to  such  cause  of  action,  with 
all  the  parties  on  one  side  of  that  controversy  citizens  of  different  States  from  those  on 
the  other. 

To  say  the  least,  the  case  must  be  one  capable  of  separation  into  parts,  so  that  in  one  of  the 
parts  a  controversy  will  be  presented  with  citizens  of  one  or  more  States  on  one  side,  and 
citizens  of  other  States  on  the  other,  which  can  be  fully  determined  without  the  presence 
of  any  of  the  other  parties  to  the  suit,  as  it  has  been  begun. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissot,  J. 


Breaux  ds  Hall  for  Plaintiff  and  Appellant. 
A,  J,  Murphy  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  hy 

Bermudez,  C.  J.  The  plaintiff  appeals  from  an  order  removing  this 
cause  to  the  United  States  Circuit  Court  for  the  Eastern  District  of 
Louisiana. 

The  action  is  hrought  to  annul  a  conveyance  of  real  estate  hy  Trois- 
ville  Sykes  to  his  mother,  Mrs.  Reuhen  B.  Sykes,  and  is  instituted 
against  hoth  parties;  the  former  a  citizen  of  Mississippi,  the  latter  a 
citizen  of  Louisiana. 

The  order  of  removal  was  ohtained  hy  Troisville  Sykes. 

There  is  hut  one  controversy,  the  object  of  which  is  to  determine  the 
validity  of  the  transfer  of  property  to  which  tlie  plaintiff  succession 


NEW  ORLEANS,  APRIL,  188(5.  4J1 

SacooMion  of  Townnend  vs.  Sykes  et  al. 


claims  title  and  wliich  bas  apparently,  but  illegall}'  it  is  claimed,  ]mAsed 
from  tranaferrer  to  transferee. 

The  groaud  of  action  is  tiiat  tlie  property  was  fraudulently  disposed 
of  by  Sykes;  that  it  bad  been  bequeatbed  to  bini  by  Kate  Townsend, 
she  appointing  him  executor  and  universal  legatee;  that  he  was  living 
with  her  in  open  concubinage  and  that  he  murdered  lier;  that  he  fraud 
ulently  accepted  her  succession,  and  without  any  authority  attempted 
and  pretended  to  transfer  the  property  to  his  mother. 

This  suit  had  of  necessity  to  be  brought  against  the  transferee,  Mrs. 
Sykes,  a  citizen  of  this  State,  and  had  also  to  be  levelled  against  Trois- 
ville  Sykes,  whose  capacity  to  inherit  and  dispose  of  the  property  had 
been  put  at  issue  and  who  thus  was  an  indispensable  party,  whom  Mrs. 
Sykes  otherwise  would  have  been  bound  under  the  circumstances  to 
call  in  warranty.     C.  P.  388. 

Joining  Troisville  Sykes  with  Mrs.  Sykes  was  not,  therefore,  an  un- 
necessary proceeding. 

The  transfer  attacked  could  not  have  been  annulled  and  the  trans- 
feree surely  protected  unless  contradictorily  with  both  parties,  who 
thus  became  indispensable  for  a  final  determination  of  their  differences 
in  the  present  controversy. 

Tlie  suit  is  one  and  indivisible.  There  exists  in  it  no  separate  and 
distinct  cause  of  action  on  which  a  separate  and  distinct  suit  might 
hav«^  properly  been  brought  and  complete  relief  afforded  as  to  such 
cause  of  action^  with  all  the  parties  on  one  side  of  tlie  controversy  cit- 
izens of  different  States  from  those  on  the  other. 

The  case  is  not  capable  of  separation  into  parts,  so  that  in  one  of  the 
parts  a  controversy  be  presented  with  citizens  of  one  State  on  one  side 
and  citizens  of  another  State  on  the  other,  which  can  be  fully  deter- 
mined without  the  presence  of  the  other  party  to  the  suit  as  it  has 
been  begun.  Fraser  vs.  Janison,  106  U.  S.  191;  also.  Removal  Cases; 
lOOU.  S.  457;  103  U.  S.  336,  205:  104  U.  S.  407;  110  U.  S.  63;  112  U. 
S.  719. 

The  case  presented  by  the  record  is  not  one  over  which  the  United 
States  Circuit  Court  could  validly  entertain  jurisdiction. 

Under  the  above  authorities,  and  those  to  which  reference  is  made 
in  33  Ann.  520,  34  Ann.  292,  35  Ann.  36,  and  36  Ann.  875,  and  under  the 
rulings  in  those  cases,  the  order  of  removal  was  erroneously  granted. 

It  is  therefore  decreed  that  the  order  of  removal  appealed  from  be 
annulled  and  reversed,  and  that  this  cause  be  remanded  to  the  lower 
court  for  further  proceedings  according  to  law. 
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'2  1870  No.  9525. 

I  ^  630  Thomas  Pickles  vs.  McLellan  Dry  Dock  Company  et  als. 

49  544  ^°^®^  ^^  police  power,  the  State  has  the  right  to  recall  and  abrogate  any  powers  previously 
conferred  on  any  mnnioipal  corporation  and  to  vest  saoh  powers  in  another  and  distinct 
State  functionary. 

Hence,  the  Legislature  had  the  power  to,  as  it  did  by  the  Act  N^o.  7  of  1870,  abrogate  the 
Police  Jury  of  the  Parish  of  Orleans,  right  bank,  and  to  vest  powers  of  the  same  in  the 
city  of  New  Orleans,  to  which  that  territory  inclading  Algiers  became  henceforth 
attached. 

Under  that  legislation,  the  city  of  New  Orleans  was  clothed  with  the  exclusive  power  and 
authority  to  regulate  the  use  of  the  river  banks  on  the  right  bank  of  the  river  in  Algiers, 
and  that  power  included  the  authority  of  allotting  such  space  as  In  its  discretion  was 
necessary  for  a  public  ferry  landing. 

The  legal  exercise  of  that  power  is  incompatible  with  the  right  of  a  riparian  owner  to  en- 
croach, for  his  personal  use,  on  any  portion  of  the  space  thus  allotted  for  the  use  of  a 
public  ferry. 

Such  an  attempt  will  be  rebnked  by  the  courts,  and  all  obstructions  of  that  nature  must  be 
removed. 

The  case  of  Watson  vs.  Tumbnll,  34  Ann.  698,  affirmed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lazarus,  J. 

Blanc  dh  Butler  for  Plaintiff  and  Appellee : 

1.  The  defendant  is  bound  by  the  same  rules  in  pleading  and  in  roakibg  proof  as  plaintiff; 
and  an  answer  which  merely  refers  to  a  contract  as  invalid,  must  state  specific  defects, 
ur,  on  exception  at  the  trial,  defendants  will  not  be  allowed  to  prove  any  defects. 

2.  Defendants  cannot  attack  collaterally  a  contract  between  plaintiff  and  the  city  of  New 
Orleans ;  nor  have  they  any  interest  or  right  to  question  such  a  contract. 

3.  Section  83,  Acts  1870,  No.  7,  p.  40,  refers  to  contracts  requiring  dibbumements  by  the 
city  of  New  Orleans,  engagements  where  the  interest  of  the  city  is  to  give  the  least 
price,  to  abjudicate  to  the  "lowest  bidder,"  as  mentioned  in  this  act.  It  has  no  refer- 
ence to  the  sale  of  rights  where  the  highest  price  is  required :  to  lea8es,''contracts  for 
fanning  out,  power  to  collect  wharfage,  to  run  ferries  and  the  like.  These  are  powers 
given  in  other  sections  of  the  charter,  Sec.  23  being  expressly  made  to  regulate  all  cases 
where  the  city  is  the  payer  and  her  coffers  are  to  be  opened. 

4.  No  ripailan  owner,  within  or  without  the  city  limits,  can  claim  the  power  t4>  exclude  the 
public  from  the  landing  or  bank  fronting  his  property  on  the  Mississippi  river;  nor  can 
he  permanently  place  a  dry  dock  before  the  bank  on  his  prooerty.    6  Ann.  450:  C.  C.  4&5. 

5.  Within  the  corporate  limits  the  city  has  had  full  power  delegated  io  it  to  regulate  the 
river  front,  assign  landings,  establish  ferries  and  fix  or  appoint  moorings,  and  in  carry- 
ing out  these  powers  it  has  full  right  to  determine  the  amount  of  river  frontige  or  water 
space  required  for  its  ferries. 

6.  Private  right  must  yield  to  public  needs,  and  lor  a  public  purpose  fthe  city  being  the 
sole  judge  of  necessity)  the  coiTMration  can  establish  its  ferry  landings  wherever  in  Ita 
opinion  it  is  best  to  be.  The  municipal  control  dominates  private  claims.  Dillon  Mnn. 
Corp.,  3d  ed  ,  107.  114  ;  5  Ann.  36;  6  Ann.  450;  8  R.  211 ;  18  La.  122;  5  Yerger,  189;  3  HI. 
53;  10  Wall.  502. 

7.  Even  if  plaintiff  had  no  right  to  any  ferry  or  landing,  that  would  not  entitle  defendant 
to  usurp  the  river  front  and  monopolize  the  bank. 

8.  Aware  of  this,  they  pretend  to  a  title  from  the  Legislature  by  Acts  1840,  p.  130,  sec.  17, 
and  its  re-enactment  iu  1855.    These  acts  give  no  such  rights  as  defendants  assert.   They 
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inveat  the  police  jury  with  the  control  to  clear  away  bnildinga  and  remove  tbin}^  f^m 
off  the  land,  and  have  no  reference  to  the  water  front  or  mooring  of  veaeels,  etc.  Far> 
therroore,  these  acta  are  the  charter  of  a  police  jary,  and  contain  a  limitation  on  ita  pow- 
ers. The  police  Jary,  with  its  limited  powers,  no  longer  exists;  the  city  now  controls, 
and  without  those  limitations,  under  laws  which  make  no  exceptions.  The  Act  of  1840, 
and  its  repetition,  has  long  aeo  passed  away— was  repealed  by  the  charters  of  the  city, 
and  cannot  avail  defendants  even  had  the  extinct  laws  ever  had  any  reference  or  appli- 
cation to  the  matters  like  those  at  issue  here. 

W.  8,  Benedict  for  DefendaDts  aod  AppellantB. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  Plaintiff,  as  lessee  by  transfer  of  the  city  of  New  Orleans, 
of  a  feny  known  as  the  Tliird  District  Ferry,  plying  from  the  foot  of 
Esplanade  street  to  Olivier  street,  on  the  opposite  bank,  complains  that 
the  defendant  Dry  Dock  Company  has,  by  driving  piles  and  locating  a 
portion  of  their  dock  in  front  of  his  landing,  illegally  encroached  on 
the  space  of  one  hundred  and  fifty  feet  allowed  him  under  his  contract 
for  landing  conveniences  of  his  ferry-boat  at  the  foot  of  Olivier  street. 

Hence,  he  brings  this  suit  with  a  view  to  obtain  redress  through  a 
judgment  ordering  the  removal  of  the  illegal  obstructions  interposed 
by  the  defendant  company,  and  he  cites  the  city  to  defend  and  protect 
him  in  the  full  enjoyment  of  his  contract. 

The  city  intervenes  and  joins  plaintiff  in  hi^  prayer  for  redress. 

For  answer  the  defendants  plead  the  general  issue,  and  specially 
urge  their  right  to  locate  their  dock  and  to  drive  piles  in  the  bed  of 
the  river,  as  complained  of,  on  the  ground  of  the  ownership  by  one  of 
their  incorporators  of  the  riparian  property  in  front  of  which  they  are 
operating,  and  on  the  authority  of  the  Police  Jury  of  the  Parish  of 
Orleans,  right  bank,  under  whose  ordinances  they  had  established  their 
dry  dock,  which  is  a  necessity  of  commerce  and  navigation,  and  that 
no  part  of  the  space  occupied  by  them  is  necessary  to  the  conveniences 
of  the  feiTy. 

They  also  allege  that  the  piles,  as  driven  by  them,  are  beneficial  and 
not  injurious  to  the  ferry  landing,  and  that  plaintiff  has  not  complied 
with  the  contract  which  he  has  set  up  as  the  basis  of  his  action. 

They  prosecute  this  appeal  from  a  judgment  in  favor  of  plaintiff  as 
prayed  for. 

The  consideration  of  two  bills  of  excei^tions  reserved  by  defendants 
involves  the  discussion,  in  a  gieat  measure,  of  all  the  law  which  gov- 
erns the  case. 

The  first  bill  grew  out  of  defendants'  objection  to  the  introduction  in 
evidence  of  the  notarial  contract  of  lease  between  the  city  and  plaintiff, 
the  objection  being  that  the  contract  did  not  show  on  its  face,  and  no 
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evidence  had  been  offered  to  shovr.  that  the  contract  had  been  awarded 
in  compliance  with  the  clause  of  the  tity  charter  which  provides  that 
*'all  contracts  for  public  works,  or  for  materials  or  supplies  ordered  by 
the  council,  shall  be  offered  by  the  controller  at  public  auction,  and 
given  to  the  lowest  bidder  who  can  funiish  security  satisfactory  to  the 
council,  or  the  same  shall,  at  the  discretion  of  the  council,  be  adver- 
tised for  proposals.'^    •    •    • 

The  district  judge  correctly  ruled  that  the  objection  went  to  the 
effect  and  not  to  the  admissibility  of  the  evidence.  How  could  the 
court  decide  whether  or  not  the  document  contained  proof  of  the  man- 
ner in  which  the  contract  had  been  concluded,  without  admitting  and 
considering  it  in  all  its  parts? 

But  referring  the  objection  to  the  alleged  nullity  of  the  contract  for 
the  reason  contended  for,  we  look  in  vain  in  defendants^  answer  for  any 
averment  of  such  illegality;  hence,  they  were  correctly  ruled  out  of  a 
position  which  had  not  been  set  up  in  their  pleadings.  The  practical 
result  of  defendants'  contention  on  this  point  would  be  a  judgment 
annulling  and  setting  aside  a  contract  between  the  city  and  a  lessee  of 
an  important  franchise,  useful  and  almost  indispensable  to  the  public, 
by  means  of  a  collateral  attack,  in  a  suit  which  merely  involves  the 
question  of  the  power  of  the  city  of  New  Orleans,  within  her  corporate 
limits,  to  regulate  and  control  the  use  of  the  river  banks,  and  to  restrict 
private  parties  in  their  claim  of  unbiidled  license  to  enjoy  the  use  of 
said  river  banks  as  their  interests  may  suggest. 

That  mode  of  attack  of  a  contract  finds  no  sanction  in  law,  and  it 
cannot  be  tolerated  in  practice. 

These  considerations  are  sufficient  in  themselves  to  dispose  of  all  the 
positions  assumed  by  the  defendants  touching  the  alleged  illegality  and 
nullity  of  plaintiff's  contract,  and  they  preclude  all  discussion  of  the 
grounds  of  such  nullity, 

Tlie  other  bill  involves  the  alleged  error  of  the  trial  judge's  ruling 
in  excluding  proffered  evidence  to  show  a  dedication  to  public  use  by 
the  police  jury  of  the  space  sought  to  be  occupied  by  the  defendants, 
as  necessary  to  commerce  and  navigation,  to  show  the  occupation  by 
them  under  the  rights  of  a  riparian  proprietor,  and  to  show  further 
that  the  space  thus  occupied  was  not  necessary,  and  had  never  been 
adapted,  to  the  use  or  conveniences  of  a  public  lerry,  and  the  use  of 
the  same  by  the  defendants  and  their  predecessors  for  over  fifty  years. 

There  is  no  merit  in  this  contention. 

Under  a  proper  exercise  of  its  police  power,  the  State  had  the  undis- 
puted right  to  recalL  and  to  abrogate  all  the  authority  previously 
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grauted  by  the  legislature  to  tlie  former  police  jury  of  the  parish  of 
OrleaoB,  (right  bank)  and  to  vest  the  same  power  in  another  and  dis- 
tinct State  functionary.  That  is  precisely  the  meaning  and  the  prac- 
tical effect  of  Act  No.  7,  of  1870,  which  incorporated  that  portion  of 
the  parish  of  Orleans  in  the  city  of  New  Orleans. 

Under  that  legislation  all  the  powers  conferred  to  the  city  of  New 
Orleans  under  its  charter  could  be  legally  exercised  over  every  foot  of 
the  territory  which  had  thereby  become  a  part  of  that  city.  Abascal 
et  al.  vs.  Bonny,  37  Ann.  538.  And  among  those  powers,  one  of  the 
most  important  was  the  right  to  regulate  the  use  of  the  river  banks, 
to  establish  and  control  wharves  and  ferries,  and  to  designate  the 
places  of  mooring  for  ships  and  steamboats. 

It  follows,  therefore,  that  from  the  moment  that  Algiers  became  a 
portion  of  the  city  of  New  Orleans,  all  the  previous  ordinances  of  the 
police  jury  of  the  parish  of  Orleans,  right  bank,  purporting  to  confer 
landing  or  mooring  privilegeH,  and  which  had  been  granted  under  a 
power  since  abrogated,  had  to  yield  in  force  and  effect  to  the  regula- 
tions of  the  council  of  the  city  of  New  Orleans  on  the  same  subject- 
matter,  and  that  the  latter  alone  became  the  law  binding  on  all  alike. 

Numerous  decisions  of  this  Court,  in  perfect  harmony  with  general 
jurisprudence  on  similar  questions,  have  settled  beyond  the  domain  of 
possible  discussion  the  doctrine  that  a  city  vested  with  the  powers 
enumerated  in  the  charter  of  the  city  of  New  Orleans  has  the  undoubted 
and  necessary  power  to  regulate  the  use  of  the  banks  of  any  water 
course  on  which  it  borders,  and  that  in  this  State  such  authority  is  not 
restricted  by  Article  455  of  our  code,  which  declares  that  "the  use  of 
the  banks  of  navigable  streams  or  rivers  is  public,"  and  "  that  accord- 
ing evei^one  has  a  right  freely  to  bring  his  vessels  to  land  there,"  etc. 
It  is  now  well  settled  that  this  general  right  must  be  modified  and  con- 
trolled by  municipal  regulations  when  adopted  in  conformity  with 
chartered  authority. 

In  the  case  of  Watsou  et  al.  vs.  Turnbull.  34  Ann.  856,  (which  sin- 
gularly is  not  referred  to  by  either  counsel  in  this  suit),  we  had  occa- 
sion to  examine  our  jurisprudence  on  this  question. 

The  contention  in  that  case  on  the  part  of  plaintiffs  was  that  the 
city  of  New  Orleans  had  no  right  to  place  "hitching  posts"  along  the 
river  bank  in  front  of  their  property,  on  the  ground  that  they  had 
already  placed,  at  their  own  expense,  all  the  posts  that  were  required, 
and  that  there  was  no  necessity  of  commerce  requiring  the  placing  of 
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'sucb  posts  by  the  city,  and  that  by  sach  act  the  city  would  deprive 
the  riparian  owners  of  their  free  use^of  the  banks  of  the  river. 

The  Court  held :  **Within  the  corporate  limits,  the  city  of  New 
Orleans,  under  her  charter  and  under  the  general  law,  has  the  right  to 
control,  manage  and'administer  the  use  of  the  river  banks  for  tliepab- 
lic  convenience^and^utility,  to  establish  wharves  and  landings."  *  *  * 

^'Riparian  proprietors  have  no  right  to  appropriate  to  their  ezclasive 
use  these  banks,  and  they^have  no  private  property  in  the  use  thereof, 
which  is  public.  The  discretion  of  the  city  authorities  in  determining 
what  are  proper  and^needed  facilities  for  commerce,  and  on  what  part 
of  the  river  bank,  within  her  limits,  they  should  be  established,  is 
manifestly  not  a  proper  subject  for  judicial  control  or  interference. 
Whatever  incidental  damage  may  result  to  proprietors  from  the  exer- 
cise of  these  unquestionable  corporate  rights,  is  damnum  (ibsque  in- 
juria?'' 

We  have  taken  the  pains  of  making  this  copious  extract  from  that 
opinion  for  the  reason  that  it  covers  almost  all  the  points  which  we  are 
now  discussing,  and  because  it  formulates  a  rule  of  law  of  easy  under- 
standing, as  a  logical. result  of  numerous  adjudications  which  we  had 
examined,  and  to  which  we  refer  in  the  opinion. 

We  have  carefully  considered  the'  authorities  relied  on  by  defend- 
ants, but  they  do  not  refer  to  cases  which  involved  the  corporate 
powers  of  the  city^of  New  Orleans  to  regulate  the  use  of  the  river 
banks  within  its  limits. 

They  [can  draw  no  more  strength  from  the  case  of  Ellerman  vs. 
Morgan's  R.  R.,  34  Ann.  698,  as  the  point  in  contest  herein  was  not  in- 
volved in  the  issues  therein  discussed.  We  said  there :  "The  case 
presently  before  this  court  is  not  one  in  which  the  city  seeks  to  pre- 
vent the  defendants  from  using  their  wharf  in  auy  manner,  or  to  ap- 
propriate it  and  enjoy  it  for  other  purposes." 

One  of  tliose^questions  is  presented  in  the  inst-ant  case,  and  that  is 
the  right  of  the  city  to  prevent  the  defendant  company  from  using  its 
wharves  and  docks  in  a  manner  injurious  to  the  public  or  in  conflict 
with  franchises  or  privileges  emanating  from  her  authority. 

From  the  foregoing  considerations  it  follows  that  under  the  law  as 
it  is  now  settled,  it  is  immaterial  to  the  real  issue  in  this  case,  whether 
the  defendants  were  or  not  riparian  owners,  whetlier  they  had  obtained 
any  franchises  from  tl)e  former  police  jury,  and  whether  the  space 
allotted  to  plaintiff  was  or  not  necessary  to  the  ferry  landing  or  to  the 
conveniences  of  the  public,  and  we  may  add  that  the  defendants  were 
without  legal  authority  to  laise  the  objection  that  plaintiff  had  not 
fulfilled  his  contract.    Werges  vs.  Railroad  Co.,  35  Ann.  648. 
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Evidence  on  all  these  points  was  therefore  manifestly  irrelevant, 
and  it  was  properly  rejected. 

Under  these  views  we  leave  defendants  without  any  law  to  support 
their  contention,  for,  as  stated  in  the  first  part  of  this  opinion,  all  the 
principles  of  law  applicable  to  their  case  were  involved  in  their  bills 
of  exceptions. 

Our  examination  of  the  testimony  has  satisfied  us  that  plaintiff's 
complaint  is  well  founded  :  that  defendants  have  illegally  encroached 
on  a  portion  of  the  space  allotted  to  him  under  his  contract  with  the 
city,  and  we  therefore  conclude  that  the  judgment  appealed  from  is 
correct  in  all  particulars. 

Judgment  affirmed. 


No.  9543.  ^g— 

J.  M.  Villa VASO  et  al.  vs.  Louis  Barthet  et  al.  ==^ 

38  417 
On  appeal  from  an  order  dissolving  an  Injiinotion  on  bond,  wlien  a  motion  to  dismiss  the  ap-  ^  |P 
peal  on  the  sronnd  that  the  interlocntory  order  appealed  from  conid  not  work  an  irrepa-  ,  ^  ;l 
rable  injary.  our  decree  denying  the  motion  to  dismiss  and  holding  that  the  sets  HO  968 
enjoined,  if  committed,  woald  operate  irreparable  injary,  necessarily  inTolres  the  oon- 
clasion  that  the  ii^Jnnotion  shoald  not  have  been  dissolved  on  bond,  and  hence  the  dis- 
solving order  appealed  fh>m  roust  be  avoided  and  reversed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 


White  &  Saunders  for  Plaintiffs  and  Appellants. 

E.  IT.  McCaleb  and  B.  B,  Farman  for  Defendants  and  Appellees. 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  plaintiffs  obtained  an  injunction  in  the  court 
a  qua.  It  was  dissolved  on  bond  by  that  court.  From  the  dissolving 
order,  this  appeal  was  taken.  The  defendant  appellees  moved  to  dis- 
miss the  appeal  on  the  ground  that  the  dissolving  order  was  interlocu- 
torj'  in  its  nature,  entailing  no  irreparable  injury  and,  therefore,  not 
appealable. 

The  motion  to  dismiss  was  denied  for  the  reason  that  the  acts  en- 
joined, if  committed,  would  operate  irreparable  injury. 

Under  this  finding  it  follows  the  order  dissohing  the  injunction  wa« 
eiTor,  and  must  now  be  reversed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  order  dis- 
solving plaintiffs'  iiqunction,  herein  appealed  from,  be  annulled, 
avoided  and  reversed,  appellees  to  pay  costs  of  this  appeal  and  of  the 
proceeding  to  dissolve  in  the  lower  court. 

27 
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No.  9585. 

James  A.  McCoy  vs.  Joseph  H.  Weber  and  James  PAHttr. 

A  notary  will  not  be  beld  IndiTldaally  responsible  for  paying  the  price  of  sale,  deposited  bv 
the  purchaser,  to  the  osteusible  owner  and  vendor  tn  the  absence  of  proper  instmotiona 
given  to  him  and  accepted  by  him  to  pay  it  otherwise. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
LaaaruSf  J, 


T.  M.  Gill  for  Plaintiff  and  Appellant. 

W.  B,  Lancaster,  R.  Ghiapella  and  Ohas,  Louque  for  Defendants  and 
Appellees. 

The  opinion  of  the  Court  was  delivered  by 

Bermctdez,  C.  J.  The  plaintiff  sues  to  annul  a  sale  of  real  estate 
made  by  one  Gu^riu  to  the  defendant  Weber,  or  to  recover  from  the 
latter  and  Fahey,  the  notary  who  passed  the  act,  the  price  of  sale, 
82250. 

He  charges  that  the  property  belonged  to  him,  although  in  GueriuV 
name  ;  that  it  was  understood  with  Gu^rin,  Weber,  Fahey  and  him- 
self that  the  money  would  be  paid  to  him,  but  that  Weber  paid  it  to 
Fahey,  who  gave  it  to  Gu6rin. 

He  urges  that,  as  the  price  was  not  paid  to  him,  the  sale  should  be 
auuulled,  but  that  the  sale  may  be  maintained,  provided  he  recover  the 
price  from  Weber  and  Fahey. 

Gu6rin  is  not  made  a  defendant,  but  Weber  and  Fahey  are.  Gu^rin, 
however,  testified.  They  deny  all  averments  to  show  any  under- 
taking by  them  to  retain  the  price  for  plaintiff ^s  account,  t<»  fix  any 
obligation  on  them  in  this  regard. 

From  an  adverse  judgment  plaintiff  appealH. 

It  appears  that  the  property  was  put  for  sale  in  the  hands  of  Hoey, 
a  real  estate  agent ;  that  Guerin,  in  whose  name  the  property  stood, 
gave  to  McCoy,  who  handed  it  to  Hoey,  a  paper,  which  was  not  pro- 
duced, the  tenor  of  which  was  a  disclaimer  of  title  j  that  this  paper 
wa«,  after  a  purchaser  had  been  secured,  delivered  promisouoosly 
with  others  to  Fahey,  without  calling  his  attention  to  it ;  that  Fahey 
never  knew  of  the  existence  of  such  paper,  and  probably  destroyed  it : 
that  the  parties  called  at  the  notary's  office  two  or  three  times ;  that 
Weber,  the  purchaser,  paid  the  price  iuto  the  notary's  hands ;  that  it 
was  applied  by  that  officer  to  the  payment  of  the  broker's  bills,  to  the 
retirement  of  notes  secured  on  the  property,  to  the  disi;harge  of  taxes 
due,  and  that  the  residue,  $575,  was  paid  by  Fahey  to  Guerin,  who,  ou 
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collecting  the  amount  of  the  check  given  him  therefor,  paid  it  over  to 
Mrs.  McCoy,  plaintiff^g  wife. 

There  is  nothing  to  show  that  Fahey  was  ever  instructed  in  writing 
or  otherwise  by  Gu^rin  to  pay  the  price  to  McCoy,  or  that  McCoy  ever 
informed  Fahey  that  the  money  was  not  to  be  paid  to  Gu^rin,  bnt  to 
him,  McCoy,  alone. 

The  evidence  shows  that  Fahey  once  asked  plaintiff  who  the  money 
was  to  go  to,  and  that  plaintiff  did  not  answer  the  question. 

It  also  establishes  that  plaintiff  requested  Gu^riu  to  attend  the  sign- 
ing of  the  act  jointly  with  him,  McCoy,  who  claimed  the  price,  for 
otherwise  he  would  not  get  it  and  that  there  was  an  understanding  (to 
the  reverse  of  plaintiff's  allegation)  that  the  nioney  was  to  be  paid  to 
Gu^rin,  who  wa«  recognized  by  McCoy  as  the  person  who  was  to  re- 
ceive the  price. 

There  is  not  a  scintilla  of  evidence  that  Fahey  ever  agreed  to  act  as 
the  agent  of  either  McCoy  or  Gueriu.  It  is  apparent  that  his  partici- 
pation in  the  matter  was  purely  oltieial,  except  as  regards  the  retire- 
ment of  the  notes,  secured  on  the  property,  of  which  he  was  the 
bearer  at  the  time  of  the  transaction. 

The  only  ground  on  which  he  could  have  been  liable,  would  have 
been  a  disregard  of  his  obligations  as  McCoy's  agent  and  consequent 
iiVJury. 

Mandate  is  an  act  by  which  one  person  gives  power  to  another  to 
transact  for  him  and  in  his  name  one  or  several  affairs.    R.  C.  C.  2985. 

It  is  a  contract  which  is  complet-ed  only  after  the  acceptance  of  the 
mandatory.    R.  C.  C.  2988. 

If  the  person  said  to  have  been  instituted  attorney  in  fact  pleadis 
that  he  has  not  accepted,  it  is  incumbent  on  the  principal  to  show  he 
has.     R.  C.  C.  2990. 

One  surely  cannot  be  held  liable  for  not  having  done  that  which  he 
wtis  under  no  obligation  to  do,  for  it  is  only  from  the  assumption  of  the 
duty  that  responsibility  attaches  in  case  of  breach. 
,  A  previous  Court  once  properly  held  that,  when  the  agent's  instruc- 
tions are  so  ambiguous  as  to  leave  it  doubtful  whether  he  should  pay  a 
fund  entrusted  to  him,  to  one  creditor  or  to  another,  and  acting  in  good 
faith  he  pays  it  to  the  one  not  intended,  the  other  has  no  action  against 
him.     6  Ann.  466 ;  Story  on  Agency,  74. 

It  follows  from  the  circumstances  of  this  case  and  the  law  by  which 
they  are  ruled,  that,  as  Fahey  never  was  instructed  and  never  ttccepted 
to  pay  the  price  to  McCoy,  and  as  he  acted  in  good  faith  and  otlicially 
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only  throughout  ia  the  matter,  he  is  not  responsible  for  what  he  has 
done.    His  duty  was  to  have  paid,  as  he  did,  the  money  to  the  ostensi- 
ble owner  and  vendor.     In  doing  this,  he  carried  out  his  mandate  as  a 
depository  of  the  fund,  under  Weber's  instructions. 
There  is  no  evidence  to  saddle  any  liability  on  Weber,  the  purchaser. 

Judgment  affirmed. 


No.  9581. 
F.  Gomez,  Jr.,  vs.  Isaac  Levy. 

A  stipulation  in  a  contract  between  a  planter  and  bis  manager  tbat  the  latter  woald  receive 
as  compensation  for  bis  services  one-third  of  the  net  proceeds  of  the  crops  raised  by  him 
must  be  construed  to  mean  the  proceeds  realized  from  the  crops  after  deduction  of  all 
charges  and  outla3',  such  as  ousts  of  cultivating,  of  saving,  of  shipping  and  of  selling 
the  same. 

In  such  a  contract,  a  stipulation  that  the  manager  or  employee  is  to  share  in  the  losses  of 
the  enterprise  cannot  be  construed  as  including  the  loss  of  working  animals  by  death 
fkiom  natural  causes. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
iMzaruSj  J. 


Gibson,  Hall  <&  Montgomery  and  T.  M.  Gill  for  Phiintiff  aud  Appellant. 
Tho8,  J,  Cooley  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Focut,  J.  This  litigation  grows  out  of  the  following  contract  in 
writing,  made  between  the  parties,  for  the  year  1881  and  renewed  by 
mutual  consent  for  the  year  1882 : 

''State  of  Louisiana,  parish  of  Pointe  Coupee;  agreement  entered 
into  this  day  between  the  undersigned,  Isaac  Levy  and  Francis 
Gomez,  Jr. : 

"Article  1.  Isaac  Levy  agrees  to  give  unto  Francis  Gomez,  Jr.,  (i) 
one- third  of  all  the  net  proceeds  of  all  sugar,  molasses  and  corn  that 
he,  as  manager  of  said  Isaac  Levy,  may  make  on  the  Unique  planta- 
tion for  the  present  year,  1881. 

* 'Article  2.  In  consideration  of  the  above  agreement  said  Francis 
Gomez,  Jr.,  agrees  to  share  (i)  one-third  of  all  losses  whicli  may  occur 
on  the  said  Unique  plantation  for  the  present  year,  1881,  and  further- 
more agrees  to  devote  his  entire  time  and  labor  to  the  best  of  bis 
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ability  to  make  a  crop  of  cane  and  corn  on  said  Uniqae  plantation,  as 
above  stipulated. 
Thns  done  and  signed  this  1 1th  May,  1881. 

Signed :  ISAAC  LEVY. 

F.  GOMEZ,  Jr. 
Plaintiff  claims  one-third  of  Uie  net  proceeds  of  the  crop  of  1882, 
which  he  alleges  amounted  to  $5770  10,  it  being  one-third  of  the  fol- 
lowing items : 

Net  proceeds  of  sugar,  molasses  and  cottou 813,061  55 

2659  bbls.  of  corn,  worth  $1  25  per  bbl 3,323  75 

185  loads  of  hay,  at  $5  00  per  load 925  00 

Total $17,310  30 

The  defense  is  substantially  a  general  denial,  followed  by  a  state- 
ment of  the  gross  proceeds  of  the  crop  and  of  the  expenses  of  making, 
saving,  shipping  and  selling  the  same,  under  which  defendant  con- 
tends that  plaintiff  would  be  entitled  to  only  $276  21,  against  which 
he  pleads  in  compensation  and  reconvention  a  store  account  due  to 
him  by  plaintiff,  two  promissory  notes  subscribed  by  the  latter,  and 
damages  in  the  sum  of  five  thousand  dollars  for  alleged  mismanage- 
ment of  his  planting  interests  by  plaintiff  during  the  year  1882. 

Judgment  was  rendered  in  favor  of  plaintiff  for  $471  34,  with  costs 
of  main  action,  and  in  favor  of  the  defendant  for  the  store  account, 
$114  10,  and  for  the  amount  of  the  two  prommissory  notes,  $513  14, 
and  dismissing  as  in  case  of  non-suit  the  demand  in  reconvention  for 
damages.  Although  the  contract  made  no  reference  to  the  cotton 
raised  on  the  plantation,  yet  it  appears  from  the  record  that  in  his 
account  with  plaintiff,  the  defendant  gave  him  credit  for  the  proceeds 
of  the  cotton,  hence  this  matter  is  eliminated  from  the  discussion. . 

The  contract  makes  no  mention  of  any  intention  to  include  the  hay 
crop  in  the  division  of  the  crops,  and  defendant  correctly  resists  the 
claim  of  plaintiff  to  ])articipate  in  that  element  of  the  crop.  It  is  not 
even  shown  that  any  hay  was  raised  for  the  market,  and  the  record 
shows  that  hay  was  made  to  be  used  and  actually  fed  as  forage  for  the 
working  animals  employed  in  the  cultivation  of  the  cane  crop,  which 
was  the  staple  production  of  the  plantation. 

Hence,  plaintiff  can  urge  no  legal  claim  to  any  portion  of  the  hay 
thns  made,  either  in  kind  or  in  estimated  value. 

The  main  contention  in  the  case  hinges  upon  the  true  meaning  of 
what  the  parties  contemplated  as  the  net  proceeds  of  the  sugar,  molas- 
ses and  corn  raised  by  the  manager. 
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PlaiDtiff'a  counsel  argue  that  the  net  proceeds  of*  the  sugar  and 
molasses  consist  of  the  price  obtained  on  the  market  for  the  same, 
after  deducting  cost«  of  transportation  and  storage,  and  commission 
on  sales. 

Such  a  result  would  soon  cause  to  dawn  an  era  of  prosperity  to 
sugar  planters  which  would  far  exceed  their  fondest  hopes  and  their 
wildest  dreams. 

Such  a  construction  excludes  the  unavoidable  costs  of  raising -the 
cane,  of  grinding  the  same,  and  of  boiling  the  same  into  sugar  and 
molasses^  the  very  costs  which  too  frequently  prove  so  disastrous  to 
that  industry. 

The  net  proceeds  of  any  undertaking,  either  in  agriculture  or  in 
commerce  or  other  pursuits,  roust  be  understood  in  law,  as  well  as  in 
common  sense,  to  be  that  which  remains  after  the  deduction  of  all 
charges  or  outlay. 

This  is  not  only  the  generally  admitted  meaning  of  the  words,  but 
it  was  the  precise  intention  of  the  parties,  as  shown  by  the  stipulation 
contained  in  the  second  clause  of  the  contract,  wherein  it  is  agreed 
that  Gomez,  the  manager,  was  to  share  one-third  of  the  losses  which 
might  have  occurred  on  the  plantation  during  the  year  covered  by  the 
contract. 

As  the  record  stands,  we  are  not  clearly  informed  as  to  the  meaning 
of  what  the  parties  contemplated  by  the  net  proceeds  of  the  com  to 
be  raised  on  the  plantation. 

It  is  conceded  that  no  corn  was  intended  for  sale,  and  that  none  was 
raised  in  excess  of  the  actual  need  of  the  plantation,  hence  flows  the 
embarrassment  of  the  construction. 

But  defendant  concedes  that  plaintiff  is  entitled  to  the  market  value 
of  one-third  of  the  corn  made  on  tlie  place  in  the  year  1882,  which 
had  not  yet  been  used,  and  whicl)  remained  on  hand  at  the  end  of  that 
year,  when  the  contract  of  the  parties  expired. 

This  concession  operates  an  <  quitable  solution  of  the  question  in  this 
case,  for  the  record  shows  that  when  the  corn  raised  during  the  pre- 
vious year  had  given  out,  and  it  became  necessary  to  buy  feed  for  the 
stock,  it  was  charged  on  the  plantation  account,  one- third  of  which 
WAS  then  contributed  by  the  manager. 

The  mode  of  supplying  the  plantation,  both  for  the  wages  of  the 
laborers  and  for  other  expenses,  was  by  means  of  a  store  kept  thereon 
for  the  account  of  defendant,  through  an  agent  of  his.  All  the  money 
and  all  supplies  necessary  to  the  proper  cultivation  of  the  crops  were 
furnished  from  that  store  to  tlie  manager,  and  charged  to  the  planta- 
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tioD,  and  the  account  thus  kept  was  subject  to  the  manager's  inspec- 
tion. It  appears  from  the  record  that  the  account  was  inspected  by 
Gomez,  and  by  him  found  correct  up  to  the  month  of  September,  and 
that  at  the  end  of  the  year,  on  a  further  examination  of  the  account, 
lie  expressed  his  satisfaction  with  tlie  same,  save  Aome  items  which 
will  be  hereinafter  considered. 

The  principal  items  now  contested  by  his  counsel,  are  insurance  of 
the  sugar-house  and  taxes  assessed  on  the  plantation. 

These  itf^ms  had  been  charged  when  he  made  his  examination  about 
the  month  of  September,  and  his  failure  to  object  then  now  precludes 
}iim  from  contesting  them. 

But  the  charge  of  $250,  for  oxen  and  a  mule  which  had  died,  met 
with  a  serious  objection  on  his  part.  We  do  not  understand  that  the 
loss  of  working  animal>,  by  death  from  natural  causes,  can  be  included 
ill  the  losses  incurred  by  the  cultivation  of  the  crop.  Hence,  the  man- 
ager's objection  to  that  item,  which  was  made  in  due  time,  is  reason- 
able and  legal,  and-  it  must  therefore  prevail.  The  balance  of  the 
account  is  supported  by  competent  and  satisfactory  testimony. 

The  objection  urged  by  plaintiff's  counsel  to  the  introduction  of  the 
account,  on  the  ground  that  it  was  taken  from  defendant's  books, 
which  are  not  admissible  in  evidencA  in  his  favor,  is  not  founded  in 
law  or  in  fact. 

The  account  was  introduced  in  connection  with  the  testimony  of 
defen dam's  agent  who  had  controlled  it,  and  of  the  book-keeper  who 
had  posted  it,  and  that  is  good  evidence. 

Theie  is  no  more  merit  in  their  contentien  to  exclude  all  testimony 
intended  to  support  defendant's  reconventional  demand.  Their  objec- 
tion could  at  most  apply  to  the  effect  of  the  proffered  evidence. 

The  allegations  of  the  answer  were  sufiScient,  although  not  very 
clear  and  explicit,  to  admit  testimony  on  the  various  claims  included 
in  the  reconventional  demand.  That  evidence  shows  the  correctness 
of  the  store  account  and  of  the  two  promissory  notes  which  had  been 
annexed  as  part  of  the  reconventional  demand.  The  account  repre- 
sented personal  purchases  of  Gomez  from  the  store  in  1882,  and  the 
two  notes  represented  similar  indebtedness  for  the  year  1881,  and  not 
as  he  now  contends,  his  portion  of  the  losses  of  the  planting  venture 
in  1881,  from  which  he  had  been  released  by  the  defendant. 

We  have  considered  the  evidence  on  defendant's  claim  for  damages 
caused  by  plaintiff's  mismanagement,  neglect  and  want  of  skill  during 
the  year  1882,  and  we  leave  it  with  the  clear  conviction  that  it  utterly 
fails  to  make  out  a  case  against  him. 
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Tlie  record  shows  to  our  entire  Batisfaction  that  Gomez  was  able, 
efficient,  attentive  and  faithful  in  the  perfornmncc  of  all  his  duties,  and 
that  the  faults  attributed  to  him  were  coKiuitted  iu  obedience  of  defen- 
dant's special  orders  and  directions. 

Although  tlie  testimony  is  conflicting  on  the  question  of  the  market 
value  of  corn,  and  of  the  quantity'  thereof  remaining  on  the  place  at 
the  end  of  the  year  J882,  we  conclude,  aft<*r  fullr  weighing  the  evi- 
dence, that  corn  was  worth  one  dollar  per  barrel  at  that  time  and  place, 
and  that  eighteen  hundred  barrels  remained  on  hand  at  the  end  of  the 
year,  thus  entitling  Gomez  to  $600  on  that  score. 

We  balance  the  accounts  between  the  parties  as  follows: 

Gross  proceeds  of  the  crop — sugar,  molasses,  cotton (14,522  13 

Expenses  of  cultivation  (deducting  $250  as  above) 13.443  09 

Net  proceeds $  1,079  04 

One-third  to  Gomez $359  68 

His  share  in  the  corn 600  00 

Total  accruing  to  Gomez $959  68 

That  allowance  in  subject  pro  tanto  to  the  aggregate  amount  of  the 
store  account  and  of  the  promissory  notes,  to  wit:  $627  24. 

It  is  therafore  ordered  that  the  judgment  appealed  from  be  amended 
by  increasing  the  amount  recovered  by  plaintiff  from  $471  34  to 
$959  56,  and  by  rejecting  absolutely  defendant's  reconventional  de- 
mand for  damages,  which  had  been  dismissed  as  in  case  of  non-suit; 
and,  as  thus  amended,  said  judgment  be  affirmed,  at  defendant's  costs 
in  both  courts. 


No.  9512. 
J.  M.  Seixas,  Syndic,  vs.  The  Citizens'  Bank  of  Louisiana. 

In  a  revocatoi'3'  action  three  things  ara  i  eqnialte  to  maintain  it—fraud  on  tho  part  of  the 
vendor,  knowledge  on  the  part  of  the  vendee,  and  actual  iigury  to  the  other  orediCora. 

Knowledge  may  be  express  or  constructive. 

As  a  general  rule  the  knowledge  of  the  agent  is  the  constructive  knowledge  of  the  prin- 
cipal . 

Where  an  agent  acts  in  donble  capacity,  as  in  case  a  president  of  a  bank  contracts  on  the 
part  of  the  bank  with  himself  as  an  individnal,  or  as  the  representative  of  a  firm  of 
which  he  is  a  member,  if,  in  such  transaction,  the  president  of  the  bank  is  fldthlul  to 
the  iiiterest«  uf  the  bank,  his  i)riricipal,  and  his  action  is  favorable  to  tho  bank,  his 
knowledge  of  any  matoiiHl  fMi-t  beaiing  on  the  validity  of  the  contracts,  such,  for 
instance,  as  his  own  or  his  flrm'H  insolvenc}*,  will  be  neld  to  be  the  knowledge  of  tlie 
bank.     If,  on  the  conti-ary,  the  agent  or  bank  president  acts  only  for  his  own  or  hia 
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firm's  benefit,  regardless  of  the  intoreMtA  of  the  bank,  his  knowledge  will  be  not 
regarded  as  the  knowledge  of  the  bank. 
Section  1806,  R.  S.,  strikes  with  nollity  all  contracts  which  an  insolvent  enters  into  with 
intent  or  purpose  to  give  one  creditor  a  preference  over  another,  if  made  within  three 
months  next  preceding  his  failnre.  The  word  "  failare  "  in  this  statute  means  judicial 
failure,  or  a  failure  declared  b}*  a  judgmeut  or  order  in  an  Insolvent  proceeding. 

APPEAL  from  the  Civil  District  Court  for  tlie  Parish  of  Orlejins. 
Monroe f  J. 


Bayne  d  Denegre  for  Plaintiff  and  Appellee: 

The  exception  hy  defendant  of  lis  pendent  was  properly  overruled  by  the  court.  The 
Tubal  Cain.  9  Federal  Rep.,  836;  7  Wallace.  619;  14  Ann.,  383;  9  Sumner,  165;  Oodfirey 
vs.  Hall,  4  La,  158 ;  17  La.,  480 ;  6  Mart ,  N.  S.,  517  ;  13  Ann.  Kep.,  p.  S3d. 
The  evidence  shows  that  in  March,  1884,  Carri^re  &  Sons  were  indebted  to  the  defendant 
for  "over-draft"  by  themselves  and  their  friends  for  about  $506,380.33,  for  which  they 
transferred  securities  exceeding  $300,000,  and  when  said  transfers  were  made,  they  were 
and  had  been  for  a  long  time  hopdessly  Insolvent.  These  transfers  are  in  fk«nd  of  the 
rights  of  their  creditors,  and  will  be  set  aside.  Blodget  vs.  Hogan,  10  Ann.,  19 ;  6  Ann. 
55S,  Pratt  vs.  Creditors ;  5  Robinson,  888 ;  37  Ann.  510 ;  BUck,  syndic  of  Pilsbury,  vs. 
Richardson,  37  Ann.,  Rep.;  17  Wallace.  487 ;  2  Wood's  Rep.,  S3. 
The  bank  cannot  claim  the  fruits  resulting  from  an  illegal  or  fhindalent  act  of  their  agent 
and  repudiate  the  knowledge  of  his  insolvency  which  he  had  at  the  time  of  making  the 
transfers.  9  Federal  Reporter,  S73;  36  Conn.  100;  American  Law  Register,  vol.  10,  N. 
S..  p.  573;  Bump  on  Fraudulent  Conveyances,  334;  9  Bush,  600;  101  IT.  S.  338. 
The  word  "  failure  "  in  Section  1808  of  the  Revised  Statutes  of  Louisiana  has  the  significa- 
tion which  is  given  to  it  among  the  definitions  in  Art.  35.^6,  Sec.  11,  of  the  Civil  Code, 
and  the  transfers  made  within  three  months  prior  to  the  4th  or  10th  of  June  are  stricken 
with  nullity;  C.  C.  3556;  Sec.  11,  Code  Napoleon,  457;  Kennedy  vs.  Savings  Institu- 
tion. 36  Ann.  8;  4  Martin,  30 ;  7  Martin  30 ;  3  Martin  N.  S.  64 ;  5  Martin  N.  8.  620 ;  6  Mar- 
tin  K.  S.  66;  3  MarUn  N.  S.  89  ;  36  Ann.  Rep.  897;  2  La.  566;  3  Ann.  45;  1  La.  500;  8  La. 
88;  83  Ann.  37;  7  Tonillier.  381 ;  Mayer  vs.  Hellman.  91 ;  U.  S.  500;  94  U.  8.  657;  16 
WaUaoe,  610;  Case  Beever  vs.  Citisens'  Bank,  2  Woods,  23;  3  Story,  544;  17  Federal 
Rep.,  665. 
The  knowledge  of  the  president  or  cashier  of  the  bank  of  the  insolvency  of  Carridre  &  Sons 
when  the  transfers  were  made  is  the  knowledge  of  the  bank  Wade  on  Notice.  Sees.  38 
and  33.  677,  681,  683  and  683;  30th  Conn.  Rep.,  100,  republished  in  Am.  Law  Rep.  10,  N. 
S.,  p.  573,  with  notes  of  leading  cases;  19  Vermont,  310;  33  Vermont;  10  Bush,  44;  13 
La.  586;  14  Ann .  711 ;  8  Ann.  319  ;  1  Martin  N.  S.  367 ;  36  Conn.  395 ;  11  Wallace,  366  ; 
38  Iowa,  261 ;  113  Mass.  391 ;  181  Mass.  400 ;  8  Missouri,  882.367;  8  Hill,  451 ;  96  tJ.  S. 
.35;  7  Federal  Reporter,  340;  101  U.  S.  328;  Atlantic  Reporter,  vol.  1,  pp.  417-485;  34 
Vermont,  363, 113;  English  Common  Law,  Rep.  466;  Dunlap  Paley's  Agency,  865,  103, 
U.  S.  863;  19  Wallace,  678,  114,  U.  S.  561.  96  T7.  S.  86  It  makes  no  difference  if  the 
president  or  cashier  is  acting  in  a  double  capacity,  for  himself  and  the  bank,  if  his  acts 
benefit  the  bank,  and  the  bank  retains  the  advantages  arising  fh)m  his  acts.  This  is 
true  even  where  the  motive  of  the  debtor  was  not  to  give  preference,  but  merely  to 
court  the  favor  of  his  creditor  for  future  advantage  to  himself. 
An  insignificant  or  trifling  legal  consideration  which  might  be  suflScient  to  support  a  con* 

tract  will  not  suffice  to  defeat  a  revocatory  action 
The  transactions  disclosed  in  the  record  gave  a  preference  to  the  bank  by  the  insolvent 
firm  of  which  the  president  of  the  bank  was  a  member  and  the  manager.    In  making 
these  transactions  he  was  not  adverse  to  the  bank,  and  they  are  not  within  any  excep- 
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tioo  which  defeats  the  operation  of  the  general  rale  that  knowledge  of  the  agent  Ip 
knowledge  of  the  principal. 
Under  the  law  of  the  State,  "No.  91  of  1877,  it  was  the  duty  of  the  president  and  directors  to 
know  and  publish  "  overdrafts,"  and  under  the  law  and  the  facts  disclosed  in  this  case, 
notice  is  imputed  to  them .  1  Johnson,  Ch.  261 ;  S  Hill,  451.  The  law  imputes  notice  to 
them  of  what  it  requires  them  to  know  and  to  do .  Morse  on  Banks  and  Banking,  p.  101 ; 
1  John,  961,  and  authorities  cited  above. 


Henry  0.  Miller  for  Defendant  and  Appellant: 

The  case  presents,  besides  other  issues,  the  question  of  fact,  whether  the  defendaut,  the 
Citizens'  Bank,  gave  the  cash  value  for  certain  notes  and  assets,  sued  for  by  plaintiff. 
The  proof  shows  the  bank  acquired  these  notes  and  assets  for  its  cash  loans  and  cash 
discounts,  obtained  by  the  firm  in  due  course  of  their  account,  and  on  the  notes  and 
assets  sued  for,  then  pledged  or  dlsconnted. 

The  mere  fact  that  the  firm  of  A.  Carri&re  &  Sons  had  an  overdrawn  account  in  tbe  Citi  • 
sens'  Bank  is  no  impediment  to  giving  them  fresh  loans  and  discounts  on  oollaterals ; 
nor  is  there  any  warrant  to  say,  that  if  such  loans  and  discounts  on  collaterals  are  paid 
to  the  firm,  that  the  credits  for  the  fresh  loans  and  discounts  are  to  be  imputed  to  the 
antecedent  overdraft,  and  the  bank  is  to  have  no  title  to  the  collaterals  on  which  it  pays 
out  its  cash. 

When  the  bank  lends  money  on  collaterals,  afterwards  discounts  the  jcollaterals,  crediting 
the  debtor  in  account  with  the  proceeds,  and  the  debtor  cheeks  on  the  account  thus 
credited  to  take  up  his  notes  given  for  the  loan,  the  discount  thus  credited  and  cheeked 
upon  by  the  debtor  is,  in  effect,  the  consummation  of  the  pledges  to  the  bank,  and  the 
discount  merely  applies  to  tbe  oollaterals  to  the  pledged  debt.  14  La.,  p.  JSl ;  9  Ann., 
p.  539. 

The  discounts  by  the  bank  of  pledges  acquired  for  cash  paid  affords  no  basis  for  tbe  revoc- 
atory action,  although,  when  the  collateral  is  discounted,  the  account  of  the  debtor  is 
overdrawn  and  he  is  actually  insolvent,  unless  the  pledges  are  of  greater  value  than 
the  loans  for  which  the  pledges  were  acquired.    9  Ann.,  p.  539;  14  La.,  p.  321. 

By  the  discount  of  the  note  pledged,  the  pledge  is  no  longer  held  by  the  title  of  pledge,  but 
the  discount  makes  the  bank  the  owner  of  the  note.  3  La.  575;  Bonvier  Law  Diction* 
ary ,  verbo  • '  Discount. ' ' 

The  knowledge  of  the  agent  will  not  be  deemed  the  knowledge  of  the  principal  when  it  ia 
the  interest  of  the  agent  to  withhold,  and  he  does  withhold,  his  knowledge  from  his 
principal.    See  the  authorities  cited  in  the  brief. 

The  pledge  for  an  antecedent  debt  is  a  valid  pledge,  unless  the  pledgor  is  insolvent  to  the 
knowledge  of  the  pledgee,  and  the  other  conditions  exist,  to  sustidn  the  revocatory 
action.    TL  8.  S.  1808  ,  Acts  1817,  p.  131;  11  La.,  p   94  ;  4  Rob.  405 ;  6  Ann.  93. 

The  three  months  next  preceding  his  failure,  specified  in  the  1808th  Section  of  the  Eevi^ed 
Statutes,  means  the  three  months  next  preceding  the  filing  of  the  debtor's  petition, 
praying  to  be  allowed  to  surrender  his  property  to  his  creditors.  4  La.,  p.  2.V6 ;  15  La. . 
p.  123;  Civil  Code,  Art.  2054;  Code  of  Practice,  Art.  165. 


White  &  Saunders  on  the  same  side: 

I— STATEMENT  OF  FACTS. 
Smile  Carridre  was  president  of  defendant  bank  until  March  IS,  1884.    From  that  date 
till  June  0,  1884,  Mr.  T.  D.  Miller  was  acting  president.    Mr  Carridre  having  withdrawn 
on  account  of  illness,  continued  so  in  name  but  not  in  fact.    Mr.  E.  Carridre  was  also 
sole  managing  jwrtner  of  the  firm  of  A.  Carr^re  &  Sons. 
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3.  The  flrm  of  A.  CarriAra  Sl  Sous  MnspendeA  baplDeii*  and  went  to  protest  on  Jnne  10,  lrtH4. 
It  made  a  surrender  nuder  the  innolvent  laws  of  Lonislana.  on  July  Id,  1884. 

3.  While  Mr.  Carri^re  was  in  fact,  an  well  as  In  right,  president  of  defendant  bank,  he  per- 
mitted his  flrm  to  overdraw  its  aoconnt  and  to  borrow  the  bank's  funds  to  the  amonnt  of 
over  1900,000.  He  also  permitted  Broile  DeSmet,  owner  of  a  saw -mill,  and  M.  Escobal. 
owner  of  a  tobacco  factory,  to  overdraw  their  acoonnts  and  borrow  to  an  amount  of  sev- 
eral hundred  tbonaand  dollars.  All  these  overdrafts  and  borrowings  were  secured  by 
pledges  of  ooUaterals  belonging  partly  to  A.  Carri^re  &  Sons,  and  paitly  to  DeSmet  and 
Bscobal. 

4.  After  Mr,  Carri^re  eeased  to  act  as  president  of  the  bank,  he  had  several  transactions 
with  it,  through  its  then  acUng  president,  either  borrowing  additional  money  or  chang- 
ing the  form  of  the  contracts  entered  into  before  March  12.  while  he  still  acted  as  pres- 
ident. 

5.  The  flrm  of  A.  Carri^re  k.  Sons  was  enormoniily  insolvent  for  several  years  before  its 
suspension . 

6 .  From  time  to  time,  A.  Carri^re  6l  Sons  were  permitted  to  withdraw  certain  of  the  pledged 
secarities  under  an  agreement  to  substitute  others.  The  substitutes  were  partially  fur- 
nished in  the  course  of  a  few  weeks. 

T.     The  questions  of  fact  arising  under  the  evidence  are— 

a.  Had  any  officers  of  the  bank,  besides  EmlleCarri^re,  actual  knowledge  of  the  insolvency 
of  A  Ca*ri^re  &  Sonsf 

b.  Whose  property,  at  the  time  of  pledging,  were  the  several  collaterals  held  by  the  bank  ! 
e.  Were  the  transactions  during  the  last  year  between  the  bank  and  A,  Carridre  St  Sons 

intended  by  the  parties,  or  by  the  firm,  to  be  a  securing  of  the  existing  debt  of  the  flrm 
to  the  bank,  or  did  the  flrm  simply  intend  and  secnre  its  own  benefit! 

d.  Whether  several  of  the  tranikactions  after  March  IS  were  or  were  not  in  substance  only 
reproductions  wilheut  material  alterations,  save  in  form,  of  contracts  entered  into  before 
that  date,  and  giving  the  bank  all  the  securities  apparently  held  under  the  later  con- 
tracts. 

m.  Whether,  where  the  contract  was  in  terms  and  as  far  as  the  evidence  shows  a  loan  on  notes 
secured  by  pledge,  the  Court  could  consider  this  a  covert  securing  of  the  existing  over- 
draft—the evidence  farther  showing  that  within  the  five  days  following  the  transaction 
the  flrm  drew  out  much  more  than  the  amonnt  of  the  loan,  and  their  deposits  were  sev^ 
eral  thousand  dollars  less. 

II— QUESTIONS  OP  LAW. 

1 .  (kmaintative  Knowledge.  In  contracts  between  a  corporation  and  one  of  its  oflioers,  act- 
ing in  his  own  interest,  the  corporation  is  not  chargeable  with  knowledge  of  facte  affect- 
ing the  transaction  known  to  such  officer  and  not  otherwise  known  to  the  coiporation. 
In  re.  European  Bank,  5  Chan.  Appeal,  353;  Winchester  vs.  Bailroad  Co.,  4  Md.  231 ; 
Barnes  vs.  G-as  Co.,  27  K,  J.  Eq.  33;  Wickersham  vs.  Zinc  Co.,  18  Kans.  481;  Lucas  vs. 
Bank  of  Darieu,  2  Stew.  (Ala.)  280 ;  Peckham  vs.  Hendren,  76  Ind.  47 ;  In  re  Gnrity  vs. 
Merchanu'  National  Bank,  139  Mass.  332. 

2.  Meaning  qf  ^'Failure,'*  in  §  1808  qf  Betieed  Statutee  of  Louinana.  The  three  months 
mentioned  in  $  1808,  B.  S.,  count  back  from  the  day  of  the  flling  of  insolvency  proceed- 
ings in  court,  uid  not  ftom  the  time  of  actual  insolvency,  suspension  of  business,  or 
going  to  protest. 

a.  Bauduc  vs.  Creditors,  4  La.  24« ;  Martin  vs.  Drum,  12  Ann.  494 ;  Bank  of  Mobile  vs. 
Hams,  6  Ann.  711. 

b.  History  of  Insolvency  Act  iu  this  St«te,  and  meaning  in  which  term  "  failure  "  is  Incon- 
tesUbJy  used  in  other  sections  of  tiaese  acts.  Act  1808,  pp.  50,  70,  72 ;  Act  1817,  pp.  126, 
138,  188;  Beport  of  Jurists  on  Amendments  to  Civil  Code,  1823,  p.  392;  Acta  1855,  p.  432. 
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c  Use  of  word  "faUare"ixi  thia  sense  in  Civil  Code  and  Code  of  Pracstice.    C.  P.  Arte. 

165,  278,  279;  C.  C.  Art.  3027. 
d.  AnaloKj  from  other  systems  of  bankruptey  laws.    Kev.  Stat.  U.  S.  §  5128,  et  9eq.;  Mayer 

vs.  HeUman,  91  U.  S.  501. 

3.  Ccnteimporaineoua  eonsiiUration  required  to  support  transaction  witliin  three  months. 
Any  legal  consideration  safficient— money  not  the  only  consideration. 

4 .  As  to  renewed  and  reproduced  eontnuts.  The  bank  having;  always  held  the  secaritiea  to 
which  the  contracts  relate,  and  not  intending  to  diminish  its  security,  can  hold  under 
the  earlier  if  not  under  the  later.    Seixas  vs.  Brugier,  37  ^nn.  509. 

5.  At  to  exchanged  eeeuriHeg.  Where  the  bank  permitted  pledged  securities  to  be  with- 
drawn, under  an  agreement  that  others  should  be  substituted  therefor,  the  substitutes 
when  given  are  validly  held  as  effectually  under  the  pledge  as  had  been  those  with- 
drawn.   Id. 

6.  Loane  to  an  overdrawn  depotUor,    Where  a  bank  lends,  on  pledge  of  securities,  to  an 

overdrawn  depositor,  it  is  bound  to  pay  such  depositor's  checks  to  the  amount  of  the 
loan,  and  cannot  be  permitted  to  compensate  its  debt  on  the  loan  with  the  depositor's 
overdraft.  Nolan  vs.  Shaw,  6  Ann.  46 ;  Morgan  vs.  Lathrop,  11  Ann.  2!W;  Breed  vs. 
Purvis,  7  Ann.  53;  Hancock  vs.  Citizens'  Bank,  32  Ann.  590. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  a  suit  brought  by  the  syndic  of  the  insolvent  firm 
of  A.  Carri^re  &  Sons  to  recover  of  the  Citizens'  Bank  a  large  number 
of  securities  which,  it  is  alleged,  were  illegally  acquired  by  the  bank, 
and  to  have  the  transfers  of  the  same  declared  null,  as  having  been 
made  in  fraud  of  the  creditors  of  the  said  insolvents. 

Some  of  these  transfers  are  sought  to  be  annulled  under  the  revoca- 
tory action  proper,  as  provided  by  the  Civil  Code,  and  othei's  are 
assailed  as  coming  under  the  operation  of  Section  1808  R.  S.,  relative 
to  contracts  made  by  insolvents  within  three  months  next  preceding 
failure. 

The  answer  is  a  general  denial,  a  special  denial  that,  at  the  date  of 
the  several  transactions,  the  bank  knew  of  the  insolvency  and  a  further 
averment  in  substance,  that  the  transactions  attacked  were  legal  and 
valid,  and  for  no  cause  subject  to  be  annulled. 

The  judgment  of  the  lower  court  was  in  favor  of  the  plaintiff  for  the 
larger  part  of  the  securities  and  a«set6  claimed  in  the  suit,  and  also  for 
$83,063.50  for  assets  collected  by  the  bank. 

From  this  judgment  the  bank  has  appealed. 

A.  Carri^re  &  Sons  were  private  bankers  in  the  city  of  New  Orleans- 
They  did  an  extensive  business  for  many  years,  and  enjoyed  the  very 
highest  credit  throughout  this  country  and  Europe,  up  to  the  time  of 
their  failure. 

The  tirm  went  to  protest  on  the  10th  of  June,  1884,  and  on  the  18th 
of  July  following,  made  a  cession  of  their  property  under  the  insolvent 
laws  of  the  State. 
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Emile  Carri^re,  one  of  the  members  of  the  Arm  of  Carri^re  &  Sons, 
was,  up  to  the  9th  of  March,  1884,  and  many  years  prior  thereto,  pres- 
ident of  the  Citizens'  Bank,  and  it  was  during  his  presidency  that 
several  of  the  transactions  between  the  bank  and  his  said  firm  took 
place,  which  are  attacked  in  this  suit. 

For  a  long  time  prior  to  the  failure  of  A.  Carri^re  &  Sons,  their 
account  with  the  Citizens'  Bank  had  been  largely  overdrawn,  the  over- 
draft amounting  at  times  to  several  hundred  thousand  dollars ;  and  it 
is  charged  that  the  transfers  of  the  securities  by  that  firm  to  the  bank, 
against  which  this  action  is  directed,  were  illegal  preferences  given  by 
the  firm  to  the  bank,  when  in  a  condition  of  hopeless  insolvency,  and 
that  insolvency  at  the  time  known  to  the  bank,  in  the  payment  or  re- 
duction of  that  large  overdraft  or  pre-existing  indebtedness. 

Some  of  these  transfers  were  made  more  than  three  months  before 

the  failure  and  others  within  the  three  months  next  preceding  that 

event.    The  nullity  of  the  former  is  sought  to  be  declared  under  the 

revocatory  action  and  of  the  latter  under  the  provisions  of  Sec.  1808  of 

the  Revised  Statutes. 

I. 

We  will  first  direct  our  attention  to  the  consideration  of  those  trans- 
actions sought  to  be  reached  by  the  revocatory  action. 

This  well  known  action  is  that  given  by  Art.  1969  of  the  Civil  Code 
for  avoiding  "  all  acts  done  by  a  debtor  with  the  intent  of  depriving 
his  creditors  of  the  eventual  rights  they  have  on  the  property  of  such 
debtor." 

It  is  requisite  to  maintain  this  action  that  three  tilings  be  shown — 
fraud  on  the  part  of  vendor ;  hwioledge  on  the  part  of  the  vendee,  and 
afctual  iigury  to  the  other  creditors.     C.  C.  1984  -,  3  M.  605  j  4  R.  408. 

The  evidence  leaves  no  doubt  that,  at  the  dates  of  these  several 
transfers,  Carriere  &  Sons  were  insolvents;  in  fact,  they  were  in  a  state 
of  insolvency  long  prior  thereto.  It  moreover  appears,  however,  that 
they  had  so  well  succeeded  in  keeping  their  condition  a  secret,  that 
their  insolvency  was  known  to  no  one,  not  even  to  those  having  the 
most  intimate  business  relations  with  them  until  about  the  time  their 
notes  were  protested,  10th  of  June,  1884,  and  as  stated  before,  up  to 
that  time  they  enjoyed  the  very  highest  credit  both  at  home  and 
abroad. 

There  is  nothing  in  the  record  to  show  that,  at  tiiat  date,  the  insol- 
vency of  the  firm  was  known  to  or  even  suspected  by  any  officers  of  the 
bank  then  exercising  their  functions  in  its  control  and  administration. 
There  was  no  express  notice  to  the  bank  of  the  insolvency  of  the  firm. 
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At  the  dates,  however,  that  the  overdrafts  of  Carri^re  &  Sons  were 
made  and  some  of  the  subsequent  transactions  took  place,  by  which,  it 
is  alleged,  these  overdrafts  or  the  antecedent  indebtedness  of  the  fimi 
evidenced  thereby,  was  affected  or  reduced,  Emile  Carri^re,  the  lead- 
ing member  and  manager  of  the  bi'isiness  of  Carriere  &  Sons,  was 
president  of  the  bank,  and  the  insolvency  of  his  firm  was  known  to 
him ;  and  it  is  urged  that  his  knowledge  of  this  fact  was  constructtve 
notice  to  the  bank,  by  which  the  bank  was  bound;  and  that  such 
notice  invalidated  all  the  transactions  by  which  the  bank  received  die 
assets  or  securities  embraced  in  these  transactions  entered  into  whilst 
Carriere  was  president  of  the  bank  and  afterwards. 

We  do  not,  however,  propose  to  discuss  this  question  of  knowledge 
or  constructive  knowledge  here,  but  will  reserve  it  for  another  part  of 
this  opinion. 

As  stated  before,  the  bank  expressly  denies  that  any  of  the  several 
transactions  assailed  were  transfers,  made  to  secure  an  antecedent  in- 
debtedness, but  avers  that  they  were  all  made  in  the  usual  course  of 
their  business  and  for  a  valid,  present  or  contemporaneous  considera- 
tion, and  therefore  do  not  come  within  the  scope  of  the  revocatory 
action  or  of  Section  1808,  Revised  Statutes. 

We  prefer,  therefore,  to  address  ourselves  first  to  the  determination 
of  the  real  character  of  the  transactions  assailed,  and  if  we  find  one  or 
all  of  them  do  not  meet  the  conditions  asserted  by  the  bank  for  its 
protection  and  above  set  forth,  the  legal  principles  interposed  by  the 
bank  for  it«  further  protection  will  then  be  considered. 

On  the  19th  of  March,  1883,  A.  Carriere  &  Sons  borrowed  from  the 
bank  $60,000,  and  pledged  certain  collaterals  as  security  for  the  loan, 
which  was  evidenced  by  a  pledge  note,  on  the  back  of  which  were 
eniunerated  the  collaterals  pledged. 

At  that  time  their  account  with  the  bank  was  overdrawn  $179,384.76. 
They  at  the  same  date  made  deposits  to  the  amount  of  $113,564.18 ; 
and  immediately  checked  out  $91,158.79,  the  amount  thus  checked  out 
exceeding  their  loan  by  $22,400.  Payments  were  made  on  the  note 
amounting  to  $10,000,  and  for  the  balance  of  $50,000  they  drew  their 
check  on  the  bank  on  the  24th  of  April,  1884,  which  amount  was 
credited  on  their  overdrawn  account,  and  the  collaterals  pledged 
letained  by  the  bank. 

It  is  urged  by  plaintift*'ft  counsel  that  this  check  discharged  the  debt 
for  which  these  securities  were  pledged.  No  claim  was  made  for  the 
collaterals  by  the  Carrieres,  and  they  have  since  remained  in  posftes- 
siou  of  the  bank. 
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The  money  paid  out  by  the  bauk  on  the  faith  of  these  collateralA, 
was  never,  iu  fact,  repaid  to  the  bank.  The  check  on  the  overdrawn 
account  cannot  be  considered  as  a  payment  extinguishing  the  obliga- 
tions, but  should  rather  be  viewed  as  merely  changing  the  evidence  of 
the  debt  for  which  the  pledge  note  was  given. 

This  was  the  view  of  the  matter  taken  by  the  judge  of  the  first  in- 
stance, and  his  judgment  rejecting  the  plaintiff's  demand  for  these 
securities  was  correct;  and  the  amendment  asked  by  the  plaintiff 
changing  the  judgment  in  this  respect  cannot  be  allowed. 

II. 

On  the  15th  of  February,  1884,  A.  Carriere  &  Sons  received  $50,000 
more  from  the  bank,  for  which  they  gave  their  two  notes  of  $25,000 
each,  secured  by  a  pledge  of  collaterals.  The  pledge  reads  as  follows : 
*'CiTV  OF  New  Oklbams,  February  15, 1885. 
/*  Whereas,  the  Citizens'  Bauk  of  Louisiana  has  discounted  certain 
promissory  notes  for  the  sum  of  twenty-five  thousand  dollars  each, 
made  by  A.  Carriere  &  Sons,  to  the  order  of  the  Citizens'  Hank,  dated 
on  the  15th  day  of  February,  1884,  payable  75  and  90  days  after  date 
thereof; 

"  Now,  in  order  to  secure  the  full  payment  of  said  promissory  notes 
at  maturity,  the  imdersigned,  A.  Carridre  &  Sons,  do  hereby  pledge  to 
said  Citizens'  Bank  of  Louisiana  the  following  property,  to-wit : 

[Here  follows  a  list  and  description  of  the  securities  pledged]. 

**And  it  is  hereby  agreed,  that  in  the  event  of  the  non-payment  of 
said  note  at  its  maturity,  the  president  and  cashier  of  said  bank  are 
hereby  authorized,  jointly  or  separately,  as  agents  of  the  undersigned 
and  of  the  bank,  to  cause  said  pledged  property  to  be  disposed  of  for 
cash,  at  public  or  private  sale,  at  the  option  of  said  bank,  without 
recourse  to  legal  proceedings,  and  to  this  end  to  sign  on  the  books  of 
the  corporations  or  companies,  whose  shares  are  hereby  hypothecated 
as  above,  any  and  all  transfers  of  said  stock  that  may  be  necessary  in 
the  premises,  in  accordance  with  the  mies  and  regulation  of  said  cor- 
porate bodies  or  companies,  and  the  proceeds  of  said  sale  shall  be 
appropriated  to  the  payment  of  the  aforesaid  notes,  with  interest 
accrued  thereon,  if  any,  and  all  commissions,  costs  and  charges  attend- 
ing said  sale. 
(P.  418).  [Signed]  A.  CARRlftRE  &  SONS." 

The  collaterals  pledged  for  this  loan  amounted  to  $57,364.38,  and  on 
the  same  day  the  Carri^res  checked  out  $57,012.54. 

The  lower  court  maintained  the  validity  of  this  transaction,  and  no 
amendment  is  asked  for  by  the  plaintiff. 
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III. 

On  the  12tb  of  March,  there  purports  to  b<?  another  loan  by  the  bank 
to  the  Carriferes  of  $100,000.  Notes  were  executed  by  A.  Carriere  6c 
Sons  for  said  amount,  and  collaterals  pledged  in  the  same  manner  and 
form  as  before  to  secure  their  payment.  The  notes  were  then  dis- 
counted and  the  proceeds  placed  to  their  credit  and  checked  out  by  the 
firm.    It  was,  undoubtedly,  a  real  loan. 

There  is  nothing  to  distinguish  this  transaction  from  that  of  the 
15th  of  February  previous,  except  that  in  that  case  the  amount  placed 
to  the  credit  of  the  Carrieres,  (proceeds  of  discount)  was  checked  out 
by  the  Carrieres  on  the  same  day,  and  in  this  instance  several  days 
elapsed  before  the  amount  was  entirely  drawn  from  the  bank.  Tliis 
circumstance,  in  our  opinion,  makes  no  difference  as  to  the  legal 
effect  of  the  transaction.  It  is  contended  that  the  amount  derived 
from  the  discount  was  compensated  by  the  prior  indebtedness  resulting 
from  the  overdraft.  If  such  was  the  case,  why  did  not  the  same  prin- 
ciple or  effect  apply  to  the  previous  loan  T  If  compensation  did  take 
place,  it  took  place  at  the  very  instant  the  amount  was  placed  to  the 
credit  of  the  Carrieres,  and  it  was  not  a  question  of  a  day  or  a  week  or 
even  an  hour.  In  fact,  however,  compensation  does  not  result  in  such 
case. 

Application  for  a  loan  was  made  by  Carriere,  which  was  granted  ; 
promissory  uot^s  for  amount  of  same  were  executed  by  him  and  collat- 
erals pledged  to  secure  them  ;  the  notes  were  discounted  and  the  pro- 
ceeds placed  to  the  credit  of  his  firm,  and  when  this  was  done,  the 
amount  so  placed  stood  as  a  sum  deposited  by  or  for  the  finu. 

Such  a  deposit  cannot  be  compensated  by  a  previous*  debt  without 
the  consent  of  the  depositor,  and  here  there  was  no  consent.  This 
principle  is  well  settled.  6  Ann.  46 ;  7  Ann.  53 ;  12  Ann.  257 ;  32  Ann.  590. 

The  judge  a  quo  thought,  from  the  fact  that  the  amount  was  not 
checked  out  for  several  days,  and  from  the  further  supposed  fact  that 
the  transactions  took  place  after  Emile  (-arri^re's  attention  had  been 
drawn  to  his  overdraft  by  Mr.  Miller,  the  acting  president  of  the  bank, 
that  the  loan  was  a  simulation,  and  that  the  collaterals  were  turned 
over  to  the  bank  really  on  account  of  the  antecedent  debt. 

In  regard  to  the  latter  fact,  the  judge  was  mistaken,  since  the  evi- 
dence shows  that  it  was  not  till  tlie  lant  week  in  March,  that  Mr.  Miller 
spoke  to  Carriere  respecting  the  overdrafts,  and  this  affair,  as  stated, 
occurred  on  the  twelfth  of  that  month,  and  at  that  time,  and  even 
when  mention  was  made  to  Carriere  of  the  overdraft,  not  the  sUghtest 
suspicion  was  entertained  by  Mr.  Miller  of  the  entire  solvency  of  the 
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firm.  It  wa«  evidently  regarded  and  intended  by  both  parties  a«  a 
loan  and  tlie  Judge  was  in  error  in  holding  otherwise.  What  strength- 
ens this  conclusion  is  the  fact  that  the  mopey  was  borrowed  by  the 
bank  in  New  York  to  raise  the  funds  for  the  Carri^res,  and  their  notes 
indorsed  by  the  bank,  negotiated  there  for  that  purpose,  and  one  of  the 
notes  at  least  was  subsequently  paid  by  the  bank. 

There  is  not  a  particle  of  evidence  that  any  part  of  the  money  re- 
ceived under  this  loan  was  ever  repaid  the  bank. 

For  the  purpose  of  showing  such  repayment  a  number  of  checks 
drawn  by  the  Carri^res  in  favor  of  the  bank  were  introduced  in  evi- 
dence. Three  only  of  these  checks  weie  dated  in  March,  and  they  are 
shown  t-o  have  related  to  other  and  diilerent  matt>erH,  and  were  in  no 
way  connected  with  the  affairs  in  question. 

On  the  16th  of  May,  1884,  the  Carrieres  borrowed  fix>m  the  bank 
|I20,()00,  and  on  the  19th  of  same  month  $21,000,  and  on  the  31st  of 
same  month  $15,500 — all  secured  by  pledges.  The  securities  pledged 
for  these  loans  were,  at  the  respective  dates  of  the  several  loans, 
already  in  possession  of  the  bank.  Some,  under  the  prior  pledges  of 
the  19th  of  March,  1888,  and  the  15th  of  February,  1884.  The  securities 
belonging  to  the  prior  pledges  and  repledged  for  the  loans  of  May, 
were  insufficient  to  pay  the  preceding  pledges.  We  have  held  that 
their  prior  transactions  were  valid,  and  that  the  bank  could  legally 
hold  the  securities  acquired  under  them.  So  far  then  as  relates  to  these 
securities,  that  is,  to  those  received  under  the  pledges  of  the  dates  men- 
tioned, and  repledged  in  the  May  loans  referred  to,  it  is  unnecessary 
to  determine  whether  the  bank  derived  any  right  to  them  under  these 
last  loans,  since  her  title  to  them  was  perfect  under  the  previous 
pledges. 

Next  we  will  consider  the  alleged  pledge  of  securities  in  January, 
1884. 

The  judge  a  quo  held  that  there  was  no  such  pledge,  and  the  bank 
was  not  therefore  entitled  to  hold  the  securities  claimed  under  it.  We 
do  not  concur  with  the  judge's  conclusion  in  this  respect.  It  is  certain 
that  Emile  Carri^re  did  deliver  to  the  cashier  of  the  bank  certain  secu- 
rities, with  instructions  to  retain  them  for  the  bank ;  that  they  were 
placed  by  the  cashier  in  an  envelope,  to  themselves,  properl^^  marked, 
and  he,  acting  for  the  bank  in  his  official  capacity,  kept  possession  of 
tbem  for  the  bank.  If  this  transaction  was  not  attended  with  all  the 
torinaiities  observed  in  the  other  pledges  above  mentioned,  still  it  was 

H8 
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substantially  a  pledge,  and  fully  authorized  the  bank  to  retain  tlie  se- 
curities unless  invalidated  for  some  other  cause  than  the  hick  of  form. 
Tlie  confusion  on  this  point  doubtless  arose  from  a  statement  made 
by  Mr.Xarri^ie  about  the  same  time  when  his  attention  was  called  to 
the  overdraft  of  his  firm  by  the  cashier.  It  was  to  the  effect  that  all 
he  had  in  the  bank  was  security  for  his  overdraft,  which,  of  course, 
would  include  the  claims  of  the  firm  in  the  bank  for  collection,  which 
were  entirely  at  his  (Carri^re's)  disposal,  and  to  withdraw  at  his  pleas- 
ure, and  which  could  not  therefore  be  the  subject  of  a  pledge. 

But  still,  it  is  beyond  question  that  Mr.  Carri^re  did)  deliver  to  rhe 
cashier,  as  stated,  certain  designated  securities  with  the  positive  in- 
struction to  retain  them  for  the  bank  on  account  of  or  as  security  for 
the  overdraft.  It  is  contended  by  the  counsel  for  the  bank  that  the 
^' overdraft"  mentioned  or  alluded  to  in  this  transaction,  and  which 
the  securities  pledged  were  designed  to  secure,  did  not  refer  to  the  pant 
or  then  existing  overdraft,  but  to  future  oxerdrafts  by  the  firm.  And 
the  fact  that  Carri^re's  overdrafts  rapidly  increased  after  this  affair  np 
to  March  following,  until  it  even  exceeded  in  amount  the  securities 
pledged,  lends  some  color  to  the  contention.  But  another  considera- 
tion makes  it  a  matter  of  no  importance  whether  the  pledge  was  for  the 
one  purpose  or  the  other;  and  this  brings  us  to  the  discussion  of  a  legal 
principle  which  is,  in  itself,  a  potent  factor  in  the  decision  of  the  case, 
viz:  the  question  of  knowledge  on  the  part  ■»!*  the  bank  touching  the 
insolvency  or  insolvent  condition  of  the  Carri^res  at  that  time. 

This  point  has  been  elaborately  argued  by  counsel  on  both  sides,  and 
they  have  brought  a  vast  array  of  authorities  to  support  their  respect- 
ive contentions. 

It  is  plain  that,  if  these  collaterals  were  pledged  to  secure  the  past 
overdraft  of  A.  Carri^re  &  Sons,  repn^senting  their  antecedent  indebt- 
edness to  the  bank,  and  the  bank  knew  at  the  time  of  the  insolvency 
of  tlie  firm,  the  transaction  could  be  reached  and  avoided  by  the  revo- 
catory action. 

We  have  no  doubt  but,  at  that  date  and  long  prior  thereto,  the  con- 
dition of  the  Carri^res  was  one  of  complete  insolvency. 

We  are  equally  as  well  satisfied  that  up  to  tliat  time  the  bank,  its 
officers,  and  we  might  say  "all  the  world,"  was  in  entire  ignorance  of 
that  fact.^  It  is  urged,  however,  that,  as  Emile  Carri^re  was  i\t  the  time 
of  this  transaction  the  president  of  the  bank — and  was  of  course  thor- 
oughly cognizant  of  the  insolvency  of  his  firm,  of  which  he  was  the 
leading   and   managing  member — bis    (  Carri^re's  )    knowledge    waa 
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the  knowledge  of  the  bank  and  operated  as  constructive  notice  of  the 
fact  of  insolvency  of  the  firm. 

We  have  weighed  with  care  and  deliberation  the  able  argament  of 
connHel  on  tbis  point,  and  have  studied  diligently  and  exhaustively  the 
nuinerons  authorities  cited  by  them,  and  our  conclusion  is  this: 

That,  as  a  general  rule,  the  knowledge  of  an  agent  is  the  knowledge 
of  the  principal.  And  even  where  an  agent  deals  in  a  double  capacity 
for  his  principal  and  himself  at  the  same  time,  and  where  his  acts 
are  evidently  designed  and  intended  to  benefit  or  favor  the  principal 
to  his  own  prejudice  or  that  of  his  creditors,  even  in  such  case  his 
knowledge  of  his  condition  or  other  material  fact  will  be  regarded  as 
the  knowledge  of  the  principal.  But  where  such  agent  seeks  his  own 
personal  interest  or  advantage  in  the  affair,  without  benefit  to  his  prin- 
cipal, then  his  knowledge  cannot  be  held  to  be  the  knowled^^e  of  the 
principal. 

Let  us  test  these  rules  by  the  facts,  circumstances  and  surroundings 
of  this  transaction  and  see  how  it  results. 

The  evidence  makes  plain  that  the  firm  was  at  the  time  wholly  insol- 
vent, and  had  been  so  for  several  years;  that  this  insolvency  had  been 
carefully  and  successfully  concealed,  and  in  consequence  the  vast  credit 
the  firm  enjoyed  at  home  and  abroad  remained  unimpaired.  The  bus- 
iness of  the  firm  mainly  was  dealing  in  exchange,  domestic  and  for- 
eign, and  its  large  credit  was  the  foundation  npon  which  it  acted.  It 
was  in  truth  tlie  very  life  of  the  firm,  without  which  it  could  scarcely 
exist  for  a  day. 

Under  this  state  of  thingrt;  Carn^re's  prime  motive  was  to  continue 
to  conceal  his  unfortunate  condition  and  maintain  his  credit.  His  only 
hope  of  succeeding  in  this  rested  on  the  Citizens'  Bank.  If  he  main- 
tained his  credit  with  that  institution,  he  could  still  retain  the  presi- 
dency of  it,  and  thereby  avail  himself  Df  the  opportunity  that  such  a 
position  afforded  to  draw  oii  its  resources  and  obtain  its  money  to  prop 
up  the  sinking  condition  of  his  firm  ana  perhaps  retrieve  its  desperate 
fortunes.  It  is  not  at  all  evident  that  at  that  time  Carri^re  contem- 
plated failure.  He  or  his  firm  had  so  long  subsisted  on  credit  only, 
that  he  evidently  believed  that  by  the  ingenious  methods  pursued  in 
the  past  it  could  continue  to  do  so,  and  with  the  help  of  the  bank's 
means  within  his  reach  he  might  weather  the  storm  and  come  out 
finally  all  right. 

The  necessity  was  upon  him,  therefore,  to  make  some  show  to  the 
bank  to  avert  any  suspicion  of  his  real  condition  that  might  be  deduced 
from  ilia  heavy  overdrafts,  uot  only  with  this  bank  but  in  nearly  every 
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other  bank  in  the  city  and  in  sevetal  of  the  largest  banking  establLsli- 
ments  of  the  old  world. 

In  this  great  crisis,  can  we  readily  believe  tliat  Carri^re  placed  those 
January  securities  with  the  bank  to  benefit  the  bank  alone,  by  paying 
in  part  his  existing  debt  to  it,  without  ulterior  purpose  in  view  looking 
to  his  own  advantage f  We  cannot  reasonably  so  conclude.  The  heavy 
drafting  that  followed  this  transaction,  and  the  salient  fact  that  after 
this  he  succeeded  in  obtaining  some  $200,000  from  the  bank,  affords 
confirmation  strong  of  the  wholly  selfish  purpose  that  actuated  him  in 
this  transaction.     He  was  driving  a  bargain  for  himself  alone. 

Under  these  circumstances,  we  are  forced  to  the  conclusion  that  the 
bank  should  not  be  held  to  a  constructive  knowledge  of  the  insolvent 
condition  of  A.  Carri^re  &  Sons  at  that  time  and  in  tlie  affair  in  ques- 
tion, and  that  this  want  of  knowledge  protected  the  bank  as  relates  to 
this  transaction;  and  the  same  must  be  held  valid  and  the  bank  enti- 
tled to  keep  tlie  securities  tlien  received.  In  re  European  Bank,  5 
Chancery  Appeal  Cases  (Law  Reports),  p.  tioS;  Lucas  vs.  Bank  of  Da- 
rien,  1  Stew.  (Ala.)  280.  295;  Winchester  vs.  Railroad  Co.,  4  Md.  2:^1; 
Barnes  vs.  Trenton  Gas-light  Co.,  27  N.  J.  Eq.  JiS;  Peckham  vs.  Ht»n- 
dren,  76  Ind. 

On  the  —  day  of  January,  1884,  the  bank  made  a  loan  of  $6,6(K)  to 

one  H.  Lange.     Lange  gave  his  note  for  the  amount  and  pledged  ctT- 

tain  State  bonds  as  security  fur  the  loan.     Kmile  Carri^re,  without 

authority  so  far  as  the  record  discloses,  wit li drew  these   bonds  fronj 

the  bank  and  substituted  for  them  two  promissory  notes  called  and 

described  ais  the  Benachi  notes.     Mr.  Lange  made  no  complaint  of  this 

substitution,  so  far  as  we  can  discover.     The  bank  has  never  been  paid 

this  loan.     The  plaintiff  seeks  to  recover  the  notes  deposited  in  lieu  oX 

the  State  bonds.     Lange  got  full  value  for  the  bonds,  and  the  bank 

security  was  weakened  or  impaired  by  the  substitution.     We  conclude 

from  all  the  evidence  touching  this  matter,  that  it  was  a  bona  fide  loan 

and  that  the  plaintiff  could  not  legally  have  deprived  the  bank  of  the 

State  bonds  originally  pledged  and  cannot  reach  the  notes  substituted 

therefor.      The  substitution   or  its  validity  is  settled   by  the   Brugier 

case,  37  Ann.  509. 

VM— DeSmet  Transaction. 

On  the  20th  of  January,  1884,  the  account  of  one  Emihe  DeSmet  with 

the  Citizens'  Bank  was  overdrawn  to  the  amount  of  about  one  hundred 

thousand  dollars.     This  overdraft  was   by  the  permission   of  Emile 

Carriere,  then  president  of  the  bank,  and  who  acknowledged  himseli* 

responsible  for  the  same. 
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This  indebteduess  was  evidenced  by  eight  promiBsory  notes  of  De- 
Smet,  secured  by  a  mortgage  on  certain  saw-mills  at  Moss  Point,  Miss., 
and  a  pledge  of  a  number  of  collaterals.  These  collaterals  were  held 
by  tlie  bank  from  the  time  of  their  delivery  to  the  12th  of  May  following. 
On  that  day  they  were  given  up  to  DeSmet,  in  order  that  he  might 
transfer  the  mills  tx)  Carriere  &  Sons  with  the  understanding  that  tliey 
were  to  remortgage  tlie  property  t4)  the  bank  on  receiving  title  thereto 
from  DeSmet.  This  understanding  was  carried  outon  the  14th  of  the  same 
month  the  transfer  was  made  and  the  new  mortgage  executed.  This 
arrangement  was  made  at  the  request  of  Mr.  Miller,  the  president  pro 
tern  of  the  bank,  who  preferred  the  obligation  and  mortgage  of  the 
CarriSres  to  that  of  DeSmet 

Besides  the  mortgagi^  on  the  mills  given  by  DeSmet,  the  bank  held 
DeSmet's  note  for  $41,111  due  on  the  28th  of  January,  1884.  In  part 
settlement  of  this  note  on  the  same  day  that  it  matured  the  bank 
acquired  from  DeSmet  notes  amounting  to  $38,000,  and  for  the  differ- 
eace  between  the  discount  of  their  notes,  and  note  owing  by  DeSmet 
he  gave  his  check  in  payment. 

These  notes  or  collaterals  were  handed  by  E.  Carriere  to  the  cashier 
i}^  the  bank,  who  received  them  as  coming  from  and  belonging  to 
DeSmet,  and  there  is  no  satisfactory  proof  that  the  Carri^res  had  any 
interest  iu  them. 

On  the  9th  of  April,  1884,  the  overdraft  of  DeSmet  amounted  to 
$104,000,  and  on  that  day  there  was  a  partial  settlement  between  the 
bank  and  DeSmet.  The  $38,000  of  notes  which  had  been  discounted 
for  DeSmet  were  charged  back  to  him.  This  made  DeSmet's  indebted- 
uess, with  interests,  amount  to  $145,000,  for  which  sum  he  gave  his 
notes,  indorsed  by  A.  Carriere  &  Sons,  secured  by  pledge  of  the  mort- 
gage notes  for  $100,000  already  held  by  the  bank  and  the  $38,000  notes 
discounted  in  the  previous  January  as  stated,  and  on  that  day  re- 
charged to  DeSmet's  account.  To  these  notes  was  added  a  pledge  of 
another  note  of  $10,000,  making  $48,000  of  notes  held  by  the  bank, 
these  notes  being  known  as  logmen's  notes.  After  the  transfer  of  the 
mills  from  DeSmet  to  the  Carridres  on  the  I5th  of  May,  already  men- 
tioned, a  final  settlement  was  made  with  DeSmet.  His  indebtedness 
then  amounted  to  $195,000. 

The  Carrieres  assumed  the  payment  of  this  entire  sum,  and  gave  a 
new  mortgage  on  the  mills  to  secure  the  same  in  lieu  of  the  one  pre- 
viously given  by  DeSmet. 

There  can  be  no  question  in  our  opinion  that  this  mortgage  was 
valid  at  least  to  the  amount  of  $100,000,  the  amount  of  the  prior  mort- 
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gage  given  by  DeSmet  on  the  same  property.  Beyond  that  sum,  it  is 
useless  to  inquire  since  the  property  sold  for  only  $38,000.  It  is  not 
pretended  by  the  plain tiifs'  counsel  that  this  mill  property  was  worth 
more  than  $70,000. 

The  mortgage  given  by  DeSmet  on  this  property  was  not  assailed. 
The  transfer  to  the  Carri^res  of  the  mills  was,  as  stated,  with  the  dis- 
tinct  understanding  and  agreement  that  they  would  asstbne  the  debt  of 
DeSmet,  and  mortgage  anew  the  property,  so  soon  as  they  received 
title,  as  security  for  the  debt  assumed.  The  a£fair  cannot  well  be 
viewed  in  any  other  light  than  the  substitution  of  one  debtor  and  one 
mortgage  for  another. 

It  is,  however,  urged  in  opposition  to  tliis  view  of  the  matter,  that 
all  the  securities  connected  with  this  debt  of  DeSmet  did  not  belong  to 
DeSmet,  but  to  the  Carri^res,  and  that  the  pledging  of  them  to  the 
bank  was  the  act  of  the  Carri^'res  as  guarantors  of  the  debt  and  not  the 
act  of  DeSmet. 

DeSmet  was  the  real  debtor  to  the  bank  to  the  amount  stated  above, 
resulting  from  his  overdraft,  and  notes  of  which  he  was  the  maker. 
The  liability  of  the  Carri^res  for  the  debt  was  secondary  or  contingent, 
that  of  guarantors  or  indorsers.  The  collaterals  pledged  as  additional 
security  were  notes  payable  to  DeSmet,  and  the  evidence  of  a  title  to 
any  <if  these  securities  in  the  ('arrieres  is,  by  no  means,  satisfactory 
and  it  is  incumbent  on  plaintiff  to  prove  this.  We  think,  therefore, 
that  it  is  safe  to  conclude  that  the  transaction  touching  this  del|t  waa 
the  act  of  DeSmet,  although  made  through  and  by  Emile  Carriere,  who 
felt  himself  bound  for  its  payment. 

But,  suppose  that  we  are  mistaken  in  regard  to  this,  and  that  all 
these  securities  belonged  to  the  Carri^res,  and  that  the  debt  for  which 
they  were  pledged  was  their  debt  and  in  making  the  pledges  of  Janu- 
ary and  April,  1884,  which  embraced  all  these  securities,  the  mortgage 
notes  of  DeSmet  and  the  collaterals  mentioned,  Emile  Carriere  was 
acting  for  his  firm  and  the  pledge  was  made  not  for  DeSmet's  debt  bu<^ 
for  the  debt  of  the  firm,  would  such  considerations  annul  the  pledge 
and  entitle  the  plaintiff  to  recover  the  property  and  securities  f 

At  that  time,  (the  7th  of  April,  1884),  Emile  Carriere  still  remained 
as  the  managing  partner  of  his  firm,  but  he  had  ceased  to  be  president 
of  tlie  bank.  Mr.  Miller  became  acting  president  of  that  institution  on 
the  9th  of  March,  1884,  and  permanent  president  on  the  7th  of  June 
following. 

After  the  former  date,  Carriere  had  nothing  whatever  to  do  with  the 
bank — he  neither  had  unexercised  any  authority  in  its  management  or 
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adiiiinistTiition.  Now,  were  this  affair  of  the  7th  of  April  an  undis- 
tin^uished  pledge  or  transfer  of  securitif  b  for  the  overdraft  or  antece- 
dent debt  of  Carridre  &  Sons  to  the  bank,  there  would  be  no  cause  to 
annul  the  transaction  if  the  bank  at  the  t^ime  had  no  knowledge  of  the 
insolvency  of  the  firm  and  this  settlement  or  partial  settlement  was 
made  more  than  three  months  prior  to  th/e  failure  of  the  Arm.  In  fact, 
tlie  securities  in  which  this  affair  of  the  7th  of  April  was  founded,  had 
\mte.n  placed  with  the  bank  in  the  preceding  January,  as  shown  above, 
and  this  transaction  as  well  as  the  subsequent  ones  of  May  mentioned, 
of  the  transfer  of  the  mills  tx>  Carri6re  &  Sons  and  the  remortgaging 
them  to  the  bank,  related  to  the  transaction  in  January.  All  these 
several  acts  were  but  parts  or  details  of  one  transaction  having  its 
beginning  and  foundation  in  January,  1884. 

At  the  time  of  this  settlement  of  the  7th  of  April,  and  its  complete 
consummation  in  May,  the  situation  in  one  very  important  respect  had 
I'hanged.  Carriere  was  no  longer  president  of  the  bank,  and  had 
nothing  to  do  wich  its  business  or  management.  He  was  not  acting 
in  any  doable  capacity  in  this  affair,  but  represented  himself  or  his 
firm  alone.  The  bank  acted  through  its  then  president,  Mr.  Miller^ 
Apart  from  the  question  of  t)ie  insolvency  of  the  Carri^res,  the  trans- 
action relating  to  this  DeSraet  business  was  unassailable.  As  before 
Atated,  there  was  not  then  any  suspicion  of  this  insolvency  on  the  part 
of  the  bank  or  its  ofificers  tliat  we  can  discover  from  the  evidence,  but 
Carriere  dealt  and  was  dealt  with  as  a  solvent  member  of  a  solvent 
firm,  and  from  the  circumstance  of  being  then  in  no  manner  connected 
with  the  bank,  he  stood  in  tlie  attitude  of  a  stranger  to  it. 

VII. 
This  brings  us  to  another  important  question  as  to  whether  the  7th 
of  April  was  within  the  three  months  next  preceding  the  failure,  for  if 
it  was,  the  want  of  knowledge  touching  the  condition  of  the  firm,  could 
not  save  it  from  the  operation  of  Sec.  1808,  R.  S.;  and  this  necessitates 
another  and  further  inquiry,  and  that  is,  when  did  the  failure  of  A. 
Carriere  &  Sons  take  place  T 

That  question  is,  when  did  the  failure  of  A.  Carriere  &  Sons  take 
place  T 

To  determine  this  we  must  first  refer  to  the  law  bearing  on  the  dis- 
position of  property  made  by  insolvents  within  three  months  preceding 
failure. 

Tliat  law  in  the  section  above  mentioned,  1808  U.  S.,  reads  thus: 
"  That  any  debtor,  who  shall  be  convicted  of  having,  at  any  time 
within  the  three  months  next  preceding  his  failure,  sold,  engaged  or 
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mortgaged  any  of  his  goods  and  effects,  or  of  haying  otherwise  dis- 
posed of  the  same,  or  confessed  Judgments  in  order  to  give  an  unjast 
preference  t-o  one  or  more  of  his  creditors  over  the  others,  shall  be 
debarred  from  the  benefit  of  thi9  Aet.  and  the  said  deeds  or  acts  shall  be 
declared  null  and  void ;  provided,  however,  that  if  the  purchaser  of 
such  property  shall  prove  that  the  said  property  was  either  sold  or 
engaged  to  him  for  a  trae  and  just  consideration,  by  him  bona  fide 
delivered  at  the  time  of  sucli  deed,  then  and  in  that  case,  the  said  sale 
and  mortgages  shall  be  declaiBd  valid.'' 

Our  first  inquiry  must  be  touching  the  meaning  of  the  term  or  word 
'^  failure'^  as  used  in  the  section. 

The  history  of  the  legislation  connected  with  this  section  is  well  cal- 
culated to  throw  some  light  on  this  point  and  will  assist  us  at  arriving  at 
a  proper  conclusion  ton^^bing  the  true  meaning  of  the  term  referred  to. 

As  early  as  1808,  we  find  an  act  entitled  :  ''An  act  for  the  Relief  of 
Insolvent  Debtors  in  Actual  Custody,  etc." 

The  17th  section  of  that  act  is  identical  with  Sec.  R.  S.  1808.  above 
quoted,  except  that,  instead  of  the  words  ''  three  months  previous  to  his 
failure,'^  in  the  latter  section,  we  read  ''three  months  previous  to  bis 
arrest  and  imprisonment'^  in  the  former. 

In  1817,  the  legislature  extended  the  benefit  of  voluntary  surrender 
to  debtors  not  imprisoned  as  well  as  to  those  who  were,  and  passed  a 
general  insolvent  law  under  the  title  of  "an  act  relative  to  the  volun- 
tary surrender  of  property  and  to  the  mode  of  proceeding  as  well  as 
for  the  disposal  of  the  'debtor's  estates  and  for  other  purposes.'" 

This  act  was  reproduced  with  but  slight  changes  in  1855,  and  the 
25tli  section  of  it  ipmsshnis  verbify  constituted  the  Sec.  1808  R.  S.  re- 
ferred to. 

Thus  it  will  be  seen  from  the  history  of  this  legislation  that,  the 
provision  of  this  section  last  named,  (R.  S.  1808)  was  originally,  and 
all  subsequent  amendments  and  re -enactments,  part  of  a  statute  the 
declared  object  of  which  was  mainly  to  deal  with  the  cession  of  prop- 
erty by  insolvents,  or  judicial  insolvency.  This  word  "failure^  is 
several  times  used  in  other  sections  of  the  act,  and  obviously  with  no 
other  meaning  than  judicial  failure  or  judicially  declared  insolvency. 
It  is  also  used  in  the  name  sc^nse  in  the  articles  of  our  codes.  0.  P. 
165;  C.  C.  3027. 

All  bankrupt  laws  contain  a  similar  provision  with  our  State  insol- 
vent laws  proliibitiiig  the  giving  of  preferences  by  the  debtor  within  a 
stated  period  to  the  actual  bankruptcy,  and  this  period  dates  back 
from  the  commencement  of  the  proceedings  in  bankruptcy — that  is  the 
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application  of  the  iDSolvent  debtor  for  the  benefit  of  the  bmikrnpthiw. 
And  in  speaking  of  the  importance  of  thus  fixing  a  definite  and 
known  limitation  in  the  bankrnpt  law,  the  Supreme  Court  of  the  Uni- 
ted States,  in  the  case  of  Mayer  vs.  Hellman,  9j  U.  S.  501,  uses  thin 
language : 

''There  is  sound  policy*  iu  prencribing  a  Hmitatio  j  of  thift  kind.  Ir 
would  be  in  the  highest  degree  injurious  to  the  community  to  hnve  t)ie 
validity  of  business  transactions  with  debtors,  in  which  it  is  interested, 
subject  to  the  contingency  of  being  assailed  by  subsequent  proceed- 
ings in  bankruptcy.'^ 

Apart  from  any  legal  authorities  or  precedents,  reason  and  a  couKid- 
eration  of  the  purposes  of  the  statute  would  teach  that  the  word 
•'failure"  as  there  used,  does  not  signify  a  condition  of  insolvency 
uncertain  and  undetermined,  but  refers  to  a  fact  authoritatively  fixed, 
an  event  certain  and  determined.  The  statute  otherwise  would  lead 
to  the  greatest  confusion  and  embarrassment  and  often  to  thegros8e.st  in- 
justice. It  is  what  may  be  termed  severe  iu  its  provisions,  a  harnh 
law,  for  it  strikes  with  nullity  all  contracts  giving  a  preference,  although 
the  creditor  may  have  acted  iu  the  best  of  faith  and  in  entire  ignor- 
ance of  the  insolvency  of  his  debtor.  Such  a  provision  should  be 
rigidly  construed,  and  the  proscriptive  term  against  the  right  to  con- 
tract should  be  narrowed  down  to  the  shortest  limit  consistently  with 
the  language  and  plain  intent  of  the  law. 

It  is,  however,  urged  that  we  must  accept  in  this  instance  the  mean- 
ing of  the  word  as  declared  in  Art.  3556,  Sec.  11,  C.  C,  and  failure  is 
there  defined  to  be  "the  situation  of  a  debtor  who  finds  himself  iu  the 
impossibility  of  paying  his  debts.*' 

This  definition,  if  it  be  one,  evidently  refers  not  to  an  established 
fact  or  known  event,  but  to  a  mere  condition.  There  is  a  serioun  ob- 
stacle in  the  way  of  taking  this  meaning  of  the  term  failure  used  in 
the  statute,  as  illustrated  by  the  farts  of  this  very  case.  The  evidence 
shows  that  the  Carrieres  were  in  a  situation  to  find  themselves  'Mn  the 
impossibility  of  paying  their  debts  "  for  months  and  even  years  before 
their  declared  failure.  To  take  such  condition  as  the  statutory  mean- 
ing of  failure,  would  necessarily  imply  that  contracts  made  in  the 
course  of  their  business,  years  before  their  judicial  or  known  insol- 
vency, could  be  annulled  so  soon  as  this  condition  of  insolvency  and 
the  commencement  of  it  could  be  found  out  or  disclosed.  No  such 
contention  has  ever  been  set  up,  and  it  is  palpable  that  such  a  con- 
struction would  do  violence  to  the  intent  and  meaning  of  the  law. 
Another  consideration  presents  itself  to  our  minds  as  leading  to  the 
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Ranie  conclnsioD.  This  insolvent  law,  the  eecti(»n  of  which  we  are  dis- 
cussiDg,  wan  a  law  of  universal  application,  that  i.^,  it  was  applicable 
to  all  persons  in  the  condition  described,  without  regard  to  their 
callings  or  pursuits,  and  whf^ther  they  belonged  to  ihe  coniineicial  or 
npn-commercial  class. 

Some  circumstances — such  for  instance  as  a  (>rotest  of  iiis  note — 
might  be  sufficient  to  make  known  a  failure  with  respect  to  a  banker 
or  a  merchant,  or  others  engaged  in  a  commercial  business.  Whilst  a 
like  circumstance  would  be  without  such  significance  with  regard  to  a 
planter  or  others  engaged  in  similar  callings. 

An  insolvency,  judicially  declared,  would  remove  all  doubt  and  un- 
certainty, and  afford  the  very  highest  evidence  of  the  fact  of  failure. 
It  would  place  the  initial  point  from  which  the  prescribed  term,  the 
^^tiempo  tn/iaW/,"  of  three  months,  wa^  to  be  traced  back,  beyond  all 
controversy.  Then  the  contracts  which,  under  the  rigid  provisions  of 
the  statute,  were  to  be  stricken  with  nullity,  would  be  so  completely 
hedged  in  by  fixed  boundaries  as  to  be  of  easy  ascertainment. 

We  are  not  left  alone  to  reason  and  conjecture  on  the  rules  of  con- 
struction to  guide  our  opinions  on  this  point :  the  courts  have  not  been 
altogether  silent  on  the  subject. 

The  first  case  in  point  is  that  of  Banduc  vs.  His  Creditors,  4  La. 
247.  On  the  17th  of  April,  Banduc  gave  a  special  mortgage  to  secure 
an  antecedent  debt.  On  July  30,  three  and  a  half  months  afterwards, 
he  made  a  cession  of  his  property.  It  was  claimed  by  some  of  his 
creditors  that  this  mortgage  should  be  annulled,  as  having  been  given 
within  three  months  of  his  actual  and  known  insolvency,  though  more 
than  three  months  before  his  cession  or  judicial  insolvency.  The  de- 
cision of  the  lower  court  siistained  the  mortgage.  On  appeal  It  was 
tried  before  Chief  Justice  Martin  and  Associate  Justices  Matthews  and 
Porter.  In  the  opinion  of  Justice  Matthews  we  find  the  following  em- 
phatic declaration  on  this  point.     He  said : 

**  Whatever  may  be  the  doctrine  established  by  the  decisions  of  the 
tribunals  in  France,  in  relation  to  the  time  of  failure,  as  recognized  by 
the  laws  of  that  country,  whether  it  be  the  period  of  the  actual  cession 
of  property  by  an  insolvent,  or  that  of  his  inability  to  meet  his  engage- 
ments, as  evidenced  by  the  protest  of  his  notes,  etc.,  I  consider  it  use- 
less to  inquii^e,  believing,  as  I  do,  that  the  absolute  nullity  of  contracts 
made  by  a  debtor,  as  fraudulent  towards  his  creditors,  and  such  as  our 
insolvent  laws  declare  to  be  void,  are  those  contracts  alone  which  are 
made  within  the  three  months  preceding  his  actual  failure  and  surrender 
of  property.^    P.  256. 
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It  is,  however,  iusisted  by  the  coiinftel  tor  plaintiff  tliat  this  expreA- 
«ioD  is  the  opinion  of  Jiid^e  Mattlievrs  alone,  and  should  not  be 
regarded  as  authority. 

Judge  Martin  also  read  an  opinion  in  the  case,  and  wliilsr  he  does 
expressly  announce  his  concurrence  with  Judge  Matthews  on  this  ]u\\- 
ticular  point,  he  must  necessarily  have  concurred  with  him.  Roih 
judges  agreed  that  the  creditor  did  not  know  of  the  debtor's  insolvency, 
and  Judge  Martin  must  also  have  believed  that  ^'failure''  meant  judi- 
cial failure  as  announced  by  Judge  Matthews,  since,  if  he  had  counted 
the  three  months  as  beginning  at  an  earlier  date— that  of  the  actual 
(though  not  declared)  insolvency  of  the  debtor,  he  must  have  set  the 
contract  aside  on  the  ground  that  it  was  entered  into  within  the  three 
months  in  contravention  of  the  prohibition  in  the  statute. 

Judge  Porter  dissented  on  the  ground  that,  though  the  transaction 
took  place  more  than  three  months  before  the  cession,  and  though  dis- 
senting, he  nevertheless,  in  the  course  of  his  opinion,  stated  that  it 
had  always  been  his  impression  that  ''failure"  meant  judicial  failure, 
and  was  to  date  from  the  cession  as  declared  by  Judge  Matthews, 
though  the  argument  then  heard  had  somewhat  shaken  his  belief  on 
this  point. 

Since  all  three  of  the  judges  seemed  to  be  in  accord  on  this  point, 
although  it  may  not  be  held  the  strictest  accord,  we  think  the  decision 
as  relates  to  this  point  entitled  to  due  weight. 

The  case  of  Bank  of  Mobile  vs.  Harris,  6  Ann.  711,  has  a  significant 
bearing  on  this  point.  From  tiie  facts  of  that  case  the  inference  is 
plainly  deducible  that  there  was  an  entire  acquiescence  in  the  doctrine 
of  the  Banduc  case.  A  party  who  was  notoriously  insolvent,  but  made 
no  surrender  of  his  property,  executed  a  mortgage  in  favor  of  his 
brother  to  secure  an  existing  debt  after  he  had  been  protested.  It  wns 
attacked  on  the  ground  that  it  gave  a  prefeience. 

If  the  failure  of  the  insolvent  was  to  date  from  the  protest  of  his 
draft — his  actual  insolvency — then  the  mortgage  was  a  nullity  because 
given  within  the  three  months  next  preceding  actual  insolvency 
and  protest.  The  opposing  creditor  was  represented  by  the  most 
learned  and  distinguished  counsel — Messrs.  Benjamin  &  Micdu — yet 
no  suggestion  by  them,  nor  the  slightest  intimation  from  the  court, 
that  the  contract  was  stricken  with  nullity,  because  made  within  the 
prohibited  period.  On  the  contrary,  the  discussion  turned  and  the 
decision  rested  entirely  on  the  knowledge  and  bona  fides  of  the  pre- 
ferred creditor. 
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Again  in  tlie  case  of  Martin  vr.  Drnnnm,  12  An.  494,  the  Court  said 
with  respect  to  this  matter : 

•'The  presumption  established  by  the  Act  of  IHI7,  re-euact.ed  in 
1855,  (R.  S.  p.  257,  $  28),  applies  evidently  only  to  canes  in  which  pro- 
ceedings are  instituted  against  the  insolvent  to  deprive  him  of  the 
benefit  of  the  insolvent  laws,  on  the  ground  of  his  havin*;  fijiven  an 
unjust  preference  to  one  or  more  of  his  creditors  over  the  others." 

We  think  we  have  said  enough  to  make  it  apparent  that  the  con- 
clusion is  well  nigh  irresistible  from  these  various  considerations,  that 
failure  is  not  to  be  taken  in  the  true  sense  of  the  statute  as  dating  from 
actual  insolvency,  protest  or  other  like  circumstance,  but  from  actual 
cession  or  insolvency  judicially  recognized  and  declared. 

We  have  been  referred  to  the  recent  case  of  Blacky  Syndic,  vs. 
Richardson  Savings  Bank  and  Kennedy,  and  Seixas,  S^^ndic,  vs.  Bru- 
gier,  as  opposed  to  the  conclusion  reached  by  ns  on  this  point.  None 
of  these  cases  have  any  direct  bearing  on  this  question,  for  in  none  of 
them  was  there  any  issue  raised  as  to  the  true  meaning  of  the  term  as 
found  in  this  section  of  the  Revised  Statutes. 

It  is,  however,  urged  that  such  a  construction  w^ould  be  unfortunate, 
inasmuch  as  it  would  allow  an  insolvent  debtor  too  much  latitude  in 
the  disposition  of  his  property  and  in  fraudulent  contracts  against  his 
creditors,  and  that  it  would  place  it  in  his  power  to  defeat  even  the 
main  object  of  the  law  by  delaying  to  make  a  cession  of  his  property 
or  refusing  to  make  one  altogether. 

This  contention  will  lose  its  force  when  we  consider  that  the  credit- 
ors of  an  insolvent  have  the  right,  whenever  a  state  of  insolvency 
exists,  to  compel  him  to  make  a  cession  or  surrender. 

The  insolvency  of  A.  Carri^re  &  Sons  an<1  their  cession  made  on 
the  18th  oi  July,  1884,  and  the  conclusion  reached  on  the  point  just 
discussed,  would  subject  to  the  operation  of  the  Statute  just  con.sidered 
only  those  transactions  between  the  ('arrieres  ami  the  Citizens*  Bank, 
as  occurred  after  the  18th  of  April,  1884,  leaving  those  before  that 
time  subject  only  to  the  revocatory  action. 

The  DeSmet  transaction  having  preceded  the  date  above  mentioned 
is  excluded  from  the  operation  of  the  Statute,  and  is  governed  by  and 
subject  to  the  revocatory  action  alone,  and  this  includes  the  aft'airs 
connected  with  it  of  May,  which,  as  we  have  shown,  were  but  part*' of 
the  same  transaction  and  but  the  carrying  out  of  the  previous  under- 
standings or  agreements  of  the  previous  January  and  April. 

VIII. 

Manuel  Escobal  pledged  to  the  Citizens^  Bank  certain  collaterals  and 
twenty -two  bales  of  leaf  tobacco  to  secure  two  notes  given  by  hini  to 
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tli«*  bauk  for  $8,()00  and  $5,000  respectively.  The  lower  court  niaiii- 
t4iiiied  tilie  bank's  title  to  the  securities,  and  there  has  been  no  aiueud- 
nient  of  the  judgment  asked  for  in  this  respect,  and  we  are  therefore 
relieved  of  the  further  consideration  of  the  transaction. 

Escobal  had  overdrawn  his  account  with  the  bank  for  several  years, 
with  the  permission  of  Emile  Carri^re.  On  the  29th  of  March,  1884, 
the  overdraft  amounted  to  $111,984,  atid  for  which  Emile  Carriere 
acknowledged  himself  responsible,  and  Carriere  &  Sons  furnished  their 
four  notes  to  the  bank  to  cover  said  amount ;  securities  were  pledged 
aind  discounted  as  before,  and  a  check  drawn  by  the  Carrieres  in  favor 
of  the  bank  for  the  proceeds.  Escobal's  account  was  thus  closed.  The 
Carrieres  we^^e  to  pay  the  debt  and  Escobal  wa.s  released. 

The  release  of  Escobal  by  the  bank  was  a  good  and  sufficient  con- 
sideration for  this  transaction  with  the  Carrieres.  It  does  not  require 
a  moneyed  consideration  to  protect  the  contract  from  the  operation  of 
Section  1808,  E.  S.,  or  the  reach  of  the  revocatory  action.  Any  legal 
consideration  will  suffice.  Their  assumption  of  Escobal's  debt,  whereby 
the  bank  released  him  from  liability,  was  a  good  and  sufficient  consid- 
eration for  the  contiact,  and  we  see  no  reason  to  question  its  validity 
or  the  title  of  the  bank  to  the  securities  received  under  it. 

Even,  however,  if  the  consideration  was  not  sufficient  and  contem- 
poraneous, but  was  nothing  more  nor  less  than  a  transfer  or  pledge 
for  an  antecedent  debt,  it  cannot  be  annulled  for  reasons  given  with 
respect  to  the  DeSmet  affair.  The  same  principles  and  reasons  apply 
to  all  transactions  between  the  parties  occurring  in  the  interval  pre- 
ceding the  18th  of  April,  1884,  and  the  9th  of  March  of  the  same  year, 
the  date  wMien  Mr.  E.  Carriere  retired  from  the  presidency  of  the  bank, 
which  includes  the  pledges  of  the  12th  of  March,  as  well  as  those  of 
the  29th  of  March  and  7th  of  April,  specially  mentioned  above. 

IX. 

There  is  some  mention  made  in  the  opinion  of  the  judge  a  quo  in 
the  record,  of  a  pledge  of  the  7th  of  June,  1884.  It  does  not  seem  to 
be  an  object  of  mudi  contention,  since  it  is  not  mentioned  in  the  brief 
of  plaintiff's  counsel,  and  briefly  referred  to  by  one  of  defendant's 
counsel.  It  consisted  of  the  discounting  of  a  number  of  collaterals 
received  b.>  the  bank  under  its  several  pledges,  and  putting  the  pro- 
ceeds to  the  credit  of  Carriere  &  Sons.  ThiA  was  done  by  direction  of 
Mr.  Miller,  the  president,  as  explained  in  his  testimony  after  the  death 
of  Mr.  A.  Carriere,  so  as  to  close  the  account.  It  haw  no  significance 
or  bearing  whatever  that  we  can  see  upon  the  issues  in  the  case. 
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X. 

On  the  23d  of  April,  1884,  Mr.  E.  Citrriere^by  pernii^sion,  withdrew 
Bome  of  the  Becurities  acquired  by  the  previous  plt^djfes  and  siibAti- 
tuted  other  paper  in  lieu  of  them.  These  substitutes  are  claimed  by 
the  syndic.  We  think  the  substitutes  took  the  same  status  of  the  notes 
withdrawn,  and  the  bank  held  them  by  a  right  equal  to  that  entitled 
to  hold  the  original.  The  substitution  is  covered  by  the  Brugier  case, 
37  Ann.  509. 

This  completes  the  review  of  all  matters  and  issues  presented  in  the 
case,  the  examination  of  which  has  consumed  nnuh  time  and  involved 
great  labor. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed  in  the  following  particulars,  to  wit : 

1.  In  so  far  as  it  maintains  the  validity  of  the  pledges  executed  by 
A.  Carriere  &  Sons  to  the  Citizens'  Bank  of  March  19,  1883,  and  Feb- 
ruary 15,  1884,  and  recognizes  the  title  of  bank  to  the  securities 
received  under  them. 

2.  In  so  far  as  it  maintains  the  right  of  the  bank  to  hold  and  retain 
the  other  securities  mentioned,  designated  and  described  in  the  opin- 
ion and  judgment,  whether  embraced  or  included  in  said  last  mentioned 
pledges  or  not. 

3.  In  so  far  as  it  rejects  the  demand  of  plaintiff  to  the  bonds  of  the 
St.  Louis,  Atlantic,  Canal  and  Transportation  Company,  and  the  dispo- 
sition made  in  the  decree  respecting  them. 

That  in  all  other  respects  it  is  further  ordered,  adjudged  and  decreed 
that  the  judgment  appealed  from  be  annulled,  avoided  and  reversed, 
and  the  plaintiff's  demand  be  rejected  with  costs  of  both  courts. 

Bermndez,  C.  J.  concurs  in  the  decree. 


CoNcuKRiNG  Opinion. 

Poch6,  J.  While  I  concur  in  the  decree  rendered  in  this  case,  I  am 
not  in  accord  with  all  the  reasons  contained  in  the  opinion  as  adopted 
by  the  majority  of  my  associates,  and  I  therefore  rest  my  concurrence 
on  the  following  considerations : 

The  essence  of  success  in  all  actions  intended  to  abrogate  contracts 
entered  into  by  insolvent  debtors,  at  the  instanc>e  of  one  or  more  of 
their  creditors,  is  the  intention  of  the  debtor  to  injure  some  of  the  cred- 
itors and  to  benefit  others. 

In  the  revocatory  action,  the  intention  must  be  proved  against  both 
the  prefen'ed  creditor  and  debtor,  together  with  knowledge  of  the 
creditor  touching  the  state  of  insolvency  of  his  debtor. 


NEW  ORLEANS,  MAY,  1886.  447 

Seixas  vs.  Citizens'  Bank. 


In  the  action  under  Section  1808  of  the  Revised  Statutes  of  1870,  it  Is 
sufficient  to  prove  the  intention  of  the  insolvent  debtor  in  the  contract 
assailed,  to  give  an  unjust  preference  to  one  or  more  of  his  creditors 
over  the  others,  without  any  proof  of  either  knowledge  or  intention  on 
the  part  of  the  preferred  creditoi . 

A  careful  consideration  of  all  the  facts  connected  with  the  numerous 
transactions  assailed  in  this  case,  has  forced  on  my  mind  the  clear 
conviction  that,  in  all  the  contracts  between  the  Citizens'  Bank  and 
the  firm  of  A.  Carriere  &  Sons,  through  the  instrumentality  of  Emile 
Carriere,  either  when  he  was  acting  in  his  dual  capacity  or  when  he 
was  dealing  as  the  manager  of  his  firm  with  his  successor  as  president 
of  the  bank,  Emile  Carriere  never  was  animated  with  the  least  inten- 
tion of  benefiting  the  bank. 

The  record  shows,  beyond  any  reasonable  doubt,  that  for  several 
years  previous  the  firm  of  A.  Carriere  &  Sons  was  alarmingly  insolvent 
to  the  full  and  almost  exclusive  knowledge  of  Emile  Carriere,  who 
found  in  the  bank  and  its  funds  the  only  means  of  sustaining  the 
waning  credit  of  his  firm  both  at  home  and  abroad,  but  principally 
with  their  foreign  correspondents. 

Now,  in  order  to  quiet  the  alarm,  and  to  lull  the  lurking  suspicion  of 
the  directors  of  the  bank,  which  were  gradually  arising  from  the  un- 
reasonable overdrafts,  and  from  his  suretyship  on  account  of  the 
ravenous  demands  of  dangerous  customers,  such  as  DeSmet  and 
Escobal,  he  quickly  heeded  the  warnings  of  the  cashier,  and  reduced 
his  overdrafts  by  sundry  contracts  of  pledge ;  but  it  is  clear  to  my 
mind  that  he  was  not  actuated  with  any  motive  to  enhance  the  condi- 
tion of  the  bank  as  a  creditor,  but  that  his  simple  and  very  apparent 
purpose  was  to  pave  his  way  to  other  overdrafts  and  to  a  constant 
bleeding  of  the  bank  of  its  resources. 

By  those  means,  his  true  intention  was  concealed,  a  false  sense  of 
security  was  created  in  the  minds  of  the  managers  of  the  bank,  and 
his  double  dealing  game  was  successfully  played  until  the  occurrence 
of  the  fatal  catastrophe ;  the  death  of  his  father,  opened  the  eyes  of 
all,  and  burst  his  ingenious  bubble. 

The  result  was  that,  at  the  date  of  their  failure,  while  the  indebted- 
ness of  the  firm  to  the  bank,  had  assumed  a  different  form,  it  had  not 
been  practically  affected  to  the  advantage  of  the  bank,  but  that,  on 
th^  contrary,  that  corporation  was  one  of  the  heaviest  sufferers  in  the 
disaster. 

The  record  shows  that,  on  the  wake  of  each  of  the  pledges  made  to 
the  bank,  the  firm  of  A.  Carriere  &  Sons  invariably  drew  repeated 
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•nd  immense  amounts  of  cash,  which  had  the  effect  of  swelling  the 
amount  of  their  indebtedness  to  the  bank,  on  that  score,  to  an  extent 
exceeding  the  amount  of  their  original  overdrafts. 

I  therefore  conclude  that  through  and  by  means  of  tlie  multifarious 
transactions  included  in  plaintiff's  attack,  there  was  no  intention  of 
benefiting  the  bank  on  the  part  of  Carrlere,  and  that  practically  no 
such  effect  can  be  attributed  or  traced  to  any  of  the  contracts  which 
have  been  subjected  to  judicial  test  in  this  controversy. 

Entertaining  these  views,  I  find  no  necessity  for  the  discussion  of 
the  vexed  questions  of  the  knowledge  of  the  agent  as  an  equivalent  to 
the  knowledge  of  the  principal,  and  of  the  date  from  whicli  the  three 
months  contemplated  by  Section  1808  should  be  computed.  Hence  I 
take  no  part  in  the  discussion  of  either  of  these  questions,  and  I  am 
not  committed  to  the  views  of  the  migority  therein. 


No.  9704. 

1  ^  losi  The  State  of  Louisiana  vs.  Loins  Crittenden. 

Althoagh  theooaTtmay  hftve  refused  to  perniit  the  prodecuting  ofBoer  to  introdnoeotber 
evidence  after  the  case  has  been  closed,  yet  when  the  Jury  reqaeste  to  be  permitted  to 
have  the  proeecating  witness  broogbt  before  them  for  the  purpose  of  examining  the 
nature  and  locality  of  his  wounds  and  of  questioning  him  in  relation  thereto,  it  lies  in 
the  discretion  of  the  judge  to  grant  the  request  and  such  permission  is  not  error. 

When  the  defense  offei«  to  question  the  State's  witness  with  a  view  to  ascertain  whether  or 
not  he  has  been  a  penitentiary  convict,  for  the  purpose  of  establishing  his  inoompetency. 
and  the  question  is  ruled  out  on  the  ground  that  the  record  is  the  best  evidence,  and 
when  no  objection  is  made  at  any  time  to  his  competency,  and  the  record,  though  olaimed 
to  be  in  the  trial  court,  has  never  been  produced  on  the  trial  or  on  motion  for  new  trial, 
we  must  presume  that  there  was  no  foundation  for  such  oljeotion,  and  that  even  if  the 
court  committed  error,  it  was  immaterial  and  no  ground  for  revereaL 

Where  the  counsel  on  either  side  puts  to  his  own  witness  a  question  grossly  leading  and 
seeking  to  elicit  evidence  in  itself  inadmissible,  the  judge  has  the  right  to  interfere  and 
prevent  such  proceeding,  even  in  absence  of  ol^ection  by  opposing  counsel;  and  such. 
action  Aimishes  no  ground  for  reversal,  if  the  ruling  was  otherwise  correct. 

A  witness  in  a  criminal  case  has  the  privilege  of  declining  to  answer  a  qaestion  which  tendn 
to  criminate  himself;  and  when  he  claims  this  privilege  the  judge  is  right  in  decUnlnK 
to  compel  him  to  answer. 

In  an  indictment  for  shooting  with  a  dangerous  weapon  with  intent  to  murder,  under  See. 
791,  R,  S..  although  it  is  not  necessary  expressly  to  charge  an  assault,  yet  as  an  aasaalt 
is  necessarily  implied  in  the  charge,  the  setting  of  it  out  is  innocent  surplusage,  and  the 
larger  crime  being  otherwise  properly  charged,  a  conviction  thereof  will  be  sustained. 

The  indictment  containing  in  its  caption  and  commencement  a  full  description  of  the  State, 
parish  and  Judicial  district,  the  charge  that  the  crime  was  committed  in  the  ''State^ 
parish  and  district  aforesaid,"  is  a  sufficient  laying  of  the  place. 
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A    PPEAL  from  the  First  DiBtrict  Court,  Parish  of  Caddo. 
JtjL    Eicks,  J. 


M,  J.  Cunningham^  Attorney  General,  for  the  State,  Appellee. 
(7.  JE^.  Slattery  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Frnner,  J.  The  errors  charged  are  presented  on  foar  bills  of  excep- 
tion and  a  motion  in  arrest  of  judgment. 

1.  The  first  bill  was  taken  to  the  ruling  of  the  court  in  permitting 
the  jury,  at  their  own  request,  t4)  have  the  prosecuting  witness  recalled 
after  the  evidence  was  closed,  and  to  strip  and  exhibit  the  location  and 
nature  of  his  wound,  and  to  be  questioned  by  the  jury  concerning  the 
same. 

The  objection  was  based  on  the  ground  that  the  judge  had  previ- 
ously refused  permission  to  the  State  to  introduce  the  same  evidence, 
after  closing  its  case,  and  that  the  jury  could  not  thereafter  call  for  it. 
The  judge  states  that  his  ruling  against  the  State  was  on  the  technical 
ground  that  the  evidence  was  not  in  rebuttal,  and  that  such  technical 
rule  did  not  apply  to  the  request  of  the  jury,  who  were  entitled  to 
information  on  points  which  they  considered  essential  to  the  under- 
standing of  the  facts  of  the  case.  Irrespective  of  the  correctness  of  the 
first  ruling  of  the  judge,  he  committed  no  error  in  the  ruling  complained 
of.  This  Court  has  heretofore  held  that  ''it  was  a  matter  to  be  left  to 
the  sound  discretion  of  the  judge,  whether  he  would,  after  the  State 
announced  that  it  had  closed,  and  before  argument  began,  allow  fur- 
ther evidence."    State  vs.  Colbert,  29  Ann.  715. 

Mr.  Bishop  afiirms  the  same  principle  thus:  ''It  is  the  general  rule 
that,  after  the  prosecuting  officer  has  announced  the  evidence  closed 
on  his  side,  other  evidence,  not  rebutting,  cannot  be  introduced  against 
the  defendant;  but,  in  various  circumstances,  the  court,  in  its  discre- 
tion, will  allow  a  departure  from  this  rule."     Bish.  on  Cr.  Proc.  $  966. 

The  evidence  being  intrinsically  proper,  there  could  not  be  a  better 
ground  for  the  exercise  of  this  discretion  than  the  request  of  the  jury. 
See  also,  Wharton  Cr.  PI.  and  Prac.  $  707. 

There  was  no  necessity  for  re-swearing  the  witness,  who  remained 
under  the  oath  originally  taken. 

2.  The  next  bill  recites  that ''  the  prosecuting  witness,  Collins,  after 
testifying  that  he  had  been  in  the  penitentiary  and  had  been  sent  from 
Caddo  parish,  was  asked  by  the  defense,  U^  enable  them  to  find  the 
judgment  of  conviction,  as  there  was  no  index  to  the  criminal  docket, 
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'bow  long  it  was  since  he  bad  left  the  penitentiary,'  to  wbieb  question 
the  district  attorney  objected,  and  the  (»bjection  was  sustained." 

The  judge  states  that  the  witness  had  said  ''be  had  been  in  the  pen- 
itentiary right  here — not  convicted  and  sentenced  to  tlie  penitentiary.' 
Considering  that  the  object  of  tlic  question,  as  stated  in  the  bill,  was 
simply  to  lay  foundation  for  objection  to  the  competency  of  the  wit- 
ness; that  no  objection  was  ever  made  to  his  competency;  that  the 
record  of  his  conviction  wa^  not  thereafter  produced  cither  during  the 
trial  or  even  on  motion  for  new  trial,  it  is  fair  to  presume  that  there 
was  no  foundation  for  such  objection,  and  that  the  niling  of  the  court, 
even  if  erroneous,  worked  no  injury. 

3.  The  next  bill  was  taken  to  the  action  of  the  judge  in  interraptinpf 
a  witness  of  the  defense  and  preventing  him  from  answering  a  question 
propounded  by  defendant's  counsel  and  not  objected  to  by  the  prose- 
cuting attorney. 

The  question  was  as  follows:  "  From  your  knowledge  of  the  charac- 
ter of  both  parties  and  the  action  of  the  i)ro8ecnting  witness  during  the 
difficulty,  did  you  think  the  life  of  the  defendant  was  in  danger,  and 
was  the  defendant  justified  in  believing  his  life  was  in  danger?" 

The  judge  states  that  he  considered  the  question  as  objectionable, 
both  because  it  was  clearly  leading  and  because  it  elicited  a  mere  opin- 
ion of  the  witness;  that  the  witness  was  un.^crupulous  and  showed  a 
desire  to  exculpate  the  defendant  regardless  of  truth;  and  that,  not- 
withstanding the  neglect  of  the  district  attorney,  he  felt  it  his  duty  to 
interft  re  in  the  prevention  of  such  leading  questions  and  the  exclu- 
sion of  such  illegal  testimony.  He  fqrther  intimates  that  it  was  not  the 
first  instance  of  the  kind,  saying  that  "the  trial  was  becoming  a  farce," 
and  that  "his  object  was  to  call  to  the  mind  of  counsel  that  the  court 
was  not  the  place  to  act  farces  in." 

The  question  was  grossly  leading,  to  which  the  affirmative  answer 
would  respond  us  a  mere  echo  of  the  words  and  ideas  embodied  in  the 
question. 

Moreover,  the  testimony  itself  sought  to  be  elicited  was  improper,  as 
not  stating  actual  facts  from  which  the  jury  might  form  its  own  opin- 
ions, but  expressing  merely  the  opinion  of  tlie  witness  based  on  facts 
not  disclosed.  State  vs.  Parce,  37  Ann.  268;  State  vs.  Coleman,  27 
Ann.  691;  Wharton  Cr.  Ev.  $  457;  State  vs.  Rhoads,  29  Ohio  St.  171 ; 
Haynie  vs.  Baylor,  18  Tex.  498. 

The  gravamen  of  the  complaint,  however,  seems  to  be  that,  in  absence 
of  objection  by  the  district  attorney,  it  was  imj>roper  for  the  judge 
to  interfere.    We  dissent  entirely  from  this  view.    A  trial  is  not  a  mere 
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lutte  between  counsel,  in  which  thir  judge  sits  merely  as  an  umpire  to 
deuide  disputes  which  may  arise  between  them.  It  is  his  duty  to  see 
that  the  trial  is  conducted  lawfully  and  fairly,  to  contribute  to  the  elic- 
iting of  the  truth  and,  as  we  recently  said,  *'to  take  care  that  neither 
party  shall  suffer  unlawfully."  State  vs.  Green,  96  Ann.  186;  State  vs. 
McGee,  Id.  206. 

Thus,  he  may  supplement  the  deficiencies  of  counsel  on  either  side, 
by  putting  questions  to  witnesses  which  they  have  omitted,  and,  it  is 
said,  by  recalling  witnesses,  who  have  been  dismissed,  for  further  ques- 
tion, and,  in  England  at  least,  even  by  calling  and  examining  a  witness 
whom  neither  side  htis  called.     Wharton  Cr.  £v.  $  452. 

We  think,  therefore,  he  has  equal  light,  of  his  own  motion,  to  require 
counsel  on  either  side  to  put  their  questions  in  legal  form,  and  to  pre- 
vent the  introduction  of  improper  evidence,  whether  objected  to  by 
opposing  counsel  or  not. 

A  trial  is  not  intended  as  a  mere  test  of  the  capacity  of  counsel,  but 
has  the  higher  objects  of  eliciting  truth  and  securing  justice.  The 
rules  of  evidence  have  been  framed  with  the  view  of  advancing  tliese 
objects,  and,  when  they  are  violated,  it  is  the  privilege  and  duty  of  the 
judge  to  enforce  them. 

4.  The  next  bill  was  to  the  refusal  of  the  judge  to  compel  a  witness 
to  answer  the  question :  *^  From  whom  did  the  defendant  obtain  the 
pistol  witii  which  he  did  the  shooting  1'' 

A  former  witness  had  testified  that  the  pistol  was  obtained  from  this 
witness,  and  the  question  was  objected  to  as  tending  to  criminate  him. 
The  judge  having  explained  bis  privilege  to  the  witness,  the  latter 
declined  to  answer  the  question  on  the  ground  that  the  answer  would 
criminate  him.  The  objection  of  the  district  attorney  was  perhaps  in 
itself  untenable,  as  the  witness  might  have  waived  his  privilege;  but 
aA  he  claimed  the  privilege,  the  judge  did  not  err  in  refusing  to  com- 
pel him  to  answer.  State  vs.  Cook,  20  Ann.  145;  Greenleaf  Ev.  $  451 ; 
Constitution  1879,  art.  6. 

5.  The  motion  in  arrest  is  based  on  two  grounds:  1st.  That  the 
indictment  does  not  charge  any  crime  greater  than  an  assault,  while 
he  was  convicted  of  shooting  with  intent  to  murder;  2d.  It  does  not 
allege  the  time  and  place  where  the  shooting  took  place. 

Both  grounds  are  uuteuable.  The  indictment  cliarges  that  accused 
*'did  make  an  assault  with  a  dangerous  weapon  commonly  called  a 
pistol,  and  did  shoot  said  Collins  with  intent  then  and  there,  him,  the 
said  Collins,  wilfully,  feloniously  and  of  his  own  malice  aforethought, 
to  kill  and  murder." 


38    4Ji8i 
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The  charge  contains  all  the  elements  of  shooting  with  int-eut  to  mur- 
der, as  described  in  Section  791,  Revised  Statutes;  ard,  though  it  was 
unnecessary  expressly  to  charge  the  assault,  yet  as  an  assault  was 
necessarily  implied  in  such  a  charge,  the  setting  of  it  out  was  innocent 
surplujsage. 

As  to  the  time,  it  is  very  clearly  laid  as  on  the  second  day  of  Janu- 
ary, 1886;  and  as  to  place,  the  indictment,  containing  in  its  caption 
and  commencement  the  words, ''  State  of  Louisiana,  Parish  of  Caddo, 
First  Judicial  District,'^  charged  the  crime  to  have  been  committed  *Mn 
the  State,  parish  and  district  aforesaid,^^    This  is  sufQcient. 

Judgment  affirmed. 

Todd,  J.  takes  no  part. 


No.  9735. 
Thk  State  ex  rel.  F.  L.  Gates  vs.  Taylor  Beattie,  Judge. 

It  is  the  doty  of  a  judge  recnsine  himself  upon  groundB  other  than  personal  interest  in 
the  suit,  to  appoint  a  lawyer,  having  the  qnaliflcations  of  a  judge,  of  the  district  in 
which  the  recused  case  is  pending ;  and  if  no  lawyer  can  be  obtained  at  the  term  of  the 
court  at  which  ihe  recusation  is  declared,  the  judge  shall  immediately  appoint  some 
judge  of  an  adjoining  district  to  try  the  case. 

In  the  event  the  recused  cause  shall  not  have  been  tried  within  nine  months  f^om  thedat'e 
of  the  recusation,  it  shall  be  the  duty  of  the  district  judge*  to  order  the  transfer  of  the 
case  to  the  district  court  of  the  nearest  parish  in  the  adjoining  distiict,  the  jndge  of 
which  is  oon\petent  to  try  the  case. 

In  case  of  such  transfer  of  the  suit,  the  judge  of  the  court  to  which  the  transfer  is 
made  has  as  full  and  complete  authority  and  jurisdiction  over  the  same  as  if  it  had  ori- 
ginated in  that  jurisdiction. 


A 


PPLICATION  for  Prohibition. 


D.  Caffret/f  Foster  <&  Smithon  and  A.  C.  Alleti  for  the  Relator. 
Breaux  &  Hall  and  E.  Simon  for  the  Respondent. 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  This  is  an  application  for  a  writ  of  prohibition  to 
restrain  the  respondent  judge  from  any  further  proceeding  with  the 
trial  of  the  suit  of  Theodore  Fontelieu  vs.  F.  L.  Gates,  the  relator, 
which  is  a  suit  contesting  defendant's  right  to  the  office  of  judge  of  the 
Twenty -first  Judicial  District. 

Relator  avers  that  plaintiff  Koutelieu  entered  his  recusation  iu  that 
suit — he  being  at  that  time  judge  of  that  district — on  the  ground  of 


NEW  ORLEANS,  MAY,  1886.  463 

State  ex  rel.  Gkktes  vs.  Judge. 


pergonal  interest,  and  referred  the  case  to  the  judge  of  the  Twenty- 
Hftli  Judicial  District }  that  he  in  turn  transferred  said  suit  to  Nine- 
teentli  Judicial  District,  iu  which  Judge  F.  S.  Groode  presided }  that 
the  Governor  appointed  B.  F.  Winchester  to  fill  the  vacancy  occasioned 
hy  the  death  of  Judge  Goode,  and  he  recused  himself  on  the  ground 
that  he  had  l>eeu  consulted  as  counsel,  and  appointed  the  respondent 
Judge  of  the  Twentieth  Judicial  District  to  try  the  case,  and  he  has 
undertaken  the  trial  thereof. 

Relator  avers  ^^tliat  Judge  Taylor  Beattie  is  entirely  without  authority 
to  try  said  cause,  and  that  Judge  B.  F.  Winchester  was  entirely  toithout 
authority  to  appoint  him  to  try  it. 

^^  Your  petitioner  says  that  when  the  said  Judge  Winchester  ordered 
the  appointuient  of  Judge  Beattie  to  try  said  cause,  he,  through  coun- 
sel, excepted  to  the  order  on  the  ground  of  want  of  authority  of  Judge 
Beattie,  and  the  further  ground  of  there  being  in  the  district  four  law- 
yers having  the  necessary  qualifications  to  act  as  judge  pro  hoe^^''  and 
that  respondent  judge  is  incompetent  to  try  the  cause,  and  that  the 
recused  Judge  Winchester  should  have  selected  and  appointed  one  of 
tlie  attorneys  of  the  Nineteenth  Judicial  District,  having  the  neces- 
sary qualifications  to  try  the  same. 

Respondent  judge  for  answer  returns  ^*  that  in  iiis  opinion  the  rec- 
usation of  Judge  Winchester  and  the  appointment  of  your  respondent 
were  in  strict  accordance  with  law,''  and  he  proceeded  thereunder. 

The  defendant's  bill  of  exceptions  t^ken  in  the  case  of  Fontelieu  vs. 
Gates  shows  that,  after  recusing  himself,  Judge  Winchester  tendered 
the  appointment  of  judge  jpro  hac  vice  "  to  A.  C.  Allen,  Esq.,  an  attor- 
ney-at-law  having  the  necessary  qualifications  of  a  judge  of  the  dis- 
trict court,  for  the  parish,  to  try  the  case,  and  that  said  A.  C.  Allen 
thereupon  declined  to  accept  the  appointment;"  and  the  judge  tendered 
the  appointment  "  to  P.  H.  Mentz,  Esq.,  an  attorney  having  the  neces- 
sary quaHfications,  who  likewise  declined )  whereupon  his  honor 
centered  an  order  appointing  Judge  Taylor  Beattie  of  tlie  Twentietli 
Judicial  District  Court  to  try  the  case." 

This  order  was  excepted  to  by  the  relator,  as  defendant  in  the  suit 
of  Fontelieu  vs.'Gates,  *'  on  the  ground  that,  in  the  Nineteenth  Judi- 
cial District  four  lawyers  having  the  necessary  qualifications  to  try 
the  case,  to-wit:  Geo.  B.  Shepherd,  Septime  Lanaux,  Lucius  Southon, 
Tobias  Gusham,  and  Emile  Burgh,  could  be  called,  or  one  out  of  their 
number  could  be  appointed  to  try  the  case ;  and  on  the  further  ground 
that  the  Statute  requires  and  orders  the  judge  to  appoint  a  lawyer, 
whenever  he  is  recused,  except  for  causes  of  interest,"  and  that  the 
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judge  reensed  had  no  discretion  in  the  matter.  Tlie  recased  judge 
aBsigns  as  his  reason  for  appointing  the  respondent  that  ''the  court 
appointed  every  qualified  lawyer  at  tite  bar  of  St  Mary,  except  Mr.  S. 
Lauauz,  who  resided  in  Morgan  City,  and  who  was  not  present,  before 
appointing  Judge  Beattie  of  the  adjoining  district."  This  bill  of  ex- 
ceptions is  annexed  to  and  filed  witli  the  respondent's  answer. 

To  us,  the  recusation  of  Judge  B.  F.  Winchester  and  his  selection 
and  appointment  of  respondent  were  in  strict  conformity  with  the 
provisions  of  Sec.  2  of  Act  40  of  1880,  which  reads  as  follows,  viz : 
"  That  in  cases  in  which  a  district  judge  shall  be  recused,  except  for 
cause  of  interest,  he  shall,  for  the  trial  thereof,  appoint  a  lawyer  having 
the  qualifications  of  a  judge  of  the  district  court,  in  which  the  recused 
case  is  pending,  and  if  no  lawyer  having  the  nece8sar>'  qualifications 
can  he  obtained  at  the  term  of  court  at  which  the  recusation  is  declared,  the 
judge  (recused)  shall  immediately  appoint  some  district  judge  of  an  ad- 
joining district  to  try  the  case,  who  shall  be  notified  of  his  apjwint- 
ment,  et«.  j"  and  he  shall,  as  early  as  practicable,  go  to  the  court  at 
which  tlie  recused  case,  for  the  trial  of  which  he  shall  have  been 
appointed,  is  so  pending  and  there  try  and  determine  the  cause. 

The  relator's  counsel,  w^ith  great  earnestness  and  ingenuity,  argue 
Judge  Winchester's  "entire  want  of  authority  to  appoint"  Judge 
Taylor  Beattie,  and  the  latter's  want  of  authority  to  act  under  said  ap- 
pointment and  try  said  cause,  for  the  reason  that,  Judge  Winchester  was 
himself  a  judge  ad  hoc,  and  the  legislature  had  not  given  him  such  power ; 
and  that  this  case  present's  a  casus  omissus,  not  provided  for  by  Act 
40  of  1880,  or  any  other  law  of  this  State  ;  and  insists  "that  the  judge 
ad  hoc  appointed  under  section  5  of  that  act  has  not  the  same  power 
as  the  judge  appointed  uiider  sections  2  and  3;  nor  does  he  proceed  to 
try  the  case  in  the  same  manner."  He  further  contends  that,  when 
Judge  Goode  died  and  his  successor,  Judge  Winchester,  recused  him- 
self, there  was  an  end  of  the  legislative  grant  of  jurisdiction,  and  the 
case  is  at  a  standstill,  until  the  legislature  affords  relief. 

Counsel  for  the  relator  places  strong  reliance  upon  Jarnau  vs. 
Chopin,  6  La.  130,  in  which  he  claims.  Judge  Martin,  as  the  court's 
organ,  announced  a  similar  principle  as  controling  a  similar  case. 

In  that  case  the  sole  question  presented  for  solution  was,  whether 
the  court  below  erred  in  refusing  an  order  of  reference  of  the  cause  to 
the  judge  of  an  ao^joining  district,  it  appearing  that  both  the  district 
judge  before  whom  the  case  was  pending,  and  the  judge  of  the  parish 
in  which  the  court  was  sitting,  had  been  employed  and  consulted  in 
the  cflse.     The  motion  was  grounded  on  the  fijrst  section  of  an  act 
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parsed  in  1822,  but  which  the  court  held  to  have  been  repealed  by  a 
statute  enacted  in  1824,  which  ordered  reference  of  such  caaes  to  the 
parish  judge. 

The  court  ruled  that  the  judge  before  whom  the  cause  originated, 
and  that  one  whom  the  law  calls  in  his  stead,  being  both  incapacitated 
from  acting,  the  appellant  is  precisely  in  tho  same  situation,  in  which 
he  would  have  been,  under  the  act  of  1822,  if  the  judge  of  his  own 
and  of  the  two  neighboring  districts  had  been  incapacitated.  His, 
then,  would  be  a  casus  omissus  in  the  law,  and  remediable  by  the 
legislature  only. 

The  act  of  March  23,  1880,  is  much  more  ample  than  was  that  of 
1822.  Section  5  of  the  former  statute  does  not,  in  our  opinion,  pro- 
vide  for  the  selection  or  appointment  of  a  judge  ad  hoc  as  relator's 
counsel  contend.     It  is  in  these  words : 

'*That  when  anv  recused  case,  for  the  trial  of  which  a  district  judge 
has  been  appointed,  as  provided  in  sections  2  and  3  of  this  act,  has 
not  been  tried  in  nine  months  from  the  date  of  the  recusation,  it  shall 
he  the  duty  of  the  district  judge  to  male  transfer  of  such  catute  to  the  dis- 
t7'ict  court  of  the  nearest  parish  of  an  adjoining  district^  the  judge  of  \vhich 
was  compet^mt  to  try  the  case,  etc." 

An  examination  of  State  ex  rel.  Fontelieu  and  others  vs.  Conrad 
DeBaillon,  Judge,  37  Ann.  393,  will  show  that  the  defendant  judge,  to 
whom  the  cause  had  been  originally  transferred,  failed  to  try  the  same 
during  the  prescribed  period  of  nine  months  and  said  cause  was  there- 
after transferred  to  the  Nineteenth  Judicial  District  Court  for  tne 
parish  of  St.  Mary,  and  where  it  now  resides. 

The  suit  liaving  been  regularly  transferred  to  the  Nineteenth  Judi- 
cial District  Court  for  the  parish  of  St.  Mary,  under  the  provisions  of 
the  Act  of  1880,  it  is  quite  as  much  under  the  control  and  jurisdiction 
of  that  court  as  any  suit  originally  instituted  within  that  territorial 
jurisdiction. 

Judge  Goode  having  died,  Judge  Winchester  was  appointed  and 
took  his  place  and  stood  in  his  place,  and  was  and  is  fully  vested  with 
all  the  jurisdiction  and  authority  that  his  predecessor.  Judge  Goode, 
possessed. 

Having  a  recusable  interest  in  the  case  of  Fontelieu  vs.  Gates,  as  an 
employed  attorney- at-law,  he  made  and  entered  an  order  of  recusation 
and  appointed  tlie  respondent  judge  to  come  into  his  court  and  try  the 
cause.     In  this  we  think  he  was  correct. 

On  the  other  branch  of  the  case  we  deem  it  sufficient  to  add  that 
ttec.  2  of  act  of  1830,  makes  it  the  duty  of  district  judges  who  are  thus 
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recused  "to  appoint  a  lawyer  liaviiig  the  qnalificatioiig  of  a  judge  of 
the  district  court  in  which  the  reraised  case  is  pending,  and  if  no  lawyer, 
having  the  necenHary  qualification h  can  be  obtained  at  the  t.erm  of  the 
court  at  which  the  recusation  is  declared,  the  judge  (recused)  shall  imme- 
diately appoint  some  district  judge,  etc." 

The  statute  does  not  say  a  lawyer  of  the  judicial  district,  but  a  law- 
yer having  the  necessary  qualifications  of  a  judge  of  the  district  court 
in  which  the  recused  case  is  pending.  In  case  such  a  lawyer  cannot  be 
"obtained  at  the  term  of  the  court  at  which  the  recusation  is  declared  the 
judge  (recused)  shall  immediately  appoint  some  judge. 

This  statute  was  intended  to  facilitate  and  speed  the  trial  of  causes 
in  which  the  trial  judge  may  have  a  recusable  interest.  It  certainly 
does  not  contemplate  the  recused  judge  delaying  the  trial  until  he  had 
first  tendered  the  appointment  to  every  competent  lawyer  of  the  judi- 
cial district,  before  he  should  appoint  a  judge  of  an  adjoining  district. 

It  is,  therefore,  ordered  and  decreed,  that  the  restraining  order 
granted  be  rescinded  and  set  aside,  and  that  a  perpetual  prohibition 
.  be  refused. 


No.  9571. 

Bridget  Tague    vs.   Roval    Insurance   Company    oe    Liverpool 

I  38  ~45g  AND  London  et  al. 

104  reo 

'             .  No  appeal  lies  to  this  Conrt  In  a  oaae  in  which  plaintiff  olaima  leas  than  •3,000.  on  distinct 

f  106  334  oontractfi,  from  each  of  several  defendants,  not  bound  Jointly  or  severally,  thongh  five 

33    4561  in  namber,  and  the  claim  against  euch  nears  $1,000,  aggi-egating  together  some  $5,000. 

il09    458[  Consent  cannot  confer  Jurisdiction  ratione  materief. 

117  925|  A   PPEAL  from  the  Civil  District  Court  for  the  Parish  of  OrleaDS. 

l\.     Ti»sot,  J. 

J,  Timony  for  Plaintiff  and  Appellant. 
Breaux  &  Hall  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmudez,  (J.  J.  We  have  no  jurisdiction  ratione  materi€P  over  this 
controversy. 

The  plaintiff  sues  on  ^ve  different  insurance  policies,  to  recover  from 
each  of  the  five  defendant  companies  a  sum  less  than  one  thousand 
dollars. 

The  companies,  if  bound,  are  liable  neither  jointly  nor  severally  for 
the  same  amount. 
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The  insuraQce  was  efltected  separately  on  property  valued  at  $5,0(K), 
one- fifth  in  each  company. 

It  has  been  held,  in  similar  cii^es,  that  jurisdiction  did  not  attach. 
4  R.  819;  .5  N.  S.  87. 

Tn  the  earlier  case,  the  Court  said :  *'  The  attempt  made  by  this  mode 
of  proceeding  to  obtain  a  review  of  these  judgments  and  to  have  their 
nullity  established,  is  an  attempt  to  have  that  done  indirectly  which 
the  law  will  not  permit  to  be  done  directly.'^ 

In  the  last  case,  the  Court  said :  '*  The  appellants  contend  that,  as 
the  plaintiff  has  joined  them  in  the  same  suit,  he  has  Iiimself  made  a 
case,  which  authorizes  them  to  appeal.  We  are  of  a  diflerent  opinion. 
If  a  separate  suit  had  been  instituted  against  each  appellant,  •  •  • 
it  is  very  clear  no  one  of  them  would  have  been  entitled  to  an  appeal, 
and  we  do  not  see  that  the  joining  of  them  in  one  suit  makes  any  dif- 
ference as  to  their  rights.  If  they  thought  their  rights  endangered  by 
being  all  joined  in  the  same  suit,  the  appellants  ought  to  have  objected 
in  the  lower  court  and  not  have  reserved  their  objections  for  thin 
tribunal." 

This  doctrine  has  since  been  uniformly  recognized  and  applied.  5 
R.  120;  10  Ann.  78;  28  Ann.  172;  30  Ann.  609;  33  Ann.  806. 

It  is  a  principle  too  firmly  settled  to  be  questioned,  that,  however 
formal  or  disguised,  consent  cannot  confer  jurisdiction  raUone  materue. 

In  the  instant  controversy,  the  plaintiff  does  not  ask  a  judgment  for 
a  sum  *^  exceeding  two  thousand  dollars ;^^  but  for  $970  only,  against  each 
company  named. 

This  Court  can  therefore  in  no  possible  aspect  render  a  judgment 
exceeding  the  lower  limit  of  its  jurisdiction  against  either  or  all  the 
companies,  between  whom  there  exists  no  privity  and  who  are  bound, 
if  liable,  neither  jointly  nor  severally.     Const.  Ait.  81. 

It  is  therefore  ordered  and  decreed  that  the  appeal  to  this  Court  be 
dismissed  with  costs. 


No.  9708.  -  -- 

38    467 

The  State  of  Louisiana  vs.  Willie  Samuels.  j8J582| 

An  information  under  Section  798  ot  the  Bevised  Statate.^,  which  charges  that  the  accaiied    .^     V^ 
wllftilly,  feloniously  and  of  his  malice  aforethought    *    *    shot  into  and  among  a  crowd    — 


with  intent  to  kill  and  mnrder  some  person  or  persons,  is  not  had  for  dnplioity.  38      45^ 

The  deeoription  of  the  animiu  of  the  shooting  is  sufficient  to  qualify  the  intent  to  commit   ^^ 

murder. 
The  information  is  not  deficient 'for  using  the  words  into  and  among  instead  of  the  word  at 

used  in  the  Statute.    It  is  not  deficient  because  it  does  not  in  terms  charge  an  atumult, 

when  it  appears  that  other  words  used  contain  the  necessary  ingredients  of  an  assault. 
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A    PPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
i\     Hicks,  J. 

M,  J.  Cunningham,  Attorney  GeDeral,  for  tlie  Staf^,  Appellee. 
B.  H,  Bandolph  and  J.  W.  Jones  for  Defeudant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

PoGH^y  J.  Defendant  seeks  relief  from  a  (.conviction  under  charge 
that ''  with  force  and  arms,  into  a  crowd  of  persons  assembled  together 
at  a  circus  •  *  •  •  with  a  certain  dangerous  weapon  commonly 
called  a  ]nsto],  wilfully,  feloniously  and  of  his  malice  aforethought, 
(he)  did  shoot  among  and  into,  with  intent  to  kill  and  mnrder  some 
person  or  persons  unknown.    ♦     ♦     • 

The  first  point  submitted  is  a  motion  to  quash  the  information  on 
the  ground  that  it  charges  no  crime  under  the  laws  of  this  State,  and 
further,  if  there  is  such  offence,  it  is  bad  for  duplicity. 

A  complaint  that  no  offence  is  charged,  and  that  two  offence.^  are 
charged  in  the  same  information,  is  manifestly  more  hypercritical  than 
definite  or  consistent.  Hence  on  appeal  a  more  logical  course  has  beeu 
adopted  by  counsel,  and  the  first  ground  of  thc^  motion  is  abandoned. 

On  the  alleged  defect  of  duplicity,  we  find  that  the  information  is 
brought  under  section  792,  Revised  Statutes,  which  provides  that, 
"whoever  shall  assault  another  by  wilfully  shooting  at  him,  or  with 
intent  to  commit  murder,  rape  or  robbery,  shall  be,"  etc. 

It  is  plain  that  the  Statute  contemplates  several  distinct  offences, 
which  are  disjunctively  enumerated,  and  our  jurisprudence  has  long 
since  and  uniformly  sanctioned  pleadings  under  which  one  or  more  of 
the  offences  denounced  by  that  very  Statute  can  be  cumulated  in  the 
same  count  of  the  indictment  or  information,  when  it  appears  that 
they  are  connected  with  the  same  transaction  and  constitute  but  one 
act,  as  shown  by  the  information  in  this  case.  State  vs.  Faut,  2  Ann. 
837;  State  vs.  Markham,  15  Ann.  498;  State  vs.  Richards,  33  Ann. 
1294,  and  authorities  cited  in  the  last  case. 

The  motion  to  quash  is  therefore  devoid  of  all  merit. 

In  a  motion  in  arrest,  the  defendant  urges  three  other  objections  to 
the  information  under  which  he  was  convicted. 

1.  That  the  information  fails  to  specifically  allege  an  assault,  and 
that  unuer  section  792  an  assauU  is  of  the  essence  of  the  crime  therein 
denounced. 

It  is  true  that  the  information  does  not  contain  the  word  tissauU,  but 
it  is  equally  true  that  the  language  used  in  the  information  containa 
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the  necessary  ingredients  of  an  assault,  and  no  rnle  of  law  requires 
that  erimiual  pleadiiigs  should  contain  the  identical  words  of  the  Stat- 
ute, provided  the  true  meaning  thereof  be  unequivocally  fouud  in  the 
bill  or  ioformation. 

2.  He  next  contends  that  tlie  informatic^n  contains  no  averment  of 
a  felonious  intent  to  murder. 

The  manner  of  the  shooting,  which  is  the  substantial  charge  iu  the 
iuformation,  is  described  to  bo  felonionsy  wilful  and  of  his  malice  afore- 
thought, and  that  description  covers  and  sufficiently  qualifies  the 
alleged  intent  to  commit  murder.  State  vs.  Bradford,  33  Ann.  921  ', 
State  vs.  Murphy,  35  Ann.  622. 

3.  He  also  complains  that  the  charge  is  of  shooting  into  and  among 
a  crowd,  instead  of  following  the  language  of  the  Statute,  which  uses 
the  words  shooting  at. 

We  can  hardly  conceive  the  purport  of  tliis  objectiou,  for  it  appears 
to  us  that  shooting  ((mon^  and  into  a  crowd,  conveys  the  idea  of  a  more 
dangerous  or  offensive  shooting  than  would  be  conveyed  by  the  words 
tihooting  at.     There  is  no  force  in  the  contention. 

If  for  no  other  purpose  but  to  avoid  idle  discussion,  a  more  vigorouH 
compliacre  with  the  terms  of  the  statute,  by  prosecuting  officers,  would 
be  advisable,  and  would  doubtless  enhance  a  speedy  administration  of 
justice. 

Although  thi*  author  of  tlie  information  in  this  case  managed  to  con- 
vey with  sufficient  legal  precision  tlie  idea  of  the  charge  which  he 
intended  to  prefer,  yet  the  style  ot  tlie  instrument  is  so  loose  and 
clnnisy  that  it  suggested  some  reasonable  doubts  of  its  real  meaning, 
and  it  has  necessitated  labor  which  might  have  been  easily  avoided 

Other  means  of  defense  have  been  resorted  to  in  the  district  court, 
but  they  are  not  insisted  on  before  this  Court;  counsel  having  re- 
stricted their  efforts  to  sustain  their  motions  to  quash  and  in  arrest. 

Judgment  affirmed. 


No.  9610.     ' 
The  State  of  Louisiana  vs.  Gabriel  Gonsoulin. 

In  order  to  aet  aside  the  venire,  accnsed  matt  poiut  out  and  evtabllah  aoine  material  Ille- 
gality in  the  drawing  and  f^hnw  some  material  injury  to  himself. 

A  man  living  near  the  line  between  two  paiishes  is  a  lawful  Juror  in  that  parish  in  which 
he  is  a  registered  voter  and  claims  his  residence,  when  the  line  has  not  been  legally  and 
definitely  settled,  and  it  is  not  positive  which  side  it  would  place  him  on  when  so  estab* 
lished. 


4«  as 

38    4M 

,45       9 

45    844 

45  1048 
I  45  lltt 

38    450 

46  1S40 


I  38  459 
50  15a 
50  263 
50  1340 


88 

450 

104 

686 

88 

460 

106 

457 

107 

VOU) 

107 

330 

88 

459 

111 

4781 

38    469 

|ll6    043 


460  SUPKEME  COURT  OP  LOUISIANA. 


StAte  vs.  (Toosonlio, 

The  Jury  is  presumed  to  be  legally  composed,  and  he  who  assert*  the  contrary  aasnmas  the 
bnrden  of  proof. 

Applications  for  a  change  of  venue  are  largely  wlthiu  the  discretion  of  the  trial  judge.  Ilifl 
action  may  be  reviewed  by  this  Court,  but  his  conclusion  relating  tberbto  will  not  be 
disturbed  unless  it  clearly  appears  that  he  has  misapplied  the  law  or  the  facts. 

To  entitle  accused  to  a  change  of  venue,  the  prejudice  against  him  must  be  so  general 
throughout  the  parish  as  to  render  it  impracticable  for  him  t.o  get  a  fair  and  impartial 
trial. 

The  fact  that  a  justice  of  the  peace  hears  rumors  of  an  offense  in  the  neighborhood  does  not 
show  that  such  offense  was  "made  known  "  to  him,  so  that  prescription  will  begin  to 
run  in  tavor  of  the  offender.  To  have  that  effect  it  must  be  made  known  by  allidavit 
before  him.    R.  S.  986,  3056. 

After  the  evidence  is  closed  on  the  trial  of  a  motion  in  which  the  evidence  is  taken  down, 
the  trial  Judge  may  allow  a  witness  to  correct  his  statement  as  taken  down,  withont  re- 
opening the  evidence  so  as  to  be  compelled  to  hear  other  and  further  evidence. 

The  declarations  of  accused  made,  not  at  the  time  of  the  commission  of  thii  offense,  but  sub- 
seqnentJy  in  reply  to  the  charge  against  him,  nre  not  part'  of  the  reti  gt*t(»:  they  are  self- 
serving  and  inadmissible. 

The  fact  that  unexpected  evidence  was  adduced  furnishes  no  legal  ground  for  a  new  trial. 
Wh.  Cr.  PI.  and  Pr.  §  884. 

Accused  is  not  entitled  to  a  new  trial  because  he  or  his  counsel  made  a  mistake  in  not  ad- 
ducing his  entire  evidence  at  the  proper  time.    Wh.  Cr.  PI.  and  Pr.  §§  876,  877. 

Courts  have  always  the  right  to  correct  their  minutes  so  as  to  conform  to  the  facts,  espe- 
cially when  such  facts  are  within  the  personal  knowledge  and  recollection  of  the  court. 

It  is  not  essential  that  accused  should  be  present  at  the  filing  and  trial  of  motions  and  pleaa 
not  involving  the  question  of  guilt  or  innocence  on  the  merits.  It  is  sufficient  if  the 
minutes  show  his  presence  at  the  arraignment,  trial,  verdict  and  sentence.  32  Ann 
560;  34  Ann.  121;  35  Ann.  9. 

APPEAL  from   the  Twenty-flrst  District  Court,  Parish  of  Iberia. 
Gates,  J. 

M.  J,  Cunningham,  Attorney  General,  and  0.  H,  MouUm,  District 
Attorney,  for  the  State,  Appellee. 

Breaux  d  Benoudet  and  A,  Fontelieu  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  having  been  convicted  of  larceny  was  sen- 
tenced to  eighteen  months  imprisonment  at  hard  labor,  and  appeals. 

To  support  his  appeal,  he  cites  numerous  alleged  erroneous  rulings 
of  the  trial  judge,  as  set  forth  in  several  bills  of  exception. 

1st.  The  first  is  to  the  overruling  a  motion  to  quash  the  venire,  on 
account  of  alleged  irregularities  in  the  manner  of  drawing  the  same. 

We  have  closely  examined  the  irregularitiss  pointed  out,  but  we  do 
not  find  them  of  sufficient  gravity  to  vitiate  the  proceeding.  Above 
all,  we  do  not  find  that  any  of  the  acts  complained  of  were  perpetra. 
ted  in  fraud  of  the  rights  of  tlie  accused  and  calculated  to  work  an 
irreparable  wrong  upon  him,  and  unless  they  are  of  such  character  the 
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court  is  without  authority  to  set  them  aside  and  anuul  the  subsequeDt 
proceedings  of  the  prosecution.  We  are  not  compelled  to  accept  as 
conclusive  the  oath  of  the  accused  that  the  irregularities  charged  were 
either  fraudulent  or  intended  or  calculated  to  inflict  an  irreparable 
iujurj-. 

The  motion  was  therefore  properly  overruled.  Section  10  of  Act  44 
of  1877;  33  Ann.  1362-1415. 

2d.  The  next  complaint,  seasonably  made  in  the  lower  court,  was 
that  the  grand  jury  that  found  the  bill  was  illegally  constituted,  be- 
cause one  of  the  members  thereof  was  not  a  resident  of  the  parish  in 
which  the  prosecution  was  instituted. 

The  member  in  question  lived  near  the  dividing  line  between  the 
parishes  of  Iberia  and  St.  Martin,  that  is  near  where  such  line  should 
ran,  for  in  point  of  fact  no  such  line  had  ever  been  established  or  sur- 
veyed. The  evidence  left  it  in  doubt  in  which  parish  the  party  had 
his  residence.  He  was  a  registered  voter  in  the  parish  of  Iberia,  where 
he  sat  as  a  grand  juror.  To  have  registered  he  mast  have  taken  the 
registration  oath  and  sworn  that  he  was  a  resident  of  that  parish,  and 
the  judge  was  therefore  juntified  in  his  ruling.  There  was  no  error  on 
this  point.  It  was  incumbent  on  the  defendant  to  make  good  his  com- 
plaint and  he  failed  to  do  so  by  conclusive  evidence. 

').  There  was  a  motion  for  a  change  of  venue,  which  was  denied.  It 
was  largely  addressed  to  the  discretion  of  the  judge,  and  we  are  satis- 
fied that  his  discretion  was  soundly  exercised  in  this  instance,  since  a 
review  of  the  testimony  fails  to  satisfy  us  that  the  accused  could  not 
have  obtained  a  fair  and  impartial  trial  in  the  parish  where  the  prose- 
cution was  pending. 

4.  The  indictment  was  found  more  than  one  year  after  the  alleged 
ottense  purports  to  have  been  committed,  and  prescription  was  pleaded 
in  bar  of  the  prosecution  under  it.  It  was  alleged  in  the  indictment 
that  the  ottense  had  never  been  mtuie  known  at  any  time  before  the 
finding  of  the  bill  to  any  otticer  having  the  power  to  prosecute  the 
offense. 

The  accused  in  rebuttal  averred  that  it  had  been  made  known  to  an 
oiHcer  that  could  have  inaugurated  the  prosecution — that  is,  it  was 
known  to  one  or  more  justices  of  the  peace  of  the  parish  where  the 
offense  purports  to  have  been  committed. 

Admitting  tliat  a  justice  of  the  peace  was  one  of  the  officers  embraced 
iu  the  proviso  of  the  statutes,  it  certainly  cannot  be  held  that  the 
oliense  had  come  to  the  knowledge  of  such  officer,  within  the  intent  of 
the  statute,  unless  by  affidavit  justifying  him  to  issue  his  warrant  for 
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the  arrest  of  the  accused.  It  was  not  enough  that  the  justice  had 
heard  of  the  offense  committed  as  n  rumor  and  have  had  any  possible 
effect,  the  information  must  have  come  to  him  in  his  oflii-ial  capacity 
and  in  tlie  method  prescribed  by  law — ^by  affidavit.  Tlie  jadge  prop- 
erly overruled  the  plea. 

5.  The  accused  complains  that  a  witness,  after  he  had  testified  on 
the  trial  of  a  motion  and  the  evidence  closed,  was  granted  leave  to  re- 
turn and  correct  a  part  of  his  testimony  which  had  been  taken  down, 
and  that  he,  the  accused,  was  not  permitted  to  reopen  the  evidence 
upon  the  subject  of  inquiry. 

A  witness,  who  has  testified,  may  be  permitted  to  correct  his  testi- 
mony. This  right  could  not  be  denied  him,  but  such  correction  could 
not  be  considered  as  reopening  the  evidence,  and  the  defendant  was 
not  authorized  thereby  to  offer  further  evidence  upon  the  matter  then 
in  hand  :  his  claim  to  do  so  was  properly  denied. 

6.  After  tlie  testimony  in  chief  for  the  State  and  the  defense  had 
been  taken  and  a  witness  for  the  State  had  testified  in  rebuttal,  the 
defendant  offered  witnesses  in  rebuttal,  and  they  were  not  allowed  to 
testify  on  objection  of  the  State's  counsel.  The  court  refused  to  per- 
mit them  to  testify  for  the  reason  stated  that  the  evidence  was  closed. 
This  was  so,  and  the  defendant  had  no  legal  nght  to  offer  witjiesses  t<i 
rebut  the  testimony  given  in  rebuttal  by  the  State ;  unless  in  an  ex- 
ceptional case  rarely  to  occur.  It  was  a  matter  lying  in  the  disi^retion. 
of  the  judge.  It  was  a  mere  privilege  asked,  not  a  legal  right,  and  the 
court  could  legitimately  refuse  to  grant  it. 

7.  The  defendant  had  produced  a  witness,  who  swore  that  he,  de- 
fendant, had  bought  the  animal  charged  to  have  been  stolen,  from  a 
person  named.  This  person  was  called  in  rebuttal  and  was  asked  if 
he  had  sold  the  animal  to  the  accused.  The  counsel  for  the  defense 
objected  to  the  question  as.leading,  and  complains  of  the  judge's  rul- 
ing permitting  it  to  be  answered.  There  was  no  force  in  the  objection 
and  it  was  a  manner  of  questioning  that  was  unobjectionable  ad- 
dressed to  a  witness  offered  in  rebuttal.     Wh.  Cr.  Ev.,  sec.  454. 

8.  Statements  of  the  accused  touching  his  ownership  of  the  animal, 
the  subject  of  the  larceny,  were  offered  and  rejected. 

The  statements  in  question  were  not  made  at  the  time  of  the  alleged 
taking,  nor  when  the  animal  was  found  in  possession  of  the  accused, 
they  formed,  therefore,  no  part  of  the  rei  gestos,  and  were  evidently  to 
be  regarded  as  self-serving  declarations  and  were  clearly  inadmissible. 

9.  The  defendant  complains  that,  in  his  absence  from  the  court- 
room, the  judge  allowed  a  correction  of  the  minutes  to  be  made  sup- 


NEW  ORLEANS,  MAY,   1886.  463 

Stftle  V8  Gonsonlin. 


plyiDg  an  omission  in  the  record,  as  it  then  stood,  touching  the 
presentation  of  the  bill  in  open  court  by  the  grand  jury.  The  motion 
for  correction  was  made  by  the  district  attorney,  the  defendant's 
counsel  being  present,  and  the  correction  need  not  have  been  made  in 
the  presence  of  the  accused.  The  judge  can,  of  his  motion,  make  any 
necessary  correction  in  the  minutes,  especially,  as  in  this  ca^e,  the 
facts  relating  to  the  omission  supplied  and  correction  made  were  within 
his  personal  knowledge.  It  was  the  right  and  duty  of  the  Judge  to 
make  the  correction. 

In  the  assignment  of  errors  filed,  in  which  all  the  above  matters 
appear,  it  is  also  charged  that  the  record  docs  not  show  that  the 
accused  was  arraigned  or  had  pleaded,  nor  his  presence  in  court  at  all 
stages  of  the  prosecution. 

The  arraignment  and  plea  is  shown  by  the  record.  The  part  of  the 
record  in  which  it  appears,  was  supplied  through  a  certiorari.  He  was 
present  at  the  trial  and  wben  sentence  was  passed.  It  is  only  neces- 
sary that  he  be  present  at  t)ie  important  stages  of  the  trial,  and  is  not 
required  at  the  trial  of  motions  not  directly  bearing  on  the  question  of 
his  guilt  or  innocence — the  only  issue  to  be  determined  by  the  jury. 

10.  We  find  another  bill  taken  to  the  refusal  of  the  judge  to  give 
certain  special  charges  relating  to  circumstantial  evidence. 

The  reason  of  the  refusal  as  stated  by  the  judge  was,  that  all  the  in- 
structions on  this  subject  demanded  by  the  facts  of  the  case  or  in  any 
way  applicable  thereto,  were  embodied  in  his  charge.  It  was  a  matter 
that  came  within  the  discretion  of  the  judge,  and  we  are  bound  to 
give  weight  to  the  reasons  assigned  by  him  for  his  refusal  to  so  charge 
and  his  action  in  the  premises  is  not  properly  subject  to  review  by  this 
Court.  We  cannqt  conclude  from  the  lights  furnished  by  the  record 
that  the  judge's  refusal  in  the  premises  could  have  had  any  effect  on 
the  verdict. 

11.  After  the  case  was  closed  and  the  jury  had  retired,  a  request 
was  made  by  them  for  permission  to  ask  further  questions  of  one  of 
the  witnesses  who  had  testified  on  the  trial.  The  request  was  refused. 
The  trial  had  closed,  the  request  was  irregular  and  the  refusal  deprived 
the  defendant  of  no  legal  right. 

This  completes  the  review  of  the  proceedings,  and  we  find  no  ground 
upon  which  the  accused  can  be  relieved. 

Judgment  affirmed. 
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The  State  of  Louisiana  vs.  Joseph  Fran(^is. 

An  appeal  taken  in  a  criminal  case  and  made  returnable  within  ten  dfys  aft«r  the  order  of 
appeal  is  granted,  will  be  dismissed  if  the  traoseript  of  appeal  is  not  filed  on  the  retam 
day,  or  within  three  Judicial  days  thereafter.  Seo.  4,  act  30  of  1878 ;  State  vs.  Butier, 
35  Ann.  393. 

A    PPEAL  from  the  Twenty-first  District  Court,  Parish  of  Iberia. 
l\.     GateSy  J. 

M.  J,  Cunningham,  Attorney  General,  for  the  State,  Appellee. 

A,  Fontelieuy  L.  O.  Rocker  and  G,  O.  Delahaussaye  for  Defendant  and 
Appellant. 

The  opinion  of  the  Court  was  deli vered  by 

Watkins,  J.  Upon  information  the  accused  was  charged  with  an 
assault  by  wilfully  shooting  at  one  Robert  Lee  5  and  from  a  verdict  of 
"guilty,"  rendered  on  the  22d  of  January-,  1886,  he  prosecutes  this 
api>eal. 

On  Motion  to  Dismiss. 

In  thift  Court  a  motion  is  made  to  dismiss  the  appeal  upon  the 
ground  that  same  was  granted  on  the  J^)th  day  of  January,  1886,  re- 
turnable in  ten  days,  and  the  transcript  was  uot  filed  until  the  26th  of 
February,  1886. 

It  is  required  by  the  teims  of  section  4  of  act  30  of  1878,  that  ap- 
peals in  criminal  cases  shall  be  made  returnable  to  this  Court  wUkin 
ten  days  after  granting  the  order  of  appeal,  wherever  the  same  may  be 
in  session. 

The  indorsement  of  the  clerk  of  this  Court  shows  the  transcript  of 
appeal  was  only  filed  February  26,  1886;  and,  therefore,  not  within  the 
delay  provided  by  law. 

In  State  vs.  Butler,  35  Ann.  392,  this  Court  said :  *^  By  uot  filing  the 
transcript  on  the  return  day,  or  within  three  judicial  days  following  it, 
and  by  not  seasonably  applying  for  an  extension  within  which  to  file 
it,  and  not  tiling  it  in  time,  the  defendant  must  be  considered  juris  ei 
de  jure  as  having  abandoned  it." 

The  minutes  of  the  court  appertainkig  to  the  appeal  are  as  follows : 
viz :  **  Motion  filed  and  granted,  for  a  suspensive  appeal  from  the 
above  sentence,  and  judgment  made  returnable  before  the  Supreme 
Court  holding  sessions  in  New  Orleans,  within  ten  days,  according  to 
law." 
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The  fault  is  imputable  to  the  appellant.  His  case  does  not  come 
within  the  provisions  of  act  531  of  1889,  now  section  36  of  Revised 
Statutes. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  appeal 
herein  taken  be  dismissed. 


No.  9603. 
The  State  of  Louisiana  vs.  The  Hibernia  Insurance  Compant. 

Under  Act  No.  4  of  188S,  the  Uoenee  is  impoeed  on  the  bnsiness  pnrsaed  by  an  insurance 
oompany  in  the  State  of  Louisiana,  and  not  on  bnsineps  done  through  branches  or  agen* 
oiee  established  in  other  States,  subjeot  to  their  laws  and  to  the  taxation  Imposed 
thereby. 

Section  7  of  the  act  applies  the  same  rule  of  gi-adnation  to  home  companies  and  to  foreign 
eompanies  transacting  business  here  through  branches  or  agencies ;  and  it  might,  with 
equal  force,  be  contended  that  foreign  companies  were  to  be  taxed  according  to  their 
premiums  earned  at  home  as  well  as  here,  as  that  home  eompanies  should  be  taxed 
according  to  their  premiums  earned  through  like  agencies  in  other  States. 

"  Rebates  "  being  a  deduction  fkt>m  stipulated  premiums  allowed  in  pursuance  of  antece- 
dent contract,  the  difference  constitutes  the  only  premium  actually  earned  by  the  com- 
pany, and  in  estimating  the  gross  amount  of  premiums  the  rebates  are  properly  deducted . 

Inasmuch  as  the  basis  of  graduation  is  restricted  to  premiums  received  for  bnsiness  done  In 
the  State,  It  is  self-evident  that  the  deductions  allowed  should  suffer  the  same  restric- 
tion, i.  s.  the  only  return  and  unearned  premiums  and  rebates  deducted  should  be  tlioee 
arising  from  and  connected  with  the  business  done  in  the  State. 

It  seems  probable  that,  in  this  respect,  the  defendant  has  not  complied  with  the  law.  but  as 
the  evidence  is  not  snflSoient  to  fix  the  license  according  to  this  view,  non-suit  must 
be  given. 

4    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
>r\     Lajfarutf  J. 


John  McEnery  and  W.  B.  SomerviUe  for  Plaintifif  and  Appellee : 

1      "  Gross  premium,"  in  the  license  act,  includes  all  premiums,  fh>m  whatever  soaiee. 

9.  Exemptions  from  taxation  are  to  be  strictly  oonstrued,  and  as  "  rebates  *'  are  not  men- 
tioned among  the  Items  to  be  deducted  from  the  "  gross  premium,*'  they  cannot  be 
allowed.    Act  No.  4,  Sd  Ex.  Sess.  1881,  p.  70. 

3.  A  license  is  a  personal  privilege  to  pursue  a  certain  vocation,  and  the  amount  flxed,  to 
be  paid  by  the  license  payer,  cannot  be  construed  as  a  tax  on  income  or  otherwise,  and 
made  subject  to  the  laws  governing  property  taxes. 

4 .  A  state  may  levy  a  tax  on  gross  earnings  of  a  corporation,  regardless  of  whether  th«y 
are  eatned  within  or  outside  of  its  boundaries.    15  Waa  384 ;  14  Otto,  SOS ;  18  Wall.  908. 

J.  0.  OUmare  for  Defendant  and  Appellant. 

The  opinion  of  the  Conrt  was  delivered  by 

Fbnnkr,  J.  This  case  involves  the^eonstmctiou  and  constitntion- 
ality  of  the  sections  of  Act  No.  4  of  1882,  regulating  tlie  license  taxa- 
tion of  insurance  companies. 

80 
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The  pertinent  proTisions  are  the  following : 

Section  1  of  the  License  Act,  page  52,  provides:  '^  That  there  is 
hereby  levied  an  annual  license  tax  for  the  year  1882,  and  for  each  sub- 
sequent year,  upon  each  *  *  *  corporation  pursuing  any  *  *  • 
business  in  the  State  of  Louisiana,  etc. 

''  Sec.  2.  That  on  the  2d  day  of  January,  1882,  and  each  subsequent 
year,  each  tax  collector  throughout  the  State  shall  begin  to  collect,  and 
shall  collect  as  fast  as  possible  from  each  of  the  •  *  *  corporations 
pursuing  within  his  district  or  parish  any  «  «  *  business  a  license 
tax  as  hereinafter  graduated.'' 

''  Sec.  7,  p.  68.  That  for  every  business  conducted  by  an  insurance 
company     •      *     *     or  firm  doing  an  insurance  business  of  any  kind 

*  *  *  in  this  State,  whether  located  here  or  operating  through  a 
branch  department  *  *  *  the  license  shall  be  based  on  the  gross 
annual  amonnt  of  premium,  etc. 

'^  Provided,  that  the  gross  amount  of  annual  premiums  shall  not 
include  unearned  and  retarn  premiums  and  reinsurances.''  Act  No.  4, 
2d  Ex.  Sess.  1881,  pp.  68  and  70. 

The  defendant  company  not  only  transacts  business  in  this  State,  but 
has  also  established  offices  in  various  other  States  where  it  conducts 
the  business  of  insurance  on  property  located  in  such  States,  in  accord- 
ance with  their  laws  and  subject  to  .such  license  taxes  as  are  there 
imposed. 

In  formulating  the  published  statements  required  by  Section  1784  of 
the  Revised  Statutes,  the  company  set  forth  the  entire  amount  of  pre- 
miums received  by  it  on  all  insurance,  whether  in. this  State  or  else- 
where; but  in  estimating  the  annual  amonnt  of  premiums  according  to 
which  its  license  tax  was  to  be  gi*aduated,  it  deducted  those  received 
on  account  of  its  business  done  in  other  States,  and  it  also  deducted  as 
'*  unearned  and  return  premiums. and  reinsurances''  the  rebate  allowed 
to  insurers. 

Upon  the  amount  thus  fixed  the  company  has  paid  the  proper  tax  to 
the  tax  collector. 

The  Stat'C  now  claims,  in  this  suit,  that  said  deductions  were  impro- 
per and  unlawful,  and  demands  the  additional  tax  which  would  be  due 
if  said  deductions  had  not  been  made. 
-  The  defendant  resists  on  the  double  grounds,  viz: 

*  1st.  That  it  luiH  paid  all  that  is  due  under  a  proper  construction  of 
the  law. 
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2d.  That  if  the  law  coald  be  construed  as  taxing  its  business  done 
in  other  States,  it  would  be  violative  of  the  Constitution  of  the  State 
and  of  tlie  United  States. 

We  find  no  necessity  for  considering  the  constitutional  questions  pre- 
sented. The  terms  of  the  law  would  have  to  be  very  clear  and  unam- 
biguous, to  command  our  assent  to  a  construction  of  it,  which  would 
sanction  a  legislative  intent  to  impose  a  license  tax  upon  business  pur- 
sued by  the  corporation  in  a  different  State,  or  even  to  refer  to  the 
receipts  of  such  business  as  a  basis  for  the  graduation  of  a  license  tax. 

Far  from  being  unambiguous  in  the  expression  of  such  intent,  the 
terms  of  the  statute  convey  very  clearly  to  our  minds  the  contrary 
imrpose. 

The  license  is  upon  the  business.  It  is  levied  on  corporations  "pur- 
suing business  in  the  State  of  Louisiana.^    Sec.  1. 

Section  2  directs  the  tax  collectors  to  collect  from  "corporations  pur- 
suing, mthin  his  district  or  parish,  any  business,^'  etc. 

Section  7  applies  to  all  insurance  companies  doing  business  "in  this 
State,  whether  located  here  or  operating  through  a  branch  depart- 
ment." etc.,  and  fixes  as  the  basis  for  graduation  "the  gross  annual 
amount  of  premiums.'^  This  basis  applies  equally  to  home  companies 
and  to  foreign  companies  transacting  business  here.  It  might  as  well 
be  contended  that  foreign  companies  were  to  be  taxed  according  to  the 
amount  of  their  premiums  earned  at  home  as  well  as  in  this  State,  as 
tliat  home  companies  should  be  taxed  according  to  their  premiums 
earned  on  business  transacted  through  branches  in  other  States  as  well 
as  on  business  transacted  in  this  State. 

The  statute  applies  precisely  the  same  nile  to  home  and  foreign 
companies,  and  we  consider  it  perfectly  clear  that  the  premiums  refer- 
red to  are  premiums  derived  from  business  transacted  in  this  State. 

It  only  remains  to  be  considered  whether  the  "rebates''  are  to  be 
deducted  in  estimating  the  "  gross  annual  amount  of  premiums."  The 
law  authorizes  the  deduction  of  "unearned  and  return  premiums," and 
hence  it  is  contended  that  it  excludes  deduction  of  "  rebates."  But  we 
think  it  very  clear  that  in  using  the  term  "gross  amount  of  premiums," 
the  law  refers  to  premiums  actually  received  or  earned;  and  as,  by  the 
terms  of  their  contracts,  the  companies  allowing  such  rebates  only 
receive  the  difference  between  the  premium  stipulated  and  the  rebate, 
it  seems  clear  that  such  difference,  only,  constitutes  the  gross  premi- 
ums earned.  The  contracts  are  made  with  the  full  knowledge  and 
understanding  that  such  rebates  are  to  be  allowed,  and  it  is  a  mistake 
for  the  State  to  say  that  they  are  mere  voluntary  returns  by  the  com- 
pany. 
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state  v«.  Hanks  et  all. 

Having  tlius  expressed  oui  views  as  to  the  coDsti-uction  of  the  law, 
we  would  add  that  as  the  basis  of  graduation  is  restricted  to  the  busi- 
ness done  in  the  State,  the  deduction  allowed  should  sufifer  a  like  res- 
triction— that  is  to  sajy  the  only  return  prcminniS|  unearned  premiums 
and  rebates  which  should  be  deducted  are  those  arising  from  and  con- 
nected with  the  business  done  in  this  State.  This  is  self-evident.  The 
record  is  barren  of  evidence  necessary  to  determine  the  amount  of 
license  on  this  basis,  and  as  the  State  is  the  actor  in  the  proceeding, 
we  shall  dismiss  the  rule  as  in  case  of  non-suit. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  and  it  is  now  or- 
dered and  decreed,  that  the  rule  taken  by  the  State  be  dismissed  as  in 
non-suit,  the  State  paying  costs  in  both  court g. 


No.  9722. 

The  State  of  Louisiana  vs.  Hilaike  Hanks  et  als. 

1 .    State  Ts.  A  lezander  Balize  affirmed. 
^    ^l  *•     Proof  administered  of  the  previous  prosecation  of  another  '  person  "  accaeed  of  same 

^'offense,**  Is  not  proof  of  knowledge  by  the  prosecnting  officer  that  the  accased  had  com- 
mitted the  offeope,  and  he  cannot  thereby  snstaiD  his  ploM  of  prescription. 

A    PPEAL  from  the  Twenty-fifth  District  ("onrt,  Parish  of  Lafayette. 
J\    DeBaillon,  J. 

M.  J.  Cunningham,  Attorney  General,  and  Bobt.  C.  Smedes,  Diatrict 
Attorney,  for  the  State,  Appellee. 

Chas.  D.  Caffery  for  Defendants  and  Apellants. 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  The  aecuse^d  were  charged,  upon  information  of  the 
District  Attorney,  with  stealing  a  horse,  the  property  of  Sevigne 
Ddhon,  on  or  about  the  15th  of  May,  1881,  and  the  information  recites 
that  said  ''  offense  has  not  been  made  known  to  the  officer  having  au- 
thority to  direct  the  investigation  thereof  within  the  time  necessary  to 
take  the  same  out  of  the  saving  clause  of  the  Statute  of  Limitation." 

To  this  information,  two  exceptions  are  urged,  viz : 

1st.    Prescription  of  one  year. 

2d.  The  property  stolen,  is  insufficiently  described  to  put  the  de- 
fendants on  their  guard. 
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From  a  judgment  ot  the  court  a  qua  sugtaiDing  the  plea  of  prescrip- 
tion, the  State  has  api>ealed. 

Motion  to  Dismiss. 

In  this  Court  the  counsel  for  the  accused  seeks  to  dismiss  the  appeal, 
on  the  ground  that  the  record  contains  no  bill  of  exception,  nor  assign- 
ment of  error ;  and  supports  his  motion  by  reference  to  various  author- 
ities. 

In  State  vs.  Alexander  Balize,  recently  decided,  and  not  yet  reported, 
we  held :  "  When  the  record  enables  the  court  to  decide  on  the  merits, 
either  party  may,  at  any  time,  refer  the  court  to  any  error  apparent  on 
its  face,  without  making  a  formal  assignment  thereof; "  and,  upon  ex- 
amination of  the  authorities  cited  for  accused,  we  find  in  accord  there- 
w^ith  the  following,  viz :  20  Ann.  389,  State  vs.  Behan  -,  20  Ann.  402, 
State  vs.  Morel ;  20  Ann.  402,  State  vs.  Krepple. 

The  only  mode  of  bringing  the  facts  of  a  criminal  case  before  this 
Court  is  by  a  bill  of  exceptions.  32  Ann.  819,  State  vs.  Green  Red ;  25 
Ann.  417,  State  vs.  Socha ;  32  Ann.  842,  State  vs.  Nelson  -,  35  Ann.  543, 
State  vs.  Sherardj  36  Ann.  158,  State  vs.  Miller  j  36  Ann.  185,  State 
vs.  Wm.  Green. 

Motion  to  dismiss  overruled. 


On  the  Merits. 

The  proof  adduced,  to  traverse  the  averment  of  the  information, 
found  in  the  record,  consists  of  a  similar  information  of  date  October, 
1884,  charging  one  Thomas  Smith  with  the  commission  of  same  offense  ^ 
and  that  he  was  arraigned^  and  a  jury  empanneled  to  try  the  cause ; 
but  same  was  withdrawn  and  a  nolle  prosequi  entered  after  the  tes- 
timony bad  been  adduced  and  the  accused  discharged. 

It  is  also  admitted  that  the  ^'offense  had  been  examined  by  the  grand 
jury,  at  one  time,  the  date  of  which  is  not  given,  except  as  last  year, 
I  tliink." 

Revised  Statutes  of  1870,  section  986,  provides:  "No  person  shall 
l>e  prosecuted  or  punished  for  any  offense,  wilful  murder  •  «  ♦  ♦ 
excepted,  unless  the  indictment  or  presentment  for  the  same  shall  be 
found  or  exhibited  witbin  one  year  next  after  the  offense  shall  have 
been  made  known  to  a  public  officer,  having  the  power  to  direct  the 
investigation  or  prosecution." 

Stripped  of  unnecessary  verbiage  and  we  have  :  No  person  shall  be 
prosecuted  for  an  offense  unless  indicted  within  a  year  after  it  was 
denounced  to  a  public  officer. 
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Paaley  vb.  McConuell  efc  al. 

It  is  clear  that  tlie  indictnient  of  TliomaH  Smith  previously,  did  not 
exonerate  defendants,  who  are  indicted  for  the  same  ofPenge  now. 

There  is  neither  mutuality  or  identity  of  parties.  Even  in  a  civil 
suit  the  i)reviou8  citation  of  A,  would  not  interrupt  prescription  as  to 
R,  and  the  converse  is  equally  true. 

We  decline  to  ac'cept  such  an  interpretation  of  the  Statute  of  Limita- 
tion of  prosecutions. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  avoided,  annulled  and  reversed;  and,  it  is  further 
ordered,  ad^judged  and  decreed,  that  this  cause  be  remanded  to  the 
court  a  qua  and  the  information  reinstated,  in  order  that  such  further 
proceedings  be  taken  as  justice  may  require;  and  that  the  accusefl 
parties  pay  cost  of  both  courts. 


No.  9568. 
John  Paslky  vs.  Ann  McConnkll  et  al. 

Appellants  have  a  right  to  Join  in  one  motion  and  in  one  bond,  when  the  nait  is  a  nnit  and 
one  Jadgment  only  is  i-eudered  in  it. 

A  bond  conditioned  for  an  amount  ample  enongb  to  cover  costa,  and  which  is  that  fixed  by 
the  court  in  the  order  granting  the  appeal,  in  snfiicient  to  snpport  a  suspensive  appeal 
taken  from  a  judgment  in  a  petitoiy  action,  where  the  property  in  dispute  is  under 
sequestration  in  the  custody  of  the  sheriff,  snd  no  money  claim  is  allowed  by  the  court. 

A  bond  of  appeal  need  not  be  signed  by  appellants,  or  by  any  one  for  them. 

In  an  action  by  a  Judgment  debtor  to  annul  a  sheriff's  sale  of  his  property  seized  under  a 
judgment  against  him,  the  adjndioatee  cannot  qnestion  his  original  title,  because  that 
^onld  destroy  the  sole  foundation  of  his  own. 

When  property  has  been  sold  in  execution  of  a  judgment  during  the  pendency  of  a  devolu- 
tive appeal,  the  subsequent  reduction  ot  the  amount  of  tlie  Judgment  by  the  appellate 
court  has  no  effect  upon  the  validity  of  the  title  acquired  at  the  sale,  even  if  the  pur 
chaser  be  the  Judgment  creditor.  The  latter  is  only  bound  to  restore  the  excess  of  the 
price  which  may  have  been  applied  to  her  original  judgment. 

The  non-payment  of  accrued  taxes  does  not  destroy  the  validity  of  the  adjudication. 

The  rule  of  Art.  684,  C.  P.  prohibiting  sale  unless  the  price  bid  exceed  prior  mortgages  and 
privileges,  applies  exclusively  to  special  or  conventionsl  mortgages. 

The  mortgage  certificate  in  this  case  showed  no  conventional  moHgages  or  privileges 
exceeding  the  bid. 

The  legistry  of  seisure  of  immovable  property  in  New  Orleans,  under  Act  189  of  1857,  oper- ' 
at«s  merely  as  a  8ub8titut«  for  actual  seizure  and  possession  by  the  sheriff,  and  has 
nothing  to  do  with  the  establishment  or  notice  of  a  privilege.    The  privilege  resulting 
from  such  seizure  arises  not  from  its  registry,  but  from  its  actual  continuance  as  a  sub- 
sistiug  seizure. 

When  a  prior  special  mortgage  has  been  cancelled  and  erased  from  the  records  prior  to  the 
sale,  in  pursuance  of  a  fiual  Judgment  to  that  effect  bj*  a  court  of  competent  jorisdic- 
tion,  and  does  not  appear  on  the  mortgage  certificate  read  nt  the  sale,  the  Judgment 
debtor  canuot,  long  afterwards,  claim  the  nullity  of  the  sale  on  the  ground  that  the 
price  bid  did  uut  exceed  the  amouut  uf  such  cancelled  mortgage. 


A 
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Pasley  vs.  McConnell  ei  al. 

PPEAL  from  the  Civil  District  Court  for  the  Parigh  of  Orleans. 
Tissot,  J, 


W.  8,  Bettedici  for  Plaintiff  and  Appellee. 

J.  Magimii  and  J,  Timany  for  Defendants  and  Appellants  : 

I. 

Wheii)  appellants  were  not  condemned  to  pay  any  snm  of  money,  or  deliver  any  property, 
the  bond  need  only  be  to  cover  costs.    'iO  Ann.  801. 

Where  an  appeal  is  taken  from  a  judgment,  and  the  property  is  in  the  hands  of  the  ofBeer 
of  the  coni't,  nnder  an  order  issued  on  the  petition  of  plaintiff  and  appellee,  n  bond  fixed 
by  the  jndge  for  an  amount  to  cover  costs  is  suspensive.  7  N.  S.  358;  10  Ann.  345;  97 
Ann.  %n,  085. 

Bat  where  the  appellant  han  complied  with  the  judge's  order  and  given  bond  in  the  sum 
fixed,  if  the  bond  is  insufficient  for  a  suspensive  appeal,  still  it  is  good  for  a  devolutive 
appeal.    15  Ann  333. 

Where  the  certificate  of  the  clerk  is  in  the  usual  and  proper  form,  and  the  appellee  finds 
that  the  evidence,  which  is  necessary  to  him,  is  hot  in  the  record,  he  should  have  sug- 
gested a  diminution  of  the  record  and  called  for  a  certiorari.    37  Ann.  444. 

Where  the  ground  is  that  the  appeal  bond  is  not  conditioned  as  law  directs,  without  setting 
forth  the  particular  defects  contemplated  by  appellee,  that  is  not  snffioient    17  Ann.  78. 

II. 

A  judicial  declaration  made  by  a  party,  that  certain  property  did  not  belong  to  him,  will  be 
estopped  from  claiming  it,  when  It  is  afterwards  decreed  that  the  property  did  belong  to 
him,  and  that  he  was  only  screening  it  from  his  creditors  by  means  of  simulated  sales. 
33  Ann.  979. 

Where  a  party  shows  a  Judgment,  execution  and  deed  of  sale,  or  prooes  verbal  of  sale,  it  is 
prima  facie  evidence  of  a  valid  alienation,  and  the  party  attacking  the  sale  must  show 
the  forms  of  law  have  not  been  fulfilled.    19  L.  307. 

When  a  party  appoints  an  appraiser  at  a  sheriff's  sale,  be  cannot  afterwards  be  heard  to 
controvert  the  proceeding  to  which  he  had  given  his  assent.    3  Ann.  453;  87  Ann.  814. 

Where  a  party  has  directed  the  sheriff  to  sell  the  property  in  block,  that  is  more  than  the 
appointment  of  an  appraiser ;  it  gives  to  the  execution  sale  the  force  and  effect  of  a  vol- 
untary sale.    6  L. 

A  sale  of  property  nnder  execution,  on  a  Judgment  fkx>m  wblch  no  suspensive  appeal  has 
been  taken,  will  divest  the  title  of  the  owner,  though  the  judgment  be  afterwards  re- 
versed.   5  N.  S.  314 ;  1  R.  94;  3  Ann.  331 ;  15  Ann.  99 ;  35  Ann.  515. 

The  validity  oi  a  sheriff's  sale  is  not  affected  by  the  fact  that  the  accrued  taxes  on  the  prop- 
erty eonveyed  by  the  deed  had  not  been  paid.    89  Ann .  311. 


On  Motion  to  Dismiss. 
The  opinion  of  the  Court  was  delivered  by 

BermudeZ;  C.  J.    The  appellee  claims  that  the  appeal  should  be 
dismissed,  because: 

1.  The  defendants  have  joined  in  one  motion  and  given  one  Itond 
only  5 

2.  The  bond  is  not  properly  conditioned  j 

3.  The  bond  is  insufficient  in  amount ; 

4.  The  bond  is  not  signed  by  the  appellants,  or  either  of  them,  or  by 
attorney. 
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Pa»ley  vb.  McConneU  et  al. 


I. 

The  suit  is  for  the  recovery  of  certain  real  estate  and  the  revenue 
thereof. 

The  property  in  dispute  was  sequestered  and  is  still  in  the  sherilTs 
custody. 

The  recovery  is  asked  contradictorily  with  the  several  defendanta 
against  whom,  without  any  discrimination,  judgment  was  rendered  in 
plain tifTs  favor,  without  passing  on  his  money  demand,  which  waa 
reserved. 

There  is  but  one  petition  and  one  prayer,  one  substantial  defense 
although  there  be  several  answers,  one  judgment  only  was  rendered. 

It  is  not  perceived  why  all  the  defendants,  who  are  alike  dissatisfied 
with  the  finding  against  them,  should  not,  by  one  and  the  same  motion, 
appeal  from  it  and,  in  pursuance  of  the  order  of  court  allowing  the 
appeal,  furnish  but  one  bond,  for  the  amount  prescribed. 

The  law  does  not  provide  that  this  shall  not  be  done  and  the  court  is 
impotent  to  establish  prohibitions  where  none  has  been  imposed. 

The  bond  is  in  terms  sufficient  to  recover  in  case  of  affirmance  of  the 
judgment  appealed  from  as  well  against  the  appellants  as  against  their 
surety.     Succession  of  Clark,  30  Ann.  801. 

II  AND  III.  ' 

It  cannot  be  required  that  the  bond  be  given  under  the  provisions  of 
art.  577,  C.  P.,  altliough  the  judgment  appealed  from  decree  the  deliv- 
ery of  real  estate.  The  reason  is  obvious :  that  the  property  is  not  in 
the  possession  of  the  defendants,  but  in  the  custody  of  the  law.  The 
sheriff  holds  it  and  collects  its  revenues  for  account  of  the  party  or 
paities  who  may  be  ultimately  adjudged  entitled  thereto. 

In  such  instances,  it  has  been  repeatedly  held,  that  a  bond  for  costs 

is  sufficient.    Thid  is  the  more  ho,  where  the  order  allowing  the  appeal 

fixes  the  amount  of  the  bond,  the  law  being  silent  as  to  it,  and  the 

bond  is  furnished  exactly  in  ai'cordance  with  the  terms  of  the  order. 

80  Ann.  801. 

IV. 

It  is  unnecessary  that  an  appeal  bond  be  signed  by  the  appellant. 
The  bond  in  this  case  was,  however,  signed  for  the  appellants,  whose 
names  are  written  at  foot  thereof,  by  one  of  their  counsel,  who  so  at- 
tests expressly. 

The  motion  to  dismiss  is  overruled. 


On  the  Merits. 
Fennek,  J.     Mrs.  McConnell,  in  May,  1882,  recovered  a  judgment 
against  Pasley  in  the  Civil  District  Court  for  $14,660.59,  from  which 
Pasley  took  a  devolutive  appeal. 
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Daring  the  pendency  of  said  appeal,  Mrs.  McConnell  caused  afi./a, 
to  isfine  on  her  judgment,  under  which  various  pieces  of  real  estate 
belonging  to  Pasley  were  seized  and  advertised  for  sale. 

Pasley  made  no  opposition  to  the  proceeding,  but,  on  the  contrary, 
appointed  an  appraiser  and  gave  his  consent  that  the  property  should 
be  sold  in  block. 

The  property  was  appraised  at  $13,900,  and  was  adjudicated  to  Mrs. 
McConnell  at  the  price  of  $9,500  cash.   • 

There  being  unpaid  taxes  due  on  the  property  the  sheriff  withheld 
his  deed,  but,  these  taxes  having  been  subsequently  paid,  the  sheriff 
gave  to  Mrs.  McConnell  the  prochs  verbal  of  the  adjudication,  which 
was  duly  registered  in  the  conveyance  office  in  January,  1883.  No 
sheriff's  deed  has  ever  been  passed,  for  what  reason  the  record  does 
not  advise  us. 

It  is  shown  that  the  price  has  never  been  paid  in  money,  and  it  does 
not  appear  how  it  wtis  imputed — whether  as  a  credit  upon  the  writ  or 
retained  by  the  purchaser  for  satisfaction  of  anterior  mortgages  ;  but 
the  purchaser  received  delivery  of  the  property  in  January,  1883,  after 
payment  of  the  taxes. 

On  November  17,  1883,  she  made  a  dation  en  paiement  of  the  property 
to  her  three  sons,  John,  William  and  Robert  Ermon. 

In  January,  1884,  upon  the  devolutive  appeal  of  Pasley,  this  Court 
rendered  its  decree  reducing  the  judgment  of  Mrs.  McConnell  from 
$14,660.59  to  $2,980. 

Thereafter,  on  January  28,  1884,  Pasley  brought  the  present  action 
against  Mrs.  McConnell  and  the  Ermons,  her  transferrees,  in  which  he 
alleges  the  nullity  of  their  titles  on  various  grounds,  and  prays  to  be 
decreed  the  owner  of  the  property,  to  recover  possession  thereof  and 
to  have  an  accounting  of  the  revenues. 

I. 

The  pleas  of  estoppel  filed  by  defendant,  based  on  certain  judi- 
cial allegations  of  Pasley  denying  ownership  of  the  property  made  in 
other  suits  in  support  of  transfers  made  by  himself  which  were  set 
aside  as  fraudident  simulations,  have  no  merit. 

Defendants  have  no  title  to  this  property,  except  the  title  of  Pasley, 
and  they  cannot  dispute  his  ownership  of  the  property  at  the  date  of 
sale  without  thereby  destroying  their  own  title. 

II. 

The  reduction  of  the  judgment  of  Mrs.  McConnell  by  this  Court  has 
no  effect  upon  her  title  as  purchaser  at  the  judicial  sale  pending  the 
devolutive  appeal. 
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She  had  the  right,  mider  the  law,  to  execute  her  jiidgiDeiit  and  to 
become  the  purchaser  at  the  sale.  Baillio  vk.  Williams,  5  N.  S.  214; 
Williams  vh.  Gallien,  1  Rob.  94;  Farrar  vs.  Stacy,  2  Ann.  210;  (iraham 
vs.  Eagan,  15  Aun.  99;  Waters  vs.  Smith,  25  Ann.  515. 

We  are  not  called  upon  to  discuss  what  would  have  been  plaintiflTs 
rights,  had  Mrs.  McConnell's  judgment  been  entirely  reversed. 

In  Graham  vs.  Eagen,  above  quoted,  it  was  held  that,  in  such  case, 
where  plaintiff  in  execution  is  purchaser  of  property  sold  in  execution 
of  a  judgment  subsequently  reversed  on  a  devolutive  appeal,  he  is 
obliged  to  restore  the  propertj^  itself  and  place  defendant  in  the  same 
condition  he  would  have  occupied  if  no  such  judgment  had  been  ob- 
tained against  nim.  But  this  decision  is  in  direct  conflict  with  that  in 
Farrar  vs.  Stacy,  2  Ann.  210,  which  is  not  referred  to ;  and,  moreover, 
the  Court  expressly  held  that,  where  the  judgment  was  only  partially 
reversed,  leaving  a  just  ground  for  the  sale,  the  obligation  of  the  pur- 
chaser would  only  be  to  restore  the  excess  of  the  price. 

Under  all  the  authorities  above  quoted,  and  especially  the  strikingly 

similar  case  of  Waters  vs.  Smith,  25  Ann.  515,  such  is  the  extent  of 

Mrs.  McConnell's  obligation,  if  the  adjudication  to  her  was  otherwise 

valid. 

III. 

The  lack  of  the  sheriff's  deed  has  no  significance  whatever. 

The  Code  of  Practice  explicitly  provides  that  the  abjudication  "  of 

itself  alone,"  consummates  the  sale  and  passes  the  title  and,  at  least 

unless  its  effect  is  destroyed  by  the  failure  of  the  purchaser  to  comply 

with  the  terms,  of  his  bid,  it  is  all-sufficient  and  the  sheriff's  deed 

merely  supplies  additional  evidence  of  the   title.     (!.  P.  690:  H.  I>. 

Execution  V  (d)  12)  2. 

IV. 

The  grounds  of  nullity  of  the  sale  urged  are  two,  viz: 

Jst.    The  non-payment  of  the  taxes  due  on  the  property. 

The  record  shows  that  the  taxes  have  been  paid.  Besidcts,  Secrion 
69  of  Act  96  of  1882,  relied  on  by  plaintiff,  is  only  a  repetition  of  former 
laws  on  the  subject,  under  which  it  has  been  held  by  this  Court  that 
the  validity  of  the  adjudication  is  not  affected  by  non-payment  of  the 
accrued  taxes.    Jouett  vs.  Mortimer,  29  Ann.  206. 

2d.  That  the  price  of  adjudication  did  not  exceed  the  amount  of 
privileges  and  mortgages  recorded  against  the  property. 

Nothing  is  better  settled  than  that  the  rule  of  Art.  684.  C.  P.,  that 
there  can  be  no  sale  unless  the  price  exceed  the  prior  privileges  and 
mortgage,  applies  exclusively  to  special  or  conventional  mortgages  and 
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not  to  jodicial  or  geueral  inortgu^eH.     1  Ann.  32.  426;   2  Ann.  617;  5 
Ann.  574,  7;«;  7  Ann.  614. 

Keferrio^  to  the  certificate  of  the  recorder  of  mortgages,  of  even  date 
with  the  Aale  and  then  read,  we  find  it  exhibits  no  special  mortgage 
except  one  in  favor  of  F.  Lacioix  for  $262  50,  and  no  privilege  ante- 
rior to  that  of  Mrs.  McC'onnell  except  such  as  may  result  from  legistr.v, 
a  writ  issued  in  execution  of  a  judgment  of  Mrs.  LeBlanc,  which  was 
recorded  in  June,  1875. 

Under  the  Act  of  1857,  No.  189,  the  only  purport  and  effect  of  such 
a  registry  was  to  operate  as  a  substitute  for  actual  seizure  and  posses- 
sion by  the  sheriff  and  to  dispense  with  the  appointment  of  a  keeper, 
and  it  had  nothing  to  do  with  the  establishment  or  notice  of  a  priv- 
ilege. If  the  writ  was  still  in  force  and  in  the  sheriff's  hands,  his 
duties  under  the  law  were  plain,  but  considering  the  length  of  time 
which  had  elapsed  and  the  absence  of  all  reference  to  it  in  the  sheriff's 
proceedings,  we  are  bound  to  assume  that  it  had  lapsed.  Its  operation 
as  a  privilege  arises  not  from  the  registry,  but  from  its  actual  continu- 
ance as  a  subsisting  seizure,  which  is  not  established. 

Plaintiff,  however,  claims  that  there  existed  another  special  mort- 
gage  for  $10,000,  of  superior  rank  to  Mrs.  McConuell,  which  had  been 
duly  recorded. 

This  mortgage  had  been  decreed  null  and  void  and  erased  from  the 
records,  in  pursuance  of  a  final  judgment  t6  that  effect  rendered  by 
the  civil  district  court  in  a  direct  action  brought  by  Mrs.  McConnell 
against  the  mortgagee  named  in  the  act,  to  wit,  one  Cousins.  He  was 
a  non-resident  and  was  brought  into  court  by  the  appointment  of  a 
cnrator  ad  hoc.  Considering  the  object  of  the  action,  viz :  the  removal 
of  an  apparent  incumbrance  from  immovable  property  situated  in  this 
State,  which  stood  in  the  way  of  another  incumbrance  thereon,  we 
think  the  action  partook  of  the  nature  of  a  proceeding  in  rem  to  an 
extent  sufficient  to  take  it  out  of  the  rule  of  Pennoyer  vs.  Neff,  95  IT. 
S.,  p.  714,  and  Ice  Co.  vs.  Laughlin,  35  Ann.  1184,  and  that  the  service 
on  the  curator  ad  hoc  was  sufficient  '*  process  of  law"  as  against 
Cousins. 

To  the  argument  that  the  mortgage  notes  were  negotiable  and  may, 
therefore,  be  in  the  hands  of  third  persons,  it  is  sufficient  answer  t4) 
say  that  the  claims  of  such  third  persons  will  be  considered  when  they 
are  presented  by  them. 

The  evidence  in  this  case  shows  that  at  least  $8000  of  the  notes  were 
in  possession  of  Pasley  long  after  the  mortgage  and  up  to  the  last  tid- 
ings of  them,  and  there  is  no  evidence  that  they  have  been  parted 
with. 
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At  all  evcDts,  the  sheriff  was  boand  to  respect  the  decree  of  the 
Civil  District  Court  aod  to  adjudicate  the  property,  without  i-eferenoe 
to  the  mortgage  so  cancelled  and  erased. 

V. 

So  far  as  the  non-payment  of  the  price  is  concerned,  under  the  con- 
dition of  affairs  existing  at  the  date  of  adjudication  there  was  no  pay- 
ment to  be  made.  Mrs.  McConnell's  writ  alone  called  for  a  larger  sum 
than  the  amount  bid,  if  it  was  applicable  thereto;  and  so  far  as  the 
prior  general  mortgages  were  concerned,  their  remedy  was  against  the 
proceeds  by  third  opposition  or  against  the  property  by  the  hypothe- 
cary action.    Alford  vs.  Montejo,  28  Ann.  593. 

In  conclusion,  we  <would  say  that  Mrs.  McConnell  is  bound  to  pay  the 
price  of  adjudication  to  whomsoever  is  entitled  to  it.  Upon  removing 
the  apparent  anterior  encumbrances,  plaintiff  will  be  entitled  to  re- 
cover the  excess  of  the  price  over  the  amount  of  her  final  judgment. 
As  this  action  presents  no  feature  of  a  claim  for  the  price  or  of  the 
resolutory  action  for  its  non-payment,  but  seeks  solely  the  nullity  of 
the  adjudication,  we  have  no  occasion  to  discuss  such  questions  now 
or  the  rights  of  Mrs.  McConnell's  transferrees. 

We  simply  determine  that  the  present  action  cannot  be  maintained. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  and  that  there  be 
now  judgment  in  favor  of  defendants,  dismissing  plaintiff's  suit  at  bis 
cost  in  both  courts. 


No.  9701. 


Itr  m  '^^^  State  of  Louisiana  vs.  Nathan  Mason  and  William 

S  fl^  Richardson. 

S»    4o6| 

62  1^1         1.    An  olJectloD  nr^ed,  after  verdict,  that  the  accased  was  not  served  with  the  list  of  the 

Jury,  comes  too  lato.    23  Ann.  G520,  691. 
8.    An  accomplice  Joined  in  the  same  indictment  witli  the  pHsoner  to  be  tried,  may  testify, 

provided  ho  bo  not  put  on  trial  at  the  same  time.    23  Ann.  7d;  33  Ann.  522 ;  7  Ann.  379. 
3      While  the  jary  may  convict  on  the  testimony  of  an  accomplice  aloue,  the  Judge  should 

caution  them,  in  pmdence,  not  to  retam  a  vei-dict  of  f^alltv  unless  such  evidence  is  oor- 

Toborated— but  this  Court  will  not  control  him  a«  to  the  laoKuage  he  sbaU  employ  in 

giving  (hem  such  instructions. 

APPEAL  from  the  Seventli  District  Court,  Parish  of  Franklin. 
JBUia,  J. 

M,  J.  Cunninghaniy  Attorney  General,  and  L,  A.  Thompson,  District 
Attorney,  for  the  State,  Appellee : 

The  action  of  the  trial  Judge  in  overruling  a  motion  in  arrest  will  not  be  reviewed  on  appoAl 
unless  a  bill  of  exception  is  taken  thereto. 
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Compelling  accused  to  f;o  to  trial  vitbont  a  copy  of  the  venire,  farnishee  no  legal  ground  for 
a  motion  in  arrest.  Such  complaint  must  be  presented  by  bill  of  ezccptl'>n8  to  tbns 
being  forced  into  trial  prematurely,  over  bis  objections  made  at  the  proper  time,  as 
shown  by  the  minutes,  and  to  the  ruling  objected  to  a  bill  of  ezceptiona  must  be  taken : 
otherwise,  it  cannot  be  reviewed. 

The  circumstance  that  a  witness  may  bo  an  accomplice,  can  only  affect  his  credibility,  of 
which  the  Jury  is  the  exclusive  Judge ;  and  a  conviction  based  upon  his  unconoborated 
evidence  is  legal.    25  Ann.  5S3;  35  Ann.  135. 

J,  TF.  W\ll\»  for  Defendants  and  Appellants: 
The  testimony  of  an  accomplice  is  insufBcient  to  secure  a  conviction,  unless  he  is  corrobora- 
ted by  other  evidence  connecting  the  accused  with  tho  offense  committed,  and  such  cor- 
roboration is  not  sufficient  if  it  merely  shows  the  commission  of  the  offense.  Bish.  on 
Cr.  Proceduro,  1  vol.  1169,  1150  and  1170;  Whar.  Cr.  £v.  $  4<ll ;  Whar.  Cr.  Law,  %  789 ; 
Greonleaf  on  Ev.  1  vol.  %  380;  Phillips  on  Ev.  1  vol.  pp.  37  and  •ll ;  Hales  P.  C.  1  vol. 
$  305 ;  23  Ann.  79 ;  68  Mo.  SS ;  64  Mo.  394 ;  58  Ga.  57;  Hawley 's  American  Cr.  Beports, 
1vol.  p.  194:  3voLp.  396;  55Mii*s.  455;  34Iow»,453;  50Cal.480;  39Cal.403;  1  Tex. 
301;  43  Tex.  170 ;  34  Tex.  133;  U.  S.  vs.Troax,  3  MoLean,  924;  U.  8.  vs.  Harris.  3  Bond,  817. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  William  Kicliardson,  one  of  the  accused,  cliargcd  with 
entering  in  the  night-time  a  certain  store-house  of  one  T.  A.  Scott,  and 
that  same  he  did  wilfully,  feloniously  and  burglariously,  break  and 
enter,  with  the  Intent  to  steal,  take  and  carry  away  certain  goods, 
nioifey,  etc.,  was  duly  convicted,  and  sentenced  to  three  years  impris- 
onment in  the  penitentiary,  and  from  the  verdict  of  guilty,  and  the 
jadgment  of  the  court,  he  prosecutes  this  appeal. 
His  counsel  rests  his  case  on  two  grounds,  viz: 

1st.  The  refusal  of  the  trial  judge  to  charge  the  jury  as  he  had 
requested. 

2d.  The  accused  having  been  ordered  to  trial  without  being  previ- 
ously served  with  a  copy  of  the  venire. 

I. 
To  the  former  objection,  it  is  sufficient  answer  to  say  that  the  indorse- 
ment of  the  sheriff  on  the  information  shows  that  the  accused  was 
served  on  the  8th  of  February,  1886,  and  the  minutes  of  the  court  show 
that  the  trial  occurred  on  the  I2th  of  same  month — hence,  *'two  entire 
days"  intervened  between  the  day  of  service  and  the  day  of  trial;  and 
the  law  wad  fully  complied  with.    R.  S.  sec.  91/2. 

Besides,  the  objection  being  made,  after  verdict,  that  the  accused  was 
not  served  with  a  correct  list  of  the  jury  comes  too  late.  23  Ann.  620, 
State  vs.  Vester;  23  Ann.  621,  State  vs.  Axiom. 

II. 
The  refusal  of  the  trial  judge  to  give  the  jury  a  requested  charge  is 
made  the  subject  of  a  zealous  and  earnest  argument  by  the. counsel  for 
tho  accused. 
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It  is  ipsmmis  verbis:  **  Gentlemen  of  the  Jury:  If  j'ou  believe  from 
the  evidence  that  the  witness,  Tom  Smith,  was  present  and  aided  and 
assisted,  and  encoaraged  the  burglary  charged  to  have  been  commit- 
ted with  a  criminal  intent,  you  must  acquit  the  accused,  Wm.  Rich- 
ardson, unless  you  find  that  the  testimony  of  the  said  witness,  Tom 
Smith,  is  corroborated  by  other  evidence  connecting  the  accused,  Wm. 
Richardson,  with  the  offense  charged  to  have  been  committed;  and  the 
corroboration  is  insufficient  if  it  merely  shows  the  commission  of  the 
offense.^' 

It  has  been  held  by  this  Court's  predecessors  that  an  accomplice, 
joined  in  the  same  indictment  with  the  prisoner  to  be  tried,  may  tes- 
tify; provided  he  be  not  put  on  trial  at  the  same  time.  23  Ann.  78,  State 
vs.  Boyone  and  Abrieil;  25  Ann.  522,  State  vs.  Prudehomme;  7  Ann. 
379,  State  vs.  Conner;  4  Ann.  435,  State  vs.  McClaire 

The  diligent  counsel  has  collected  quite  a  number  of  common  law 
authorities,  as  well  a§  decisions  of  the  courts  of  other  States,  to  the 
general  effect  that  it  is  the  duty  of  judges,  '^  while  explaining  to  the 
jury  their  right  to  convict  on  it" — (the  testimony  of  an  accomplice) — 
^^alone,  to  caution  them  concerning  it,  advising  them  in  prudence,  not 
to  return  a  verdict  of  guilty  unless  in  their  opinion  it  is  conficmed 
by  evidence  from  a  purer  source."  Bishop  on  Crim.  Procedure,  i  vol. 
sees.  1169,  1150,  1170,  et  sequiter;  Wharton's  Crim.  Evidence,  sec.  441; 
Wharton's  Crim.  Law,  sec.  789. 

Coi^ceding,  arguendOy  the  correctness  of  the  rule  mentioned  as  pre- 
vailing elsewhere,  this  record  does  not  disclose  that  the  witness  in 
question  was  not  corroborated  by  other  witnesses. 

While,  under  the  given  state  of  facts  indicated  in  opinions  of  the 
learned  authors  quoted,  the  rule  may  be  correct,  yet  the  record  under 
consideration  should  disclose  their  applicability  in  order  to  render  t'he 
requested  charge  a  proper  one. 

In  the  record  appears  an  extrmjt  from  a  distinct  and  different  charge, 
given  by  the  judge  a  quo  in  lien  of  the  one  demanded  for  the  accused, 
and  in  which  he  says  to  the  jury:  *^  1  will  simply  say  that  in  weighing 
the  testimony  of  one  who  has  turned  State's  evidence,  you  should  take 
this  circumstance  into  consideration,  as  you  would  any  other  circum- 
stance, which  might  affect  the  testimony  of  a  witness  who  testities — 
and  if  you  are  satistied  that  this  circumstance,  or  any  other,  has  been 
of  sutticient  weight  to  induce  him  to  speak  falsely,  and  that  he  had 
done  80,  it  would  be  your  duty  to  reject  such  testimony." 

This  charge  we  think  responds  to  the  just  demands  of  the  accused, 
and  that  he  has  no  reasonable  ground  of  complaint. 

Judgment  affirmed. 
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No.  9692. 
Tub  State  of  Louisiana  vs.  T.  M.  Smith. 

A  verdict  (on  an  information  containing  two  connta)  in  these  words,  "  Guilty— vnth  intent 
to  murder,"  "beiug  responsive  to  the  first  connt,  is  not  defective  for  not  containing  the 
words  :  with  a  dangerout  weapon,  which  are  necessarily  implied. 

A    PPEAL  from  the  Criminal  District  Court,  Parish  of  Orieans. 
J\.     Baker,  J. 


If.  J.  Cunningham,  Attorney  General,  and  Lionel  Adams,  District 
Attorney  for  the  State,  Appellee. 
Jew.  0.  Walker  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.     The  defendant  was  prosecuted  on  two  counts : 

1.  Shooting  with  intent  to  murder. 

2.  Inflicting  a  wound  less  than  mayhem. 

The  jury  returned  a  verdict  in  the  following  words  : 

"  Guilty — shooting  with  intent  to  murder." 

Oil  that  verdict  the  defendant  was  sentenced  to  three  years  at  hard 
.labor.    He  appeals. 

He  couteucis  here  that  the  verdict  is  special,  and  to  cover  the  first 

count  of  the  infoimafcion  should  express :  either  that  the  accused  was 

guilty  of  shooting  and  wounding  with  a  dangerous  weapon  with  intent 

to  murder,  or  that  the  accused  was  guilty  of  shooting  Louis  Smith  with  a 

*  dangerous  weapon  with  intent  to  murder. 

The  complaint  is  therefore  dimply  :  That  the  verdict  is  defective  for 
not  containing  the  words  :  with  a  dangerous  weapon,  which  are  neces- 
sary to  complete  it. 

This  Court  has  held,  that  an  information  for  assault  by  willfully 
shooting  uei'd  not  allege  that  the  shooting  was  done  **  with  a  danger- 
ous weapon,"  saying :  "  The  common  seuHe  of  prosecuting  officers, 
judges  and  juries  may  be  relied  on  t-o  protect  persons  from  imprison- 
ment in  the  penitentiary  for  shooting  with  pop-guns,  or  like  innocent 
playthings."     Statt*  vs.  (^ognovitcli.     B4  Ann.  529. 

If  the  words  l>e  not  essential  in  an  information,  a  fortiori,  need  they 
not  be  included  in  a  verdict  of  "Guilty — shooting  with  intent  to 
murder ;"  where  the  information  specifically  set*^  forth  that  the  ac- 
cused, "  with  a  certain  dangerous  weapon,  to  wit :  a  pistol,  feloniously 
-did  shoot  one  Louis  Smith,  with  intent  then  and  thereby,  feloniously, 
'wilfully  and  of  his  malice  aforethought,  to  kill  and  muider  the  said 
Louis  Smith. 
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Ab  the  information  contains  two  counts  it  was  necessary  for  the 
jury,  as  they  found  the  accused  not  guilty  on  the  second,  to  have,  in 
their  verdict  of  "guilty,"  added  the  words:  "shooting  with  intent  to 
murder,'^  in  order  to  show  that  they  found  him  guilty,  as  charged 
under  the  first  count.    1  Bishop  on  Cr.  Proc,  $1005,  a. 

The  Court,  in  this  case,  could  pass  sentence  without  supplying  by 
intendment  or  strained  implication  that  the  shooting  was  done  with  a 
dangerous  weapon. 

Judgment  affirmed. 

No.  969G. 
The  State  of  Louisiana  vs.  Wtatt  Creech. 

The  Teqnirements  of  the  Jury  law  of  this  State  contemplate  the  trial  of  eauaee  by  the 
Jurors  on  the  regular  venire  as  long  as  any  of  them  can  be  secured  or  obtained,  and 
they  consider  talesmen  simply  in  the  light  of  substitutes  for  th e  Jurors  of  the  regular 
reniro,  irho  are  to  be  called  or  used  only  when  regular  Jurors  are  not  to  be  had. 

Hence,  in  a  case  In  which  a  list  of  talesmen  has  been  snmmonf  d  under  the  orders  of  the 
court,  because  the  regular  venire  had  been  exhausted,  and  it  appears  that  while  pro- 
ceeding with  the  list  of  tolesmen,  a  Jury  previously  engaged  on  a  case,  imports  and  is 
dischai^ed,  it  then  becomes  the  doty  of  the  trial  Judge  to  resume  the  call  under  the  reg- 
ular ventre,  until  that  be  exhausted,  before  continuing  to  form  a  Jury  from  talesmen. 

The  ruling  of  a  trial  Judge  in  rejecting  a  Juror  under  a  challenge  for  caose  by  the  State, 
affords  of  itself  no  legal  ground  of  complaint  to  the  accused.  The  right  of  peremptory 
challenge  is  a  right  to  reject  but  not  to  select 

\   PPEAL  fron  the  Tenth  District  Court,  Parish  of  De  Soto. 
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M,  J.  Cunningham^  Attorney  General,  i>.  C,  Scarborough^  District 
Attorney,  and  JK.  W.  Sutherliny  for  the  State,  Appellee. 

Q,  E,  Head,  J,  B.  Lee  and  J.  F.  Smith,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  Convicted  of  manslaugliter  under  a  charge  of  murder, 
the  defendant  seeks  relief  by  two  bills  of  exception. 

I. 

The  first  bill  involves  the  formation  of  the  jury.  After  exhausting 
the  list  of  jurors  of  the  regular  venire  who  had  answered,  the  court 
ordered  twenty -five  tales  jurors,  and  had  therefrom  selected  two  jur< 
ors,  and  had  drawn  from  the  box  five  additional  names  thereof,  when 
a  jury  composed  mainly  of  jurors  of  the  regular  venire,  engaged  up 
to  that  time  on  another  case,  appeared,  reported  and  were  discharged. 
Whereupon  the  court  ordered,  on  morion  of  the  district  attorney / that 
the  sheriff  should  cease  to  draw  from  the  list  of  talesmen,  and  to  sa^ 
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snme  the  calling  of  jurors  of  the  regular  venire.  Counsel  for  the 
accn^ed  objected  to  the  execution  of  that  order  and  insisted  on  his 
right  to  continue  the  calling  of  talesmen  jurors. 

They  strenuously  contend  here  that  the  course  pursued  by  the 
trial  judge  was  irregular,  illegal,  and  grievously  injurious  to  the 
accused.  But  they  had  made  no  attempt  to  show  wherein  their  client 
was  injni'ed  by  the  ruling  complained  of. 

Our  system  of  jury  laws  does  not  contemplate  the  use  of  talesmen 
in  the  trial  of  criminal  causes  when  jurors  of  the  regular  venire  are 
present  and  within  the  reach  of  the  court.  The  very  nature  and 
esseiise  of  talesmen  are  that  they  are  legal  substitutes  for  the  regular 
venire,  when  the  latter  is  exhausted  by  challenges,  by  the  absence  of 
members  thereof,  or  when  a  portion  of  the  same  is  empannelled  and 
actually  engaged  on  another  case. 

But  from  the  moment  that  a  jury  thus  engaged  is  relieved  from 
that  work  the  jurors  who  composed  it  are  then  before  the  court,  and 
from  that  moment  the  reason  for  the  call  or  use  of  substitutes  ceases 
to  exist,  and  the  plain  duty  of  the  court  is  thence  to  proceed  with  the 
regular  venire. 

Any  other  course  would  be  vicious  and  in  clear  violation  of  law. 
That  was  the  course  pursued  by  the  trial  judge  in  Atkinson's  case, 
29  Ann.  543,  and  for  that  ))reci8e  reason  his  ruling  was  reversed,  the 
sentence  appealed  from  set  aside  and  the  case  remanded. 

IT. 

In  their  second  bill  counsel  charge  error  in  the  ruling  of  the  judge 
in  passing  on  the  qualification  of  a  juror. 

The  challenge  for  cause  by  the  State  was  sustained  over  the  objec- 
tion of  defendant's  counsel,  who  urged  then,  as  they  do  now,  that  the 
cause  of  alleged  disqualification  was  not  sufficient. 

It  is  not  suggested  that  at  that  stage  of  the  proceedings,  or  even 
finring  the  whole  trial,  the  accused  had  exhausted  his  peremptory 
challenges,  and  that  in  consequence  of  the  judge's  ruling  he  had  been 
compelled  to  accept  an  obnoxious  juror.  His  counsel  conformed  the 
right  of  challenge,  which  is  granted  as  a  means  of  rejecting  jurors 
with  the  exercise  of  that  right,  as  a  means  of  selecting  jurors. 

It  is  no  longer  an  open  question  in  criminal  jurisprudence  that  the 
rejecting  of  a  juror  by  the  trial  judge,  even  if  eironeous,  affords  of 
itself  no  legal  ground  of  complaint  to  the  accused. 

The  point  was  submitted  to  this  Court  in  the  case  of  the  State  vs. 
Shields,  33  Ann.  1410,  and  we  therein  said: 

31 
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**  Exception  is  taken  to  the  action  of  the  court  in  excusing  a  jury- 
man, for  a  caiuse  which  the  defendant  contends  was  not  safficient under 
the  law.  Admitting  the  cause  was  not  sufficient,  the  judge  exercised 
his  discretion  in  determining  tiie  question,  and  his  error  in  such 
matter  wouhl  afford  no  ground  for  relief.  1  Bishop  Cr.  Pr.  4926  5 
State  vs.  Ostrander,  13  Iowa  435."  See  also  Wharton  Grim.  PL  &nd 
Pr.  $620,*  State  vs.  Barnes,  34  Ann.  395;  State  vs.  Eloi,  ib.  1195; 
State  vs.  Farrer,  35  Ann.  315. 

We  therefore  couclude  that  tlie  accused  has  had  a  fair  and  impartial 
trial. 

Judgment  affirmed. 


No.  9552. 
D.  C.  McCan  &  Son  vs.  Alfred  Bradley — Terry,  Intervenor. 

The  unpaid  price  of  sale  of  movable  property,  unlees  it  be  specially  provided  to  the  contnk' 
ry,  ia  Moured  by  vendor's  lien . 

A  sale  and  connter^letter  of  movable  property,  recorded  in  the  conveyance  office  in  which 
transfers  and  contracts  relative  to  real  estste  aUyiM  are  requii^ed  to  be  regiatered,  are  not 
notice  to  third  persons  equivalent  to  knowledge. 

A  contract,  evidenced  by  an  act  of  sale  and  a  conuter -letter,  which  together  show  that  the 
sale,  made  patt  cash  and  part  on  time,  althongh  not  designed  by  the  parties  to  be  abso- 
lutely final  and  conclnsive,  but  intended  to  enable  the  vendor  to  use  the  notes  in  his 
business,  the  title  to  be  put  back  in  the  vendor's  name  as  soon  as  the  notes  iaaned  are 
retired  and  returned  to  the  purchaser  and  drawer,  does  not  establish  asimulatioiL,  but  a 
real  transaction,  by  which  the  title  passed. 

Purchasers  of  such  notes,  for  a  valid  cousideratiou  and  before  matarity,  are  entitled  to 
recover  the  amount  thereof,  with  lien  on  the  property  sold. 

APPEAL  from  the  Civil  District  Court,  for  the  Parish  of  Orleans. 
T%%90t,  J. 


A.  c7.  Murphy  for  Plaintitfs  and  Appellanta. 

E,  E,  Moise  and  W.  E,  Rogers  for  Intervenor  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermgdez,  C.  J.  Thin  is  an  action  on  a  promissory  note,  said  to  be 
secured  by  vendor's  priWlege  on  what  is  knoTvn  as  the  Clipper  saw- 
mill. 

The  defense  is  want  of  consideration^  that  the  note  represents  pait 
of  the  purchase  price  of  said  mill;  that  the  sale  was  a  simulation;  that 
the  plaintiffs  never  looked  to  defendant  as  purchaser,  but  to  Terry,  the 
vendor;  that  tliey  accjuired  the  note  with  full  knowledge  of  the  simu- 
lation, and  that  Terry  is  the  only  party  liable  for  the  note. 
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Terry  interrened,  joining  the  defendant,  avemng  a  respite  obtained 
from  his  creditors,  claiming  title  to  the  mill. 

On  Terry's  going  into  bankruptcy,  his  syndic  prosecuted  the  inter- 
vention. 

There  wacs  judgment  in  favor  of  plaintiffs  against  Bradley  for  the 
amount  sued  for,  with  costs;  rejecting  the  demand  in  other  respects. 

From  this  judgment  the  plaintiffs  appeal. 

The  evidence  shows  that  Terry  sold  to  Bradley  the  Clipper  saw-mill 
for  $20,000,  part  cash,  part  on  credit  for  which  notes  were  issued, -one 
of  which  is  that  sued  on ;  that  by  the  act  of  sale  it  is  expressly  stipu- 
lated that  to  secure  the  payment  of  the  notes,  vender's  lien  was  retained 
on  the  mill,  which  it  appears  had  been  erected  upon  leated  property, 
and  continued  in  Terry's  possession. 

It  also  establishes  that  a  counter-letter  was  issued  by  Bradley  to 
Terry,  establishing  that  the  transaction  was  a  simulation,  and  that  it 
was  a  mere  method  to  enable  Terry  to  raise  money  to  tide  over  diffi- 
culties, the  title  to  be  put  back  in  Terry's  name  on  delivery  to  Brad- 
ley of  the  notes  raised  by  him. 

This  crtunter-letter  was  registered  in  the  conveyance  office  some 
short  time  before  the  application  of  Terry  to  his  creditors  for  a  respite. 

It  is  after  the  registry  of  the  counter-letter  and  the  tiling  of  the  res- 
pite proceedings,  but  before  the  maturity  of  the  note  sued  on,  that  the 
plaintiffs  acquired  it. 

It  is  not  disputed  that  plaintiffs  acquired  it  for  a  valid  considera- 
tion. 

The  only  ground  upon  which  their  demand  is  resisted  is  that  they 
were  aware  of  the  simulation  of  the  sale  of  the  mill  by  Terry  to  Bradley. 

No  evidence  has  been  adduced  connecting  them,  as  parties  or  privies, 
to  the  transaction ;  but  it  is  strenuously  urged  that  they  are  presumed 
to  have  had  fidl  knowledge  of  that  fact,  by  reason  of  the  registry  of  the 
counter-letter  and  of  the  respite  proceedings  which  occurred  prior  to 
their  acquisition  of  the  note,  and  that  the  circumstance  of  the  pur- 
chase before  maturity  is  utterly  insignificant. 

While  denying  that  the  sale  was  a  simulation  and  that  they  had  any 
knowledge  of  it,  the  plaintiffs  press  that  Bradley  and  Terry  are  estop- 
ped from  setting  up  that  simulation,  in  exoneration  of  liability,  and 
that  they  acquired  the  note  in  good  faith  in  the  ordinary  course  of  busi- 
ness, for  a  valuable  consideration,  before  maturity  and  without  notice 
of  any  equities  between  the  parties. 

It  is  proper  to  remaik  that  neither  the  defendant  nor  Terry's  syndic 
has  prayed  for  any  amendment  of  the  judgment.     So  that  the  only 
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question  which  this  Court  is  called  upon  to  determine  ie,  simply, 
whether  or  not  the  plain tiftls  are  entitled  to  the  vendor's  lien  on  the 
mill,  which  was  the  object  of  the  transaction,  and  which  Terry  placed 
on  his  Bilan  as  part  of  his  assets. 

Pretermitting  the  question  whether  Terry  and  Bradley  are  or  are  not 
absolutely  estopped  from  setting  up  the  simulation  as  a  shield,  and 
conceding  arguendo  that  the  knowledge  of  it  might  impair  the  right  to 
recover,  the  fact  of  such  knowledge  was  not  actually  established  and 
is  liot  inferrible. 

The  transaction  was  *»  real  one.  It  was  a  sale,  with  a  pact  of  redemp- 
tion. The  title  passed  to  the  purchaser,  who  was  to  retain  it  and  to 
transfer  it,  but  only  after  his  notes  would  have  been  retired  and  handed 
back  to  him  duly  cancelled.  The  intention  of  the  parties  was  the  issue 
of  notes,  secured  by  vendor's  lien,  to  be  used  by  the  vendor  in  his  busi- 
ness in  raising  money,  and  the  retirement  of  the  notes  and  the  return 
of  them  to  the  purchaser.  The  whole  was  for  the  protection  of  third 
parties  and  of  the  latter,  who  has  continued  to  own  the  mill,  as  his 
notes  have  not  been  handed  back  pursuant  to  the  agreement. 

The  registry  of  the  act  and  of  the  counter-letter  previous  to  the 
purcliase  of  the  note  by  plaintiffs  did  not  convey  knowledge  of  any 
simulation ;  the  less  so,  as  the  transaction  was  a  reality  in  form  and 
substance. 

One  of  the  plaintiffs  distinctly  swears  that  he  did  not  know  of  the 
simulation  and  of  the  counter-letter,  and  after  inquiry  from  the  notary 
before  whom  the  sale  was  passed,  being  satisfied  he  took  the  note. 

The  thing  sold  was  not  real  estate.  The  sale  of  it  and  the  counter- 
letter  were  not  required  to  be  recorded  in  the  conveyance  office,  where 
transfers  of  real  estate  and  contracts  of  alienation  relative  thereto  (done 
are  to  be  part  of  the  record.  Such  being  the  case,  the  plaintiffis  were 
under  no  obligation  to  consult  the  records  of  that  office,  and  registry 
therefore  is  not  equivalent  to  notice  and  knowledge. 

The  idea  that  the  plaintiffs  are  concluded  from  the  fact  that  they 
voted  at  the  meeting  of  creditors  in  the  respite  proceedings,  can  hardly 
be  serious.  It  suffices  to  observe,  if  anything  need  be  said,  that  they 
were  their  creditors  for  a  paltry  sum  and  had  not  yet  acquired  the  note 
sued  on. 

The  intervenoi-  labors  strenuously  to  show  that  the  mill  is  not  im- 
movable property,  and  therefore  not  liable  to  be  mortgaged.  There 
can  be  no  doubt  that  such  is  the  law,  but  the  plainti£&  do  not  claim  a 
mortgage  and  it  does  not  at  all  follow  that  the  mill  could  not  be  affected 
or  encumbered  with  a  vendor's  lien.     R.  C.  C.  8227. 
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It  is  perfectly  true  that  this  lien  is  not  created  by  consent,  but  springs 
by  operation  of  law  only.  It  is  also  incontestable  that  when  once 
thus  created,  it  continues  to  exist  and  attach,  either  to  the  movable  or 
immovable  property  sold,  unless  it  has  been  expressly  abandoned. 

The  lien  in  this  case,  far  from  having  been  given  up  or  relinquished, 
was,  by  the  act  of  sale,  explicitly  declared  to  be  retained  to  secure  the 
payment  of  the  note  sued  on  and  others  which  had  been  issued  and 
have  been  retired. 

There  is  therefore  no  reason  why  the  plaintiffs  should  not  be  recog- 
nized as  entitled  to  the  vendor's  lien,  which  they  claim. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed,  as 
far  as  it  allows  plaintiffs  the  amount  of  the  note  sued  on,  with  interest, 
cost  and  charges,  be  affirmed;  that  it  be  amended  so  as  to  allow  the 
plaintiffs,  further,  vendor's  lien  and  privilege  on  the  "CUpper  Saw-mill,^^ 
to  secure  the  payment  of  said  amount ;  that  in  all  other  respects  it  be 
reversed  and  that  the  intervention  be  rejected,  the  costs  in  both  courts 
to  be  paid  by  the  appellees. 


No.  9600. 
J.  H.  Maurt  &  Co.  vs.  Louis  Ranger  &  Co. 

Jniiapradenoe  htm  dlaoarded  the  former  stringent  rale  which  made  agents  of  foreign  princi- 
pals personally  liable  on  contracts  executed  by  them  in  that  capacity,  withoat  any  dis- 
tinction whether  they  describe  themselves  in  the  contract  as  agents  or  nor. 

In  salts  against  agents  to  make  them  thus  responsible,  courts  must  endeavor  to  ascertain 
from  the natare  and  tenor  of  the  contract,  to  which  of  the  parties  c< elit  was  given,  and, 
they  will  be  guided  by  the  rale  that  the  agent  of  a  foreign  principal  is  not,  as  a  question 
of  law,  personally  liable  on  every  contract  made  for  bis  principal.  It  is  rather  a  qnes- 
tion  of  fact  in  each  case,  to  be  ascertained  by  the  terms  of  the  particular  contract  and 
the  sarroanding  oiroamstances. 

To  avoid  personal  liability  on  a  contract  made  for  his  principal,  the  agent  must  disclose  his 
agency  as  well  as  his  principal,  either  at  the  time  that  the  contract  Is  entered  Into  or 
when  he  is  saed  as  personally  liable  thereon . 

In  a  contract  of  aAneightment  which  contains  on  lt«  face  the  fact  of  the  sgency  and  dis- 
closes by  its  terms  the  principal  for  whom  it  is  executed,  the  agent  will  be  exonerated 
from  personal  liability. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissotf  J. 


Fo/nofr  dk  Krutiaehmit  for  Plaintiffs  and  Appellees: 

The  agents  of  merchants  residing  in  a  foreign  country,  or  in  another  State,  aie  person- 
ally liable,  whether  they  describe  themselves  as  agents  or  not  in  the  contract.  In  snch 
cases  it  is  presumed  that  the  credit  is  given  exclusively  to  them  to  the  exoneration  of 
their  employers;  bat  the  presumption  may  be  rebutted  by  proof  that  the  credit  was 
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giyen  to  both,  or  to  the  prinoip«l  only.  Newcastle  ts.  Red  River  R.  R.  Co.,  1  Rob.  147; 
Thome  ts.  Talt  et  aU.,  8  Aun.  8;  Adler  vs.  Shnohardt.  8  Am.  L.  R.  15;  Wharton  on 
Ajrenoy.  sees.  514  and  791 ;  Dos  Passos  on  Stock  Brokers  and  Stock  Exchanges,  p.  680  • 
Story  on  Agency,  $  968. 
>  2.  Where  an  agent  fails  to  disclose  the  name  of  his  principal,  be  is  bound  personally.  C. 
C.  301S;  Bedford.  Breedlove  &  Robeson  vs.  Jacobs,  4  N.  S.  9S9;  Nott  &  Co.  vs.  Papet, 
15  La.  310;  Parlange  vs.  Fanres,  14  Ann.  444;  Story  on  Agency.  $  367;  Kent's  Commen- 
taries, 13th  ed.,  vol.  3  (top  paging),  631. 

3.  If  a  person  vonld  excuse  himself  from  responsibility  on  the  gronnd  of  agency,  he  must 
show  that  he  disclosed  his  principal  at  the  time  of  making  the  contract,  and  that  he 
acted  on  his  behalf,  so  as  to  enable  the  party  with  whom  he  deals  to  have  recoarsit  to  the 
principal  in  case  the  agent  has  authority  to  bind  htm.    Defendants'  brle^  p.  33. 

4 .  It  is  elementary  in  the  law  of  carriers  that  the  goods  to  be  transported  must  be  received 
by  the  earner  before  his  liability  commences  Hunt  &.  Hacanley  vs. .Mississippi  Central 
R.  R.Co.,39Ann.  446. 

D.  (7.  dt  L.  L,  Labatt  for  Defendants  and  Appellants : 

1 .  An  agent! acting  within  authority,  who  signs  bills  of  lading  in  his  prinoipars  name, 
without  any  personal  guarantee,  and  free  from  unfaithfulness,  fraud  or  neglect,  is  not 
liable,  personally,  to  the  shipper,  even  for  the  admitted  breach  of  such  contract  by  hia 
principals. 

8.  Where  a  written  contract  of  affreightment  is  entered  into  by  the  master  of  a  ship,  and 
contains  all  the  stipulations  of  the  parties,  conditioned  on  her  arrival  at  a  named  port, 
and  the  ship  is  prevented  from  reaching  her  wharf  t>y  "force  majeure,"  the  contract  ia 
annulled,  without  liability  for  damages  on  either  side;  and  a  fortiori,  the  acknow1eds:e«l 
agent  of  the  ship,  its  consignee  and  husband,  who  was  warranted  by  custom  of  the  port 
in  anticipating  her  arriual,  and  to  prepare  for  her  prompt  dispatch  by  receiving  th« 
cargo  on  the  levee,  cannot  be  pursued  personally  for  an  alleged  breach,  simply  because 
the  principals  are  foreigners  and  reside  "  beyond  seas." 

3.  An  agent  or  consignee  of  a  ship,  duly  authorized,  whose  owners  arp  domiciled  abroad. 
is  no  more  personally  liable  for  damages  incurred  by  violation  of  a  contract,  than  if  he 
were  the  agent  of  a  principal  in  another  State  of  the  Union,  unless  credit  is  exclusively 
given  to  the  agent  to  the  exoneration  of  the  principal  or  upon  the  agent's  personal  guar- 
antee. But  where  he  has  disclosed  the  name  of  hia  principal  in  the  contract,  or  at  the 
trial,  he  incurs  no  personal  liabiUty.    15  L.  R.  306;  15  Ann.  1 89 ;  14  Ann.  444 ;  4  N.  S.  430- 

4.  When  a  contract  of  affreightment  or  charter-party  is  annulled  by  vi*  majw,  the  voy- 
age  is  broken  up  and  all  parties  are  at  arm's-length,  and  the  relation  of  the  ahip,  master 
and  owners,  who,  in  anticipation  of  her  arrival,  received  cargo  on  the  levee,  must  be 
governed  by  the  law  of  negoHorum  gestor,  and  ipto  facto  they  become  agents  of  the  ship, 
per,  to  forward  it  at  the  best  rate  of  freight  obtainable,  unless  the  agents  can  control 
another  ship'of  the^same  line  under  the  clause  of  "  liberty  to  tranship." 

5.  Where  the  cargo  is  forwarded  by  another  steamer,  of  a  different  line,  under  the  spur  of 
the  shipper's  request  or  instruction,  but  at  a  higher  rate  of  freight  than  that  of  the  rup- 
tured contract,  which  the  shipper  knew,  or  was  bound  to  expect,  as  the  result  of  t^e 
"quarantine  blockade."  the  difference  is  a  damage  absque  injuria,  and  must  fall  on  the 
owner  of  the  cargo,  under  the  rule  of  *'ret  peril  domino,"  especially  where  all  the  charges, 
trouble  and  expenses  of  shipment  were  borne  by  the  disabled  ship,  without  reimburse- 
ment. 

6.  Where  the  agent  gives  to  the  other  party  a  substantial  principal,  who  recognises  and 
ratifies  the  contract  and  properly  discharges  obligations  resulting  therefrom,  with  the 
best  intentions  and  in  the  interest  of  the  shipper,  and  without  compensation,  he  is  tree 
from  personal  liability,  and  requires  no  express  stipulation  to  relieve  or  to  rebut  the 
presumption  that  the  contract  was  made  with  him  personally.    7  Ann.  674. 
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7.  Saeh  an  agent  caDDot  bo  bdd  responsible  personally,  merely  becavse  bis  principals  are 
foreicrners  and  reside  "beyond  seas,"  or  in  another  State,  in  the  fAce  of  s  written  oon- 
tract  negatirlnf:  the  intention  to  bind  tbemselTea  personally  for  its  Tiolation,  or  that 
credit  was  ezclosirely  given  to  him  to  the  exoneration  of  his  prlnoipa].  15  L.  B.  310^ 
and  Story  (*n  Agency,  $$  9C5,  267. 

8  The  oirll  Isw  of  mandate  In  Louisiana  cannot  yield  to  the '  *  custom  of  trade  in  London,  *' 
in  specified  transactions ,  the  common  law  or  the  commercial  law  of  other  coantries  (In 
sales  of  perscinal  property),  If  the  agent  discloses  his  mandate  and  designates  his  prin' 
cipals,  by  written  contract,  without  personal  goarantee. 

9.  The  shipper  paying  the  freight  by  the  substituted  ship,  is  in  no  worse  position  than  If 
the  original  ship  had  paid  the  fi^ight  in  Liverpool  on  its  delivery,  and  then  sued  plain- 
tiff to  reimburse  the  amount  expended  or  Incurred  as  ''negoiiotum  gettor."  Plaint! A 
only  did  what  the  law  would  have  obliged  them  to  do.  snd  ought  not  to  complain  against 
anybody. 

10.  The  "liberty  to  tranship  "  clause  is  not  meant  to  obligate  the  master,  owners  or  agent 
to  ship  by  a  vessel  of  another  line,  or  incur  loss;  but  is  a  privilege  inserted  to  earn 
freight,  pro  rata  Uineritt  or  to  forward  by  another  vessel  of  the  same  line.  S3  Fed.  Rep. 
^o,  16,  p   918,  June,  1885. 


The  opinion  of  the  Court  was  delivered  hy 

Poch£,  J.  PlaintilFs  seek  to  hold  the  defendants  personally  liable 
under  a  contract  of  aflfreightment  which  the  latter  had  executed  as 
agents. 

The  principal  defense  is  that  the  defendants  acted  throughout  the 
transactions  which  form  the  basis  of  this  suit,  merely  as  agents  of  the 
owners  of  the  vessel  in  whose  name  they  had  signed  bills  of  lading,  and 
that  they  are  not  personally  liable  to  plaintiffs  under  the  contract  de- 
clared upon.  They  prosecute  this  appeal  from  a  judgment  in  favor  of 
plaintiffs  for  the  full  amount  of  their  claim. 

The  pertinent  facts  in  the  record  are  as  follows: 

In  July,  1888,  the  defendants  executed  bills  of  lading  to  plaintiffs  for 
2709  bales  of  cotton,  to  be  received  on  board  of  the  steamer ''  Gracia," 
then  on  her  way  to  this  dty,  and  consigned  to  Liverpool,  England,  at 
the  rate  of  19-64  of  a  penny  sterling  per  pound.  That  under  the  effect 
of  the  quarantine  then  established  by  the  State  authorities  at  the  mouth 
of  the  Mississippi  river,  the  vessel  ^'Gracia'^  was  not  allowed  to  reach 
the  port  of  New  Orleans,  whereupon  defendants,  with  the  knowledge 
and  consent  of  plaintiffs,  shipped  the  cotton  t^  Liverpool  by  the  steamer 
'^Chancellor,"  owned  by  a  different  line  of  steamers. 

The  bill  of  lading  issued  by  the  latter  steamer  was  to  the  steamer 
'^  Graeia,"  but  it  called  for  freight  at  the  rate  of  |  of  a  penny,  which 
was  exacted  from  the  consignees  at  Liverpool  before  delivery  of  the 
cotton  by  the  "Chancellor."  It  also  appears  that  on  delivery,  some  of 
the  cotton  was  found  damaged,  for  which  the  shippers  were  charged 
the  sum  of  118  pounds  sterling. 
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The  demand  of  plaintiffs  is  for  the  difference  of  freight  charges  on  the 
cotton  at  the  rate  of  19-64  of  a  penny  per  pound  and  the  charges  exacted 
at  the  increased  rate  of  |  of  a  penny,  and  for  the  amount  paid  by  them 
on  account  of  the  damaged  cotton,  the  whole  amounting  in  our  currency 
to  $2,977.10. 

Plaintiffs'  theory,  which  was  adopted  by  our  learned  brother  of  the 
district  court,  under  which  they  propose  to  make  the  defendants  x>er- 
sonally  liable,  presents  two  propositions  of  law : 

Ist.  The  agents  of  merchants  residing  in  a  foreign  country,  or  in 
another  State,  are  personally  liable,  whether  they  describe  themselves 
as  agents  or  not  in  the  contract.  In  such  cases  it  is  presumed  that  the 
credit  is  given  exclusively  to  them  to  the  exoneration  of  their  employ- 
ers; but  the  presumption  may  be  rebutted  by  proof  that  the  credit  was 
given  to  both,  or  to  the  principal  only. 

2d.  Where  an  agent  fails  to  disclose  the  name  of  his  principal,  he  is 
bound  personally. 

While  our  appreciation  of  the  facts  in  this  case  would  justify  the  con- 
clusion that  the  defendants  would  be  exonerated  even  under  the  strin- 
gent and  narrow  rule  contained  in  plaintiffs'  first  proposition,  we  prefer 
to  rest  our  conclusions  on  other  grounds,  and  to  withhold  our  sanction 
of  a  principle  which  once  prevailed  in  some  English  courts,  but  which 
has  long  since  been  repudiated  by  more  progressive  and  enlightened 
jurisprudence,  not  excluding  English  tribunals. 

The  rule  was  formulated  by  Judge  Story  in  his  work  on  Agency, 
predicated  on  some  adjudications  in  the  jurisprudence  of  England,  but 
he  lived  long  enough  to  appreciate  its  harshness  and  its  damaging  effect 
on  international  commercial  intercourse,  wliich  was  subsequently  en- 
compassed in  more  liberal  ties,  and  became  in  time  immeasurably 
increased  and  facilitated  by  the  application  of  steam  to  navigation  on 
the  seas,  the  invention  of  the  electric  telegraph,  and  the  multiplicity 
of  railroad  communicatious.  Hence,  we  find  him  in  the  revision  of  his 
work  yielding  a  cheerful  compliance  with  modem  adjudications  on  the 
subject-matter,  by  the  following  material  modification  of  his  views  as 
originally  enunciated;  "And  probably  the  better  rule  is  that  the  agent 
of  a  foreign  principal  is  not,  as  a  question  of  law,  personally  liable  on 
every  contract  made  for  his  principal.  It  is  rather  a  question  of  fact 
in  each  case,  a  question  of  intention,  to  be  ascertained  by  the  tenns  of 
the  particular  contract  and  the  surrounding  circumstances."  Story  on 
Agency,  6th  ed.,  $  268. 

In  the  next  section,  268  ^^a,"  the  learned  author  adds  another  very 
wise  and  very  significant  qualification  to  the  rule  in  the  following  words : 
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'*  This  presumptioD  of  credit  being  given  alone  to  the  agent,  and  not  to 
the  foreign  principal ,  applies  with  the  most  force  to  purchases  made  by 
an  agent  for  a  foreign  principal;  but  when  a  written  contract  is  made, 
and  expressed  to  be  with  a  foreign  principal  and  not  with  the  agent, 
the  latter  is  not  liable,  although  the  contract  be  signed  by  him,  for  and 
on  account  of  the  foreign  principal." 

These  principles  are  unqualifiedly  sanctioned  by  respectable  author- 
ity of  other  States  of  the  Union;  and  in  connection  with  the  second 
proposition  advanced  by  plaintiffs,  they  have  been  followed  in  several 
cases  by  our  own  Court.  33  Howard  U.  S.  R.  49,  Oelricks  vs.  Ford ; 
Lyon  vs.  Williams,  5  Gray,  557j  Bray  vs.  Retell,  1  Allen  (Mass.),  80; 
New  Castle  vs.  Red  River  R.  R.  Co.,  1  R.  147;  13  La.  20,  Zacharie  vs. 
Nash;  15  La.  306,  Nott  vs.  Papet;  8  Ann.  8,  Thorne  vs.  Tait;  14  Ann. 
448,  Parlange  vs.  Paures ;  Spotts  vs.  Cowan,  9  Ann.  520. 

In  our  examination  of  this  case  we  have  been  guided  by  the  jurispni- 
dence  thus  established,  and  we  conclude  that  the  case  is  clearly  with 
the  defendants. 

In  a  contract  of  affreightment  such  as  the  one  disclosed  in  this  record, 
we  find  an  apt  illustration  of  the  wisdom  of  the  rule  that,  in  determin- 
ing the  question  of  the  presumption  as  to  which  of  the  parties  credit  is 
given,  which  is  the  vital  issue  in  all  such  cases,  courts  must  deal  with 
the  question  of  fact  in  each  case,  with  the  question  of  intention  to  be 
ascertained  by  the  terms  of  the  particular  contract  and  the  surround- 
ing circumstances. 

Now,  in  this  case  the  record  shows  that  defendants  were  (like  plain- 
tiffs) commission  merchants  and  factors  and  dealers  in  cotton;  and  that 
as  an  appendage  to  ^heir  main  business  they  undertook  the  agency  of 
a  line  of  steamers  known  and  designated  as  the  '^  Serra  Line  of  Steam- 
ers," plying  between  Liverpool  and  this  port. 

The  nature  of  their  connection  with  the  steamer  "  Gracia,"  for  whose 
account  they  entered  into  the  contract  under  discussion,  was  made 
known  to  plaintiffs  by  the  very  freight  brokers,  Dobell  &  Bell,  who 
negotiated  the  contract  between  them  and  the  defendants,  and  was 
made  manifest  to  them  on  the  very  face  and  in  every  line  of  the  bills 
of  lading  whicli  were  executed  by  the  defendants,  formally  accepted 
and  at  once  transfen-ed  by  endorsement  by  the  plaintiffs  as  a  commer- 
cial security. 

The  heading  of  the  bill  contains  the  words:  "Serra  Line  of  Steam- 
ers," "Louis  Ranger  &  Co.,  Agents,  New  Orleans;"  every  stipulation 
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in  the  bill  is  made  in  the  name  and  for  the  account  of  the  steamer,  her 
commander  and  owners,  and  the  contract  is  signed  by  the  defendants 
as  agents. 

When,  later  on,  circumstances  prevented  the  literal  execution  of  the 
contract  through  the  steamer  contemplated  by  the  parties,  plaintiffs 
wei-e  at  once  notified  of  the  circumstance,  and  of  the  intention  of  the 
defendants  t^o  make  the  shipment  by  another  steamer,  the  '^  Chancel- 
lor," of  the  "  Harrison  Line,"  and  were  requested  to  change  their  insur- 
ance accordingly;  all  of  which  was  accepted  without  murmur  or  objec- 
tion by  plaintiffs.  And  the  record  further  shows  that  through  a  ^^  cable  " 
to  the  managers  of  the  line  at  Liverpool,  the  defendants  also  notified 
them  of  the  unforeseen  disability  of  the  vessel  to  carry  out  their  con- 
tract with  plaintiffs,  and  that  the  consent  of  said  managers  was  obtained 
to  operate  the  change  of  shipment  to  the  "  Chancellor." 

When  sued  in  this  case,  the  defendants  again  reiterated  in  tiieir 
answer  a  statement  of  their  true  character  in  the  premises  and  of  their 
real  and  legal  connection  with  the  contract,  and  they  amplified  their 
previous  disclosure  of  their  agency  as  well  as  the  names  of  the  man- 
aging owners  of  the  line  of  steamers.  They  therein  declared  that  they 
were  the  agents  of  the  *'Serra  Line,  J.  T.  Nickels  &  Co.,  of  Liverpool, 
managing  owners,"  and  defendants'  principals. 

We  must  hold  these  acts  as  a  substantial  and  sufficient  compliance 
with  the  very  rule  invoked  by  plaintiffs  themselves,  and  as  affording 
ample  legal  and  equitable  grounds  to  exonerate  the  defendants  from 
all  personal  liability  in  the  premises. 

We  pretermit  any  expression  of  opinion  as  to  the  right  of  plaintifEs 
to  enforce  their  claim  against  any  other  party  to  the  contract,  and  un- 
der the  views  as  herein  expressed  we  eliminate  all  discussion  of  the 
merits  of  their  claims  against  the  steamer  "  Gracia,"  or  her  owners. 

The  discussion  would  involve  questions  of  great  interest  and  of 
attractive  study,  but  it  would  answer  no  useful  purpose  in  face  of  the 
conclusion  which  we  have  reached. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
apx>ealed  from  be  annulled,  avoided  and  reversed;  and  it  is  now 
ordered  and  decreed  that  plaintiffs*  demand  against  defendants  be 
rejected,  and  that  their  action  be  dismissed  at  their  costs  in  both  ooarta. 
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The  Statk  of  Louisiana  vs.  Miles  Bates.  112  3d4> 
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that  effect  could  only  have  beou  offered  under  a  speoial  plea  of  avtr^ow  acquit. 


The  opinioD  of  the  Court  was  delivered  by 

Fennek,  J.  The  only  complaint  of  error  is  embodied  in  a  bill  of 
exceptions  taken  to  the  ruling  of  the  judge  in  refusing  a  motion  for 
new  trial,  which  was  based  on  the  following  grounds,  viz: 

1st.  That  no  evidence  was  offered  on  the  trial  to  show  any  vtiiue  to 
the  property  alleged  to  have  been  stolen. 

How  are  we  to  determine  whether  such  evidence  was  offered  or  not, 
or  the  sufficiency  of  the  evidence  offered?  The  judge  does  no^'  sub- 
stantiate the  averment,  and  his  refusal  of  the  new  trial  must  be  taken 
as  denying  it. 

2d.  That  defendant  was  surprised  by  the  State's  withdrawing  a  wit- 
ness without  examining  him  on  a  certain  point. 

This  is  frivolous.  If  the  defendant  wished  to  carry  the  examination 
further,  he  had  the  opportunity  of  doing  so. 

3d.  On  the  ground  of  newly -discovered  evidence,  the  amount  of 
which  is  that  he  has  discovered  since  the  trial  that  he  had  been  for- 
merly tried  and  acquitted  for  the  same  offense. 

The  proposition  that  he  had  been  tried  and  acquitted  for  the  same 
offense,  without  knowing  it,  is  difficult  of  comprehension;  and,  if  it 
were  true,  should  have  beeu  urged  in  a  special  plea  of  autrefois  acquit 

4th.    That  the  jury  misapprehended  tlie  judge's  charge. 

It  is  not  alleged  that  the  judge's  charge  was  incorrect  or  was  not 
clearly  expressed.  The  attempt  is  made  to  support  the  ground  by  the 
affidavit  of  one  of  the  jurors;  but  he  cannot  be  permitted  to  impeach 
the  verdict.  We  know  of  no  authority  for  granting  a  new  trial  on  such 
a  ground. 

Judgment  affirmed. 


A  former  aoqnittal  for  the  same  offense  rannot  be  urged  ae  newly-discovered  evidence  in 

support  of  a  new  trial.    Such  fact  must  have  been  known  to  defendant,  and  evidence  to      119     466 
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Jurors  cannot  be  beard  to  impeach  their  verdict;  and  when  no  objection  is  urged  to  the        |^     ^ 
oorrectness  of  the  Judge's  cbarfie,  the  allegation  that  the  Jury  misapprehended  its  mean- 
ing, supported  by  the  affidavit  of  a  juror  to  that  effect,  cannot  be  sustained  as  ground 
fora  new  trial. 

APPEAL  from   the  First  District  Court,   Parish  of  Caddo. 
Hicks,  J. 

M,  J.  Cunningham,  Attorney  General,  for  the  State,  Appellee. 
c7.  lu  Hargrove  for  Defendant  and  Appellant. 
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f,J%  No.  9675. 

Succession  op  Joseph  Anger. 

A  sale  cannot  be  annulled  bj  an  oppoaition  to  a  diatribntion  of  tbe  proceeda  of  tlrto  aale. 
When  a  aale  is  real,  a  direct  revocatory  action  maat  be  brongbt  for  its  annulment. 

Where  there  ia  oppoaition  to  the  diatribntion  of  tbe  proceeds  on  a  bare  allegation  of  fk«ad, 
collnaion,  bto..  in  making  the  aale,  the  Conrt  will  not  delay  the  diatribntion  until  it  ah  all 
anit  the  pleaaure  of  the  opponent  to  inatitnte  a  proper  action  to  annul  it,  nnleas  ha  has 
uaed  acme  conaervatory  proceaa  to  prevent  the  dla^bntion. 

An  error  of  calculation  may  be  corrected  by  thia  Court  upon  an  application  for  rehearing: 
but  the  righta  of  intereatad  partlea  will  be  reaerved. 

A    PPEAL  from  the  Twenty-third  District  Court,  Parish  of  Iberville. 
I\      Talbot,  J. 


i).  N,  Barrwv  and  S,  Matthews  for  the  Appellees. 

G,  L.  Bright  and  Bead  d  Goodale  for  the  Appellants. 

The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  A  provisional  tableau  of  distribution  of  this  succession 
was  before  us  in  1884  on  the  opposition  of  Humble,  tutor,  holder  of  one 
of  the  mortgages,  and  our  decision  of  the  issue  presented  by  him  is 
reported  in  36  Ann.  252.  Of  the  two  plantations  of  the  succession, 
"Hermitage"  had  already  been  sold.  "Forlorn  Hope"  has  been  sold 
in  the  interval,  and  the  plan  ot  distribution  of  the  whole  assets  is  now 
opposed  by  sundry  creditors. 

The  Gourriers  hold  the  first  mortgage  and  vendor's  lien  on  the  undi- 
vided half  of  Forlorn  Hope. 

Graves  holds  the  first  mortgage  on  Hermitage  and  an  undivided  half 
of  Forlorn  Hope  and  the  second  mortgage  on  the  other  half. 

McCan's  mortgage  rests  on  both  plantations,  Humble's  on  Hermitage 
alone,  and  Cousins'  on  both,  and  all  are  primed  by  Graves. 

Opposition  of  Shakspeare,  Smith  &  Co. 

These  opponents  attack  the  sale  of  Forlorn  Hope  as  fraudulent  and 
collusive — the  collusion  being  of  the  executrix  and  certain  other  cred- 
itors to  reduce  the  appraisement  and  effect  a  sale  for  less  than  other- 
wise would  have  been  possible,  and  the  fraud  being  the  consequent 
despoiling  of  the  opponents.  When  they  offered  evidence  to  prove 
their  allegations,  oDjection  was  made  that  the  sale  could  not  be  annulled 
in  an  opposition  to  an  account,  and  the  court  sustained  it  and  refused 
to  hear  the  evidence. 

The  court  ruled  correctly.  •  The  opposition  is  in  substance  an  action 
to  annul  the  sale,  and  such  action  cannot  be  instituted  in  the  form  of 
an  opposition  to  the  distribution  of  the  funds  arising  from  the  sale. 
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The  Bale  was  real  and  a  direct  revocatory  action  should  have  been 
bronght  for  its  annulment.    Violett  vs.  Fairchild,  6  Ann.  198. 

The  opponents  concede  the  correctness  of  that  rule  of  law  but  urge 
that  they  should  be  permitted  to  prevent  the  distribution  of  the  pro- 
ceeds of  a  fraudulent  sale.  Their  contention  amounts  to  this,  that  on 
a  bare  allegation  of  fraud,  etc.,  in  a  sale,  made  in  an  opposition  to  the 
distribution  of  the  proceeds,  the  court  must  delay  the  distribution  until 
it  shall  suit  the  pleasure  of  the  opponent  to  institute  a  proper  action  to 
annul  the  sale.  The  lower  judge  made  the  proper  disposition  of  the 
opposition  by  dismissing  it. 

Opposition  of  B.  Cousins. 

The  brief  of  this  opponent  argues  on  the  assumption  that  the  execu- 
trix had  given  Humble  priority  over  him  in  the  distribution  of  the 
proceeds  of  Forlorn  Hope,  but  bis  opposition  is  directed  against  the 
allowance  of  certain  privileged  claims  and  of  other  mortgage  creditors. 
It  is  true,  as  he  argues  and  as  we  have  already  stated,  that  Humble  had 
no  mortgage  on  Forlorn  Hope,  while  Cousins  had.  The  tableau  does 
not  propose  to  distribute  any  of  the  proceeds  of  Forlorn  Hope  to  Hum- 
ble. On  the  contrary  it  classes  Cousins  quoad  this  mortgage  next  after 
G-raves  and,  after  paying  Humble  out  of  the  Hermitage  sale,  distributes 
the  residue  of  that  sale  to  Cousins  as  well  as  the  residue  of  Forlorn 
Hope  after  paying  antecedent  mortgages.  The  judgment  amends  the 
tableau  by  reducing  the  sum  coming  to  Cousins,  and  as  the  items  of 
privilege  allowed  cause  in  part  that  reduction,  this  opponent  attacks 
them.    We  think  they  were  properly  allowed. 

Opposition  of  Humble,  tutor. 

The  complaint  of  this  opponent  was  that  our  decree,  rendered  when 
the  case  was  here  before,  had  been  disregarded  in  this,  that  the  pro- 
ceeds of  Hermitage  are  by  the  tableau  of  distribution  made  to  pay  an 
undue  proportion  of  the  fees,  taxes,  costs,  and  other  expenses  of  admin- 
istration. His  brief  contains  an  arithmetical  statement  of  what  he 
thinks  that  proportion  is,  and  seems  to  be  fair.  The  principle  we  an- 
nounced is  that  each  plantation  must  bear  the  burden  of  its  own  taxa- 
tion, and  the  general  expenses  of  administration  are  chargeable  to  each 
proportionately.  His  brief  says  that  **  the  lower  judge  sustained  the 
opposition  and  rendered  such  judgment  as  was  believed  carried  out  the 
decree  of  this  Court  on  the  Conner  appead.^^  He  is  not  an  appellant 
and  filed  no  answer  for  an  amendment,  nor  does  his  brief  say  that  he 
desires  any,  and  it  would  not  suffice  to  procure  amendment  if  it  did. 
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Appeal  op  P.  S.  Grates. 

This  appellant  anks  the  correction  of  certain  alleged  errors  in  the 
judgment.  HiB  mortgage  was  first  on  the  whole  property  save  only  the 
Gonrriers  on  one-half  of  Forlorn  Hope  and  there  are  fauds  to  pay  him. 
This  contest  is  hetween  the  second  mortgage  creditors  for  the  residue 
of  the  proceeds — "an  issue,"  he  bays,  "in  which  the  present  appellant 
would  have  no  concern  had  not  the  genius  of  blundering  presided  over 
the  writing  of  the  judgment,  and  caused  a  serious  and  unaccountable 
though  seemingly  clerical  error  as  to  the  amount  therein  st-ated  to  be 
due  him  at  the  time  of  tliis  new  calculation." 

After  quoting  from  our  opinion  in  this  oaHe  in  86  Ann.  252.  his  brief 
proceeds : 

"The  difficulty  then  presented  to  the  court  was  this,  should  the 
entire  proceeds  of  Hermitage  go  to  Graves,  the  second  mortgage  on 
Hermitage  would  be  worthless,  while  the  second  mortgage  on  Forlorn 
Hope  would  be  of  perhaps  face  value.  Should  the  mere  aocident  of  the 
priority  of  the  sale  of  Hermitage  ruin  the  security  of  one  creditor  and 
enhance  the  value  of  that  of  another?  And  yet,  the  proceeds  of  Her- 
mitage belonged  to  Graves,  and  as  to  him  the  court  could  not  touch 
them ;  accordingly,  the  court  decided,  in  substance,  that  while  the  pro- 
ceeds of  Hermitage  should  be  given  to  Graven  as  fast  as  converted  into 
cash,  yet,  whenever  Forlorn  Hope  should  be  sold  there  should  be  a 
fictitious  marshaling  of  the  assets  of  both  plactes,  and  the  surplus  re- 
maining after  paying  in  full  the  first  mortgage  creditors  should  be  dis- 
tributed between  the  second  mortgage  creditors,  just  as  though  b4>th 
places  had  been  sold  together. 

"  Graves  and  the  other  first  mortgage  creditors  might  at  this  future 
date  have  been  settled  with,  or  they  might  not;  it  mattered  not  so  far 
as  the  instant  issue  was  concerned.  The  theory  of  the  new  problem 
was  to  be,  that  no  payments  whatever  had  been  made  to  them.  All 
the  funds  and  all  the  debts  were  to  be  marshaled  anew,  merely  to  see 
how  these  second  mortgage  creditors  should  fare  in  reference  to  one 
another." 

The  following  extract  from  our  opinion  will  shew  what  was  really 
decided.  Humble  had  asked  that  the  proceeds  of  Hermitage  be  held 
and  distribution  of  them  ]fe  deferred  until  the  other  property  w^as  sold 
and  we  said  we  could  not  do  that,  but "  we  shall  effect  the  same  pur- 
pose so  far  as  the  rights  of  the  opponent  (Humble)  are  concerned  by 
reserving  and  recognizing  his  right,  when  Foriom  Hope  and  other 
property  shall  be  sold,  to  require  such  a  distribution  of  the  proceeds  as 
will  award  him  the  same  amount  in  satisfaction  of  his  claim  as  he  would 
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have  received  1^  the  proceeds  of  Hermitage  been  present  for  simulta- 
neoTifi  distribution.'^ 

Obvioasly  this  means,  when  the  property  has  aU  been  sold  and  the 
whole  proceeds  are  ready  for  distribution,  the  claims  of  the  various 
creditors  shall  then  be  paid  according  to  their  rank,  and  no  one  shall 
be  iiguriously  affected  because  the  exigencies  of  the  situation  hud  com- 
pelled the  sale  of  one  plantation  before  the  other. 

But  this  marshalling  of  the  assets  now  to  be  made  is  not  to  ignore 
payments  that  have  been  made  to  any  creditor.  Graves'  contention  is 
that  for  the  purposes  of  this  distribution  the  payments  made  to  him  are 
to  be  ignored,  and  the  interest  on  his  claim  is  to  be  calculated  regard- 
less of  the  payments  and  of  the  interest  on  them.  The  correct  sum  due 
him  can  be  ascertained  only  by  computing  interest  and  applying  pay- 
ments in  the  usual  way,  and  this  was  done  by  the  amended  account 
and  the  judgment.  His  brief  says,  ^taU  we  ask  for  is  an  interpretation 
of  the  judgment  that  accords  with  the  pleadings,  the  law,  and  the  facts 
of  the  case,  and  this  gives  Graves  the  amount  very  nearly  as  set  down 
in  the  last  account." 

The  matter  is  certainly  very  complex,  but  a  pains-taking  examina- 
tion has  not  revealed  to  us  any  cause  for  disturbing  the  judgment. 

Judgment  affirmed. 

On  Applications  for  Rehearing. 

Watkin8,  J.  With  the  principles  announced  in  36  Ann.  252,  in 
which  the  previous  account  of  same  executrix  underwent  an  examina- 
tion, we  are  perfectly  satisfied ;  and  we  find  no  occasion  to  disturb  the 
recent  decree,  in  so  far  as  the  oppositions  of  B.  Cousins,  Humble,  tutor, 
or  Shakspeare,  Smith  &  Co.,  are  concerned;  but  upon  a  careful  exam- 
ination of  the  provisional  account  filed  February  4, 1885,  and  the  sup- 
plement thereto  flle*d  on  the  14th  of  April,  1885,  we  feel  satisfied  that 
the  judge  a  quo  made  a  clerical  error  in  his  decree,  in  making  a  deduc- 
tion of  the  sum  of  $6,075.10  from  that  of  $12,999.58,  which  is  the  true 
amount  due  P.  S.  Graves. 

We  adopt  the  following  as  a  correct  calculation,  viz : 

Principal  of  Graves'  debt $16,000  00 

Interest  to  March  3, 1883 1,436  44 

Amount $17,436  44 

By  amount  paid  March  5,  1883 3,000  00 

New  principal $14,4^)6  44 

Interest  to  maturity  first  Hermitage  note 1,187  99 

Amount $15,624  43 
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By  first  Hermitage  note $2,85«  00 

By  cash 600  00—     3,450  00 

New  principal $12,174  43 

Interest  to  date  of  sale  of  Forlorn  Hope,  February  7, 1885 ...         825  13 

Balance  due $12,999  56 

And  to  thia  sum  he  is  entitled,  to  be  paid  out  of  the  proceeds  of  the 
sale  of  the  Hermitage  and  Forlorn  Hope  plantati<ms,  by  preference 
recognized  by  the  judgment  of  the  district  judge. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  former  opinion 
and  decree  herein  rendered,  and  that  of  the  court  a  quay  he  so  amended 
as  to  conform  to  the  aforesaid  calculations;  and  that  same  remain  in 
all  other  respects  undisturbed  j  and  that  all  costH  of  appeal  b^  taxed 
against  the  succession — the  right  of  any  interested  party  to  apply  for  a 
rehearing,  upon  the  points  herein  decided,  within  the  legal  delay,  being 
reserved. 


On   Skconi)  Application    for   Rehearing   on  thk   Part  op  the 
Executrix  and  B.  Cousins. 

In  order  to  make  our  former  opinion  and  decree  plainer,  and  leave 
no  room  for  doubt  aa  to  it>s  true  intent  and  meaning,  we  amend  and 
alter  the  same  so  as  to  read  a«  follows,  viz: 

It  is  ordered,  adjudged  and  decreed  that  P.  S.  (Graves  is  entitled  to 
be  paid  and  shall  receive  from  the  net  proceeds  of  tlie  sale  of  the  one- 
half  of  Forlorn  Hope  plantation,  not  subject  to  the  Gourrier  mortgage, 
and  the  proceeds  of  the  sale  of  the  Hermitage  plantation,  the  net  bal 
ance  of  $12,999.56;  and  if  the  proceeds  of  the  sale  of  the  Hermitage 
plantation,  viz: 

Amount  paid  on  first  account $3,000  00 

Amount  first  Hermitage  note 2,850  OO 

Amount  cash 600  OO 

Aggregating  the  sum  of $6,450  00 

have  not  been  paid  as  stated  in  the  account  and  judgment  appealed 
from,  same  shall  be  puid  him  with  rank  and  preference  as  a  first  mort- 
gage  creditor. 

And  as  thus  explained  our  original  judgment  remains  undisturbed. 
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No.  9750. 

The  State  of  Louisiana  vs.  Isaac  Bibd.  as  497i 

48    463 
1 .    A  charge  of  the  ladjre,  in  a  capital  case,  that  is  not  rednced  to  writing,  and  to  whicli  no      ^^   ^i 

bill  of  exceptions  was  taken  at  the  time,  cannot  he  examined  upon  an  application  bj 

accQited  lor  a  new  trial.    34  Ann.  106,  1213;  35  Ann.  543,  773. 
3 .    Au  objection  that  the  verdiolt  of  the  Jury  is  contrary  to  law  and  the  evidence  is  bad .    33 

Ann.  313;  11  Ann.  476. 

3.  An  objection,  raised  for  the  tlret  time  npon  an  application  for  a  new  trial,  that  one  of 
the  Jnrors  who  tried  the  case  was  an  nnnatoraUaed  citiMn,.comes  too  late;  it  should 
have  been  urged  when  the  juror  was  olTered  to  be  sworn.  8  R.  590 ;  13  Ann.  S76 ,  SI 
Ann.  546,  257;  26  Ann.  383. 

4.  A  juror  cannot  be  heard  to  impeach  his  own  verdict.  3  Ann.  435;  6  Ann.  653;  35  Ann. 
103S. 

APPEAL  from  the  Ninth  District  Court,  Parish  of  Concordia. 
Toung,  J. 
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M.  J,  Cunningham^  Attorney  General,  and  Hugh  TuMiSy  District  Attor- 
ney, for  the  State,  Appellee. 

<?.  Lemle  and  G.  8.  Duke  for  Defendant  and  Appellant. 


Tlie  opinion  of  tlie  Court  was  delivered  by 

W ATKINS,  J.  The  accused  was  indicted  for  the  murder  of  one  John 
Stephenson,  and  from  a  verdict  of  guilty  without  capital  punishment, 
he  has  obtained  this  appeal. 

He  relies  upon  a  bill  of  exceptions  reserved  to  the  refusal  of  the  trial 
judge  to  grant  his  application  for  a  new  trial;  and  upon  one  taken  to 
the  rejection  by  the  court  of  certain  testimony  on  the  trial  of  that 
application. 

Tlie  grounds  npon  which  accused  predicates  his  motion  for  new  trial 
are  in  substance  as  follows,  viz: 

1st.    The  verdict  is  contrary  to  law  and  evidence. 

2d.  The  court  erred  in  not  instructing  the  jury,  at  its  adjournment 
for  dinner,  after  the  evidence  had  been  closed,  and  before  the  argument 
of  counsel,  not  to  speak  about  the  case,  or  reflect  on  the  evidence  that 
bad  been  adduced,  or  form  an  opinion  in  the  case,  until  they  had  heard 
the  argument  of  counsel  and  the  law  bearing  on  the  case. 

3d.  That,  during  the  adjournment  of  court  for  dinner,  and  prior  to 
the  argument  of  counsel,  several  jurors  expressed  themselves  on  the 
case. 

4th.  The  district  attorney  erred  in  not  reading  to  the  jury  the  statute 
of  the  State  under  which  the  party  was  tried. 

5th.    The  court  erred  in  not  instructing  the  jury  as  to  the  penalty 
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attached  to  tlieir  finding  the  prisoner  gniltj  of  murder,  without  capital 
punishment. 

6t1i.  In  consequence  of  said  error  of  the  court,  many  of  the  jurors 
were  misled  with  regard  to  the  term  of  his  imprisonment  in  case  the 
accused  should  be  convicted. 

7th.  That  if  the  jury  had  not  entertained  this  opinion,  they  would 
have  found  a  different  verdict. 

8th.  That  he  believes  one  of  the  jurors  who  tried  the  case,  by  the  name 
of  Fritz  Barmd,  was  not  a  naturalised  citizen  of  the  United  States;  and 
that  the  accused  was  not  aware  of  the  fact  before  going  to  trial. 

II. 

In  State  vs.  Beard,  34  Ann.  106,  we  said:  ^'Although  in  writing,  the 
judge's  charge  was  not  excepted  to:  we  held  in  State  vs.  Ricks,  SH  Ann. 
1098,  that  when  the  charge  was  in  writing  and  embodied  in  the  record, 
we  would  notice  errors,  under  proper  assignment  thereof,  although  not 
presented  by  bill  of  exceptions.  While  not  overruling  this  opinion, 
which,  however,  is  contrary  to  prior  authority  (10  Ann.  460),  and  there- 
fore, to  be  strictly  construed,  we  deem  it  proper  to  say  that  it  is  prefer- 
able that  charges  should  be  excepted  to  when  given,  in  order  that  the 
judge  may  have  an  opportunity  of  explaining  and  correcting  his  charge 
at  the  time;  otherwise,  the  defendant  would  be  at  liberty  to  take  his 
chances  of  acquittal  on  the  charge  as  delivered,  and,  if  convicted,  to 
urge  his  objection  in  subsequent  proceedings.  Only  in  case  of  gross 
and  unambiguous  error  will  we  sustain  objections  to  the  charge,  not 
made  and  presented  by  bill  of  exceptions  at  time  of  delivery." 

In  State  vs.  Curtis,  3^  Ami.  1213,  this  Court  adhered  to  its  ruling  in 
the  last  cited  case. 

In  State  vs.  Sheard  and  Smith,  S5  Ann.  543,  this  Coui-t  said:  ''When 
in  a  criminal  case  no  objection  is  made  by  the  accused,  or  his  counsel, 
to  the  charge  delivered  in  wiitiug,  when  given,  and  no  bill  of  excep- 
tions is  taken  thereto,  and  there  is  no  proper  assignment  of  errors,  etc., 
the  matter  will  not  be  reviewed  by  this  Court,  nor  the  sentence  dis- 
turbed." 

This  ruling  was  approved  in  State  vs.  Riculfii  and  McClung,  35  Ann. 
773;  State  vs.  Chopin,  10  Ann.  458;   State  vs.  Mangum,  35  Ann.  619. 

This  record  fails  to  disclose  that  any  such  charge  was  requested  at 
the  time  of  trial  and  that  same  was  refused  by  the  court.  Certain  it  is 
that  there  is  in  the  record  no  written  charge  to  the  jury. 

The  correctness  of  the  assumed  misdirectious  of  the  judge  in  his 
cl^arge  to  the  jury  cannot  be  heard  and  determined  by  way  of  motion 
for  new  trial. 
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This  disposes  of  the  second,  third,  fiftli,  sixth  and  seventh  grounds 
of  objection  by  the  accused. 

m. 

The  objection  urged  that  the  verdict  of  the  jury  is  "contrary  to  law 
and  evidence,"  is  not  good,  as  its  determination  necessarily  involves, 
questions  of  fact. 

These  were  grounds  of  complaint  that  addressed  themselves  pecul- 
iarly to  tne  discretion  of  the  lower  judge.  36  Ann.  313,  State  vs 
Breckinredge;  11  Ann.  478;  8  R.543. 

IV. 

The  belief  of  the  accused  that "  one  of  the  jurors  who  tried  the  case'' 
was  an  unnaturalized  citizeu,  and  that  he  was  not  aware  of  it,  comes 
with  poor  grace  from  tlie  accused,  after  he  has  taken  his  chances  of 
acquittal  by  the  jury  of  which  this  person  was  a  member. 

It  was  long  ago  held  that  an  objection  to  a  juror,  for  want  of  resi- 
dence, should  be  made  when  he  is  offered  to  be  sworn. 

Such  an  objection  comes  too  late  on  a  motion  for  new  trial.    8  R. 

590,  State  vs.  Kennedy;    18  Ann.  276,  State  vs.  Nolan;    21  Ann.  646, 

State  vs.  McLean ;  21  Ann.  257,  State  vs.  Parks;  26  Ann.  383,  State  vs. 

Brown. 

V. 

The  question  remaining  for  discussion  is,  whether  a  petit  juror  can 

be  permitted  to  impeach  his  own  verdict.    Repeated  decisions  of  this 

Court,  and  of  its  predecessors,  have  steauily  maintained  the  negative 

of  that  proposition.    3  Ann.  435,  State  vs.  Caldwell;  6  Ann.  663,  State 

vs.  Butler;  35  Ann.  1032,  State  vs.  Cheshire. 

VI. 
Altogether,  the  motion  of  accused  for  new  trial  is  without  merit,  and 
we  find  no  ground  of  objection  to  the  trial  judge's  conduct  of  the  case; 
and  it  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of 
the  jury  and  judgment  of  the  court  appealed  from  be  aflSrmed,  ^vitli 
costs  of  both  courts  taxed  against  the  appellant. 


No.  9732.  '38  m 

The  State  ex  rel.  Citizens'  Bank  vs.  Judqe  op  Seventh  Dis- 
trict Court,  Parish  of  Catahoula. 

B|j6otmeiit  proceedings  are  inmmary  in  character. 

A  prajer  that  the  defendant  be  cited  is  not  a  converaion  of  such  proceedings  into  ordinary 

ones.    The  word  need  is  that  foand  In  the  statnte. 
Mandamui  is  the  appropriate  remedy  to  compe]  the  trial  as  tummary^  of  snch  snit,  where 

the  district  Judge  has  on  that  account  ruled  as  a  question  of  practice,  or  prooedore.  that 

It  haa  ceaaed  to  be  snch  and  had  been  converted  into  an  ordinary  action. 
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A    PPLICATION  for  Mandamus. 


JElam  dt  Luce  for  the  Relator. 

F,  L.  Richardson  for  the  RespondeDt. 


The  opinion  of  the  Court  was  delivered  by 

Bekmudez,  C.  J.  This  is  nii  application  for  a  mandamus  to  compel 
the  district  jndge  to  try  summarily  a  suit  brought  by  the  relatrix  bank 
to  eject  a  tenant  from  a  plantation. 

The  judge  returns,  admitting  his  refusal  to  proceed  in  a  siunniary 
manner,  for  the  reason  that  the  relatrix  has  resorted  to  the  ordinary 
process  and  that  the  defendant,  even  then,  was  entitled  to  the  usual 
delays  before  the  case  could  legally  be  fixed,  which  delays  were  not 
given  before  the  fixing. 
The  plaintiff  in  the  ejectment  suit  prayed  that  the  defendant,  Lid- 
.  dell,  be  cited.  The  citation  issued  on  the  2d  of  March,  ult,^  allowing 
eleven  days  to  defend.  It  was  served  on  the  following  day.  On  the 
11th,  the  court  fixed  the  case  for  trial  on  the  15th,  at  a  stated  hour. 

The  defendant  then  opposed  the  trial  because  the  proceeding  was 
one  via  ardinaria,  and  because  the  case  was  prematurely  fixed. 

It  cannot  be  claimed  that  the  plaintiff  converted  this  case  (which  the 
law  declares  shall  be  tried  in  a  summary  way)  into  an  onlinary  one, 
because  she  asked  for  citation  against  the  defendant. 

The  very  law  which  provides  for  a  summary  trial,  directs  that  the 
defendant  shall  be  cited.    R.  S.  2155, 2156;  see  also,  R.  C.  C.  2713. 

It  was  in  strict  compliance  with  that  law  that  citation  was  asked 
and  issued. 

We  have  no  concern  with  the  correctness  of  the  proceeding  in  fixing 
the  case  before  the  expiration  of  the  delay  allowed  by  the  citation  to 
appear  and  defend  the  suit. 

The  judge  refused  to  try  the  suit  as  a  summxiry  case,  because  it  had 
been  converted  into  an  ordina^^j  one,  and  the  object  of  the  present  pro- 
ceeding is  to  compel  him  to  try  it  summarily. 

Having  reached  the  conclusion  that  the  plaintiff,  by  asking  that  the 
defendant  be  dted,  has  not  altered  the  character  of  the  suit,  it  is  the 
clear  dutv  of  the  district  iudge  to  hear  and  determine  it  as  sueh. 

The  remedy  souirht  is  appropriate.  34  Ann.  1178;  32  Ann.  543,  597, 
774:  High  on  Ex.  Rem.  $$  151,  250. 

It  is  therefore  ordered  that  the  alternative  mandamus  herein  issued 
be  made  peremptory,  as  prayed  for. 
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No.  9703. 
The  State  op  Louisiana  vs.  George  Harrison. 

A  partj  who  hac  been  arraigned,  even  though  it  be  on  the  vary  day  of  hie  trial,  and  who 

Koee  to  trial  without  objeoting  to  the  latenesa  of  the  time  at  which  he  was  arraigned. 

cannot  take  advantage  of  the  alleged  irregularity  after  trial,  by  means  of  a  motion  for  a 

new  trial. 
The  order  of  the  trial  )adge  separating  the  witnesses  daring  the  trial,  falls  within  the  legal 

discretion  vested  by  law  In  trial  conrts,  and  a  modification  of  the  same  by  the  Jadge, 

with  in  reasonable  boands,  will  not  be  disturbed  on  appeal. 

\PPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Hicks,  J. 

M,  J,  Cunningham,  Attorney  General,  for  the  State,  Appellee. 
O.  C.  Henderson  and  i>.  T,  Land  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  This  appeal  is  taken  from  a  sentence  of  death  on  a  con- 
viction of  murder. 

It  brings  up  two  points,  by  means  of  a  bill  of  exceptions  and  a  mo- 
tion for  a  new  trial. 

The  latter  complaint  involves  an  alleged  error  in  having  the  accused 
arraigned  on  the  very  day  of  his  trial.  As  the  record  shows  that  he 
was  arraigned,  it  follows  that  issue  had  been  joined  l>etween  the  State 
and  himself;  hence,  it  cannot  be  argued  that  no  isdue  had  been  joined. 
State  vs.  Epps,  27  Ann.  227. 

The  complaint  is  therefore  restricted  to  the  lateness  of  the  arraign- 
ment. If  the  accused  felt  injured  by  that  course,  he  should  have  then 
objected  to  going  to  trial,  and  after  a  showing  of  the  alleged  injury,  he 
should  have  taken  a  bill  from  the  ruling  of  the  judge  refusing  a  post- 
ponement of  the  trial. 

That  objection  is  similar  to  a  motion  for  a  continuance,  and  it  cannot 
avail  as  a  motion  for  a  new  trial,  in  the  absence  of  a  timely  application 
for  further  time  before  trial.  An  accused  who  has  been  arraigned  and 
has  thus  joined  issue  with  the  State,  though  it  be  on  the  very  day  set 
apart  for  his  trial,  and  goes  to  trial  without  objection  and  without 
requiring  further  time  after  arraignment  and  before  trial,  cannot  be 
beard  on  a  motion  for  a  new  trial,  to  urge  that  alleged  irregularity. 

In  all  the  cases  in  which  our  reports  treat  of  the  question  of  the 
proper  time  of  arraigning  the  accused,  it  appears  that  objection  was 
made  before  going  to  trial. 

In  his  bill  the  accused  charges  error  in  the  ruling  of  the  trial  judge, 
who  overruled  i^n  objection  to  the  competency  of  a  State  witness,  for 


88    fiOll 

46  m- 


502 


SUPREME  COURT  OF  LOUISIANA. 


SUtevB.  Griffin. 


the  reason  that  the  witness  had  remained  in  court  during  the  examina- 
tion of  the  other  witnesses,  in  violation  of  the  order  of  the  court  seques- 
tering all  the  witnesses  in  the  case. 

It  appears  from  the  bill  that  the  witness  was  an  officer  of  the  law  and 
had  made  the  arrest  in  the  case,  and  that  he  was  not  aware,  and  that 
the  district  attorney  himself  was  then  ignorant  of  the  fact  that  his  tes- 
timony would  be  needed  in  the  case.  Under  these  circumstances,  the 
judge  would  have  erred  in  excluding  the  testimony  of  the  witness. 
State  vs.  Gregory,  83  Ann.  737. 

In  rulings  involving  similar  questions,  which  properly  belong  to  the 
proper  discipline  of  their  courts,  the  discretion  vested  by  law  in  dis- 
trict judges  will  not  be  interfered  with,  except  in  extreme  cases,  rarely 
to  occur,  of  arbitrary  rulings  operating  great  wrong  to  either  party. 
State  vs.  Watson,  36  Ann.  148. 

An  almost  identical  point  was  presented  in  Ford's  case,  37  Ann.  463, 
and  in  disposing  of  the  argument  thereon,  we  said: 

''The  order  to  separate  witnesses  is  not  one  of  right,  and  its  modifi- 
cation by  the  judge,  within  reasonable  bounds,  will  not  be  distorbed 
on  appeal."  See  also  Bishop  Crim.  Procedure,  2d  ed.,  vul.  1,  sees.  1086, 
1087, 1088;  and  State  vs.  Revels,  34  Ann.  383. 

The  record  discloses  no  error  to  the  prejudice  of  the  accused,  who 
can  therefore  obtain  no  relief  tlirongh  his  appeal. 

Judgment  affirmed. 
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No.  9605. 
The  State  of  Louisiana  vs.  Mart  Griffin. 

Objection  to  an  indictment  baaed  on  the  gronnd  that  a  member  of  the  grand  Jury  that  foand 
the  bill  was  disqualifled,  most  be  urged  before  trial,  and  cannot  be  taken  advantage  of 
by  motion  for  new  trial  or  motion  in  arrest. 

Where  there  are  two  Judges  in  the  same.district  clothed  with  equal  powers  and  Jurisdiction 
and  authorised  by  statute  to/provide  rules  for  the  regulation  of  their  courts^and  fix  the 
terms  thereof,  and  under  this  authority  they^have  fixed  their  respeotiTe  terms,  it  does 
not  TiUate  the  proceedings^beoanse  an  accused  has  .been  tried  and  <:onyicted  at  a  term 
of  the  court  which  the  Judge  presiding  thereat^ was  'only' authorised  to  hold  in  the 
absence  of  or  inability^of  the  other  Judge  to  attend,  to  whom  such  term  was  regularly 
assigned  under  the  rules,  where  such  absence  or  inability  is  shown  by  the  reoord . 

APPEAL  from  the  Twentieth  District  Court,  Parish  of  Assump- 
tion.   Beattie,  J. 

M.  J,  Gunningkam,  Attorney  General,  and  E,  A.  SulUiHinf  District 
Attorney,  for  the  State,  Appellee. 

Walter  Onion  for  Defendant  and  Appellant. 
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Tbe  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  appeals  from  a  sentence  of  life  imprison- 
ment for  m  order. 

Among  other  defenses,  she  urged  in  the  court  below  and  again  before 
this  Court: 

That  one  of  the  members  of  the  grand  jury  that  found  the  bill  against 
her  was  not  a  citizen  of  the  United  States,  and  that  such  fact  was  not 
ascertained  till  aft«r  verdict. 

She  made  this  a  ground  of  a  motion  for  a  new  trial,  and  on  the  trial 
of  that  motion  proved  the  fact  alleged. 

There  is  no  doubt  but  that  an  indictment  of  a  grand  jury,  one  or 
more  of  whose  niembers  labors  under  such  a  disqualification  as  the  one 
mentioned,  is  invalid.  All  authorities  agree  on  this  point.  Wharton 
Criminal  Practice  and  Pleadings,  sees.  845,  3465  8  R.  513, 616;  21  Ann. 
251. 

The  question  of  difficulty  on  this  point  is  whether  such  disqualifica- 
tion can  be  urged  after  arraignment  and  plea  or  after  conviction.  Upon 
this  point  the  authorities  are  divided. 

In  the  case  of  the  State  vs.  Parks,  21  Ann.  251,  it  was  held  that  such 
disqualification  was  fatal  to  the  indictment  and  could  be  urged  in  a 
motion  for  a  new  trial. 

The  judge  a  quo  overruled  the  motion  for  a  new  trial  on  the  author- 
ity- of  the  case  of  State  vs.  McGee,  36  Ann.  207,  which  he- claimed  over- 
ruled the  doctrine  of  the  previous  decision  in  the  Parks  case  referred  to. 

It  is  claimed  in  tlie  brief  of  defendant's  counsel  that  the  decision  in 
this  Parks  case  has  been  approved  in  several  decisions  rendered  by  the 
present  Court,  and  he  refers  us  to  the  cases  of  State  vs.  Washington, 
33  Ann.  896;  State  vs.  Washington,  1404;  and  State  vs.  Rowland,  36 
Ann.  193. 

In  the  first  of  the  above  cases,  among  the  errors  assigned  was  one  to 
the  effect  that  the  grand  jury  that  found  the  bill  was  incompetent 
because  drawn  by  commissioners  unknown  and  without  legal  authority 
to  act.  It  was  held,  ^'that  such  objection,  urged  only  after  plea  and 
trial  and  on  motion  for  a  new  tnal,  comes  too  late;''  and  further,  'Hhat 
if  it  had  been  seasonably  made  before  trial  it  would  have  been  fatal ;" 
the  Parks  case  being  mentioned  only  to  distinguish  it  from  the  case 
then  under  consideration. 

In  the  next  case  (Washington)  the  disqualification  of  the  grand  jury 
was  sought  to  be  taken  by  a  motion  in  arrest  of  judgment.  That  was 
the  precise  issue,  and  it  was  held  that  it  could  not  be  done. 

In  the  case  of  Rowland  (36  Ann.  193),  the  issue  touching  the  disqual- 
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ification  of  a  grand  jaror  was  raised  by  a  motion  to  qaash,  and  the 
motion  was  sustained,  the  Court  only  deciding  in  accordance  with  set- 
tled jurisprudence  on  the  point  that  the  ohix^ction  was  seasonably  made 
and  was  fatal  where  urged  by  this  mode  after  indictment  but  before 
arraignment. 

Prom  this  brief  review  it  will  be  seen  that  this  Court  is  not  commit- 
ted to  the  doctrine  of  the  Parks  case.  On  the  contrary,  we  believe 
that  the  principle  enunciated  in  the  McGee  case,  36  Ann.  207,  is  cor- 
rect. That  decision  is  amply  suBtained  by  the  preponderance  of  au- 
thority, as  shown  by  the  precedents  cited  in  the  decision. 

The  other  ground  of  resistance  relied  on  by  the  defendant  is  the 
alleged  want  of  jurisdiction  or  power  in  the  judge  who  presided  in  the 
trial  of  the  case.    The  facts  relating  to  this  point  are  these: 

The  appeal  comes  from  the  parish  of  Assuoiption,  where  the  accused 
was  tried  and  convicted.  Assumption  is  in  the  t\yentieth  judicial  dis- 
trict, in  which  district  there  are  two  judges,  Judges  Beattie  and  Kno- 
bloch.  Among  the  rules  adopted  by  these  officers  for  the  regulation 
and  performance  of  their  judicial  functions  is  one  to  the  effect  that  the 
terms  to  be  held  by  each  judge  and  the  months  for  holding  same  were 
specified;  and  it  is  urged  that  the  trial  took  place  before  Judge  Beattie 
at  a  term  of  court  which,  under  said  rule,  should  have  been  held  by 
Judge  Knobloch. 

It  may  well  be  questioned,  in  view  of  the  fact  that  the  court  before 
which  this  trial  took  place  and  all  the  proceedings  were  instituted  and 
conducted  had  complete  jurisdiction  of  the  offense  with  which  the 
accused  was  charged  ratiofhe  materia^  whether  an  alleged  irregularity 
such  as  we  are  now  considering,  growing  out  of  an  infringement  of  a 
rule  agreed  on  by  the  two  judges,  could  be  of  such  gravity  as  to  vitiate 
the  proceedings  in  question.  But  be  that  as  it  may,  we  find  another 
of  these  rules  adopted  by  the  judges  is  in  the  following  words: 

<^  It  is  further  ordered  that  the  said  judges  may  by  agreement  among 
themselves  interchange  the  holding  of  these  terms,  and  that  either  of 
them  may,  in  case  of  the  absence  or  nonability  to  preside  ot  the  other, 
hold  the  ticrms  provided  to  be  held  by  his  colleague.^^ 

The  record  shows  that  in  conformity  to  this  rule.  Judge  Knobloch 
called  on  Judge  Beattie  to  preside  at  the  term  to  be  held  by  him  in  the 
month  of  November,  for  the  reason  of  his  inability  to  be  present  at  that 
term.  Accordingly  the  tenn  was  held  by  Judge  Beattie,  when  the 
defendant  was  tried  and  convicted. 
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The  rules  referred  to  were  not  violated  but  fully  complied  with,  and 
therefore  the  irregularity  charf^ed  did  not  exist. 

The  accused  was  legally  tried  and  convicted  and  sentenced,  and 
there  is  nothing  in  the  record  to  afford  him  relief. 

The  judgment  is  therefore  affirmed. 


No.  8261. 

The  State  ex  rel.  Josiah  Fisk  vs.  Police  Jury  of  the  Parish 

OF  Jefferson,  Left  Bank. 

1 .    In  a  case  wherein  the  Jod^ment  of  this  Court  has  been  reversed  by  the  Snpreme  Court . 
of  the  United  States,  and  remanded  **  for  farther  proceedings  to  be  had  therein  not 
Inconsistent "  therewith,  this  Court  is  fully  competent  to  Judge  of  cUl  faett  not  set  forth 
in  that  finding,  and  deci-ee  as  in  its  opinion  Justice  may  require.    91  U.  S.  423,  Ez  parte 
French ;  U.  S.  R.  S.  709,  and  authorities  cited. 

S.  The  failure  of  an  appellee  to  request  an  amendment  of  the  Judgment  of  the  district 
court,  and  an  increase  of  the  tax  levy  ordered  therein,  deprives  him  of  remedy  therefor 
in  this  Court. 

ON  MOTION  and  Suggestion  of  the  Relator  to  Execute  the  Decree 
of  the  Supreme  Court  of  the  United  States. 


Ghas.  Louque  for  Plaintifif  and  Appellant. 

8.  8,  Carlisle  and  James  D.  GolevMm  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  It  appears  from  a  re-examination  of  the  record  herein 
that  the  relator  avers  that  defendant  parish  was  indebted  to  him  in  the 
sum  of  94,454  (in  capital),  which  with  costs  and  interest  added, 
aggregates  the  sum  of  $5,411,  and  which  is  evidenced  by  Rundry 
judgments  enumerated,  that  ^'  were  to  enforce  contracts  which  were 
made  during  the  years  1871,  1872, 1874,  1875, 1876  and  1877.  That 
during  that  period  of  time  the  limit  of  taxation  for  parochial  purpose 
was  100  per  cent  of  the  State  tax  for  any  year.    That  during  said  years 

the  rate  of  taxation  was  as  follows:  For  1871, ;  for  1872,  21i  mills  j 

1873  to  1876,  inclusive,  14i  mills;  1877,  13  mills.  That  during  that 
period  of  time,  the  rate  of  taxes  levied  by  the  police  Jury  was  10  mills 
on  the  dollar  with  the  exception  of  1876,  when  the  rate  was  increased 
to  14i  mills.  The  assessment  rolls  of  the  police  jury  of  Jefferson,  left 
bank,  amounts  to  the  sum  of  $594,719,  and  it  is  necessary  to  levy  a 
tax  of  ten  mills  thereon. 

^'  That  it  is  made  the  dut>  of  the  police  jury  to  Uvy  the  taxes,  and  no 
other  person  has  the  right  to  exercise  that  power." 
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He  fTirther  allegeg  tliat  biB  8o]e  remedy  is  by  niandanius  to  compel 
t)ie  police  jury  to  levy  a  tax  sufficient  to  pay  said  judgments,  aud  he 
prayed  for  an  alternative  writ  of  mandamus  against  the  police  jury, 
and  the  sheriff  and  €sc  offleio  tax  collector,  to  compel  the  one  to  levy 
and  the  other  to  collect, ''  a  tax  of  10  mills  on  the  dollar  of  all  assessed 
property  within  said  parish,  left  bank,  to  pay"  said  judgments;  and 
to  apply  the  same  when  collected  to  the  payment  of  same. 

He  also  alleged  that  said  judgments  evidenced  protected  contracts, 
in  the  sense  of  Article  10  of  the  United  Stales  Constitution. 

The  preliminary  writ  was  granted.  To  this  petition  the  defendant 
police  jury  aver  that  they  have  exhausted  their  power  of  taxation,  and 
levied  the  highest  rate  authorized  by  law ;  and  ''  that  during  the  years 
from  1870  to  the  present  time,  inclusive,  the  several  police  juries  ex- 
hausted their  powers  and  limit  of  taxation  that  was  authorized  by 
law,^'  and  they  pray  for  the  rejection  of  defendant's  demands. 

On  the  tiial  it  was  ''admitted  that  the  rate  of  taxation,  both  for  State 
and  parish,  is  as  stated  in  the  petition  filed  in  this  suit,  and  for  the  yean 
therein  stated,  and  that  the  police  jury  has  never  passed  any  ordinance 
to  levy  a  tax  to  pay  the  judgments  mentioned."  There  was  no  coun- 
ter-ruling evidence  adduced  by  defendant. 

The  district  judge  assigned  as  one  of  his  ''reasons  for  judgment," 
that  it  appeared  from  the  evidence  that  relator  is  a  contract-creditor 
of  the  defendant  parish,  and  that  at  the  time  ''his  judgments  were  ren- 
dered Act  69  of  1869,  reeuacted  in  the  Revised  Statutes  of  1870  as 
Sections  2628,  2629,  2630,  2747,  2748  and  2749.  was  in  full  force  and 
effect,  aud  constituted  a  part  of  the  contract,  as  well  as  of  the  judg- 
ments."   4  Wallace,  535;  31  Ann.  747,  Moore  vs.  City  of  New  Orleans. 

But  the  district  judge  limited  his  decree  to  relator's  judgments  Nos. 
4032,  4102  and  1337,  and  rejected  and  disallowed  judgment  No.  4302, 
on  the  sole  ground  that  same  "  appears  to  have  been  rendered  after  the 
repeal  of  the  Act  of  1869." 

The  judgment  appealed  from  ordered  the  defendant  police  jury  to 
budget  said  first  three  judgments,  and  to  levy  "  a  tax  of  six  mills  on 
the  dollar  of  the  assessed  property  of  the  parish  to  pay  the  above  judg- 
ments, interest  and  cost;"  and  that  the  sheriff  and  ex  officio  tax  col- 
lector be  ordered  to  collect  said  tax  and  apply  the  proceeds  thereof  to 
relator's  judgments  pro  tanto. 

From  that  judgment  the  defendant  appealed ;  and  in  this  Court,  rela- 
tor, in  .his  answer  to  the  appeal,  prays  "  that  the  judgment  of  the  lower 
court  be  amended  so  as  to  include  in  the  mandamus  judgment  No.  4802, 
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for  $2,107.31,  iDtereBt  nud  cost,  and  aa  amended  that  the  jndgment 
appealed  from  be  affirmed  with  coat." 

This  Court  reversed  the  judgment  of  the  lower  com*t  and  refused 
the  mandamus  prayed  for,  at  relator's  cost. 

The  relator  applied  to  the  United  States  Supreme  Court  for  a  writ  of 
error,  and  upon  trial  therein  the  judgment  of  this  Court  was  reversed 
and  remanded  for  '*  further  proceedings  to  be  had  therein,  not  incon- 
sistent with  the  opinion  of"  that  Court,  the  mandate  whereof  was  filed 
in  this  Court  on  the  9th  of  April,  1886. 

It  is  proper  that  we  should  state  that  we  feel  ourselves  restricted  to 
directing  a  levy  of  six  mills  tax  by  reason  of  relator's  failure  to  request 
this  Court  to  amend  the  judgment  of  the  district  court  which  limited 
the  tax  levy  to  that  rate. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  affirmed  in  so  far  as  it  orders  defendant  police  jury 
to  budget  relator's  judgment  in  suit  No.  1432,  for  Sl50,  with  five  per 
eent  per  annum  interest  from  the  20th  of  April,  1874,  until  paid,  and 
sheriff's  and  clerk's  cost,  aggregating  $112.75 ;  and  the  amount  of  judg- 
ment in  suit  No.  4102,  for  $1,833.87  and  clerk's  cost,  aggregating  $16, 
and  five  per  cent  interest  i)er  annum  from  the  20th  of  April,  1874,  until 
paid;  and  the  amount  of  judgment  in  suit  No.  1337,  for  the  sum  of 
$364,  with  five  per  cent  per  annum  interest  from  March  1,  1875, 
nntU  paid,  and  clerk's  and  sheriff's  cost,  $8.50. 

It  is  further  ordered,  adjudged  and  decreed  that  said  defendant  police 
jury  levy  an  additional  tax  of  six  mills  on  the  dollar  of  all  the  assessed 
property  of  the  parish  to  pay  the  above  judgments,  interest  and  cost; 
and  that  the  sheriff  and  ex  officio  tax  collector  proceed  to  collect  said 
tax,  and  same,  when  collected,  to  pay  relator  in  satisfaction  of  said 
Judgments  pro  tanto. 

It  is  further  ordered,  adjudged  and  decreed  that  said  judgment  and 
decree  be  annulled,  avoided  and  reversed  in  so  far  as  it  rejects  and  dis- 
allows relator's  judgment  No.  4032,  for  $2,107,  with  five  per  cent  per 
annum  interest  from  the  18th  of  March,  1878,  and  clerk's  and  sheriff's 
cost,  $50. 

And  it  is  now  ordered,  adjudged  and  decreed  that  said  sum  be 
included  in,  and  covered  by,  the  budget  and  levy  the  defendant  police 
jury  are  herein  required  to  make;  said  sum  to  be  included  in  said  six 
mills  tax  therein  ordered  to  be  levied,  assessed,  collected  and  applied 
to  relator's  judgments;  as  well  as  the  cost  of  suit  in  the  Supreme  Court 
of  the  United  States,  and  specified  in  the  annexed  mandate ;  as  also  the 
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the  cost  of  thifl  Court  and  that  of  the  court  a  qua,  taxed  against  the 
defendant. 

It  is  finally  ordered,  adjudged  and  decreed  that  the  alternative  writ 
of  mandamuB  prayed  for  be  made  peremptory — fully  reserving  relator's 
right  to  an  additional  tax  if  six  mills  levy  proves  inadequate. 


No.  8363. 
JosiAH  FiSK  VS.  The  Police  Jury  of  the  Parish  of  Jefferson, 

LEFT   BANK. 

The  plaintiff  and  appellee  having  failed  to  make  the  police  jnry  party  to  rale  on  sherift 

and  assessor,  to  assess  the  tax  demanded,  this  Court  cannot  afford  him  relief. 
Proceedings  by  mandamns  are  tlrieti  furU,  and  must  conform  to  Code  of  Praotiee. 

N   MOTION  and  Suggestion  of  Plaintiflf  to  Execute  the  Decree 
of  the  Supreme  Court  of  the  United  States. 


0 


Ohas,  Lauque  for  Plaintiff  and  Appellant. 

5.  8,  Carlisle  and  James  D,  Coleman  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  It  appears  from  the  record  herein  that  plaintiff,  on 
suggesting  to  the  district  court  that  he  had  two  judgments  against  the 
defendant  parish,  Nos.  1291  and  1292,  in  which  the  coart  rendering  the 
same  ordered  a  tax  to  be  levied  to  pay  said  judgments,  prayed  an  order 
of  the  court  requiring  the  ^^  sheriff  and  ex  officio  tax  collector,  and  the 
police  jury  of  Jefferson,  left  bank,  to  show  cause  on  Monday,  the  4th 
day  of  April,  at  11  o'clock  a.  m.,  why  a  mandate  should  not  issue  from 
this  court  ordering  said  sheriff  to  collect  a  tax  sufficient  to  pay  said  judg- 
ments in  accordance  with  the  terms  thereof.^' 

To  this  proceeding  defendant  excepted  on  the  grounds,  viz: 

1st.  Because  said  motion  and  rule  are  defective  and  insufficient  in 
their  grounds. 

2d.    Because  said  judgments  are  absolutely  null  and  void,  etc. 

3d.  Because  plaintiff''s  proceeding  for  mandamus  herein  is  not  by 
petition  and  oath,  as  required  by  C.  P.  829. 

Subsequently,  a  similar  rule  was  taken  on  the  assessor,  and  a  like 
exception  taken  ]  and  thereafter  said  exceptions  were  overruled,  and  a 
judgment  rendered  requiring  '^  that  the  State  assessor,  P.  A.  Bienvenu, 
be  ordered  to  assess  a  parish  tax  at  a  sufficient  rate  x>er  cent  upon  the 
assessment  roll  of  the  current  year  1881,  of  all  assessed  property  within 
said  parish  of  Jefferson,  left  bank,  to  pay  said  judgments;"  and  requir- 
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ing  the  sheriff  and  ex  officio  tax  collector  to  collect  and  apply  the  saiJie 
to  their  paymept. 

From  this  judgment  the  defendant  appealed  to  this  Court,  and  they 
decided  that :  *^  The  judgment  orders  the  assessor  to  assess  a  parish  tax 
to  an  amount  sufficient  to  satisfy  plaintiff's  judgments.  No  such 
authority  as  that  imposed  upon  the  assessor,  i.  «.,  the  levying  of  a  tax, 
is  authorized  by  law.  Taxes  for  parochial  purposes,  or  to  settle  paro- 
chial indebtedness,  can  only  be  levied  under  the  conditions  established 
by  the  legislative  will — by  the  police  jury.  This  levy  must  first  be  made 
by  the  proper  authorities,  without  which  the  assessor  and  the  sheriff' 
are  powerless  to  extend  on  the  roll  the  amount  of  the  tax,  or  to  collect 
the  same. 

''As  we  have  said  before,  in  order  to  enforce  the  law  (since  repealed) 
which  was  in  existence  at  the  time  the  debt  was  contracted  and  the  judg- 
ment rendered,  it  must  be  shown  that  the  repeal  of  the  law  was  inope- 
rative, because  impairing  the  obligation  of  a  contract,  and  that  the 
judgment  was  based  upon  a  contract.  No  such  evidence  is  afforded 
by  the  record  herein." 

From  this  judgment  a  writ  of  error  was  prosecuted  to  the  United 
States  Supreme  Court,  and  upon  trial  therein  the  judgment  of  this 
Court  was  reversed  and  remanded  to  this  Court  "for  further  proceed- 
ings to  be  had  therein  not  inconsistent  with  the  opvnion^  of  that  Court. 

Referring  to  the  opinion  on  file  herein,  we  find  this  expression,  viz: 
"  These  cases  are  brought  before  this  Court  by  writs  of  error  to  the 
Supreme  Court  of  Louisiana.  As  they  involve  the  same  questions, 
between  same  parties,  they  may  be  decided  together."  The  Court  then 
proceeds  to  discuss  the  ground  of  their  jurisdiction  to  review  these 
judgments,  viz:  whether  "  they  are  founded  on  a  law  of  the  State  which 
impaired  the  obligation  of  his  contract,  to  wit:  the  contract  on  which 
he  procured  the  judgments  already  mentioned,"  and  held  that  plain- 
tiff's judgments  evidenced  protected  contracts  in  that  sense,  and  the 
constitutional  provision  invoked  as  limiting  the  power  of  the  defendant 
police  jury  in  levying  taxes  was  in  plain  violation  thereof,  and  inoper- 
ative so  far  as  they  are  concerned. 

But  that  decree  did  not  alter,  amend  or  revise  the  other  portion  of 
the  former  decree  of  this  Court  to  the  effect  that  the  assessor  had  no 
power  to  lefmf  a  tax — hence  that  part  of  same  remains  in  full  force  and 
effect. 

It  is  therefore  ordered  that  former  decree  of  this  Court  remain  undis- 
turbed, and  that  all  costs  of  the  district  court  and  of  this  Court  be  taxed 
against  the  plaintiff  and  appellee — without  prejudice,  however,  to  his 
right  to  enforce  his  judgments  against  defendant  by  such  other  and 
further  proceedings  as  he  may  be  entitled  to  under  the  decree  of  the 
Supreme  Court  of  United  States. 
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No.  9554. 
Succession  of  R.  F.  Theurer. 


38    510 
48    7331 

^ \    On  Pktition  for  Nullity  of  Will. — ^Opposition  to  Account,  etc. 

fi  92      547i     -^^^"^^^^  ^^  invent oriea  recorded  to  preserTe  the  mortgage  of  minore  are  not  eridesoe  of 
the  Talidity  of  the  minor's  claim,  mnch  less  are  they  oonolnslve  against  the  tutor  as  to 


547i 

. —           I  we  T»iiai«y  oi  uie  minors  ciaim,  mncn  less  are  m 

1^     lOQ  ^^^  amount  appearing  on  them  to  be  due  the  minor. 

■ *  And  as  the  general  mortgage  created  by  recording  thei 


And  as  the  general  mortgage  created  by  recording  these  abstracts  is  not  fixed  in  amount  br 
snob  recording  merely,  so  a  special  mortgage  on  a  particular  piece  of  property,  executed 
under  permission  ot  the  court  to  replace  that  general  mortgage,  does  not  irrevocably  fix 
the  sum  stated  therein  as  the  sum  secured  to  be  the  sum  due  the  minor. 

And  hence  it  follows  that  where  a  special  mortgage  has  been  given  by  a  natural  tutor  to  se 
cure  to  his  son  and  ward  the  one-half  of  the  community  property  as  it  appears  on  the 
inventory  without  deduction  of  the  community  debts,  and  in  sub9equent  proceedings  in 
settlement  of  the  succession  it  is  claimed  that  the  sum  secured  in  the  mortgage  is  re- 
ducible by  the  debts  that  have  been  paid,  evidence  of  such  payment  and  of  tjie  condi- 
tion ot  the  succession  when  it  fell  to  the  heir  is  admissible  in  order  to  ascertain  what 
was  the  actual  value  of  the  succession  at  that  time. 

This  does  not  abrade  the  general  doctrine  that  protects  the  sanctity  of  Judicial  dedarationa 
and  anthentic  acts.  These  acts  of  a  tutor  are  required  to  be  done  in  certain  oontin- 
genoies  to  accomplish  certain  purposes,  and  the  law  that  required  the  performance  of 
them  fixes  their  meaning  and  limits  their  effect  and  consequence . 

In  the  interpretation  of  wills  the  principal  aim  must  be  to  discover  the  intention  of  the  tea- 
tator  and  the  first  duty  is  to  give  effect  to  that  intention  unless  the  law  reprobates  it. 
To  accomplish  this,  conflicting  clauses  must  be  harmonized  or  if  they  are  irreconcilAble. 
the  last  disposition  must  prevail  over  those  that  precede  it.  Courts  will  presume  that  a 
testator  meant  to  dispoee  of  his  property  as  the  law  permits  him  to  do  rather  than  that 
he  intended  to  do  what  was  unlawful,  and  will  construe  his  disposition  accordingly. 

There  is  not  a  prohibited  substitution  in  this  disposition  of  property  by  last  will ;— '  I  give 
and  bequeath  to  my  wife  all  the  property  movable  and  immovable  which  I  leave  at  my 
death  but  in  usufruct  only,  and  after  her  death  said  property  is  to  be  divided  equally 
betwesn  my  son  and  the  heirs  of  my  said  wife,  and  for  that  purpose  I  give  her  in  full 
ownership  one-half  of  what  I  may  leave,  and  the  other  half  to  my  said  son  to  be  by  him 
ei^oyed  after  the  death  of  my  said  wife." 

Construed  to  mean  that  one-half  of  the  estate  was  bequeathed  to  the  wife  in  full  ownership 
and  the  other  half  to  the  son,  but  as  the  testetor  could  give  to  his  wife  no  more  than  one- 
third  of  his  estete,  the  son  being  of  a  previous  marriage,  her  bequest  was  reduced  to 
one-third. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 

Braughuy  Buck,  Dinkelapiel  <&  Hart  for  Plaintiff  and  Appellee. 

White  d  Saunders,  Semmee  &  Legendre  and  E,  J,  Wenck  for  Defend- 
ant and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  first  wife  of  R.  F.  Theurer  died  in  1869  leaving  si 
son  sole  issue  of  her  marriage.  The  only  asset  of  her  succession  was 
her  share  of  the  community,  and  the  invent<»ry  shewing  the  appraised 
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valae  thereof  to  be  $37,897.31 ,  ODe-balf  of  that  sum  was  certified  by  the 
clerk  as  the  appraised  value  of  the  minor's  property.  The  property 
coDsisted  of  a  stock  of  goods  appraised  at  $24,897.31  and  the  residue 
was  the  appraisement  of  tl:e  real  estate.  No  mention  of  debts  ap- 
peared on  the  inventory.  Shortly  after  the  wife's  death  the  husband 
applied  for  the  adjudication  to  himself  of  her  share  of  the  community 
and  after  the  usual  proceedings  the  abjudication  was  made.  The  hus- 
band then  applied  for  permission  to  substitute  a  special  mortgage  in 
lien  of  the  general  one  that  resulted  from  recording  the  abstract  of  the 
inventory  and  permission  having  been  given,  a  special  mortgage  was 
Kiveu  by  him  for  $18,948.65  the  full  amount  of  the  inventoried  value  of 
one-half  of  the  community  property. 

Theurer  married  again  shortly  after  his  first  wife's  death.  This 
second  marriage  lasted  about  fifteen  years  but  there  was  no  issue  of  it. 
He  died  in  18^4  leaving  his  second  wife  surviving  and  the  son  of  his 
first  marriage  as  his  only  heir.  His  will  was  probated  and  contains 
this  disposition  of  liis  property; — 

**I  give  and  bequeath  to  my  wife  Wilhelmina  Henrietta  Theurer  all 
the  property  movable  and  immovable  which  I  leave  at  my  death,  but 
in  usufruct  only ;  and  after  her  death  said  property  is  to  be  divided 
equally  between  my  son  and  the  heirs  of  my'  said  wife,  and  for  that 
purpose  1  give  her  in  full  ownership  one-half  of  what  I  may  leave,  and 
the  other  lialf  to  my  said  son  to  be  enjoyed  by  liim  after  the  death  of 
my  said  wife." 

Mrs.  Theurer  was  appointed  executrix  in  the  will,  qualified,  and  filed 
a  provisional  account  which  was  opposed  by  C.  W.  Theurer  the  son, 
the  opposition  being  based  mainly  on  the  claim  asserted  by  him  to  be 
recognized  as  a  creditor  of  his  father's  estate  for  $18,948.65,  the  inven- 
toried value  of  one-half  of  the  community  between  his  father  and 
mother,  with  interest  from  the  date  of  his  mother's  death.  Pending  this 
opposition  he  filed  a  suit  against  his  step-mother  to  annul  his  father's 
will  and  demanded  a  partition,  which  she  answered  denying  that  he 
was  a  creditor  on  the  ground  that  the  community  of  the  first  marriage 
was  insolvent,  and  averring  the  validity  of  the  will  but  admitting  that 
the  disposition  in  her  favour  was  reducible  to  the  disposable  quantum. 
This  suit  and  the  opposition  to  the  account  were  tried  as  one  and  the 
court  sustained  the  opposition,  declared  the  will  to  be  valid,  inter- 
preted it  as  giving  to  the  second  wife  the  usufruct  of  one-half  of  the 
estate  and  reduced  it  to  one-third. 

Two  questions  are  presented  for  adjudication  ; — 

1.  Whether  it  is  permissible  to  receive  testimony  of  the  insolvency 
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of  the  first  community  in  the  face  of  the  judicial  proceedings  whereby 
the  wife^s  share  thereof  was  adjudicated  to  the  surviving  husband  and 
a  mortgage  executed  to  secure  the  amount  thereof  to  his  son  and  him. 

2.  Whether  the  will  is  valid  and  if  valid,  what  was  the  meaning  and 
intent  of  the  testator. 

The  widow  offered  in  evidence  an  act  of  sale  from  Caspar  Theurer 
to  R.  F.  Theurer  of  date  Aug.  18,  1868,  of  the  stock  of  goods,  the  price 
being  $25,000  payable  in  two  equal  instalments  one  and  two  years  from 
date — also  these  two  notes  which  she  proposed  to  prove  were  paid 
after  the  dissolution  of  the  first  community,  and  she  offered  fuitber  to 
prove  the  payment  of  other  debts  of  the  first  community  such  as  law 
charges,  revenue  taxes,  etc.  On  objection  by  the  son  the  court  ex- 
cluded the  evidence  on  the  ground  that  it  contradicts  the  judicial  ad- 
missions and  declarations  of  the  testator  and  the  adjudication  made  to 
him  of  tlie  community  property  at  a  stated  price  and  the  judgment 
homologating  and  accepting  the  special  mortgage  to  secure  that  price. 

The  first  wife  died  June  12, 1869.  The  first  maturing  note  for  the 
purchase  of  the  goods  was  not  due  until  Aug.  18,  1869.  It  is  therefore 
certain  that  the  whole  of  the  purchase  price  of  the  goods  was  unpaid 
when  the  first  wife  died,  and  tliat  price  constituted  two-thirds  of  the 
appraised  value  of  the  community  property.  If  evidence  to  shew  this 
condition  of  things  is  legally  inadmissible,  it  is  not  difficult  to  foresee 
what  incalculable  injury  may  ensue  from  the  establishment  of  such  a 
principle,  and  how  a  second  set  of  children  and  their  mother  a  surviv- 
ing widow  may  be  put  at  the  mercy  of  those  by  a  first  marriage. 

It  would  do  violence  to  the  spirit  as  well  as  the  letter  of  the  enact- 
ments providing  for  the  recording  of  abstracts  of  inventories  in  the 
interest  of  minors  to  hold  that  they  were  conclusive  of  the  sum  due 
them.  A  natural  tutor  cannot  be  confirmed  until  this  abstract  has 
been  recorded.  Rev.  Stats,  sec.  2360,  and  to  wait  until  the  debts  have 
been  paid  and  the  residuum  of  the  estate  ascertained  before  recording 
would  leave  the  minor  for  years  sometimes  without  any  protection, 
while  on  the  other  hand  if  the  immediate  or  speedy  recording  of  the 
abstract  is  to  irrevocably  bind  the  parent  to  the  payment  of  the  sum 
appearing  thereon,  he  is  seriously  injured  and  his  resources  perhaps 
fatally  crippled.  The  legislature  therefore  has  ex  industria  declared 
that  the  recording  of  any  instrument  of  this  kind  shall  in  no  manner 
be  evidence  of  the  validity  of  the  debt  or  claim.    Rev.  Stats,  sec.  2S65. 

And  if  the  recording  an  abstract  of  the  inventory  for  the  purpose  of 
creating  a  mortgage  upon  the  general  property  of  the  tutor  is  in  no 
manner  evidence  of  the  validity  of  the  debt  that  such  mortgage  se- 
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cured,  how  can  the  execution  of  a  special  mortgage  by  the  tutor  upon 
a  particular  piece  of  property  for  the  purpose  of  lifting  this  general 
mortgage  be  regarded  as  conclusive  proof  of  the  existence  as  well  as 
the  amonnt  of  th^  debt.  One  and  perhaps  the  chief  object  in  per- 
mitting a  tutor  to  give  a  special  in  lieu  of  the  general  mortgage  upon 
all  his  property  was  to  prevent  a  mass  of  propeity  being  put  out  of 
commerce,  but  this  wonld  be  wholly  defeated  if  a  tutor  should  wait 
nntil  the  residuum  of  an  estate  should  be  ascertained  and  the  minor's- 
share  fixed,  and  wait  he  must  if  it  is  established  as  law  that  when  he 
gives  this  special  mortgage  hie  is  forever  bound  by  its  recitals  of  the- 
sum  dne. 

While  there  has  been  no  express  adjudication  on  the  question  now 
raised  the  judicial  mind  was  manifestly  penetrated  by  the  same- 
thoughts  we  have  nov  expressed,  for  in  Vascocu  v.  Smith,  2  Ann.  828,. 
the  court  say  ''adjudications  of  common  property  to  the  surviving^ 
parent  are  generally  made  without  taking  into  consideration  the 
charges  of  the  succession  of  the  deceased  and  tlieir  gross  amount  does- 
not  of  itself  make  proof  of  the  shares  of  the  heirs,  but  if  it  did,  the 
father  in  this  case  is  the  warrantor  of  the  defendant  so  far  as  the- 
assets  left  by  him  will  go,"  and  in  Massey  v.  Steeg,  12  Ann.  78,  the 
court  pay  **the  heirs  of  tlie  deceased  it  is  perfectly  clear  can  only  claim 
one-half  of  the  price  of  the  adjudication  in  right  of  their  mother,  after 
deducting  therefrom  tl»e  debts  of  the  community  wliich  may  have  been 
extinguished  or  payment  effected  by  their  father  and  natural  tutor^ 
and  the  costs  incurred  in  the  proceedings  relative  to  the  administration 
of  the  estate  and  adjudication  of  tlie  property  to  him.''  This  Court  haa 
held  that  a  special  mortgage  given  by  a  tutor  does  not  import  a  confession- 
of  judgment  for  any  specific  sum,  and  that  executory  process  cannot  issue 
thereon  unless  there  has  been  a  settlement  of  accounts  or  a  statement 
of  them  shewing  the  actual  indebtedness.  Ritter  v.  Faessel,  34 
Ann.  416. 

This  being  so,  and  it  must  be  so  if  the  laws  touching  the  descent  of 
property  and  the  settlement  of  successions  are  regarded,  how  are  heirs 
to  be  restricted  to  their  shares  if  evidence  is  excluded  by  which  alone 
the  shares  can  be  ascertained.  The  minor  child  of  Theurer  was  only 
entitled  to  his  mother's  half  of  the  community,  and  that  half  cannot 
be  ascertained  until  its  debts  are  paid.  If  evidence  of  the  debts  is- 
excluded  there  can  be  no  just  conclusion  reached  of  the  sum  really^ 
due  him. 

We  apprehend  it  is  not  disputed  as  a  general  proposition  that  the 
heir  is  entitled  only  to  the  residuum  of  an  estate  after  its  debts  are- 
as 
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paid,  but  it  is  argued  the  rules  of  evidence  vigorously  forbid  proof 
offered,  as  tliis  is  alleged  to  have  been  offered,  to  contradict  judicial 
admissions  and  recitals  in  an  authentic  act. 

In  ruling  that  the  evidence  tendered  by  the  widow  should  have  been 
received,  wc  have  no  idea  of  abrading  the  general  principle  that  pro- 
tects the  sanctity  of  judicial  declarations  and  authentic  recitals,  nor 
do  we  tliink  that  principle  at  all  involved  in  the  present  discussion. 
We  but  give  effect  to  an  express  law  when  we  say  that  recording  an 
inventory  is  no  evidence  that  any  sum  is  due  a  minor,  and  we  deduce 
the  corrollary  that  as  tliat  act  is  done  for  the  purpose  of  creating  a 
general  mortgage,  the  substitution  of  a  special  mortgage  in  lieu  of  it 
no  more  concludes  the  partieo  as  to  the  amount  of  the  debt  than  does 
the  recording  of  the  inventory.  They  are  each  and  all  particular  acts 
required  to  be  done  in  certain  contingencies  to  accomplish  certain 
purposes,  and  the  law  that  required  the  performance  of  them  fixes 
their  meaning  and  limits  their  effect  and  consequence. 

The  will  is  attacked  as  containing  a  prohibited  substitution.  Un- 
doubtedly it  does,  if  one  clause  is  to  be  read  to  the  exclusion  of 
another,  or  if  a  part  of  a  clause  is  to  be  read  omitting  other  significant 
parts  of  it. 

Modern  jurisprudence  has  long  imperatively  demanded  that  the 
intent  of  a  testator  must  be  extracted  from  his  language  however 
obscure,  if  it  be  possible,  and  that  effect  must  be  given  to  that  intent 
unless  the  law  reprobates  it,  and  therefore  apparently  conflicting 
clauses  must  be  harmonized  or  if  they  cannot  be,  one  must  prevail 
over  another.  Words  are  accordingly  construed  in  their  common 
acceptation  rather  than  by  their  technical  meaning.  Succ.  of  Burn- 
side,  3.5  Ann.  708. 

There  was  a  time  when  the  courts,  saturated  with  a  blind  subser- 
vience to  forms  and  dominated  by  a  hauglity  determination  to  make 
men  speak  in  the  language  of  legal  formulas,  would  not  tolerate  the 
use  of  any  other  than  those  formulas.  The  common-law  lawyers  with 
their  vigorous  notions  of  the  sac ramen tali ty  of  certain  words  would 
sacrifice  an  estate  to  save  a  definition,  but  the  common  sense  of  the 
profession  and  the  liberal  spirit  that  animates  it  revolted  from  this 
bondage  and  an  emancipation  from  the  slavery  of  technical  construc- 
tion began. 

Our  Code  textually  instructs  the  courts  to  endeavor  to  ascertain  the 
intention  of  the  testator  as  a  principal  aim.  Rev.  Civ.  Code,  art.  1712, 
and  this  Court  has  often  repeated  its  recognition  of  that  duty,  and  has 
said  it  must  in  cases  of  doubt  presume  that  the  testator  intended  to  do 
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that  which  was  lawful  rather  tlian  that  which  was  prohibited  by  law, 
and  it  must  carry  into  effect  his  will  unless  it  clearly  violates  some 
prohibition  of  the  legislature.     Roy  v.  Latiolas,  5  Ann.  552. 

The  first  clause  of  the  will  gives  the  wife  the  usufruct  of  all  the 
property,  and  the  second  gives  to  her  one-half  of  it  in  full  ownership 
and  to  the  son  the  other  half  subject  to  the  wife's  usufruct  of  that  half. 

The  lower  court  held  there  was  no  substitution,  maintained  the  val- 
idity of  the  will,  and  construed  it  as  giving  to  the  wife  the  nsufnict  of 
one -half  of  the  property  and  reduced  it  to  one-third  under  the  Act  of 
1882.    Sess.  Acts,  p.  10. 

The  first  part  of  the  judgment  ii?  right.  The  second  is  error.  The 
wife  takes  one-third  of  the  estate  in  full  ownership. 

It  is  obvious  there  is  no  substitution.  The  first  disposition  is: — I 
give  and  bequeath  to  ray  wife  all  the  property  movable  and  immova- 
ble which  I  leave  at  my  death  but  in  usufruct  only,  and  after  her  death 
said  property  is  to  be  equally  divided  between  my  son  and  the  heirs  of 
my  said  wife. 

St^inding  by  itself  this  would  be  a  bequest  to  the  wife  of  the  usu- 
fruct of  the  whole  property,  and  a  bequest  of  the  property  to  the  son 
and  the  wifeV  heirs  in  equal  parts. 

The  succeeding  clause  is  in  part  inconsistent  with  that  disposition, 
modifies  it,  and  being  last  controls  it.  Rev.  Civ.  Code,  art.  1723  j  Sue. 
Boone,  7  Ann.  127.  It  begins  significantly  **and  for  that  purpose,'^ 
that  is  to  say,  in  order  to  carry  out  my  real  intention  and  to  prevent 
misconception  of  that  intention  I  now  proceed  to  say  what  I  mean  j — 
for  that  purpose  I  give  her  (the  wife)  in  full  ownership  one-half  of 
what  I  may  leave,  and  the  other  half  to  my  said  son  to  be  by  him  en- 
joyed after  the  death  of  my  said  wife. 

And  that  meaning  thus  expressed  is  that  his  wife  should  have  the 
usufruct  of  the  whole  estate  and  full  ownership  of  one-half,  and  that 
the  son  should  have  the  ownership  of  the  other  half  subject  to  the 
wife's  usufruct  thereof,  but  as  the  testator  cannot  give  to  his  wife 
either  in  full  property  or  in  usufruct  more  than  one-third  of  his  estate, 
the  bequest  is  reducible  to  the  full  ownership  of  one-third  and  the  res- 
idue goes  to  the  son. 

It  is  often  difficult  to  ascertain  the  real  intention  of  a  testator  be- 
cause of  the  want  of  precision  of  the  wiiter  of  his  will.  We  do  not 
encounter  in  the  will  before  us  the  difficulties  that  the  counsel  for  the 
«oo  thinks  are  insuperable,  but  if  they  were  greater  than  they  appear 
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to  US  we  should  feel  our  duty  to  be  to  reconcile  conflicting  dispositions^ 
unless  irreconcilable,  to  extract  from  crude  expressions  and  ill-arranged 
sentences  tlieir  real  meaning,  to  give  effect  to  tlie  testator's  intention, 
however  inartistic  bis  language,  and  to  annul  only  so  much  of  his  tes- 
tament as  is  reprobated  by  law  or  is  contrary  to  its  express  enactments 
Aubry  v.  Cajus,  8  La.  48;  Clark  v.  Preston,  2  Ann.  580. 

We  conform  to  these  cardinal  rules  for  the  interpretation  of  wills  in 
our  decree,  but  as  the  evidence  of  the  debts  of  the  first  community- 
was  excluded  the  case  must  be  remanded  to  admit  and  consider  it.. 
Therefore 

It  is  ordered  and  decreed  that  the  part  of  the  judgment  of  the  lower 
court  that  sustains  the  validity  of  the  will  is  affirmed ;  that  the  part 
that  construes  the  will  as  bequeathing  to  the  widow  Theurei  only  the 
usufruct  of  one-third  of  the  estate  is  amended,  and  that  she  is  ad- 
judged and  decreed  to  take  under  the  will  one-third  of  the  estate  in 
full  ownership;  that  the  part  that  recognizes  the  son  Charles  W. 
Theurer  as  a  creditor  for  over  eighteen  thousand  dollars  is  avoided  and 
reversed,  and  that  the  cause  is  remanded  for  the  purpose  of  admitting 
the  testimony  which  we  have  declared  was  improperly  rejected  and  for 
trial  of  any  issue  arising  thereon  in  accordance  with  the  views  ex- 
pressed in  this  opinion,  the  costs  of  this  appeal  to  be  paid  by  C.  W. 
Theuier  and  those  of  the  lower  court  to  await  the  final  decision  of  the 
cause. 


On  Application  for  Rehearing. 

Fenner,  J  The  final  clause  of  article  331 ,  R.  C.  C,  has  no  application 
to  a  special  mortgage  given  to  secure  the  value  of  the  entire  interest  of 
the  minor  in  the  property  of  the  deceased  parent,  said  interest  having 
been  adjudicated  to  the  surviving  parent  at  its  appraised  value  accord- 
ing to  law.  In  such  case  there  is  no  liquidation,  and  no  necessity  for 
'iquidation  of  the  minor's  rights  which  can  only  be  ascertained  after 
eettlement  of  the  community. 

The  mortgage  being,  by  its  terms,  given  only  to  secure  the  rights  of 
the  minor,  ''up  to  the  sum  of  $18,948.65,"  that  sum  is  the  limit,  but 
not  the  measure,  of  the  amount  secured,  which  latter  amount  is  the- 
eventual  right  of  the  minor.    See  Linn.  vs.  Dee,  31  Ann.  217. 

We  see  no  reason  to  disturb  our  opinion  or  decree. 
Rehearing  refused. 
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No.  9576. 
R.  H.  Browne  et  al.  vs.  City  op  New  Orleans  et  al. 

Ko  injunction  lies  to  restrain  the  enforcement  of  a  nianlcipal  ordinance  which  has  been 
abandoned  and  become  inoperatiTe,  whether  that  fact  is  brought  to  the  knowledge  of 
the  ooart  of  the  first  instance  or  on  appeal. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tiasot,  J. 


U.  H,  Farrar,  B,  H.  Browne,  W,  W.  Howe,  Clis.  E.  Schmidt  and  B,  D. 
White  for  Plaintiffs  and  Appellants. 

W.  IL  Bogers,  City  Attorney,  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  plaintiffs,  alleging  themselves  to  be  residents  and 
taxpayers  of  the  city  of  New  Orleans,  join  in  this  suit  for  the  puipose 
of  resisting  the  enforcement  of  a  municipal  ordinance  known  as  No. 
1214,  Council  Series,  appropriating  $5,000  for  the  purpose  of  defraying 
the  expense  of  returning  the  Liberty  Bell  to  the  city  of  Philadelphia, 
and  directing  the  comptroller  to  warrant  on  the  treasury  in  payment 
of  this  appropriation. 

They  aver  that  this  appropriation  is  ultra  vires  and  void,  and  that 
the  city  council  has  no  power  or  right  to  take  money  of  the  taxpayers 
of  this  city  for  any  such  purpose;  and  they  pray  for  an  injunction,  but 
same  was  refused  and  petitioners  appealed. 

In  this  Court  the  mayor  of  the  city  has  filed  his  affidavit,  in  which  he 
states  that  said  ordinance  and  appropriation  have  been  abandoned  and 
have  become  inoperative,  and  that  the  Liberty  Bell  has  been  returned 
to  Philadelphia  and  the  cost  of  its  transportation  has  been  paid  by  pri- 
vate contribution  and  nothing  remains  for  this  Court  to  decide. 

In  this  state  of  the  case  there  is  no  real  issue  before  this  Court,  and 
the  suit  must  be  abated. 

It  is  therefore  ordered  that  this  be  stricken  from  our  docket,  and  all 
costs  taxed  against  the  appellants. 


fas    BI7 
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No.  9604. 
Successions  of  Madeline  Azema  Byrne  and  John  Bligii  Bykne. 
]|g  (Consolidated.) 

In  the  Matter   of  the  Rule   of  Charles  H.  Byrne  kt  al.  vs. 
Jules  Cassard,  etc. 

1 .  A  coDsent  to  tnke  up  a  case  for  trial  tbat  bas  been  fixed  for  a  different  day,  ia  not  such 
a  consent  an  "wUl  vitiate  h  Judfiment,  altbongh  a  minor  be  a  party  thereto. 

2.  Members  of  a  family  meeting  have  the  right  to  waive  the  three  days  delay  allowed  by 
law  for  their  citation,  and  convene  at  an  earlier  date.  R.  C.  C.  285;  9  Ann.  560,  GassoD 
T8.  Palftrey. 

3.  A  Jadge  haa  at  all  times  the  right,  upon  proper  proceedings  and  proof,  to  correct  clerical 
errors  that  occur  in  interlocutory  orders,  or  chambers  decrees  he  has  granted,  on  giving 
due  notice  to  interested  parties. 

4.  To  relieve  a  purchaser  of  real  property  from  compliance  with  the  terms  of  bis  bid  at  a 
judicial  sale,  .he  must  show  that  thero  is  a  cloud  upon  the  titU  of  the  vendmr,-  mere  irregt 
ularitios  in  proceedings  In  sale  will  not  avail  him,  as  he  is  protected  by  the  decree  under 
which  the  sale  is  made,  and  his  right  to  restitution,  in  case  of  loss  or  ii^inry  thereto. 

APPEAL  from  tlie  Civil  District  Court  for  the  Parisli  of  Orleans. 
Lazarus f  J. 


A.  Ooldthwaite  for  Plaintiff  and  Appellant; 

A  Judgment  is  conclusive  of  every  fact  necessary  to  uphold  it,  whether  the  final  adjudica- 
tion resulted  from  tedious  litigation  or  from  a  suit  in  which  obstacle  was  presented. 
Freeman  on  Judgments,  sec.  3a0:  2  Howard  U.S. 340:  Succession  of  Hebrard,  18  Ann. 
485. 

A  judgment  is  not  a  consent  judgment  when  prepared  by  one  of  the  attomej-s  and  submitted 
to  the  court  as  a  proper  judgment,  and  adopted  by  the  judge  as  the  judgment  of  the 
court.    20  Ann.  276;  12  Ann.  426;  28  Ann.  713. 

When  a  court  has  Jndsdiction  of  the  subject-matter  and  the  proper  parties  are  before  it, 
its  decree  will  protect  purchaser  at  a  probate  sale  fiom  all  informalities  which  may  have 
preceded  it  in  the  absence  of  any  charge  or  proof  of  fraud.  21  Ann.  505;  1  Cliffoid  C. 
C.  437;  U  Ann.  622;  11  La.  l.'iO  ;  Sorer  on  Judicial  Sales,  sec.  479:  1  Wallace,  634. 

Rule  may  be  taken  contradictorily  to  amend  proceedings,  nunc  pro  lune.    31  Ann.  530. 

W.  B.  Lancastei',  attorney  for  absent  heirs,  on  the  same  side. 

P.  E,  Theard  &  Sons  and  BravffJntj  Buck,  Dinkelspkl  cC-  Eart  for  De- 
fendants and  Appellees: 

J.  The  judgment  ordering  the  partition  is  a  nullity.  A  judgment  roiidercd  by  consent  ol 
the  parties  inter  m.  and  witliriut  evidence,  cannot  bind  thiid  persons.  All  parties  must- 
be  before  the  court.  In  judicial  pariitions,  all  formalities  must  be  strictly  pursued.  16 
Ann.  157;  3  Ann.  35:  5  Ann.  499;  15  Ann.  'Z'io,  697:  28  Ann.  715  (dissentii  g  opinion);  4 
Ann.  260,261,56;  19L.  36;  17  L.  348;  25  Ann.  531 ;  32  Ann.  97,  6:)5:  30  Ann.  898;  20 Ann. 
445;  27  Ann.  198;  11  Ann.  388:  34  Ann.  969;   18  Ann.  8^2;  R.  C.C.  1339,  2275,2440. 

2.  The  formalities  required  for  the  sale  of  the  share  of  the  minor  were  not  complied  with . 
The  curator  of  the  minor  was  not  sworn.  The  judgment  against  the  minor  may  be 
lescinded.  The  family  meeting  was  not  held  accoiding  to  law.  The  deliberatioua 
thereof  were  not  homologated  in  time.  The  error  in  the  name  of  the  minor  in  tb» 
homologation  order  is  fatal.    The  advertisement  was  not  published  during  thirty  days 
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27  Ann.  463 ,  32  Ann.  956 ;  5  Ann.  208 ;  12  Ann.  153 ;  15  Ann.  697;  9  L.  545 ;  B.  C.  C.  285, 
334,  341,  1167,  1339,  1341 ;  C.  N.  411,  M»rcacl6,  rol.  2,  p.  211 ;  C.  P.  615. 

3.  A  parchaser  is  not  bound  by  additional  tArms  imposed  by  the  auctioneer,  not  contained 
in  the  decree  of  the  court,  and  which  increaae  the  price.  Gustom  cannot  enpereede  the 
law  or  change  au  order  of  court.  The  law  requires  also  the  reading  of  the  mortgage 
certificate  at  the  time  of  the  sale.    R.  C.  C.  21,  1963,  et  wg.,  3010 ;  11  Ann.  46. 

4.  No  evidence  can  be  offered  after  rendition,  signature  and  execution  of  a  Judgment,  espe* 
cially  where  it  is  shown  that  the  evidence  was  taken  or  procured  after  the  execution  of 
the  judgment.  The  adjudication  having  dispossessed  the  owners,  they  could  make  mo 
alterations  thereafter.  The  evidence  offered  after  the  adjudication  cannot  bind  the 
purchaser.  Even  if  admissible,  the  evidence  offered  is  still  insufficient  to  protect  the 
purchaser.    32  Ann.  97;  18  L.  351. 

5.  No  one  is  required  to  take  a  propeity  sublect  to  encumbrances.  Plaintiff  should  have 
prodncetl  a  clear  certificate  fhim  the  mortgage  office  on  the  trial  of  the  rule. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  On  the  11th  of  April,  1885,  in  the  matter  of  the  parti- 
tion of  the  real  estate  belonging  to  the  successions  of  Madeline  Azema 
Byrne  and  John  Bligh  Byrne,  the  lot  of  ground  and  three-story  brick 
building,  forming  the  southeast  corner  of  Canal  and  Carondelet  streets, 
were  adjudicated  to  Jules  Cassard,  now  deceased,  and  herein  repre- 
sented by  Adrien,  Augustus,  Jr.,  and  John  E.  Cassard,  as  his  surviving 
legatees,  and  who  have  appeared  and  made  themselves  parties  to  this 
appeal. 

The  purchaser  declined  to  pay  the  amount  of  his  bid,  and  the  plain- 
tift's  in  the  partition  suit  took  a  rule  on  him,  on  the  1st  of  June,  1886, 
to  show  cause  on  the  Qth  of  same  month  why  he  should  not  comply 
with  the  terms  of  sale  and  accept  a  title  to  the  property. 

To  this  rule  the  purchaser  answers,  and  assigns  various  objections 
to  the  judgment  in  the  partition  suit,  and  the  sale  thereunder,  which 
he  avers  to  be  sufficient  to  exonerate  him  from  compliance  with  the  ad- 
judication made  thereof. 

They  may  be  summarized  thus: 

1.  The  judgment  is  a  nullity  being  by  consent. 

2.  The  share  of  the  minor,  Thomas  Byrne  Seller,  was  not  sold 
according  to  law. 

3.  The  terms  of  sale,  as  advertised,  do  not  conform  to  the  judgment. 

4.  The  proceedings  taken  and  evidence  offered  after  the  adjudica- 
tion cannot  bind  the  purchaser. 

5.  The  property  sold  is  not  free  from  encumbrances,  and  certificate 
of  mortgage  was  not  read. 

6.  The  property  was  not  advertised  for  thirty  clear  days. 

7.  The  proceedings  of  the  family  meeting  recommending  terms  of 
sale  of  the  interest  of  the  minor,  Thomas  Byrne  Seller,  were  not  homo- 
logated until  the  property  had  been  advertised  for  sale  for  several  days. 
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We  need  not  argue  these  objections  separately; 

The  complaint  made  of  these  partition  proceedings  is  that  they  were 
had  by  consent  and  not  contradictorily,  and  hence  same  conld  not  have 
the  force  and  effect  a  judicial  partition,  and  a  sale  effected  thereander 
would  not  confer  a  valid  title  on  the  adjudicatee. 

The  following  facts  and  circumstances  attracted  our  attention,  viz: 
That  the  partition  suit,  though  regularly  fixed  for  trial  on  the  2d  day 
of  March,  1885,  was  taken  up  f<fr  trial  and  judgment  rendered  on  the 
26th  of  February  previous,  and  by  consent  of  parties. 

The  minor,  Thomas  Byrne  Seller,  having  an  interest  in  the  property 
of  one- seventh  of  one- third  of  eleven -eighteentJiSy  was  represented  by  a 
curator  ad  hoc;  all  the  other  interested  parties  being  majors,  and 
present  or  represented. 

The  judgment  was  signed  on  the  6th  of  March,  J  885,  regulating  and 
iixing  the  shares  of  the  different  heirs,  ordering  a  partition  of  the  prop- 
erty by  licitation,  and  directing  that  a  family  meeting  be  convened  for 
the  purpose  of  advising  and  recommending  the  terras  of  sale  of  the  in- 
terest of  Thomas  Byrae  Seller,  the  only  minor. 

Upon  the  sanie  day  the  family  meeting  was  convened  and  recom- 
mended sale  upon  like  terms  as  were  provided  in  the  judgment  with 
reference  to  the  majors. 

These  deliberations  were  not  homologated  by  the  judge  until  the 
llth  of  March,  1885;  but  the  sale  was  regularly  advertised  in  the  New 
Orleans  Picayune  and  Bee,  on  the  8th  of  Mai'ch  previously,  and  con- 
tinued until  the  llth  of  April,  1885,  the  day  of  sale  and  adjudication. 

On  the  26th  of  May,  1885,  plaintiff,  in  the  partition  suit,  ruled  the 
defendants  to  show  cause  on  29th  of  May  following,  why  certain  affi- 
davits should  not  be  filed  on  the  record  nunc  pro  tune  as  of  February 
18, 1885,  and  also  why  the  certified  copy  of  an  act  of  sale  from  Citi- 
zens' Bank  to  John  Bligh  Byrne  should  not  be  likewise  filed  nunc  pro 
tunc. 

Upon  the  same  day,  a  like  rule  was  taken  to  show  cause  why  '*  a 
clerical  error"  in  the  order  of  the  judge  of  the  llth  of  March,  1885, 
liomologating  the  deliberations  of  the  family  meeting,  mentioning 
the  interest  as  that  of  John  Bligh  Byrne  in  lieu  of  that  of  Tliomas 
Byrne  Seller,  should  not  be  corrected. 

Upon  same  date,  a  like  rule  was  taken  on  same  defendants  to  show 
cause  why  the  testimony  of  certain  experts,  which  through  inadvert- 
ance  of  counsel,  had  not  been  filed  at  the  time  should  not  be  filed  nunc 
pro  tunc  as  of  the  I8th  of  February,  1885. 

On  the  29th  of  May,  these  rules  were  called  for  trial  and  made  abso- 
lute and  thereupon  this  appeal  was  taken. 
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The  nnllitiea  or  irregularities  of  which  respondent  complains,  are 

•not  absolute,  bat  relative  and  could  be  cured  by  the  prescription  of 

-Ave  years  or  a  monition. 

I. 

The  fact  that  the  partition  suit  was  not  tried  on  the  particular  day 
upon  which  same  had  been  fixed  for  trial,  is  not  such  a  consent  as  will 
vitiate  it,  notwithstanding  one  of  the  parties  be  a  minor  represented 
"by  a  special  tutor.    9  La.  276,  Cooley'vs.  Seymour. 

XL 

The  judgment  and  decree  of  the  court  directing  that  a  family  meet- 
ing be  convened  for  the  purpose  of  recommending  the  terms  of  sale, 
was  regular  and  proper,  and  the  officers  and  members  thereof  had  the 
Tight  to  waive  the  three  days  delay  provided  by  law,  and  convene  im- 
mediately as  they  did. 

*'  The  family  meeting  may  be  held  at  an  earlier  day  by  consent  of 
"the  members  composing  the  family  meeting."  R.  C.  C.  285;  9  Ann. 
>560,  Succession  of  Gasson  vs.  Palfrey,  is  quite  a  similar  case. 

IIL 

We  do  not  attach  any  importance  to  the  fact  that  the  sale  of  the 
:property  was  advertised  prior  to  the  homologation  of  the  deliberations 
-of  the  family  meeting. 

1st.  Because  the  family  meeting  recommended  like  terms  of  sale  for 
•the  interest  of  the  minor,  as  those  fixed  by  the  judgment  of  the  court 
respecting  those  of  the  majors. 

2d.  Because  the  month  of  March  carries  thirty-one  days,  and  hence 
4;here  were  twenty  clear  days  of  that  month  remaining  after  the  11th 
thereof,  when  the  judgment  of  homologation  was  signed;  and  there 
.are  ten  clear  days  of  April  preceding  the  11th  thereof,  the  day  of  sale. 

IV. 

The  fact  that  a  certain  affidavit,  act  of  sale,  and  testimony  of  experts 
were  permitted  to  be  filed  nunc  pro  tunc  by  the  judge  a  quo  did  not 
vitiate  the  partition  proceedings^  and  judgment  previously  signed 
The  judge  was  satisfied  that  same  properly  formed  a  part  of  the 
'evidence  adduced  on  the  trial ;  and  even  if  same  had  not  been,  in  point 
-of  fact,  so  adduced,  this  Court  would  assume  that  his  decree  was  based 
Aipon  sufficient  testimony  until  the  contrary  is  legally  established. 

V. 

The  judge  a  quo  has  at  all  times  the  right,  upon  proper  proceedings 
:and  proof,  to  correct  the  clerical  errors  that  may  occur  in  the  interloc  • 
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utory  judgments  he  has  rendered,  or  chambers  orders  he  has  granted^ 
on  giving  due  notice  to  interested  parties.  3  N.  S.  392;  6  Ann.  548- 
We  do  not  regard  tlie  alleged  irregularities  in  the  partition  proceed- 
ings of  such  a  character  ns  to  cast  a  cloud  upon  the  title  of  Madeline 
and  John  Bligh  Bynie  in  the  sense  of  9  Ann.  560,  Gasson  vs.  Palfrey,, 
and  16  Ann.  420,  Succession  of  Webber,  cited.  Indeed,  the  respondent 
urges  no  complaint  of  their  title  at  all;  his  complaints  are  of  irreg- 
ularities in  the  partition  proceedings  alone. 

It  was  stated  by  counsel  for  successions  in  argument  Injfore  the 
court,  and  not  denied  by  counsel  for  the  respondent,  that  the  minor 
has  attained  his  majority;  and,  hence,  it  will  be  necessary  for  him  to- 
accept  the  purchase  price  pro  tanto,  and  that  would  estop  any  com- 
plaint on  his  pait,  and  all  of  which  are  personal  to  himself. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  avoided,  annulled  and  reversed;  and  proceeding  to 
render  such  judgment  as  should  have  been  rendered  by  the  judge  a 
quoy  it  is  ordered,  adjudged  and  decreed  that  the  rule  taken  in  behalf 
of  Cliarles  H.  Byrne  on  the  purchaser,  Jules  Cassard,  now  deceased, — 
and  herein  represented  by  Adrien,  Augustus  J.,  and  John  E.  Cassard, 
residuary  legatees — ^requiring  him  to  comply  with  the  terms  of  the  sale 
and  adjudication  of  the  property  in  controversy,  and  pay  the  purchase 
price  in  conformity  with  the  terms  specified  in  the  judgment  of  the 
court  and  the  recommendations  of  the  family  meeting,  and  accept  title 
thereto,  be  made  absolute,  and  that  all  cost  of  both  courts  be  taxed 
against  the  respondents  and  appellees. 


Dissenting  Opinion. 
1'()ch£,  J.    I  dissent  from  the  opinion  and  decree  of  the  majority  in* 
this  case,  and  will  file  my  reasons  at  some  future  time. 


On  Application  for  Rehearing. 

Watkins,  J.  Upon  a  careful  consideration  of  the  application  for  re- 
hearing presented  by  counsel  for  residuary  legatees  of  the  purchaser,  we 
have  reached  the  conclusion  that  our  original  opinion  and  decree  should 
be  so  amended  as  to  dispense  the  purchaser  from  the  payment  of  all 
taxes  due  upon  the  property  sold  at  the  date  of  sale,  April  11, 1885; 
and  as  thus  amended,  said  opinion  and  decree  remain  undisturbed. 

Poche,  J.    As  I  adhere  to  my  dissent,  I  take  no  part  in  this  decree.. 
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No.  9758. 

In  tiik  Matter  of  William  Ross. 

1.  TheSnprerao  Conrt  has  no  orixlnal  Jurimliction  In  habeas  eorpua  cases,  whloh  do  not 
con«  -within  th«  provisions  of  aiiicle  89  of  the  Constitntion . 

2.  Under  an  application  for  a  certiorari,  a  qaestion  of  law  involving  the  validity  of  the  pro- 
ceedings attacked,  may  be  determined  by  the  Supreme  Conrt. 

3.  Proceedings  nnder  sec.  1768  R.  S.,  relative  to  the  confinement  of  lunatics  and  insane 
persons  in  the  State  insaiie  lu^jlnm,  are  not  violative  of  the  constitutional  provision,, 
(art.  6)  which  requires  "due  procesMcf  law"  previous  to  deprivation  of  life,  liberty  or 
property. 

4 .  A  judgment  of  interdiction  is  not  a  condition  precedent  essentially  required  for  proceed 
ings  under  sec.  1768  R.  8. 

A    PPLICATION  ior  Habeas  Corpus. 


O' Sullivan  &  Blake  for  tlie  Relator. 


The  opinion  of  tlie  Court  was  delivered  by 

Bermudez,  C.  J.  Tliis  is  an  application  for  a  habeas  coi'pus  and  for 
a  certiorari. 

The  complaint  of  tlie  petitioner  lb,  that  he  has  been  proceeded 
agaioBt,  nnder  sec.  1768,  R.  S.,  and  that  the  district  judge  has  illegally 
ordered  him  to  be  confined  in  the  State  Insane  Asylum. 

He  charges  that  he  has  been  deprived  of  his  liberty  without  due 
process  of  law  and  that  a  judgment  of  interdiction  is  a  condition  pre- 
cedent sine  qua  non,  for  such  incarceration. 

It  is  settled  that  this  Court  has  no  jurisdiction  over  the  application 
as  far  as  it  prays  for  a  habeas  corpus.  Art.  Const.  89;  32  Ann.  1225^ 
since  affirmed. 

It  appears  from  the  petition  that  the  proceedings  were  conducted  in 
strict  accord  with  the  requirements  of  sec.  176S,  R.  S. 

Whether  the  evidence  on  which  the  district  judge  acted,  was  or  not 
sufficient  to  justify  the  issuing  of  the  warrant,  is  a  question  with  which 
this  Court  has  no  concern.  The  application  for  a  certiorari  contem- 
plates solely  the  determination  of  the  question  whether  the  proceed- 
ings in  point  of  form  and  not  of  substance  have  been  carried  on 
according  to  legal  requirements. 

As  the  provisions  of  the  Statute  averred  to  have  been  observed,  the 
application  cannot  be  made  to  rest  on  the  ground  of  non-compliance 
with  the  same.  » 

But  it  is  contended  that  the  judge  had  no  light  to  hear  and  deter- 
mine at  chambers  and  that  the  trial  and  decision  of  the  matters  sub- 
mitted were  without  ^' due  jprocess  of  latc,^^ 
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The  Statute  distinctly  provides,  that  the  persou,  repre«jented  as  a 
lanatic,  shall  be  brought  before  the  judge  at  cliamhers  and  that  if,  after 
inquiry,  the  judge  finds  that  such  person  ought  to  be  sent  to  the  insane 
asylum,  he  shall  make  out  his  warrant  addressed  to  the  sheriff,  direct- 
ing him  to  convey  such  person  to  said  asylum. 

The  law  giver  has  thus  wisely  provided  for  the  protection  of  both 
-such  person  and  society;  for  cases  may  and  do  arise  in  which  a  most 
•summary  disposition  should  be  made  of  those  unfortunate  persons, 
whose  mental  derangement  may  be  such  as  to  prove  a  just  cause  of 
alarm  to  individuals  and  to  the  public  at  large. 

By  the  words  ^^  due  process  oflaw,^^  found  in  the  organic  law  is  meant: 
that  every  citizen  shall  hold  his  life,  liberty,  property  and  immunities, 
under  the  protection  of  the  general  rules  which  govern  society.  Dart- 
Tuouth  College  case,  4  Wheat.  519. 

By  the  law  of  the  laud  is  intended  a  general  law  ;  a  law  which  hears 
before  it  condemns,  which  i>roceeds  upon  inquiry  and  renders  judg- 
ment only  after  trial.    lb. 

The  right  to  due  process  of  law,  does  not  imply  that,  in  every  case, 
the  parties  interested,  shall  have  a  Jiearing  in  court.  Cooley  on  Const. 
Lim,  355,  note  and  authorities  there  cited  ;  also  12  N.  Y.  209;  6  Cold. 
233 ;  2  Tex.  251 ;  4  Wheat.  235 ;  32  Ann.  1256 ;  also  Cooley,  Const.  Lim. 
p.  441,  (;351)  notes. 

Provision  having  been  fully  made  for  the  hearing  and  determining 
of  the  matter  under  sec.  1768,  R.  S.,  and  the  hearing  and  determining 
liaving  taken  place  in  every  respect  in  point  of  form,  as  requii-ed  by 
the  Statute,  the  petitioner  cannot  be  listened  to  complain  that  he  has 
been  deprived  of  his  liberty  without  due  process  of  law. 

The  averment  in  the  petition  that  the  action  of  the  district  judge  is 
not  reviewable  by  appeal,  is  not  at  issue  and  besides,  is  not  presented 
in  the  form  in  which  the  question  might  have  been  considered. 

Although  we  have  no  jurisdiction  to  pass  upon  the  sufficiency  of  the 
jproo/on  which  the  district  judge  acted,  still,  as  the  question  submitted 
is  one  of  law  affecting  the  regularity  of  the  proceedings^  we  think  we 
are  authorized  to  consider  and  determine,  whether  a  judgment  of  in- 
terdiction is  or  not  required  as  a  condition  precedent  sine  qua  nan  for 
the  exercise  of  the  powers  delegated  to  the  district  judge,  under  sec. 
1768,  R.  S. 

^The  Statute  does  not  and  could  not  require  it.  If  such  judgment 
existed,  it  would  not,  of  itself,  authorize  the  commitment  of  the  party , 
in  the  State  Insane  Asylum. 

The  interdiction  laws  apply  to  persons  mentally  debilitated,  whether 
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from  seDilitj,  idiocy  or  other  cause  of  unsoundDesB  of  mind — who  own. 
property,  which  they  are  unable  to  administer  and  have  no  necessary 
reference  to  persons  in  necessitous  circumstances,  while  sec.  1768,  R.  S- 
relates  to  impecunious  **  lunatics  and  insane  persons." 

The  proceedings  under  that  section  are  quite  different  from  those 
prescribed  by  the  Code  for  the  interdiction  of  persons.  They  are  car- 
ried on  in  the  name  of  the  State  for  the  protection  of  society  summarily 
and  ex  parte.  The  commitment  and  keeping  of  the  person  sent  to  the 
State  Asylum  there  to  remain  are  at  public  expense. 

In  the  case  of  an  interdiction,  the  curator  may,  with  the  authority 
of  the  judge,  have  the  interdicted  attended  either  in  his  own  home  or 
placed  in  a  bettering  house  and  confined  for  safe  custody.  R.  C.  C. 
417;  but  could  not  place  him,  as  a  matter  of  right  and  free  of  charge^, 
in  the  State  Insane  Asylum. 

As  a  judgment  of  interdiction  does  not  then  necessarily  prove  lunacy, 
it  is  nob  therefore  a  condition  precedent,  sine  qua  noiif  a  foundation  for 
proceedings  and  the  issuing  of  a  warrant  under  sec.  1768,  R.  S. 

It  is  therefore  ordered  that  the  application  be  dismissed  with  costs.. 


No.  9673. 
R.  L.  CocHKAN  vs.  Mrs.  E.  A.  Violet  et  al. 

Exceptions  which  affect  the  very  foandation  of  the  sait  should  be  decided  in  limine,  aod: 
should  not  be  referred  to  the  merits. 

A  deinaud  for  the  paymeut  of  the  price  of  property,  which  is  in  fact  an  action  for  the  spe- 
cific peifi  rmance  of  a  contract  of  sale,  is  inconsistent  with  a  demand  for  the  rescission 
of  the  sale  for  non-payment  of  the  price,  and  on  a  timely  exception  by  defendant,  plain- 
tiff should  be  reqnired  to  elect  between  the  two  inconsistent  demands. 

A  final  jndf^ment  rejecting,  on  the  ground  of  pi  escription  of  four  years,  an  action  by  a  minor 
against  bis  tutor  for  acts  of  the  tutorship,  cannot  snstain  the  plea  of  re»  adjudicata  to  a 
subsequent  action  between  the  Ciame  parties  for  an  account  of  the  usufruct  by  the  sur- 
virlng  parent  of  the  propeity  of  his  child,  after  the  termination  of  the  usnrmct. 

The  legal  effects  of  a  purchase  hy  the  surviving  father  or  mother  of  the  community  property 
at  a  sale'lbereof  at  public  andion  to  pay  debts,  are  not  the  same  as  a  purchase  by  the 
same  party  of  said  community  ptopcrty  at  the  piice  of  estimation,  on  the  advice  of  a 
family  meeting,  under  Article  343,  C.  C.  Under  the  latter  sale,  the  property  remains 
mortgaged  to  secure  the'piice ;  while  under  the  former,  no  such  mortgage  is  recognised 
by  la^.  The  only  mortgage  is  in  favor  of  minors  on  account  of  the  tutorship,  but  not 
for  the  uRufmct. 

The  actitfn  for  account  of  the  usufruct  is  barred  by  the  prescription  of  ten  years  only,  to  be* 
computed  from  the  termination  of  the  usnfhict. 
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A 


PPEAL  from   the  Ninth  District  Court,  Parish  of  Tonsas. 
Newell,  Judge  ad  hoc. 


Wade  E.  You)uj  for  Plaintiff  and  Appellee. 

Pernj  Roberts  and  Steele  &  Garrett  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

PoriiE,  J.  Plaintiff  sues  his  mother  for  his  share  in  the  price  of 
adjudication  to  her  of  the  property  hitherto  belonging  to  the  coniniu- 
nity  between  herself  and  his  deceased  father,  of  which  she  had  had  tbe 
usufruct  until  she  contracted  a  second  marriage  in  October,  1881,  and 
for  a  recognition  of  a  legal  mortgage  to  secure  the  pjiyment  of  the  sum 
due  to  him. 

As  there  were  three  heirs,  issue  of  the  marriage,  he  fixes  his  share  at 
one-sixth  of  the  price  of  adjudication,  after  deduction  of  the  debts  of 
the  community  paid  by  the  widow  and  usufnictiuiry. 

He  pra^^s  in  the  alternative  for  an  account  of  administration  of  the 
succession  and  community  of  his  deceased  father,  so  as  to  judicially 
settle  the  amount  accruing  to  him.  And  he  finally  prayed  for  the 
rescission  of  the  sale  of  the  community  property  in  default  of  payment 
of  his  share  of  the  purchase  price,  and  to  be  recognized  as  the  owner  of 
one -sixth  of  said  property. 

His  suit  was  met  by  two  exceptions: 

Ist.  That  his  petition  contixined  inconsistent  deniands,  and  that  he 
should  be  compelled  to  elect  between  his  demand  for  payment  of  the 
balance  due  him  and  his  prater  for  rescission  of  the  sale. 

2d.  In  her  second  exception  defendant  urged  numerous  points,  the 
principal  of  which  was  the  plea  of  res  adjudicata,  predicated  on  the 
judgment  rendered  by  this  Court,  in  a  suit  between  the  same  parties, 
reported  in  37  Ann.  221 ;  and  denying  plaintiff's  right  to  demand  the 
rescission  of  the  adjudication  to  his  mother  generally  and  also  in  the 
absence  of  an  allegation  of  a  previous  tender  of  the  parties  of  the  price 
admitted  to  have  been  paidj  and  she  finally  pleaded  the  prescription 
of  four,  five  and  ten  years. 

In  k^^epiug  with  the  irregular  but  prevailing  practice  whicli  we 
recently  took  occasion  to  discountenance,  the  district  judge  referred 
all  these  exceptions  to  the  merits,  when  the  ends  of  justice  required  a 
decision  of  several  of  them  at  least  in  limine,  A.  A.  Farmer  vs.  \V.  C. 
Hafley,  38  Ann.  (not  yet  reported.) 

For  answer,  the  defendant  denied  any  indebtedness  to  phuntiff,  aver- 
ring specially  that,  owing  to  the  value  of  the  slaves  included  in  the 
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adjadicatioD,  and  to  the  debts  of  the  community  which  she  had  paid, 
«he  was  fully  discharged  in  law  for  the  entire  purchase  price  of  the 
community  property  and  for  her  usufruct  thereof. 

The  judgment  below  was  mainly  in  favor  of  plaintiff,  but  it  rejected 
his  prayer  for  recognition  of  a  legal  mortgage.  The  trial  judge  found 
the  sum  of  $16,114  28  due  to  plaintiff  as  his  share  in  the  community 
property'  subjected  to  the  usufruct  of  the  surviving  widow,  but  he 
Allowed  her  the  privilege,  by  further  accounting  within  a  reasonable 
time,  to  reduce  the  balance  thus  found  against  her. 

The  defendant  appeals,  and  plaintiff  moves  for  an  amendment  of  tlie 
judgment  so  as  to  finally  adjust  the  specific  amount  due  him,  without 
any  further  accounting  by  the  widow  in  usufruct,  and  to  obtain  recog-  • 
nition  of  his  legal  mortgage. 

After  this  unavoidably  long  statement  of  the  ver\»  complicated  plead- 
ings and  of  the  complex  judgment  which  we  are  called  to  review,  we 
now  reach  the  examination  of  the  merits  of  the  controversy. 

1st.  A  demand  for  the  purchase  price  of  property,  which  is  in  the 
nature  of  a  suit  for  specific  performance  of  a  contract  of  sale,  is  cer- 
tainly inconsistent  with  a  prayer  for  the  rescission  of  that  very  sale. 
Hence,  the  lower  court  was  in  error  in  refusing  to  compel  plaintiff  to 
-elect  under  the  first  exception  urged  by  the  defendant. 

But  as  an  end  must  be  reached  in  this  apparently  interminable  liti- 
gation, we  shall  not  correct  this  error  by  remanding  the  cause. 

In  her  second  exception,  defendant  puts  directly  at  issue  the  right  of 
plaintifi'  to  sue  for  the  rescission  of  the  sale  under  any  circumstances; 
and  under  that  exception  we  have  the  means  of  setting  that  question  at 
rest,  and  of  thus  eliminating  it  from  further  consideration  in  the  pro- 
gress of  the  cause. 

From  the  record  it  appears  that  tlie  purchase  of  the  community  prop- 
erty in  this  case  did  not  result  from  an  adjudication  of  the  same  to  the 
widow  at  the  price  of  estimation  on  the  recommendation  of  a  family 
meeting,  under  the  provisions  of  Article  343  of  the  Civil  Code,  but  that 
it  was  operated  by  means  of  a  public  sale  by  the  sheriff,  ordered  by  the 
court  at  the  instance  of  the  surviving  widow  and  testamentary  execu- 
trix, in  order  to  pay  the  debts  of  the  succession  and  community,  at 
which  sale  the  widow  was  empowered  to  purchase  under  the  provisions 
of  Article  1146  of  the  Code. 

Under  the  effect  of  such  a  sale,  the  balance  of  the  purcha»e  price 
which  accrued  to  her  children  after  the  payment  of  the  community 
debts,  v;hich  the  purchasing  widow  has  the  right  to  retain  in  her  hands, 
•does  not  legally  represent  any  portion  of  the  purchase  price,  and  is  not 
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retained  by  her  as  purchaser ^  but  it  passes  into  her  hands  as  funds- 
belonging  to  her  children,  of  which  she  has  the  legal  usufruct.  In  such 
a  transaction  she  deals  in  a  double  capacity;  as  a  purchaser  she  pays 
to  herself  as  usufructuary  the  shares  of  the  purchase  price  accruing  to 
her  children.  Hence,  she  ceases  to  be  a  debtor  for  the  purchase  price,, 
but  under  her  rights  of  usufruct  she  becomes  a  debtor  to  her  children 
for  the  shares  accruing  to  them,  to  be  accounted  for  at  the  termination 
of  the  usufruct.    24  Ann.  79,  Gaienni^  vs.  Gaienni^. 

It  is  therefore  clear  that  her  children  are  not  her  creditors  as  ven- 
dors, and  that  she  is  not  their  debtor  as  vendee;    hence,  they  are 
not  in  a  condition  to  sue  for  a  rescission  of  the  sale.    Wade  vs.  Murray^ 
,35  Ann.  546. 

We  tlierefore  conclude  that  the  exception  to  plaintiff's  right  to  claim 
the  rescission  was  ivell  taken,  and  hence  that  part  of  his  demand  is 
fully  disposed  of. 

We  now  take  up  the  plea  of  res  adjudhata,  which  rests  on  our  judg- 
ment in  the  case  reported  in  the  37th  Annual  of  our  reports,  p.  221. 

It  is  true,  as  argued  by  defendant,  that  the  cause  of  action  in  the  pres- 
ent cases  and  in  that  suit,  arises  from  the  same  transaction:  the  piur- 
chase  of  the  community  property  by  the  surviving  wife ;  but  the  nature 
of  the  demand  is  not  the  same  in  the  two  cases.  In  the  former  case  the- 
contest  was  for  an  account  of  tutorship,  and  we  rejected  plaintiff's 
demand  for  such  an  account  on  the  ground  that  his  right  thereto  was 
barred  by  the  prescription  of  four  years;  holding  at  the  same  time  that 
certain  judgments  purporting  to  establish  the  amount  of  the  widow's 
liability  to  her  children  growing  out  of  her  purchase  of  the  community 
property,  and  which  had  been  set  up  as  means  of  interrupting  prescrip- 
tion, were  not  moneyed  or  executory  judgments  having  the  effect  of  the 
thing  adjudged  between  the  parties,  but  as  affording  merely  prima  facie- 
proof  of  indebtedness  by  the  tutor  to  his  ward. 

In  the  present  case  we  are  called  on  to  enforce  the  alleged  rights  of 
plaintiff  to  an  account  from  his  mother  for  her  usufruct  of  his  property,, 
consisting  of  his  share  in  the  proceeds  of  the  sale  of  the  community 
property  purchased  by  her,  on  the  ground  that  the  usufruct  was  termi- 
nated by  her  second  marriage  in  October,  1881. 

It  therefore  apx>ears  that  our  judgment  in  that  case  does  not  affect 
the  rights  which  plaintiff  seeks  to  enforce  in  the  present  case,  and 
hence  the  plea  of  res  adjudicata  cannot  be  maintained  in  its  entire  scope. 

It  is  good,  however,  as  to  the  nature  and  effect  of  the  various  judg- 
ments relied  on  by  plaintiff  in  both  cases  as  the  legal  foundation  deter- 
mining the  precise  amount  due  to  him  by  his  mother,  on  account  of  her 
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tutorship  in  the  former  suit  and  on  account  of  her  usufruct  in  the  pres- 
ent litigation.  We  shall  therefore  treat  them  here  as  we  did  there,  as 
prima  facie  proofs  of  the  liability  which  they  purported  to  establish — 
and  shall  use  them  as  the  basis  of  the  settlement  which  we  propose  to 
make  between  the  parties  in  this  controversy. 

We  now  reach  the  plea  of  prescription  of  four,  five  and  ten  years. 

Having  already  distinguished  the  issue  in  this  case  from  the  demand 
for  an  account  of  tutorship,  it  follows  that  tlie  prescription  of  four  years^ 
which  under  the  law  is  a  bar  to  the  action  of  minors  against  their  tutors 
for  the  acts  of  tutorship,  does  not  apply  to  the  action  for  an  account  of 
usufruct.  C.  C.  Art.  8625  37  Ann.  223,  Cochran  vs.  Violet;  Bedell  vs. 
Calder,  37  Ann.  805. 

Our  Code  does  not  in  terms  fix  the  kind  of  i>rescription  which  can  be 
invoked  in  bar  of  the  demand  for  an  account  from  the  usufructuary  of 
the  property  or  things  which  he  has  held  in  usufruct.  Hence,  we  have 
no  settled  lights  to  guide  us  as  to  which  of  the  five  or  ten  years  prescrip- 
tion would  apply  in  Kuch  cases.  But  a  mature  consideratiou  of  the 
articles  of  the  Code  on  the  subject  has  led  us  to  the  conclusion  that 
such  an  action  is  a  personal  action,  not  enumerated  in  any  of  the  arti- 
ticles  treating  of  the  prescription  of  either  one,  three  or  five  years,  and 
that  it  must  be  governed  by  Article  3544  of  the  Code,  which  reads:  "  In 
general,  all  personal  actions,  except  these  before  enumerated,  are  pre- 
scribed by  ten  years." 

The  next  in(iuiry  must  be  directed  to  ascertain  the  time  at  which  pre- 
scription begins  to  run.  It  is  clear  that  it  cannot  run  against  minors; 
hence,  under  that  principle,  it  did  not  begiu  to  run  before  the  23d  of 
October,  1875,  at  which  time  plaintiff  became  of  age,  and  this  suit  was 
brought  on  the  4th  of  April,  1885,  therefore  within  the  ten  years. 

But  in  actions  for  account  of  the  usufruct,  the  correct  rule  is  to  date 
prescription  from  the  time  at  which  the  right  to  demand  an  account 
accrued,  and  in  logic  and  reason,  as  well  as  in  law,  that  right  accrues- 
only  at  the  terminjition  of  the  usufruct,  just  as  clearly  as  prescriptioa 
on  a  promissory  note  must  be  computed  only  from  the  date  of  its  matu- 
rity, and  not  from  the  date  of  its  execution.  No  one  can  be  debarred 
by  prescription  from  the  exercise  of  any  right,  to  be  computed  from  a 
time  at  which  the  right  did  not  exist.  The  doctrine  of  "non  contra 
valentem,"  etc.,  njost  unequivocally  applies  to  such  actions.  36  Ann. 
412,  McKnight  vs.  Calhoun  j  32  Ann.  1041,  Succession  of  S.  M.  Farmer. 

Defendant  contracted  her  second  marriage  on  the  15th  of  October^ 
1881,  at  which  time  her  usufruct  expired,  and  that  is  the  date  from 
vrhich  prescription  must  be  computed  against  plaintiff's  demand  for  an 
34 
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account  of  the  usufruct  of  his  mother.  Conceding,  therefore,  that  the 
prescription  of  five  years  could  apply  in  such  a  case,  it  is  ajipareut  that 
the  plea  is  not  good,  as  this  suit  was  brought  in  April,  1885. 

Having  recognized  the  right  of  plaintiff  to  recover  judgment  for  so 
much  of  his  funds  as  had  been  subject  to  his  mother's  usufruct,  we  must 
MOW  establifrli  the  state  of  her  accounts  with  him. 

But  before  entering  into  the  facts,  we  must  meet  two  legal  questions 
which  we  tind  at  the  threshold  of  the  investigation. 

1st.  The  riglit  granted  by  the  judgment  to  the  defendant  to  present 
an  additional  account  of  the  matters  connected  with  her  usufruct,  is,  in 
our  opinion,  not  sanctioned  by  law,  and  hence  it  must  be  denied. 

Even  in  giving  full  effect  to  the  prayer  in  plaintifi'^s  petition  for  an 
account  of  defendant's  administration  of  his  share  of  the  proceeds  of 
which  she  liad  the  usufruct,  we  find  that  she  was  allowed  everj-  oppor- 
tunity on  the  trial  of  the  case  to  give  such  an  account,  and  that  she  did 
present  all  the  elements  within  her  reach  toward  a  full  accounting. 
Even-handed  justice  to  all  parties  requires  that  the  accounts  should 
now  be  finally  balanced,  and  we  therefore  conclude  that  this  feature 
of  the  judgment  below  is  erroneous. 

2d.  Can  the  defendant  be  allowed  to  deduct  from  the  gross  proceeds 
of  the  sale  of  the  community  property  the  estimated  value  of  tlie  slaves 
which  then  formed  part  thereof? 

Without  entering  into  a  discussion  of  the  alleged  nullity  of  obliga- 
tions contracted  for  the  purchase  price  of  slaves,  by  reason  of  their 
subsequent  emancipation,  we  find  in  the  record  other  and  abundant 
reasons  to  defeat  defendant's  proposition  on  that  score.  We  showed 
in  another  part  of  this  opinion  that  under  the  operation  of  law,  the  sur- 
viving widow,  being  entitled  to  retain  in  her  hands  all  that  accrued 
out  of  the  sale  and  to  her  children,  is  legally  held  as  having,  as  pur- 
chaser, fully  complied  with  her  bid,  and  to  be  therefore  and  thereby 
entirely  discharged  from  all  her  obligations  as  a  vendee^  and  that  her 
indebtedness,  if  any,  to  her  children,  after  paying  the  community  debts, 
arose  from  a  new  obligation,  the  relation  of  usufructuary,  it  follows  t^at 
she  cannot  be  heard  now  to  urge  any  defense  in  mitigation  of  her  obli- 
gations under  the  purchase.  She  has  in  law  paid  for  the  slaves  which 
she  bought  at  that  sale ;  the  debt  which  she  now  owes  does  not  arise 
out  of  her  purchase,  but  out  of  her  usufruct.  Hence,  she  cannot  be 
allowed  the  credit  of  $76,000  which  she  sets  up  as  the  estimated  value 
of  the  slaves  included  in  her  purchase  of  the  9th  of  April,  1860.  That 
rule  is  as  just  as  it  is  inflexible.  On  the  question  of  plaintiff's  demand 
for  a  rescission  of  the  sale,  it  defeated  him  because  he  was  not  a  ven- 
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<lor  seeking  to  enforce  claims  against  liis  veudoe.  On  this  point,  and 
-for  the  same  reasons,  it  must  shield  him  against  the  pretensions  of  the 
-defendant,  who  now  erroneously  assumes  the  attitude  of  a  vendee. 

The  judgment  invoked  by  phiintiff  as  settling  the  amount  of  his 
mother's  indebtedness  to  him,  shows  that  the  amount  of  the  adjudica- 
tion wa,8  $156,470,  and  that  up  to  that  date  (1867)  she  had  paid  commu- 
nity debts  up  to  the  sum  of  $59,788.25,  leaving  u  balance  of  $96,687, 
of  w^hich  he  claims  one- third  of  one-half,  say  $16,114.        •  •  • 

But  in  the  course  of  the  trial,  defendant  establislied  her  right  to  addi- 
tional credits  which  must  be  allowed  her,  and  which  are  not  seriously 
-controverted. 

She  is  entitled  to  be  credited  for  the  sum  of  $20,000,  as  a  donation 
from  her  mother,  which  sum  was  used  in  paying  part  of  the  purchase 
price  of  tlie  plantation  by  her  first  luisband;  and  to  the  further  credit 
of  $20,000,  amount  of  a  debt  of  the  community  which  she  paid;  and 
for  an  additional  sum  of  $6,000,  paid  by  her  on  what  is  known  in  the 
account  as  the  "Dunbar  mortgage." 

She  claims  $10,000  for  that  item  j  it  was  the  «imount  of  the  debt,  but 
«lie  compromised  it  for  $6,000;  she  paid  nothing  more,  she  can  claim 
nothing  more. 

In  her  answer  she  claims  to  have  paid  four  notes  of  $17,500  each,  or 
$70,000,  secured  by  vendor's  privilege  on  the  plantation  which  was 
Abjudicated  to  her  at  the  succession  sale.  She  has  credit  for  two  of  the 
notes  in  the  judgment  of  1867,  as  included  in  tlie  credit  of  $59,783.25, 
^nd  from  her  own  testimony  it  sippears  that  she  has  thus  far  paid  $20,- 
•000  on  the  two  other  notes,  for  which  we  have  already  allowed  her 
«redit. 

This  leaves  to  her  debit  the  sum  of  $50,686.75,  one-sixth  of  which 
iKcrues  to  plaintiff,  thus  entitling  him  to  a  judgment  against  her  in  the 
9am  of  $8,447.75. 

The  next  and  last  question  is  to  ascertain  whether  he  is  entitled  to 
the  recognition  of  a  legal  mortgage  to  secure  that  balance. 

His  counsel  bases  Ids  right  thereto  on  the  provisions  of  Article  343  of 
the  Civil  Code,  which  regulates  the  mode  of  effecting,  and  the  legal 
mortgage  resulting  from,  the  adjudication  of  the  community  property 
in  which  minors  have  »n  interest,  to  the  surviving  father  or  mother, 
and  on  Article  3317,  which  recognizes  the  same  mortgage  created  by 
the  other  article. 

But  from  the  recitals  already  made  in  this  opinion,  it  appeal^  that 
the  sale  in  this  case  was  not  made  under  the  provisions  of  Article  343 
of  the  Civil  Code,  but  under  the  provisions  of  Articles  990, 991  and  992 
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of  the  Code  of  Practice,  touching  authorized  sales  of  Buccession  prop- 
erty to  pay  debts. 

There  is  a  vast  difference  between  the  mode  of  making  and  the  effect*, 
of  such  sales. 

From  the  very  nature  of  the  sale  made  under  Article  343,  there  catt 
be  no  competition  and  no  bids;  no  other  person  but  the  surviving  father 
or  mother  can  there  become  an  adjudicatee ;  and  hence,  the  effects  of 
that  sale  are  peculiar,  and  are  specially  provided  for  by  tlie  lawj  and- 
one  of  those  effects  is  that**tlie  property  so  adjudicated  shall  remain 
specially  mortgaged  for  the  security  of  the  payment  of  the  price  of  the- 
adjudication  and  tlie  interest  thereon." 

Now,  no  such  mortgage  is,  or  could  be,  created  by  law,  as  resulting* 
from  an  adjudication  under  a  sale  to  pay  debts.  One  of  the  very  objects 
of  that  sale  is  to  release,  instead  of  creating,  mortgages.  At  such  a  sale, 
which  is  made  at  public  auction,  competition  is  of  the  very  essence  of 
the  proceeding,  and  any  person,  be  it  the  surviving  father  or  mother, 
or  anybody  else,  making  the  highest  bid,  can  become  the  purchaser. 
If  it  be  a  stranger,  the  property  goes  to  his  hands  free  of  all  encum- 
brances on  his  paying  the  price,  and  the  proceeds  f^o  into  the  hands  of' 
the  succession  representative.  If  the  surviving  father  or  mother  is  the 
purchaser,  and  is  also  the  succession  representative,  the  payment  is 
made  by  operation  of  law,  as  twice  explained  herein  above;  and  no- 
mortgage  is  provided  for  concerning  the  paj'ment  of  the  price..  If  the 
surviving  parent  is  the  tutor  of  the  minors,  the  latter  have  a  legal  mort- 
gage on  the  former's  property  on  account  of  the  tutorship,  but  not  on- 
account  of  the  usufruct,  which  is  regulated  by  other  and  different  laws.. 
Gaienni6  vs.  Gaienni^,  24  Ann.  79. 

Our  laws  on  the  subject  of  usufructs  do  not  provide  for  a  mortgage 
on  the  property  of  the  usufructuary  in  favor  of  the  owner  of  the  things, . 
money  or  other  property  subject  to  the  usufruct.     Hence,  courts  are 
powerless  to  recognize  or  enforce  any. 

A  bond  is  the  only  security  which  the  law  exacts  of  the  usufmctnary, 
and  the  father  and  mother  are  relieved  even  from  that  obligation.  C. 
C.  Art.  560. 

Plaintiff's  claim  of  a  legal  mortgage  must  therefore  be  rejected. 

We  note  that  the  judgment  below  is  silent  on  tlie  subject  of  interest. . 
Plaintiff  is  entitled  to  legal  interest  from  the  termination  of  the  usu- 
fruct, and  under  his  prayer  for  amendment  he  asks  for  and  he  must  be 
allowed  the  same. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment, 
appealed  from  be  amended  in  the  following  particulars: 
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Ist.  In  allowing  the  right  to  defendant  to  further  reduce  plaintifTB 
<claim  by  further  accounting,  which  right  is  hereby  denied,  so  as  to 
make  the  judgment  herein  absolute  and  final. 

2d.  By  allowing  plaintiff  legal  interest  on  his  claim  from  tlie  15th 
of  October,  1881. 

3d.  By  reducing  plaintiff's  claim  and  fixing  it  at  the  sum  of  $8,447.75 
<eight  thousand  four  hundred  and  forty-seven  dollars  and  seventy-five 
•cents). 

And  that,  as  thus  amended,  said  judgment  be  affirmed,  at  the  costs  of 
defendants  in  both  courts. 


No.  9480. 
The  State  ex  rel.  E.  A.  Luminais  vs.  J.  D.  Houston,  Tax 

COLLECTOK. 

The  state  Tax  Collector  canoot  be  compelled  by  a  mandamus  to  receive  from  a  parchaser  of 
land  forfeited  to  the  Stvte,  and  again  offered  for  sale  in  payment  of  the  price  bid,  where 
the  property  is  burdened  with  back  taxes  dne  the  State  and  city,  three  per  cent  Lonlsi* 
ana  bonds,  known  as  *'Baby  Bonds,"  tboagh  the  parchaser  has  paid  the  amoant  owing 
for  costs,  fees,  oommissions,  etc.,  in  cash. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lazariis,  J. 

E,  X.  Bemm  for  the  Relator  and  Appellant. 

FT.  jff.  Bogers,  City  Attorney,  and  Blanc  dt  Butler  for  Defendant  and 
Appellee. 

Tlie  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  relator  became  the  purchaser  of  certain  property  in 
the  city  of  New  Orleans,  described  in  the  petition,  which  had  been  for- 
feited to  ttie  State  for  non-pay meut  of  taxes  and  sold  again  under  Act 
82  of  1884,  and  at^udicatcd  to  the  relator  for  $2550. 

The  amount  of  charges,  fees,  costs,  etc,  aggregating  $175,  was  paid 
.in  cash,  and  for  the  balance  ($2375)  he  tendered  in  payment  Louisiana 
3  per  cent  bonds,  commonly  known  as  "Baby  Bonds,"  which  tender 
viras  refused,  and  thereupon  a  mandamus  was  applied  lor  to  compel  the 
of&cer  to  receive  said  bonds  in  satisfaction  of  said  balance,  which  is  the 
proceeding  now  before  us. 

The  tax  collector  and  the  city  of  New  Orleans,  also  made  party,  for 
xetum  to  the  alternative  writ,  answered  tliat  the  said  balance  of  the 
relator's  bid  could  not  be  entirely  paid  in  **Baby  Bonds,"  but  must  be 
3)aid  in  cash  or  in  such  State  and  city  obligations  as  would  enable  the 
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tax  collector  to  make  a  distribution  of  the  adjudication  proportionately 
between  the  State  and  city,  according  to  the  amount  of  their  respect- 
ive claims  against  the  property,  tliat  is,  a  portion  of  the  sum  derived 
from  the  sale  going  to  the  General  Fund  might  be  paid  in  **Baby 
Bonds,"  or  in  valid  outstanding  Auditor's  warrants;  the  portion  due 
the  "Interest  Fund"  in  matured  coupons  of  interests;  the  portion  due 
the  "Levee  Fund"  in  waiTants  of  the  levee  company. 

The  relator  relies  on  the  2d  section  of  Act  82  of  1884  to  support  lii» 
contention. 

The  main  object  of  this  act,  as  we  gather  from  its  title,  was  "to  pro* 
vide  for  the  sale  of  property  bid  in  for  and  adjudicated  to  the  State, 
and  of  property  on  which  taxes  are  due  the  State  prior  to  December 
31,  1879." 

This  section  (2)  reads: 

"That  said  property  shall  be  adjudicated  and  sold  to  the  last  and 
highest  bidder  for  cash.  All  bids  may  be  paid  in  any  lawful  money  of 
the  United  States,  or  in  any  warrant,  bond  or  other  obligation  which, 
by  the  laws  and  Constitution  of  the  State,  is  made  receivable  for  taxeft 
and  licenses  due  the  Stat<5  prior  to  January  1,  1879,  except  the  costs, 
incurred  in  adjudications  to  the  State  and  in  sales  under  this  act,  and 
the  commissions  and  fees  established  by  this  act,  which  shall  be  paid 
by  preference  and  in  current  money." 

This  section  quoted  must  be  considered  in  connection  with  article  1 
of  the  miscellaneous  ordinances  of  tlie  Constitutional  Convention  which 
explains  its  meaning. 

The  first  paragraph  of  that  article  provides  "that  taxes  and  licensee 
due  the  State  prior  to  January  1,  1879,  shall  be  paid  as  follows:  That 
portion  of  said  taxes  and  licenses  due  the  General  Fund,  except  as. 
hereinafter  provided,  in  any  valid  Auditor's  warrants,  outstanding  at 
the  date  of  the  adoption  of  this  Cons*^itution,"  except  certain  warrantee 
mentioned  and  not  necessary  here  to  enumerate. 

It  next  provides  that  the  holders  of  said  warrents  ni.ny  fund  them  iu 
the  bonds  above  referred  to,  known  as  stated,  as  "Baby  Bonds,"  and 
further  provides  that  these  bonds  shall  be  receivable  for  amounts  due 
the  State  for  the  redemption  or  purchase  of  property  which  has  b^u 
forfeited  or  sold  to  the  State  for  delinquent  taxes  and  licenses  of  any 
of  the  years  named  in  the  article. 

The  second  clause  of  the  same  article  further  pro\ides  that  the  por- 
tion of  said  taxes  and  licenses  dun  the  Interest  Fund  subsequent  to 
1874,  may  be  paid  in  any  matured  interest  coupons  issued  by  the  State 
since  paid  date ;  and  the  third  paragraph  of  tlie  article  directs  that  the 
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portion  of  said  taxes  due  the  Levee  Fund  from  1871  to  1876  inclnsive, 
can  be  paid  in  any  valid  warrants  issned  by  the  levee  company  and  in* 
dorsed  by  the  Auditor  and  Treasurer  in  the  manner  therein  prescribed. 

In  the  last  paragraph  of  the  article  it  is  directed  that  all  taxes  and 
licenses  due  any  parish  or  municipal  coiporation  prior  to  January  1, 
1879,  can  be  paid  in  valid  warrants,  scrip  or  floating  indebtedness  of 
said  parish  or  municipal  corporation,  except  judgments. 

It  is  apparent  from  a  reading  of  this  ordinance  and  a  critical  exam- 
ination of  its  several  provisions  that  all  of  the  then  back  taxes  wliich^ 
tinder  the  law,  pertained  to  the  General  Fund  might  be  paid  by  the 
obligations  of  the  State  described  in  the  first  clause  of  the  article  above 
recited  and  subsequently  represented  by  ^*Baby  Bonds,"  but  that  the 
portious  of  said  taxes  legally  appropriated  to  the  Interest  Fund  and 
the  Levee  Fund,  and  the  city  taxes  could  not  be  paid  by  these  bonds, 
whether  these  taxes  were  collected  directly  from  the  defaulting  tax- 
payers or  derived  from  the  sales  of  lands  previously  forfeited  to  tlie 
St»t«  or  otherwise.  The  second  section  of  Act  81  of  1881,  so  far  it  may 
be  construed  as  conflicting  with  these  constitutional  requirements,  of 
course  would  be  without  force  or  legal  effect. 

The  record  shows  tiiat  the  larger  portion  of  the  back  taxes  against 
the  property  in  question,  was  due  the  citj',  and  the  contention  of  the 
relator  is  that  these  city  taxes  even  could  be  paid  in  **  Baby  Bonds." 
The  fifth  section  of  the  act  referred  to  (82  of  1884)  reads: 

''If  the  price  paid  for  said  property  is  not  sufficient  to  pay  in  full  all 
costs  and  charges  herein  set  forth,  and  the  taxes  due  prior  to  December 
31, 1879,  with  interest,  costs  and  charges  thereon  due  by  said  property, 
then  the  price,  after  the  payment  of  the  costs  and  charges  herein  pro- 
vided to  be  paid  first,  shall  be  divided  and  distributed  proportionately 
to  the  payment  of  all  unpaid  State,  city,  parish  or  municipal  taxes, 
interest,  costs  and  charges  due  on  or  by  the  property  prior  to  December 
31, 1869." 

It  strikes  us  as  a  strange  proposition  that  the  taxes  and  licenses  due 
the  city  could  be  paid  by  these  bonds,  which,  as  shown,  represent  ex- 
clusively a  debt  owing  to  the  State,  and  particularly  in  view  of  the 
clause  in  thd  constitutional  ordinance  quoted,  requiring  them  to  be 
paid  in  the  obligations  of  the  city. 

The  proposition  has  no  support  whatever  in  the  law. 

From  no  point  of  view  can  we  discover  that  the  relator  is  entitled  to 
the  relief  he  asks  at  our  hands. 

Judgment  affirmed. 
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No.  9697. 
The  State  op  Louisiana  vs.  Joe  Tucker.  " 

When  a  bill  of  excoptionA  reciteo  the  facts  which  the  coansel  had  contended  before  the  jury, 
had  been  established  by  the  evidence,  and  refera  to  the  eyidenoe  in  support  thereof,  and 
aeks  for  charges  applicable  to  the  state  of  facts  recited,  the  Judge's  refusal  to  give  the 
charges  on  the  ground  that  they  are  inapplicable  to  the  case,  la  error,  unless  the  judge 
states  that  there  was  no  evidence  in  the  case  supporting  or  tending  to  support  the  con- 
tentions of  counsel. 

It  is  the  duty  of  the  Judge  to  give  full  instructions  to  the  jury  cavering  the  entire  law  of  the 
oa«e  as  respects  all  the  facts  proved  or  claimed  by  ceunsel  to  be  proved,  provided  such 
claim  is  supported  by  any  evidence. 

Authorities  reviewed  and  criticised. 

The  fnnctions  of  the  judge  in  such  case,  is  different  from  that  involved  in  rulings  on  admis- 
sibility of  testimony,  when  he  is  entitled  to  weigh  the  testimony  as  to  ptt>of  of  necessary 
foundaUon,  as  a  matter  involving  the  exercise  of  his  own  discretion. 

APPEAL  from  the  Thii-d  TOistrict  Court,  Parish  of  Union. 
Tourufy  J. 


M.  J.  Cunningham,  Attorney  General,  and  U.  H.  McGlendon,  District 
Attorney,  for  the  State,  Appellee. 

G,  A,  Killgore  and  Jaa*  A.  Bamscy  for  Defendant  and  Appellant. 


The  opinion  of  the  Gonrt  was  delivered  by 

Fenner,  J,  The  errors  charged  are  presented  on  two  bills  of  ex- 
ceptions. 

As  the  first  bill  raises  important  principles  of  practice  dependent  in 
great  measure  upon  its  recitals,  we  shall  transcribe  it  in  full,  notwith 
standing  its  leiigth. 

"Be  it  remembered  that,  upon  the  trial  of  the  above  entitled  case 
during  the  argument,  defendant's  counsel  contended  before  the  jury 
that  it  had  been  proved  on  the  trial  by  the  testimony  of  the  witness 
Alex.  Bryant,  who  was  the  injured  party,  that  he,  the  said  witness 
Bryant,  saw  defendant  armed  with  a  gun  in  his  (Bryant's)  yard  near 
his  dwelling  house,  in  the  night  time,  before  any  of  the  older  members 
of  his  family  had  gone  to  bed,  and  that  he,  the  said  Bryant,  saw  the 
defendant  approach  the  house  and  come  close  to  it  three  different 
times,  and  at  one  of  those  times  the  defendant  come  np  to  the  door  of 
the  house  and  placed  his  hand  against  it,  but  made  no  effort  to  open  it, 
and  at  each^time  the  defendant  went  away  without  making  any  effort 
to  break  into  the  house  or  do  any  violence  to  any  one  ]  and  that  on  the 
defendant  approaching  the  house  the  fourth  time,  still  having  his  gun 
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in  his  hand,  and  that  the  said  witness,  Bryant,  Avi thou t  saying  any-, 
thing  whatever  to  the  defendant,  fired  upon  him,  striking  him  with, 
several  shot^  some  buck  shot  and  some  small  shot,  and  that  at  the  firing 
-of  the  guu,  by  Bryant,  the  defeudant  cried  out  ^^OU!  Lordie,^'*  and  im- 
mediately began  to  run  away  toward  his  (defendant's^  house  without 
making  any  effort  at  that  time  to  return  the  fire  or  shoot  at  said 
Eryantj  that  soon  after  the  defendant  began  to  retreat,  the  said 
Bryant  began  to  follow  him  up,  and  fire  upon  him  ;  that  the  effect  o^ 
the  shot  received  by  the  defendant  disabled  him  so  that  he  could  not 
travel  without  something  to  support  him ;  that  the  witness  Bryant  and 
liis  wife  both  followed  up  defendant,  and  fired  upon  him  and  that  at  or 
.about  the  third  time,  the  witness  Bryant  shot  at  defendant,  and 
At  or  about  the  first  time  his  wife  had  shot  at  defendant,  defendant 
having  retreated  about  thirty  yards  away  and  got  behind  some  bee- 
gums,  the  defendant  fired  upon  the  witner^s  Bryant,  who  was  then  nine 
steps  from  him  and  still  approaching  the  defendant,  the  shot  from  de- 
fendant's gun  taking  effect  in  the  witness  Bryant's  thigh  and  hip;  and 
that  at  the  moment  defendant's  gun  fired,  the  said  witness  Bryant  fell 
and  the  defendant  then  hobbled  away  leaning  on  his  double-barrelled 
^n  for  a  support  as  he  went.  Both  of  defendant's  counsel  contended 
before  the  jury  that  all  of  the  above  facts  had  been  proved  by  the 
State's  witnesses  before  the  jury,  and  after  the  judge  had  charged  the 
jury  and  when  he  asked  defendant's  counsel  if  they  had  any  special 
charge,  the  defendant  asked  tlie  court  to  charge  the  jury  as  follows, 
to  wit : 

1st.  '^A  man  has  n(»  right,  under  the  law,  to  violently  assault  and 
shoot  at  another  simply  because  he  has  found  the  other  upon  his  prem- 
ises in  the  night  time." 

2d.  ^'A  man  has  a  right  to  order  another  to  leave  his  house  or 
premises,  but  has  no  right,  even  when  such  order  is  given,  to  put  him 
out  by  force  until  gentler  means  fail,  and  if  the  owner  attempts  to  use 
violence  in  the  outset  and  is  slain,  it  will  not  be  murder  in  the  slayer 
if  there  be  no  previous  malice." 

3d.  "A  man  has  a  right  to  drive  a  party  away  from  his  premises 
-who  is  there  without  his  authority,  and  if  the  intruder  should  start 
away  immediately  in  good  faith,  the  owner  would  have  no  right  to 
follow  him  up ;  but  if  he  should  follow  him  up,  and  while  still  retreat- 
ing in  good  faith,  it  should  become  absolutely  necessary  for  him  to  fell 
his  pursuer,  in  order  to  save  his  own  life,  he  is  justifiable." 

And  tlie  court  refused  to  give  each  and  every  one  of  said  special 
charges  to  the  jury,  stating  at  the  time  and  in  the  presence  and  hear- 
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iDg  of  tlie  jury  that  tliey,  tlie  special  cliargeSy  were  not  applicable  ta 
the  facts  of  the  case,  and  for  that  reason  he  refused  to  give  them  in 
charge  to  the  jury ;  and  the  defendant,  by  counsel,  retained  a  bill  of 
exce])tiou  both  to  the  ruling  of  the  court  in  refusing  to  give  said 
special  charge  in  charge  to  the  jury  and  also  to  his  statement  in  the 
presence  and  hearing  of  the  jury  that  the  said  charges  were  not  appli- 
cable to  the  facts  of  tlie  case,  and  defendant  tenders  this,  hia  bill  of 
exception,  to  be  signed  by  the  judge  and  filed  in  the  case  which  is 
according]}'  done. 

I  did  not  give  the  first  charge,  because  I  did  not  deem  it  at  all  appli- 
cable to  the  facts.  I  refused  to  give  the  third  charge  for  the  same 
reason ;  and  I  refused  to  give  the  second  because  as  too  erroneously^ 
stated  if  applicable,  and  as  not  applicable.  I  do  not  assent  by  any 
means  to  the  facts  as  recollected  by  counsel,  as  stated  above. 

Signed  in  open  court,  this  February  12th,  1886. 

It  will  be  observed  that  the  bill  raises  two  objections  to  the  actiooi 
of  tlie  judge,  viz: 

1st.  In  stating  in  the  presence  of  the  jury,  that  the  charges  were  not 
applicable  to  the  facts  of  the  case,  which  is  complained  of  as  an  ex- 
pression of  the  judge's  opinion  as  to  what  the  facts  were. 

2d.    To  the  ruling  itself  and  the  ground  thereof. 

As  to  the  first,  it  not  appearing  from  the  bill,  that  the  charges  them- 
selves were  read  in  the  hearing  of  the  jury,  the  statement  of  the  judge 
that  they  were  not  applicable  w  as,  so  far  as  the  jnry  was  concerned, 
entirely  insignificant. 

The  second  objection,  however,  is  very  serious. 

The  bill  is  carefully  drawn.  It  i-ecites  with  precision  and  distinot- 
ness,  the  facts  which,  the  counsel  contend  before  the  jury,  had  been 
established  by  the  evidence. 

If  the  facts  were  as  recited  in  the  bill,  or  if  there  was  evidence  in  the- 
case  supporting  or  ttmding  to  support  the  contentions  of  counsel,  it  is- 
obvious  that  the  charges  asked  were  not  inapplicable  to  tbe  case. 

The  bill  is  drawn  in  accordance  with  the  suggestions  made  by  this 
Coui-t  in  Stouderman's  case,  6  Ann.  286,  where  it  was  said: 

^^The  charge  required  might  not  have  had  a  precise  application  te 
the  case.  It  was  the  duty  of  the  counsel  to  have  shown  by  his  bill  of 
exceptions  that  he  asked  for  instructions  to  the  jury  that  would  have 
had  a  material  bearing  on  his  case,  and  that  he  did  not  require  the 
judge  to  charge  the  jury  upon  abstract  principles  of  law^.  •  ♦  ♦  IT 
the  counsel  of  the  accused  had  distinctly  stated  the  facts  he  contended 
the  evidence  had  established,  and  then  required  the  coui-t  to  charge  the 
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jury  that  if  tliey  believed  those  facts,  etc.,  it  would  liave  been  the  duty 
of  the  judge  to  have  instructed,"  etc. 

So  it  is  held  by  other  authorities  that  "it  is  the  duty  of  the  judge  tQ 
give  full  iustructioiis  to  the  jury,  covering  the  entire  law  of  the  case,  a^ 
respects  all  the  facts  proved  or  claimed  by  the  respective  counsel  to 
be  proved,"  and  that  though  **if  no  evidence  was  given  upon  a  point, 
the  judge  is  not  under  obligation  to  charge  the  jury  respecting  it, 
though  requested,"  yet  "as  far  as  the  evidence  goes,  he  should  give 
any  pertinent  instruction  asked  for,  confonnable  to  the  law."  1  Bishop 
Cr.  Proc.  i  980,  citing  Hinch  vs.  State,  25  Ga.  699;  Longnecker  vs.  State,, 
22  Ind.  247;  State  vs.  McDonnell,  32  Vt.  491;  McCay  vs.  State,  15  Ga-, 
205;  Drake  vs.  Curtis,  1  Cush.  395;  State  vs.  Wilson,  2  Scam,  225;  Da~ 
^-is  vs.  State,  10  Ga.  101. 

In  Riculfi's  case,  35  Ann.  775,  we  said:  "  In  Stouderman's  case,  it  waa-- 
said  to  be  the  duty  of  the  prisoner's  counsel  to  have  shown  by  his  bill. 
of  exceptions  that  he  asked  for  instructions  to  the  jury  that  would  have 
had  a  material  beaiing  on  the  case,  and  that  he  did  not  require  the 
court  to  charge  upon  abstract  principles  of  law.  •  *  •  It  is  not 
possible  for  this  Court  to  determine  their  applicability  unless  the  bill 
of  exceptions  informs  tie  of  the  circumstances  to  which  the  law  is  to  be 
applied." 

In  Daly's  case,  37  Ann.  576,  we  said:  "The  bill  contains  no  averment 
that  proof  had  been  made  of  the  fact  embodied  in  the  proposed  charge.. 
•  •  ♦  Hence,  under  the  circumstances,  the  judge  in  giving  the 
charge  as  suggested  would  simply  have  instructed  the  jury  on  an  ab- 
stract principle  of  law." 

In  Melton's  case,  37  Ann.  82,  the  judge's  refusal  to  give  a  charge 
because  inapplicable  was  sustained,  on  the  judge's  statement  that "  it 
referred  to  facts  of  which  there  was  no  evidence  whatever." 

In  Ford  s  case,  37  Ann.  464,  it  does  not  appear  tbat  the  bills  con- 
tained the  necessary  recitals,  and  the  judge  stated  "that  the  principles 
announced  in  the  respective  charges  are  foreign  to  the  nature  of  the 
case  on  trial,  and  have* no  application  to  or  connection  with  the  facts 
which  had  been  established  by  the  evidence." 

Other  cases  touching  on  the  point  will  be  found  to  rest  on  like  foun- 
dations,  and  do  not  cover  a  case  like  the  present. 

Here  the  bill  recites  the  facts  which  the  counsel  contended  had  been 
established  by  the  evidence  and  refers  to  the  testimony  supporting  the 
same,  and  asks  for  charges  certainly  applicable  to  such  facts.    It  the 
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judge  Lad  distinctly  negatived  these  statements  and,  as  in  Melton'ft 
case,  Lad  stated  tLat  tLey  were  supported  "by  no  evidence  wLatever,'' 
we  should  Lave  been  bound  to  take  Lis  statement  against  tLat  of  coun- 
sel, and  to  Lave  sustained  Lis  ruling.  But  Lis  mere  dictum,  *^  I  do  not 
assent  by  any  means  to  tLe  facts  as  recollected  by  counsel,"  does  not 
assert  or  necessarily  imply  tLat  tLere  was  no  evidence  supporting  or 
tending  to  support  tLe  contentions  of  counsel  so  explicitly  stated  in  tLe 
bill,  and  does^  not,  tLerefore,  sustain  Lis  refusal  to  give  tLe  cLarges  on 
tLe  ground  of  inapplicability.  In  tLis  matter  it  was  not  tLe  function 
of  the  judge  to  pass  upon  tLe  weigLt  or  value  of  tlie  evidence  wLich 
had  gone  to  tLe  jury  and  was  subject  to  tlieir  exclusive  cognizance. 

TLere  is  a  class  of  cases  to  wLicL  a  different  rule  applies,  viz:  tLose 
involving  rulings  of  tLe  judge,  in  tLe  course  of  tLe  trial,  upon  tLe  ad- 
missibility of  evidence,  sucL  as  wLetLer  tLe  proper  foundation  Lad  been 
laid  for  evidence  of  cLaracter,  tlireats,  etc.  In  sucL  cases,  it  is  tLe 
necessary  function  of  tlic  judge,  for  tLe  guidance  of  Lis  own  action  in 
a  matter  addressed  exclusively  to  Lis  own  discretion,  to  detci^mine 
wLetLer  tLe  foundation  Las  been  laid,  and,  for  tLat  purpose,  to  con- 
sider and  weigL  tLe  evidence  in  support  tLereof.  Hence,  we  have  held 
tLat,  as  tLe  foundation  must  rest  on  proof  of  tLe  antecedent  conditionB 
required,  it  is  in  tLe  sound  discretion  of  the  judge  to  determine  whether 
such  proof  has  been  made.  State  vs.  Labuzan,  37  Ann.  491  j  State  vs. 
Janvier,  Id.  645;  State  vs.  Ford,  Jd.  461. 

But  when  the  evidence  is  closed  and  the4ca8e  has  gone  to  the  jury,  it 
is  the  latter's  exclusive  proA-ince  to  consider  all  e\idence  before  it,  and 
to  determine  its  weight  and  credibility;  and  it  is  the  judge's  duty  to 
■charge  the  law  applicable  to  any  state  of  facts  supported  by  evidence, 
whether  he  believes  or  attaches  value  to  such  evidence  or  not. 

Neither  the  judge  nor  the  counsel  for  the  State  question  tlie  correct- 
Jiess,  in  point  of  law,  of  tLe  first  and  tliird  cLarges  asked,  and  tLe  judge 
sLould  Lave  given  tliem. 

TLe  second  cLarge  is  taken  verbatim  from  tLe  text  of  Wliarton,  and 
is  supported  by  autliorities.  WLarton  Cr.  L.  sec.  1025,  citing  McCoy 
vs.  State,  3  Eng.  451;  State  vs.  Sloan,  47  Mo.  604;  Greschia  vs.  State, 
^3  111.  295. 

It  may  be  remarked  that  all  three  of  the  charges  would  suffer  modi- 
fication in  their  application  to  felonious  assaults  or  intrusions  on  prem- 
ises; but  their  terms  exclude  such  application  and,  as  asked  and  as 
referring  to  the  facts  stated  in  the  bill,  there  is  no  sound  objection  to 
them. 

The  second  bill  of  exceptions  is  as  follows: 
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''Be  it  romerabered  that,  upon  the  trial  of  the  above  entitled  case, 
after  the  court  had  charged  the  jury,  lie  asked  the  district  attorney  if' 
he  had  any  special  charge  which  he  desired  given  ;  and  the  district  at- 
torney requested  the  court  to  charge  tl»e  jury  as  follows,  to  witr 
*That  he  who  provokes  a  difficulty  cannot  avail  liiiuself  of  the  plea  of 
self-defense  as  a  justification  for  shooting  the  person  whom  he  has  pro- 
voked into  the  difficulty.'  And  the  court  gave  said  special  charge  as 
requested,  and  tlie  counsel  for  the  defendant  excepted  to  that  special 
charge  as  given  by  the  judge  and  retained  this  his  bill  of  exception, 
/riieu  counsel  tor  defendant  nsked  the  court  to  charge  the  jury  as  fol- 
lows, to  wit:  *T!iat  when  two  parties  have  had  a  difficulty,  if  one  of 
them  quits  the  combat  and  retreats  in  good  faith  and  is  pursued  by  the 
other,  who  continues  to  follow  him  up  with  violence  and  hostility,  and 
should  it  become  absolutely  necessary  for  the  one  retreating  to  turn 
and  fell  his  pursuer  in  order  to  save  his  own  life,  ho  is  justifiable 
whether  he  was  the  aggressor  in  the  beginning  of  the  difficulty  or  not.^ 
And  the  court  refused  to  give  said  special  charge  in  charge  to  the  jury 
and  stated  as  a  reason  therefor,  in  the  presence  and  hearing  of  the 
jury,  that  th<^  special  cliarge  was  not  applicable  to  the  facts  proven  in 
the  case,  and  defendant,  by  counsel,  excepted  both  to  the  rilling  of  the 
court  refusing  to  give  said  special  charge  and  to  his  stating  in  the 
presence  and  liearing  of  the  jury  that  the  special  charge  was  not  ap- 
plicable to  the  facts  in  the  case;  and  defendant  tenders  this,  his  bill  of 
exception,  to  be  signed  by  the  judge  after  giving  liis  reasons  for  said 
ruling." 

"  The  charge  asked  for  by  defendant  as  above  stated,  was  read  by  the- 
counsel  in  tlio  presence  of  the  jury,  and  in  giving  the  only  reason 
which  could  be  given,  I  stated  it  was  not  applicable,  as  in  my  opinion 
it  clearly  was  not,  although  proper  when  the  facts  justified  it.  The 
charge  asked  for  by  the  district  attorney  and  given  as.  excepted  to- 
above,  I  believed  applicable  to  the  facts  as  given.  In  refusing  the 
charge  requested  by  defendant's  counsel  I  abstained  from  commenting 
on  the  facts  or  even  alluding  to  them  except  that  the  charge  requested 
was  not  applicable." 

We  think  there  is  no  ground  for  plaintiff's  complaint  that  the  judge 
atated  the  reason  of  his  ruling  in  presence  of  the  jury.  If  counsel  saw 
fit  to  read  his  requested  charge  in  presence  of  the  jury  and  to  ask  the 
judge's  ruling  thereon,  he  cannot  complain  that  it  was  then  and  there 
given. 

If  this  bill  stood  by  itself,  containing  no  recitals  of  facts  or  conten- 
tions, the  judge's  refusal  on  the  ground  that  the  charge  asked  was  in- 
applicable would  not  be  reviewed  by  as. 
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But,  fta  tlie  case  n>ntst  be  remaiicled,  we  would  state  tliat  the  charge 
asked  by  defeDdant  is  correct  and  is  a  pro[»er  exceptiou  to,  and  quali- 
rficaticn  of,  tlio  correct  general  principle  embodied  in  the  special  charge 
before  given  on  request  of  tlie  district  attorney. 

We  would  sar,  in  conclusion,  that  the  learned  judge  has,  no  doubt, 
been  misled  in  this  matter  b^'  some  too  general  dicta  contained  in 
^>pinions  of  this  Court.  But  we  feel  bound  to  avail  ourselves  of  the 
opportunity  to  restrain  their  application  within  proper  limits. 

It  is,  therefore,  ordered  that  the  verdict  and  sentence  apjiealed  from 
be  annulled  and  sot  aside,  and  that  the  case  bo  renuinded  for  further 
j[)roceeding8  according  to  law. 

Bermudez,  C.  J.  and  Poche,  J.  concur  in  tlie  decree. 


No.  9658. 
The  State  of  Louisiana  vs.  Alexandeu  Balize. 

1.  Whoro,  in  country  raMft,  appoalA  are  taken  before  Judj^ments  are  eignoil,  they  ma}*  be 
Goneidered  aa  taken  nunc  pro  tune.    12  Aon.  596,  State  vs.  McKeown. 

3.  Appealfi  proaeciited  from  judgments  on  forfeited  bonds  are  treated  as  taken  in  ''criminal 
matters"  in  the  sense  of  Act  30  of  1878.  State  va.  Caasidy,  7  Ann.  276 ;  State  vs.  Wil- 
liams, 37  Ann.  800. 

.3.  When  the  retnm  day  is  fixed  by  the  court  on  its  own  motion  and  not  at  the  suK^cslion 
of  appellant's  counsel,  though  in  direct  violation  of  Act  30  of  1878,  the  fault  is  not  im- 
putable to  the  appellant  and  be  cannot  be  prejudiced  thereby. 

4.  An  appearance  bond  taken  by  the  sheriff,  without  an  order  of  court  admittinf^  the 
accused  to  bail,  or  fixing;  the  amount  of  bond  iA  nulL  6  Ann.  700,  State  vs.  Ix>njnnean ; 
IS  Ann.  824,  State  ra.  Cravey  ;  12  Ann.  349,  State  vs.  SmiUi ;  10  Ann. 538.  State  vs.  Gilbert. 

5.  When  the  recoid  enables  the  court  to  decide  on  the  merits*,  either  party  may,  at  any 
time,  refer  the  court  to  any  error  apparent  on  the  face  of  the  reconi,  without  mnkinj;  a 
formal  assignment  thereof. 
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PPEAL  from  the  Seventeenth  District  Court,  Parish  of  East  Baton 
Rouge.    Burgess,  J. 


M,  J.  Cunningliam,  Attorney  General,  and  L,  J>.  Bcale,  District  At- 
torney, for  the  State,  Appellee. 

G,  W.  Buckner  and  Bouse  &  Grant  for  Defendant  Appellant. 


On  Motion  to  Dis.>iis.s 

Tiie  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  This  appeal  is  prosecuted  from  a  judgment  of  forfeit- 
ure of  an  appearance  bond,  bearing  date  20th  of  July,  1885,  whereon 
<* Alexander  Balize  as  principal  and  Tim  Duggan  as  security  on  sftid 
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bond,  are  adjudged  to  pay  in  solido  the  sum  of  one  hundred  dollars  to 
the  State. 

In  this  Court  a  motion  is  made  to  dismiss  the  appeal  upon  the  ground : 

Ist.     That  the  appeal  was  taken  before  the  judgment  was  signed. 

2d.  That  it  was  not  made  returnable  within  ten  days  after  the  order 
of  appeal  was  granted  j  and  was  not  made  returnable  to  this  Court 
'when  it  was  then  sitting,  through  the  fault  of  the  appellant. 

J  St.  The  record  discloses  that  the  judgment  ntViwas  rendered  on 
-the  16th  of  June,  1885,  forfeiting  the  bond;  on  the  8th  of  July  follow- 
ing tbe  order  of  appeal  was  granted  in  the  following  words,  viz: 

*^In  this  case,  on  motion  of  defendant's  counsel,  on  forfeited  bond,  it 
was  ordered  by  the  court  that  defendant  be  allowed  a  suspensive  ap- 
peal from  the  judgment  of  this  court,  by  his  furnishing  a  bond  in  an 
amount  according  to  law,  returnable  before  the  honorable,  the  Supreme 
CJourt  of  the  State  of  Louisiana,  in  New  Orleans,  on  the  second  Mon- 
-day  of  February,  1886." 

The  judgment  of  forfeiture  was  signed  on  the  20th  of  July,  1885,  and 
it  is  commenced  with  the  words :  "This  case  was  this  day  called  up 
and  defendant,  Alexander  Balize,  failing  to  appear  and  answer,  etc," 

The  minutes  of  the  court,  the  order  of  appeal,  and  the  judgment  it- 
self, fully  demonstrated  its  error,  and  that  the  judgment  was  actually 
rendered  on  the  16th  day  of  June,  1885,  and  during  same  term  of  court. 

In  State  vs.  McKeown,  12  Ann.  596,  the  Court  said :  "We  are  of 
opinion  that  this  motion  ought  not  to  prevail.  It  is  usual  in  the  country 
to  apply  for  an  appeal  before  the  judgment  is  signed.  Tne  appeal  is 
considered  as  being  taken  nunc  pro  turic."  23  Ann.  705^  15  Ann.  521 ; 
25  Ann.  497. 

We  approve  that  ruling. 

2d.    It  will  appear  from  the  minutes  of  the  court  above  quoted  that 
the  appeal  was  not  made  returnable  within  ten  days  after  the  order  of 
appeal  was  granted;  and  the  question  to  be  determined  is  whether, 
same  was  attributable  to  the  appellant  or  not. 

This  is  a  criminal  case  in  the  sense  of  Act  30  of  1878.  State  vs.  Cas- 
.fiidy,  7  Ann.  276 ;  State  vs.  Williams,  37  Ann.  200. 

In  State  vs.  Jenkins,  36  Ann.  866,  this  Court  said :  "The  return  day 
tixed  wa»  in  gross  violation  of  Act  30  of  1878,  which  requires  appeals 
in  criminal  cases  to  be  made  returnable  within  ten  days  after  granting 
the  order  of  appeal,  whenever  the  Supreme  Court  may  be  in  session  on 
the  return  day." 

"The  error  is  unquestionably  fatal  to  the  appeal  unless  saved  by  the 
provisions  of  Act  53  of  1836,  now  section  360  of  Revised  Statutes,  which 
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provides  in  substance,  that  such  error  shall  not  occasion  the  dismissal 
of  the  appeal  unless  imputable  to  the  fault  of  the  appellant/' 

In  that  case  the  counsel  for  the  accused  prepared  and  signed  a  written 
motion  of  appeal,  iu  which  was  suggested  the  improper  return  day^ 
and  the  appeal  was  granted  as  prayed  for  in  the  motion. 

It  is  the  settled  jurisprudence  that  when  the  appellant  suggests  an  im- 
proper return  day,  and  the  judge  granting  the  order  of  appeal,  adopts 
the  appellant's  suggestion  and  fixes  the  return  day  accordingly,  the 
error  is  attributable  to  the  appellant,  and  the  appeal  will  be  dismissed. 
State  vs.  Jenkins,  36  Ann.  866 ;  State  ex  rel.  Lee  &  Co.  vs.  Allen  Ju- 
mel,  35  Ann.  980,  and  cases  therein  cited;  Wooten  vs.  LeBlanc,  32 
Ann.  692. 

We  find  in  the  brief  of  appellee's  counsel  the  suggestion  that  the  ses- 
sions of  this  Court  at  Shreveport  and  Monroe  have  transpired  since 
this  appeal  was  granted,  and  that  the  appellant  has  ignored  same. 

In  quite  a  similar  case  this  Court  held  that,  ''an  appellant  should  not 
be  prejudiced  by  an  error  committed  by  the  judge  in  fixing  the  return 
day  of  appeal,"  quoting  with  favor  Chafte  vs  Haynor,  31  Ann.  595. 

In  that  case  the  Court  said :  "It  is  alleged  herein  that  the  defect  is 
imputable  to  the  appellant,  because  the  motion  is  written  by  his  attor- 
ney and  the  day  is  fixed  therein,  and  the  judge  merely  adopted  the  day 
thus  fixed.  An  order  of  court,  whether  written  by  the  attorney  of  one 
of  the  litigants,  or  by  the  clerk,  is  the  act  of  the  judge.  *  •  *  It 
was  the  judge  who  made  the  order  of  appeal,  and  who  named  an  im- 
proper day  for  its  return,  and  the  appellant  cannot  be  prejudiced  by 
the  act. 

This  record  discloses  no  written  motion  of  appeal  prepared  by  the 
counsel  for  the  accused.  The  minutes  of  the  court  recite :  ''In  this 
case,  on  motion  of  defendant's  counsel  on  forfeited  bond,  it  was  ordered 
by  the  covrt  that  defendant  be  allowed  suspensive  appeal,  etc." 

Clearly,  it  was  the  judge  who  made  the  order  of  appeal,  and  not  the 
counsel  of  the  accused  who  suggested  it,  and  the  motion  to  dismiss  the 
appeal  is  denied. 


On  the  Merits. 
» 
We  find  in  the  transcript  no  bill  of  exceptions,  and  there  has  been 

no  assignment  of  errors  filed  in  this  Court.    The  only  grounds  npon 

which  the  appellant  relies  are  stated  in  liis  counsel's  brief  and  they  can 

only  prevail  if  the  defects  complained  of  appear  upon  the  face  of  the 

papers,  and  are  iu  themselves  sufficient  in  law  to  justify  the  reversal  of 

the  judgment.    They  are  as  follows,  viz : 
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Ist.  There  is  a  fatal  variauce  between  the  charge  coutaiued  iii  tlie 
dDformatiou  and  tliat  recited  in  the  appearance  bond  forfeited. 

2d.  That  the  record  docs  not  show  that  the  accused  was  released 
doder  bond  in  pursuance  of  an  order  of  the  judge,  and  that  said  bond 
IS  utterly  void. 

There  is  no  merit  in  tlie  former  objection  as  we  find  tliat  the  crime 
•denounced  in  the  information  is  an  assault  on  Anthony  Scott  *M)y  wil- 
-fully  shooting  at  him,"  and  the  crime  recited  in  the  appearance  bond 
is  the  same — but  the  latter  is  more  serious. 

An  appeaiance  bond  taken  by  the  sheriff  without  an  order  of  court 
admitting  the  accused  to  bail,  or  fixing  the  amonntof  the  bond,  is  null. 
•6  Ann.  700,  State  vs.  Lonzineau ;  12  Ann.  224,  State  vs.  Craig;  12  Ann. 
a49.  State  vs.  Smith ;  10  Ann.  532,  State  vs.  Gilbert. 

There  is  nothing  in  the  record  to  show  that  the  trial  judge  made  any 
order  admitting  the  accused  to  bail  or  fixing  the  amount  of  the  ap- 
pearance bond ;  and  the  certificate  of  clerk  of  the  court  a  qua  is  to  the 
•effect  that  the  record  contains  ^'a  full  true  and  complete  transcript 
•  *  of  all  the  proceedings  had  find  of  all  the  documents  filed  in  the 
case,"  etc. 

It  has  been  frequently  held  by  this  Court,  that  when  the  record  ena- 
bles this  Court  to  decide  on  the  merits,  either  party  mjiy,  at  any  time, 
refer  the  court  to  any  error  apparent  on  the  face  of  the  record^  without 
making  a  formal  assignment.  State  vs.  Bank  of  La.,  5  N.  S.  327  -,  State 
•vs.  Bonder,  14  La!  368 ;  Wood  vs.  Henderson,  2  Ann.  220 ;  Hicstand  vs. 
New  Orleans,  14  Ann.  137;  State  vs.  Henderson,  13  Ann.  489;  Bossier 
vs.  Cairodine,  18  Ann.  261. 

This,  counsel  for  the  accused  has  done,  and  the  defect  complained  of 
is  fatal,  as  it  discloses  the  nullity  of  the  bond  foifeited. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
forfeiture  appealed  from  be  avoided,  annulled  and  reversed,  and  that 
.all  costs  be  taxed  against  the  plaintiff  and  appellee. 


Dissenting  Opinion. 

PocHi^,  J.  In  my  opinion,  the  appeal  in  this  case  should  have  been 
•dismissed,  and  in  support  of  Aiy  conclusion,  I  submit  these  considera- 
tions: 

'^The  order  of  appeal  reads  as  follows : 

<*In  thia  case,  on  motion  of  defendant's  counsel  on  forfeited  bond, 
<it  was  ordered  by  the  court  that  defendant  be  allowed  a  suspensive 
^ippeal  from  the  jndgmeint  of  this  Court  by  his  furnishing  bond  in  an 
4imount  according  to  law."    «    »     • 

35  .,...'.•'•.' 
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The  boDd  was  furnished  by  the  surety  on  the  appearance  bond  alone 
and  the  point  in  contention  is  to  nscertain  who  is  the  appellant  in  the 
case. 

The  accused  is  the  only  defendant  in  this  case,  or  in  the  judgment  of 
forfeiture;  no  construction  founded  on  lawconld  justify  the  conclusion 
or  even  the  inference  that  the  surety  on  the  appearance  bond  is  the 
defendant  in  a  criminal  prosecution. 

Hence,  it  follows  th.at,  the  party  who  lias  furnished  the  appeal  bond 
in  this  case,  is  not  a  party  to  the  appeal. 

His  bond  is,  therefore,  valuelef&s  as  a  factor  in  the  appeal. 

If  the  accused,  who  is  the  real  and  only  defendant  in  the  case,  is 
held  up  as  the  appellant  before  us,  the  position  is  not  fortified  because 
he  has  furnished  no  bond  of  appeal. 

While  it  is  true  that  appeals  like  the  one  under  discussion  fall  under 
the  jurisdiction  of  the  Supreme  Court,  as  incidents  to  the  main  action; 
the  criminal  prosecution,  when  from  the  nature  of  the  penalty  attached 
to  tiie  offense  charged,  the  case  is  appealable,  it  is  equally  apparent 
that  the  accused,  in  an  appeal  from  a  judgment  of  forfeiture,  is  not 
entitled  to  the  immunity  from  furnishing  an  appeal  bond,  resulting 
from  the  i)rovisions  of  Act  No.  30  of  the  General  Assembly  of  1878. 
State  vs.  Williams,  ^  Ann.  200. 

Under  that  legislation  the  immunity  from  furnishing  an  appeal  bond 
applies  exclusively  to  cases  of  appeal  from  a  sentence,  and  it  is  too  clear 
for  argument  that  it  cannot  be  extended  to  an  appeal  from  a  moneyed 
judgment. 

This  proposition  is  very  ably  and  tersely  stated  in  the  brief  of  appel- 
lant's counsel,  in  an  argument  on  another  ground  of  dismissal  urged  by 
the  Attorney  General.    Referiing  to  Act  No,  30  of  1878,  they  say: 

"But  the  benefit  and  the  restriction  are  both  limited  to  persons 
appealing  from  a  sentence.  That  it  does  not  apply  to  moneyed  judg- 
mets  upon  appearance  bonds,  is  evident  from  the  fact  that  it  makes  all 
appeals  from  a  sentence,  whether  imposing  a  fine  or  imprisonment,, 
suspensive  without  bond.'' 

The  condition  of  the  present  appeal  is  illustrated  by  the  following 
dilemma:  If  the  defendant  is  the  appellant,  the  appeal  falls  for  want 
of  an  appeal  bond ;  if  the  surety  on  the  appearance  bond  prosecutes 
the  appeal,  the  latter  falls  for  want  of  an  order  of  appeal. 

The  appellant  seeks  relief  under  a  technicality,  and  it  was  meet  and 
proper  that  he  should  have  been  met  with  the  same  weapon. 

I  therefore  dissent  from  the  ruling  which  maintains  his  appeal,  and 
I  take  no  part  in  the  opinion  and  decree  on  the  meritfi. 

The  Chief  Justice  concurs  in  this  opinion. 
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N.  B.  Phelps  vs.  Abrauam  Reinach.  _y  ^\ 

An  adjadicatee  may  be  compelled  to  comply  with  the  tenns  o^  a  sale  when  the  title  tendered 
is  snch  as  he  is  boand  to  accept. 

Soch  adjadicatee  cannot  arge,  as  a  defense,  that  the  title  offered  him  by  the  owner  waa 
made  to  sooh  owner  by  an  agent  whose  procuration  was,  at  the  time,  revoked  by  the 
notorioui  insanity  and  seclasion  of  the  principal,  unlug  the  mental  derangement  was 
SQch  as  would  have  justified  interdictiou,  and  the  purchaser  was  aware  of  the  incapacity. 

Where  the  purchaser  bought  id  good  faith  and  paid  a  fair  price,  which  enured  to  the  benefit 
of  the  principal,  and  where  the  principal  or  his  curator,  after  his  interdiction,  could  not 
sucoessfuUy  claim  the  nulUty  of  the  traosaction,  or  could  not  be  made  to  take  back  the 
property,  the  sale  will  not  be  vitiated. 

A  power  of  attorney  is  revoked  by  the  interdiction  of  the  principal,  but  oontiuues  in  force 
until  the  judgment  to  that  effect  has  been  rendered.  The  mandate  does  not  expire  by 
the  tfduaion  of  the  principal  or  his  confinement  for  treatment  in  an  insane  asylum ;  but* 
it  does  by  the  redusion. 

The  word  Mc{tmo?i,  found  in  Article  3027  R.  C.  C,  line  5tb,  should  be  read  reelusion.  It  was 
introduced  in  the  Code  of  1825  by  the  compilers.  lu  case  of  discrepancy  between  the 
French  and  English  texts,  the  former  prevails. 

jReelunan  means  incarceration  under  a  setiteuce.  to  undergo  an  infamous  puuishment,  carry- 
ing civil  degradation,  in  a  house  of  forced  labor. 

Seelutio7i  means  a  voluntary  couflnenient,  or  retreat  from  social  life. 

Ignorance  of  the  revocniion  of  a  power  of  attorney  will  protect  an  innocent  third  party 
dealing  in  good  faith  with  the  agent,  a6  such. 

APPEAL  from  tlie  Civil  District  Court  for  the  Parish  of  Orleaus. 
RUjUOVy    J. 

A,  J.  Murphy  for  Plaintiff  aod  Appellant. 
j&.  jf.  T'lorance  for  DefeDdant  aud  Appellee, 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  Tliis  is  an  action  to  compel  compliance  by  defen- 
dant with  an  adjudication  of  real  estate,  made  to  him  on  February  14, 
1885. 

In  justification  of  his  refusal,  tlie  defendant  charges  that  plaintiff 
Las  no  valid  title  to  the  property,  because,  at  the  date  of  his  pretended 
purchase,  March  8, 1884,  his  vendor  was  notoriously  insane  and  actually 
incarcerated  in  an  insane  asylum,  to  his  knowledge  and  to  that  of  hi» 
agent,  who  oQiciated  as  such  in  the  act  of  sale. 

The  evidence  shows  that  on  August  20, 1870,  E.  F.  Stockmeyer  gave 
to  Carl  Stockmeyer  his  general  and  special  power  of  attorney,  couched 
in  terms  broad  enough  to  sell  and  to  cover  almost  every  business  trans- 
action; that  vested  with  this  authority  he  caused  the  property  in  ques- 
tion to  be  offered  for  sale  at  public  auction,  and  in  furtherance  of  the 
adjudication  made  of  it  for  $4,650,  he,  on  the  8th  of  March,  1884,  made^ 
title  thereto  to  N.  B.  Phelps;  that  the  latter  caused  the  same  property^ 
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to  be  offered  for  snie  at  auction ,  and  tliat  on  tlie  14tli  February,  1885, 
it  was  adjudicated  to  the  defendant  for  $4^625. 

The  record  also  shows,  as  indisputable  facts,  that  on  February  20, 
1884,  E.  F.  Stockmeyer,  suffering  greatly  from  mental  excitement,  was, 
on  the  advice  of  a  pliysician,  placed  in  the  Louisiana  Retreat,  an  insti- 
tution in  wliich  persons  mentally  debilitated  are  taken  for  treatment, 
and  that  there  was  Iiope  then  that  the  said  Stpckmeyer  would  recover. 

It  also  establishes  that  some  seven  months  at  least  afterwards,  pro- 
ceedings were  instituted  and  bis  interdiction  pronounced  11th  Novem- 
ber, 1884. 

The  contention  of  the  defendant  is  double:  that  £.  F.  Stockmeyer 
was  notoriously  insane  and  actually  incarcerated,  to  the  knowledge  of 
Carl,  his  agent,  and  of  Phelps,  the  plaintiff;  that  by  his  notorious  insan- 
ity and  subsequent  interdiction,  the  agency  was  revoked  and  annulled. 


The  law  applicable  to  a  case  like  this  is  found  in  Articles  R.  C.  C. 
402  and  1788  (3).    The  former  provides: 

*^No  act,  anterior  to  the  petition  for  the  interdiction  shall  be  annul- 
led, except  where  it  shall  be  proved  that  the  cause  for  such  interdiction 
notoriously  existed  at  the  time  when  the  acts,  the  validity  of  which  is 
contested,  were  made  or  done;  or  that  the  party  who  contracted  with 
the  interdicted  person  could  not  have  been  deceived  as  to  the  situation 
of  his  mind. 

^^liotorioualyf  in  this  article,  means  that  the  cause  of  interdiction  was 
generally,  known  by  the  persons  who  saw  and  conversed  with  the 
party." 

The  latter  article  provides; 

(2)  ''As  to  contracts,  made  prior  to  the  application  for  the  interdic- 
tion, they  can  only  be  invalidated  by  proving  the  incapacity  to  have 
existed  at  the  time  the  contracts  were  made. 

(3)  *^  But,  in  order  to  prevent  imposition,  it  is  not  enough  to  make 
the  proof  mentioned  in  the  last  rule;  it  must  also  be  shown  that  the 
person  interdicted  was  known  by  those  who  generally  saw  and  con- 
versed  with  him,  to  be  in  a  state  of  mental  derangement,  or  that  the 
person  who  contracted  with  him,  from  that  or  other  circumstances,  was 
.acquainted  with  his  incapacity." 

In  the  case  of  Teresa  Baumgarden,  cnratrix,  vs.  Langles^  which  was 
a  suit  to  annul  a  sale  on  the  grounds  of  notorious  insanity  at  the  date 
•of  the  sale,  and  of  fraud  on  the  part  ox  a  knowing. purchaser  baying  at 
«  price  much  less  than  the  value  of  the  thing  sold,  the  validity  of  the 
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transaction  was  recognized  and  the  purchaser  quieted,  although  the 
vendor  i^as  interdicted  in  the  fifth  month  after  the  sale. 

After  reviewing  the  law  and  the  jurisprudence  on  the  subject,  this 
Court  said: 

''  The  question  now  in  hand  is,  not  whether  Baumgarden  was,  to  a 
certain  extent,  mentally  and  physically  weakened  by  disease,  but 
whether  he  was  so  affected  to  a  degree  rendering  him  incapable  of  val- 
idly consenting  to  a  contract  and  so  a  fit  subject  for  interdiction.    ♦    • 

*'We  fully  recognize  the  fact  that  a  person  may  be  mentally  and 
physically  weakened  by  disease  without  being  legally  incapacitated  to 
contract,  and  the  law  extends  its  sheltering  arms  over  such  person  to 
the  extent  of  scrutinizing  contracts  made  by  them  and  protecting  them 
from  imposition,  undue  influence,  improper  advantage,  and  other  fraud- 
ulent conduct  by  persons  dealing  with  them."     12  Ann.  624,  652. 

The  Court  found  that  a  proceeding  for  the  interdiction  of  Baumgar- 
den, based  on  the  evidence  in  the  record  as  to  his  mental  and  physical 
condition  and  as  to  his  actions  and  conduct  prior  to  the  date  of  the 
sale,  must  necessarily  have  failed,  and  held  that,  as  theie  was  no  con- 
cealment, no  misrepresentation,  no  tlireats,  no  improper  influence,  no 
advantage  taken;  as  the  transaction  was  based  on  a  give  or  take  offer, 
and  was  conducted  openly  and  with  the  knowledge  of  his  wife  and 
friends,  and  finally  executed  under  the  supervision  of  his  selected 
friend  and  lawyer — the  sale  could  not  be  invalidated. 

In  the  present  controversy  it  cannot  be  claimed,  without  successful 
contradiction,  that  on  March  8, 1884,  E.  F.  Stockmeyer  was  a  fit  sub- 
ject for  interdiction f  that  his  mental  condition  was  such  that  he  could 
have  entered  into  no  valid  contract;  that  he  was  notoriously  insane, 
and  that  Phelps  knew  of  his  condition  and  incapacity. 

The  evidence  shows  that  it  was  only  some  eighteen  days  before  the 
sale  was  executed  that  E.  F.  Stockmeyer  was  confined;  that  Phelps 
never  knew  him  or  saw  him,  never  had  any  dealing  with  him ;  that  he 
did  not  even  inquire  or  ascertain  whether  he  was  purchasing  from  a 
principal  or  an  agent. 

It  is  also  to  the  effect  that  what  he  was  suffering  from  was  not  liabit- 
nal  or  general  insanity,  but  merely  a  mental  excitement  thought  to  be 
temporary,  which  made  him,  without  cause,  judge  harshly  of  himself 
and  feel  so  melancholic  that  he  would  engage  in  conversation  with  no 
one. 

The  moat  important  testimony  in  the  record  is  that  of  Carl  Stock- 
meyer, produced  by  defendant,  who  says  that  when  E.  F.  Stockmeyer 
was  sent  to  the  Retreat,  no  one  considered  him  insane,  not  even  the 
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physician,  for  np  to  then  he  was  ratioual^  that  it  was  he  who  had 
instructed  the  sale;  that  he  knew  that  tlie  property  was  to  be  sold. 
He  further  states  that  the  proceeds  were  placed  to  his  credit  and  went 
to  his  use  and  benefit. 

The  witness  also  says  tlie  condition  of  liis  mind  was  known  among 
his  friends. 

It  is  an  important  feature  in  this  case  that  the  price  paid  by  Phelps 
was  $4,650,  while  the  amount  of  adjudication  to  the  defendant  Rein- 
ach  was  $4,625,  the  difference  between  the  two  being  $25. 

In  the  case  of  Holland  ts.  Miller,  12  Ann.  624,  the  then  Court  well 
said: 

"Contracts  would  rest  on  a  very  weak  foundation  if  those  of  the 
most  solemn  character  could  be  avoided  on  allegations  of  insanity'  when 
the  proof  is  contradictory. 

"  It  would  be  necessary  for  contracting  parties,  before  the  execution 
of  the  contract,  to  inquire  into  their  mutual  mental  soundness." 

It  is  striking  that  the  fact  of  the  knowledge  of  the  alleged  insanity 
was  deemed  of  vital  importance  by  the  defense,  for  it  is  formally  set 
forth  in  strong  terms  as  a  foundation  for  resistance. 

It  is  to  be  noticed  that  there  Is  no  charge  and  no  proof  that  any 
undue  advantage  was  taken,  or  fraud  practiced,  detrimental  to  the 
Tender,  and  that  to  the  reverse  it  is  proved  that  the  price  was  paid  to 
the  agent  and  enured  to  the  benefit  of  the  principal. 

It  must  also  be  noted  that  the  sale  was  made  between  the  second  and 
the  third  week*following  the  confinement  of  the  patient  for  care  and 
attendance  in  the  Louisiana  Retreat. 

In  the  absence  of  proof  of  the  knowledge  charged  and  of  undue 
itdvantage,  or  of  injury,  and  in  the  presence  of  good  faith  on  the  part 
of  the  purchaser  at  least,  and  that  the  price  went  to  the  benefit  of  the 
vendor,  how  can  the  sale  be  invalidated? 

II. 

Counsel  for  defendant  urged  in  the  answer  that  the  notorious  insan- 
ity and  subsequent  interdiction  of  E.  F.  Stockmeyer  revoked  and 
annulled  the  agency  to  Carl  Stockmeyer;  but  in  his  argument  be 
presses  that  the  change  in  the  condition  and  the  seclusion  of  the  same 
person  has  produced  the  same  effect. 

There  can  be  no  doubt  that,  if  the  mental  derangement  of  E.  P. 
Stockmeyer  had  been  such  as  to  incapacitate  him  from  contracting  and 
to  annul  contracts  made  by  him,  it  would  have  set  at  nought  the  sale 
to  Phelps  had  he  been  personally  a  factor  in  its  transaction;  but  surely 
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aa  his  mental  coDdition  was  not  such,  it  canDOt  be  claitued  that  it 
brouglit  to  an  eud  the  power  of  attorney  given  to  Carl. 

There  can  be  no  dispute,  that  the  interdiction  produced  tliat  effect; 
but  of  wliat  relief  can  this  fact  be,  touching  the  sale  made  by  the  agent 
between  sev^en  and  eight  months  previous!  If  the  judgment  of  inter- 
diction revoked,  as  it  did,  the  procuration,  this  revocation  took  place 
only  on  the  13th  of  October,  1884,  when  the  petition  was  filed,  for  the 
judgment  retroacts,  the  power  of  attorney  however  continuing  in  force 
until  then,  therefore  protecting  the  sale  of  March  8th,  previous. 

The  *' change  in  condition^'  invoked  does  not  apply  to  a  case  like 
the  present  one.  It  would  to  that  of  a  woman  contracting  marriage; 
to  that  of  an  agent  becoming  the  curator  of  an  interdicted  principal; 
to  that  of  an  executor  removed  from  office,  etc.  It  does,  however,  if 
reference  is  made  to  the  change  operated  by  the  interdiction;  but,  as 
said,  this  could  not  affect  the  sale  of  March  8th. 

It  cannot  be  insisted  that  the  power  was  revoked  by  the  simple  fact 
of  the  seclusion,  or  confinement,  of  E.  F.  Stockmeyer  in  the  Louisiana 
Hetreat. 

The  word  is  found  in  Article  3027  R.  C.  C.,and  is  a  literal  transcrip- 
tion from  Article  2996  of  the  Code  of  1825. 

By  reference  to  that  Code,  French  text,  it  will  be  perceived  that  the 
word  used  is  not  seclusion,  but  reclusion. 

It  was  not  inserted  in  the  Code  of  1808;  but  was  added  to  that  of 
1825,  by  the  compilers,  as  appears  from  the  "Trarrti/o?  pr^paratoires.^ 

It  is  not  found  in  the  Napoleon  Code,  but  Article  2003,  which  enu- 
merates the  causes  for  which  a  power  of  attorney  is  revoked,  states  tliat 
the  procuration  expires  ♦  *  *  by  the  death,  natural  or  civil,  • 
♦  ♦  of  the  ngent  or  principal.  Civil  death  no  longer  exists  in  France. 
L.aurent,  vol.  28,  p.  87,  $  80. 

Tlie  two  words  seclusion  and  reclusion  have  quite  different  meaning. 

Tlie  former  signifies  a  voluntary^  the  latter  an  involuntaiij,  confine- 
ment. 

Jieclusion  is  a  legal  word,  a  technical  expression,  to  which  a  legal 
signification  or  meaning  attaches. 

Legislation,  jurisprudence  and  commentators  accord,  in  expounding 
it,  as  being:  A  temporary  a ftlictivo  and  infamous  punishment,  consist- 
ing in  being  confined  in  a  hard  labor  institution  and  carrying  civil 
degradation.    Rep.  Journal  du  Palais,  vo.  Reclusion,  vol.  11,  p.  83. 

It  is  well  settled,  that  when  there  exists  a  discrepancy  between  the 
English  and  French  texts  of  the  Code  of  1825,  the  latter  prevails. 

Under  that  rule,  the  word  seclusion  found  in  Article  3027  R.  C.  C,  5tli 
line,  should  therefore  be  read  reclusion. 
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It  is,  coDseqneotly,  impossible  to  conclude  that  the  power  of  attorney 
was  revoked  by  the  secluswn  of  E.  F.  Stockraeyer. 

It  is  a  sijQ:Dificaiit  circamstance  that  Carl  Stockmeyer,  who  was  the 
Agent  and  who  has  since  become  the  curator  of  E.  F.  Stockmeyer,  has- 
tentiBed  establishing  all  the  material  fdcts  required  to  affirm  the  sale 
to  Phelps. 

A  critical  examination  of  his  testimony  shows  that  whatever  the 
knowledge  be  which  he  had  of  the  condition  of  tho  mind  of  his  prin* 
cipal,  he  never  supposed  that  the  mental  excitement  from  which  he 
was  suffering  could  operate  or  had  operated  a  revocation  of  liis  pow- 
ers, and  that  he  continued  to  exercise  them  in  his  dealing  with  one  who- 
was  like  him,  and  more  than  he,  in  perfect  good  faith. 

Tho  law  in  such  a  case  wisely  provides,  that  if  the  attorney,  in  igno- 
rance ofthe  cessation  of  the  rights  of  his  principal,  continue  under  his 
power,  the  transactions  done  by  him  are  valid  and  must  be  carried  ont 
in  favor  of  third  persons  acting  in  good  faith.    R.  C.  C.  3032-3. 

Were  it  not  so,  exclaims  Troplong  while  commenting  on  the  corre- 
sponding French  article,  wliat  would  become  of  the  security  of  trans- 
actions, the  rights  to  credit,  the  respect  due  to  good  faith,  that  civif 
and  commercial  equity,  so  much  praised  by  Ausaldns,  Straccha,  after 
Paul  and  Ulpian?  Troplong,  Mandat  Xo.  824,  p.  729;  see  also,  Lau 
reut,vol.28,No.  115,p.I22;  also*BaudryLacantinerie,vol.  3,No.  939,$3. 

Under  the  law  and  the  circumstajces,  we  do  not  feel  authorized  to- 
justify  the  grounds  of  resistance  and  to  forever  block  up  in  the  hands 
of  the  plaintiff  property  to  which  he  has  acquired  a  valid  title,  of  which 
E.  F.  Stockmeyer  himself  could  not  divest  him  and  which  he  could  not 
be  made  to  take  back.  On  the  contrary,  we  feel  bound  to  recognize^ 
the  reality  of  plaintiff's  title  and  to  enforce  tho  adjudication  of  the- 
property  to  the  defendant. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  fronr 
be  reversed;  and  it  is  now  ordered  and  decreed  that  the  defendant  be 
commanded  to  comply  with  the  adjudication  made  to  him  on  the  14tb 
of  February,  1885,  of  the  property  described  in  the  petition,  on  peti- 
tioner furnishing  him  a  title  free  from  all  encumbrance,  save  such  a* 
he  was  to  assume;  said  purchaser  to  pay  the  cash  then  demanded  and 
which  has  since  become  due;  and  that  in  default  of  such  comi>lianc6 
within^fifteen  days  after  this  judgment  shall  have  become  final  and  tho 
title  tendered,  x>l^ii>^iff'  recover  from  defendant  the  following  sums: 

Ist.  Two  thousand  three  hundred  and  tw^elve  dollars  and  fifty  cents- 
($2,312.50),  with  legal  interest  from  judicial  demand  till  paid; 
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2d.    Seven  hundred  and  peventy-ftve  dollars  ($775),  with  seven  per- 
cent from  14th  Fehniary,  1885,  till  paid; 

3d.    A  similar  snni  (9775)  with  similar  interest  from  same  date  till 
payment; 

4th.  Eight  hundred  and  twelve  dollars  and  lifty  cents  ($812.50),  with*, 
eight  per  cent  interest  per  annum  from  said  February  14, 1885,  till  paid ;; 
Over  and  above  the  taxes  due  and  exigible  in  1885;  the  plaintifiT 
to  receive  the  above  two  amounts  of  $775  each,  or  $1,500  both,  only 
on  production  of  the  two  notes  which  the  purchaser  was  to  have 
assumed ;  the  defendant  to  pay  costs  in  both  courts;  the  whole  amountv 
in  capital  and  interest,  to  be  secured  by  vendor's  lien  on  the  real  estate 
adjudicated  and  described  in  the  partition. 


No.  9572. 

KiRKPATRICK   &   Co.   VS.   CLAY   OlUHAM. 

Ik  is  sow  settled  in  Jorispruclence  that  the  property  held  in  pledge  by  a  creditor  mny  b»- 
seised  ont  of  his  possession  by  another  creditor  of  the  pledgee,  and  sold  subject  to  tho« 
pledgee's  claim. 

If  the  thing  pledged  is  a  promissory  note  the  pledgee  made  garnishee  oannot  be  beard  U>> 
urge  the  defense  that  the  note  is  only  accommodation  paper,  pledged  for  a  specific  par- 
pose,  and  not  to  be  enforced  against  the  drawer  for  any  other  purpose,  as  suoh  defense 
could  be  resorted  to  by  the  drawer  only  when  sued  on  the  note. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans.. 
.Lagania,  J.        . 


Jonas  d:  Nixon  for  Plaintiffs  and  Appellees. 
Blanc  dc  Butler  for  Garnishees  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  Answering  interrogatories  propounded  to  then  I  in  a  garnish- 
ment process,  the  appellants,  garnishees,  stated  that  they  lield  a  note 
past  due  of  $2500  the' property  of  the  defendant  Oldham,  who  bad  de- 
posited the  same  with  their  firm  in  pledge  as  a  collateral  security  for- 
such  balance  as  he  might  owe  them  on  account  of  advances  of  money 
vhich  they  made  to  him  from  dme  to  time  for  the  purchase  of  cotton. 

They  further  stated  that  at  the  date  of  the  garnishment,  he  owed  them. 
$42,  which  was  secured  by  pledge  on  the  note,  and  that  they  would 
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liave  a  farther  claim  on  the  note  for  the  reimbursenient  of  attorney'n 
fees  and  other  costs  of  collection,  the  note  being  then  in  the  Imnds  of 
their  agents  in  the  State  of  Texas  for  collection. 

They  prosecute  this  appeal  from  a  jadgment  ordering  them  to  de- 
liver the  note  to  the  sheriff  to  be  held  by  him  under  judicial  process 
issued  in  the  cause,  recognizing  their  rights  as  pledgees  to  the  note  to 
the  extent  of  $42,  and  to  cover  such  expenses  as  had  been  incurred  by 
them  in  efforts  to  collect  up  to  the  date  of  the  garnishment  proceedings. 

We  find  ample  support  for  that  judgment  both  in  tJie  facts  of  the 
-case  and  in  well  settled  jurisprudence. 

The  riglit  of  the  pledgor's  creditor  to  seize  the  thing  pledged  out  of 
the  possession  of  the  pledgee  to  be  sold  subject  to  the  latter's  claim, 
was  presented  as  a  question,  and  was  recently  discussed  by  this  Court 
in  the  case  of  Horner  vs.  Dennis,  34  Ann.  389,  and  the  right  was  fully 
and  unequivocally  recognized  both  on  reason  and  on  abundaut  au- 
thority. 

But  it  is  suggested  that  the  State  couits  liad  no  jurisdiction  what- 
•evei'  on  the  note,  as  tlie  same  was  in  Texas  for  collection.  But  the 
garnishees  admitted  that  it  was  their  property  to  the  extent  of  their 
^stated  claim  and  under  their  control,  and  as  the  court  had  jurisdiction 
over  them,  that  included  jurisdiction  over  the  note,  which  follows  the 
person  of  its  owner  or  holder. 

But  appellants^  most  confident  reliance  is  on  the  argument,  that  as 
tlie  note,  which  was  subscribed  by  two  brothers  of  the  defendant  Old- 
ham, was  left  in  their  possession  by  the  latter  as  accommodation  pai)er, 
-exclusively  for  one  purpose,  which  was  to  secure  their  advances  to 
'Clay  Oldham,  they  could  not  use  it  for  any  other  purpose.  Hence^ 
they  contend  that  plaintiffs,  or  any  body  else,  could  not  hold  the 
drawers  of  the  note  thereon. 

If  the  latter  were  before  the  court  and  urging  that  defense,  their  con- 
tention might  be  considered.  But  that  question  is  foreign  to  the  only 
issue  presented  by  the  pleadings  in  this  case,  between  tlie  parties 
thereto. 

We  are  not  now  concerned  with  the  pVactical  i*esalt  to  plaintiffs 
through  their  proposed  seizure  of  the  note  in  question,  or  with  tlie 
rights  which  they  may  or  may  not  enforce  on  the  note  against  the 
drawers  thereof. 

That  is  a  matter  exclusively  of  their  concern,  and  which  can  be 
.passed  on  judicially  in  future  and  distinct  proceedings  only. 

Judgment  affirmed. 
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No.  9553. 

Mrs.  Jessie  R.  Bell  vs.  A.  Riggs  &  Buo. 


SamH  L,  Gilmore  and  James  D,  Hill  for  Plaintiff  and  Appellant. 
.Albert  Voorhies  and  Branch  K,  Miller  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  hy 

Fenner,  J.  Defendants  are  cistern  makers,  who  carried  on  that 
business  on  property  owned  by  themselves  and  adjoining  the  dwelling 
lionse  of  plaintiff. 

Being  desirons  of  applying  steam  power  to  their  factory,  they  pre- 
sented a  petition  to  the  city  council  for  permission  to  do  so,  represent- 
ing that  it  would  not  injure  neighboring  propert^^,  and  declaring  their 
intention  **  to  confine  the  boiler  used  in  their  factory  within  a  brick 
room  with  iron  roof  and  doors,  and  the  whole  independent  of  and 
away  from  their  main  factory  building."  They  accompanied  their 
petition  with  one  signed  by  eighteen  owners  of  property  in  the  imme- 
diate neighborhood,  expressing  the  opinion  that  no  injury  would  re- 
sult, and  approving  the  granting  of  the  permit. 

The  plaintiff,  with  thirteen  other  property  holders  of  the  vicinage, 
.presented  a  counter-petition  opposing  the  permit. 

The  council,  after  consideration  of  the  jiremises,  on  July  24,  1884, 
adopted  the  following  resolution:  ** Resolved,  That  permission  be 
granted  to  A.  Riggs  &  Bro.  to  erect  and  maintain  a  small  steam-engine 
-iuid  boiler  on  their  premises,  used  as  a  cistern  factory.  No.  247  Delord 
street:  this  privilege  revocable  at  the  pleasure  of  the  council." 

It  Beems  sufSciently  obvious  that  the  council,  in  this  exercise  of  the 
j)olice  power,  has  been  influenced  by  the  representation  that  the  work 
•wonld  not  injure  neighboring  property,  and  has  carefully  guarded  itself 


IqJ miction  ivill  not  He  against  a  proapective  nniaance,  except  in  caaea  -where  its  eatabliab-  ^     ^^ 

ment  irill  occ-aaion  iinmiDei)t  danger  or  iiTeparable  injury,  or  at  leaat  where  there  ia  no  118     858 

queation  that  the  proposed  erection  will  be  a  nuiaance  in  the  aenae  of  the  law. 

"Defendanta  having  obtained  penniasion  IVoni  the  city  to  erect  a  ateaxn  engine  on  their  own 
premiaea,  plaintiff,  a  neighbor,  cannot  enjoin  them  from  nnch  erection  in  advance,  upon 
allegationa  of  apprehendeil  danger  and  irjury,  when  the  evidence  leaved  it  doubtful 
whether  anch  danger  or  iujury  will  reanlt  from  the  erection  in  the  mode  proposed  by 
defeudauta.  and  when,  if  they  ariae  of  a  uatnra  to  justify  legal  redreas,  the  remedy 
then  afforded  will  be  ample  and  aufhcient  to  abate  them. 

It  ia  not  necessary  to  detemiiue  what  amount  or  character  of  danger  or  injury  would  sup* 
port  plaintiff's  right  to  judicial  relief. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Righior,  J. 
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in  case  such  representation  should  prove  to  be  false,  b^'  reserving  the- 
power  of  revoking  tlie  privilege  at  its  pleasure. 

It  is  equally  evident^  in  view  of  this  reservation  and  of  the  right  of 
neighboring  proprietors  to  have  legal  redress  against  private  nuisances, 
that  it  would  be  the  interest  as  well  as  the  duty  of  defendants  so  to 
construct  their  works  as  not  to  injure,  or  to  injure  to  the  least  possible- 
extent^  their  neighbors. 

Nevertheless,  without  waiting  to  see  in  what  manner  the  works  would 
be  built,  what  safeguards  would  be  adopted  to  prevent  apprehended 
injury,  and  whether  such  injury  would  actuall}'  result,  the  plaintiff 
rushes  into  court  with  this  suit  for  an  injunction  to  restrain  defendant 
"from  proceeding  to  erect  and  from  erectixig  any  steam-engine,  boiler* 
or  appurtenances  thereto  on  the  premises  No.  247  Delord  streetV 

The  action  cannot  be  sustained. 

The  rule  is  founded  in  reason  and  firmly  established  by  authority 
that  injunction  will  not  lie  against  a  prospective  nuisance  except  in 
eases  where  its  establishment  will  occasion  imminent  danger  or  irre- 
parable injury,  or  at  least  where  there  is  no  question  that  the  proposed 
erection  will  be  a  nuisance  violative  of  legal  right.  Wood,  Law  of 
Nuisances,  JJ  103,  104. 

The  grounds  of  plaintiff^s  action  are  substantially : 

1st.    That  by  reason  of  the  accumulation  of  lumber  and  shavings  in  - 
defendant's  business,  the  erection  of  a  steam-engine  would  create  dan- 
ger of  fire,  imperilling  the  property  and  lives  of  plaintiff  and  her 
family. 

2d.  Because  the  noise  and  smoke  and  steam  therefrom  would  injure 
the  health  and  peace  of  herself  and  family  and  impair  the  value  of  her 
property. 

We  consider  these  apprehended  consequences  by  no  means  so  certain, 
as  to  justify  the  judicial  interfeience  now  invoked. 

The  evidence  establishes  that  the  defendants  propose  to  erect  their 
engine  and  boiler  at  a  point  as  remote  as  possible  from  their  own  fac- 
tory and  from  plaintifl^'s  house;  that  the  boiler,  in  connection  with 
which  alone  fire  is  to  be  used,  is  to  be  detached  from  the  engine  and 
enclosed  in  a  brick,  fire-proof  building ;  that  a  smoke-stack  consider-  - 
ably  higher  than  the  surrounding  buildings  is  to  be  used;  that  it  is  to- 
be  fitted  with  a  spark-arrester  or  other  arrangement  to  prevent  the  • 
emission  of  sparks ;   and  that  the  escape  of  steam  is  to  be  in  the 
smoke-stack,  so  as  to  neutralize  the  noise  as  far  as  possible. 

It  may  be  that  the  effect  of  such  precautions  may  denonstrate  the 
apprehensions  of  plaintiff  to  be  imaginary ;   but,  at  all  events,  she 
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may  wHl  Rwait  the  result  before  seeking  redress  for  apprelieDded  in- 
Jaries. 

We  can  discover  no  such  imminent  danger  or  irreparable  injury  from 
the  erection  of  the  steam  power,  as  may  not  find  redress  by  prompt 
resort  to  judicial  remedy  when  the  danger  or  injury  has  arisen. 

What  amount  or  character  of  danger  or  injury  would  entitle  plain- 
tiff to  relief,  in  any  event,  is  a  question  not  now  presented^aud  will 
be  determined  onl}-  when  necessary.  But  see  C.  C.  669;  Blanc  rs. 
Murray,  36  Ann.  167 ;  Lewis  vs.  Behan,  28  Ann.  130 ;  City  vs.  Lambert, 
14  Ann.  247. 

Judgment  affirmed. 

Watkins,  J.,  not  having  heard  the  argument,  takes  no  part. 


Ok  Application  for  Rehearing. 

We  have  given  attentive  consideration  to  the  very  able  and  earnest 
brief  filed  in  support  of  this  application. 

Counsel  complains  that  our  opinion  herein  conflicts  directly  with  that 
Jn  Blanc  vs.  Murray,  36  Ann.  162. 

Consistency  is  a  jewel  more  precious,  perhaps,  in  jurisprudence  than 
anywhere  else,  and  it  is  our  sincere  desire  to  guard  and  preserve  it. 
But  we  are  utterly  unable  to  discover  the  conflict  suggested. 

In  Blanc's  case,  the  complaint  was  against  an  established  nuisance ; 
.in  this,  against  a  prospective  nuisance.  This  difference  is  essential, 
and  at  once  destroys  all  possibility  of  conflict  between  the  two  opinions. 

It  is  claimed  that,  entirely  independently  of  the  addition  of  steam 
power,  the  existing  conditions  of  defendants'  establishment  were  iden- 
^tical  with  those  which  we  pronounced  a  nuisance  in  Blanc^s  case. 

But,  in  the  first  place,  plaintiff  makes  no  complaint  and  seeks  no 
abatement  of  existing  conditions )  and,  in  the  second  place,  the  predi- 
cate of  identity  is  not  correct. 

In  Blano^s  case,  we  gave  a  very  careful  statement  of  the  conditions, 
.«a3*ing,  amongst  other  things.  ''The  upper  story  is  open.  Within  is 
•collected  a  quantity  of  seasoned  pine  and  cypress.  The  defendant  is  a 
•cistern  builder,  and  this  shed  of  two  stories  is  his  shop.  Shavings  are 
plentiful  within,  and  without  are  piles  of  lumber.  *  *  A  steam  rail- 
-wny  passes  in  the  middle  of  St.  Joseph  street  several  times  a  day, 
puffing  out  sparks  of  fire.  Of  course,  the  danger  of  ignition  of  the 
Bliavings  and  the  seasoned  himber  is  always  imminent." 

In  our  opinion  on  rehearing,  we  said  :  ''We  have  not  held  that  the 
^construction  of  a  wooden  building,  even  within  the  fire  limits  of  the 
city  is^er  se  a  private  nuisance.    Nor  have  we  held  that  the  business 
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uf  cistern  maker  is  a  private  nuisance  j>ei'  se.  What  we  have  held  isr 
that  the  business  of  cistern  making,  pursued  in  tlie  manner  whieli  the 
evidence  exhibits,  in  a  structure  of  the  kind  built  by  defendants,  in 
Bucli  a  locality  and  with  such  surroundings  us  here  shown,  is  a  private 
nuisance,"  etc. 

Now,  without  adverting  to  other  differences  between  the  conditions 
tiius  stilted  and  tliose  here  prevailing,  it  is  sufficient  to  say  that^  in  this 
case,  the  premises  are  not  located  on  St.  JoAeph  street  and  the  Bteam 
traiup,  "puffing  out  sparks  of  fire,"  do  not  pass  by  them }  and  the  con- 
sequent **in)minent  danger  of  ignition"  does  not  exist. 

In  tlie  next  place,  the  structure  in  which  the  business  is  conducted, 
instead  of  being  an  "oven  two-story  shed,"  is  a  closed  one-story  build- 
ing, sheathed  on  sides  and  top  with  iron. 

Indeed,  leaving  out  tlie  question  of  the  application  of  steam,  the 
evidence  leaves  it  doubtful  whether  Riggs  &  Bro.'s  establishment  does- 
not  conform  to  the  requirements  imposed  by  the  modified  injunction  in 
Blanc's  case. 

The  sole  question  was  whether  the  erection  of  a  steam-engine  would 
convert  a  business,  not  complained  of  as  actually  carried  on,  into  a 
nuisance. 

Tiie  city  authorities,  in  the  exercise  of  the  police  powers  confided  to 
them,  upon  due  consideration,  had  determined  that  such  would  not 
necessarily  be  the  result  but,  out  of  abundant  caution,  had  reserved 
the  right  of  revokiog  the  privilege  at  pleasure,  The  evidence  made  it 
probable  that,  erected  and  conducted  in  the  manner  proposed,  it  would 
not  expose  plaintiff  to  the  danger  or  inconvenience  anticipated. 

Under  such  circumstances,  it  would  have  been  surely  a  rash  exercise 
of  judicial  power  for  us  to  have  overruled,  in  advance,  the  decision  of 
the  police  autliority,  upon  allegations  of  apprehended  dangei,  which. 
defendants  denied  and  the  evidence  left  doubtful. 

In  refusing  to  do  this,  we  conformed  to  precedents,  and  certainly 
impugned,  in  no  degree,  the  principles  cautiously  and  carefully  defined 
in  Blanc  vs.  Murray. 

Rehearing  refused. 


No.  9724. 

The  State  ex  rel.  John  Hefting  et  al.  vs.  N.  H.  Rightor,  Jddgk 
Civil  District  Court  for  the  Parish  of  Orleans. 

1 .  A  Jodgment  of  this  Court,  the  execution  of  which  is  made  to  depend  upon  •  protettatiTe 
condition,  and  dependent  on  an  event  which  it  is  in  the  power  of  one  of  the  parties  to 
brinfE  about,  or  to  hinder,  cannot  be  execated  until  it  is  first  determined  whether  the 
condition  or  event  has  transpired  within  the  tiroe  fixed  and  limited  in  the  decree. 
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9.  The  ascertaioraeiil  of  the  fact  whether  the  condition  on*whioh  the  execation  of  said 
jndgnient  is  made  to  depend,  is  a  judicial  one,  and  cannot  be  ascertained  or  determined 
in  A  mandamus  proceedinjr* 

3.  One  having  resort<>d  to  a  Judicial  proceeding  by  mie  to  fihow  cause  taken  on  the  inter- 
ested party,  ir bo  Joined  issue  by  answer,  and  the  introduction  of  pioof  with  regard  to> 
the  performance  of  lUiid  condition,  cannot,  after  an  adverse  Judgment  thereon,  with- 
draw thererrom  and  resort  to  a  mandamus  to  obtain  bis  desired  relief. 

\  PPLICATION  for  Mnndaimis. 


cT.  S.  &  J,  T,  Whitaler  for  the  Ilelators: 

The  duties  of  inferior  courts  in  executing  the  decrees  of  the  Supreme  Court  are  simply 
ministei-ial.  They  cannot  prevent  the  clerk  from  issuing  process  deemed  necessary  by 
the  party  who  hns  prevailed  or  by  his  attorney.  Their  solo  power  is  to  order  to  be  en* 
tered  upon  the  minutes  of  the  Court  such  mandates  and  to  declare  toera  executory.  Acta 
of  1855,  p.  51;  Revised  Statutes  of  1870,  sec.  404;  SUte  ex  rel.  Bovee  vs.  Herron,  24 
Ann.  619:  Cox  vs.  Thomas,  11  La.  369;  Lovelace  vs.  Taylor,  6  Rob.  9S. 
Inferior  conrls  are  without  power  to  change  the  terms  of  the  decrees  of  the  Supreme  Coari, 
and  where  no  ambiguity  exista  in  said  decrees  to  stay  their  execution.  MilUken  vs. 
Rawley,  3  Rob.  253;  Rightor  vs.  Winter,  14  La.  548;  Morrison  vs.  Winberly,  14  Ann 
713;  Aveiy  vs.  Police  Jury.  15  Ann    223. 

The  taking  of  a  rule  (when  no  oidered  by  the  court)  to  set  aside  sn  ex  parte  order  illegally 
issued  is  not  a  ccmpllence  with  the  rome,  or  an  acquiescence  in  said  order. 

There  ran  be  no  8])peal  taken  from  final  decision  of  the  Supreme  Court.  Lovelace  vs.  Tay. 
lor,  6  Rob.,  p.  92;  Cox  vs.  Thomas,  11  La  p.  3C9;  State  of  Louisiana  ex  rel.  Villavaa 
Ts.  Judge,  20  Ann  521 . 

The  supervisory  power  of  this  Couit  is  enlarged  and  extended  by  Article  90  of  the  presen. 
Constitution.    State  ox  rel.  Murray  vs.  Lazarus,  Judge,  36  Ann.  578. 


Kennanly  Hotcc  d:  FreiiUss  for  the  Eespondeut : 

1 .  The  questions  submitted  by  the  rule  of  May  6. 1885,  the  answer  thereto  and  the  evidence^ 
weie  Judicial  in  their  il  araotrr,  sud  the  action  of  the  le^pondent  in  discharging  the< 
lule  was  Judicial.  His  duty  wss  not  ministerial.  "So  mandamus  can  lie  to  review  or 
reverse  his  Judgment.    36  Ann.  112;  34  Ann.  1016, 1114;  32  Ann.  977 ;  33  Ann.  206. 

2.  The  remtdy  of  relators,  if  any,  is  by  appeal.    7  Rob.  442 ;  19  Ann    4. 

3.  Reasons  for  Jndjzroent  ioim  no  part  of  (he  Judgment.    It  is  the  Judgment  which  8how9~ 
as  mutter  of  recoid  what  was  decided,  and  this  rule  applies  "even  where  the  Judgmenl- 
is  not  a  logical  sequence  of  tho  opinion."    12  Ann.  737;  vide  19  La.  324 ;  14  Ann.  446;  18 
La.  14;  14  Ann.  767.    But  apait  fiom  this,  the  reasons  of  the  Judge  show  that  the  rule 
was  properly  discharged. 

4.  Even  if  the  relators*  coustmction  of  the  reasons  could  be  admitted,  yet  the  Judge,  if  he 
found  that  the  decree  hnd  been  rnn^plird  with,  though  in  a  dilatory  manner,  cenld  dit- 
charge  the  mle  at  the  defendants'  costs.  Be  would  not  be  bound  to  remove  a  track 
merely  that  it  might  be  put  down  again  in  the  same  place . 

5.  If  any  mandamus  could  issue  herein,  which  is  denied,  it  should  only  issue  to  compel  the 
respondent  to  take  up  and  deride  tlm  rule  on  the  evidence,  de  rtovo^  to  the  end  that  the^ 
railway  company  might  be  heard  before  respondent,  and  take  such  other  steps  as  might 
be  justified  by  the  rules  of  practice. 


The  opiDion  of  the  Court  was  delivered  by 

Watkins,  J.    In  John  Hepting  et  ah  vs.  New  Orleans  Pacific  Bailway 
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<^ompaiiy,  86  Ann.  89?,  tlie  follovring  decree  was  Venilerefl,  viz:  "and 
it  is  now  ovderetl,  adjudged  and  decreed,  tliat  the  defendant,  the  New 
Orleans  Pacific  Railway  Company,  he  and  it  is  hereby  required  to 
reconstruct  the  tiack  of  its  road  through  Third  street  in  tlie  villages  of 
<jrretna  and  Mechnnicshnni,  in  the  parish  of  Jefferson,  in  such  manner 
that  ihe  line  of  the  track  shall  he  parallel  with  the  buildings  fronting; 
on  said  street,  and  as  near  the  centre  of  said  street  as  practicable^ 
and  on  a  level  with  said  street,  or  at  so  slight  an  elevation  above  the 
same  as  to  admit  at  all  places  the  easy  and  convenient  crossing  of  the 
track  of  the  road  by  vehicles. 

"It  is  funher  ordered  and  decreed,  that  such  reconstruction  of  the 
-track  of  said  road  through  said  street,  in  the  manner  above  set  forth, 
t;hall  be  coni])leted  or  the  track  entirely  removed  therefrom  within  three 
months  folloic hi (f  the  rendition  of  this  judgment ,  and  that  in  default  of 
such  reconstruction  or  removal^  the  defendant  company  bo  i>rohihit<d 
ft-oni  using  said  track;  reserving  to  the  plaintiffs,  in  the  eretit  of  a  non- 
compliance  with  this  judgment,  to  hare  the  track  removed  by  the  lower  court 
through  the  sheriff,  at  the  expense  of  the  ilefendant." 

It  is  conceded  that  the  three  mouths  delay,  within  which  defendant 
company  was  required  to  reconstruct  its  track,  expfred  on  the  J 7th  of 
February,  1885. 

On  the  ]8th  of  same  month,  counsel  for  the  railway  company  tiled  in 
the  Civil  District  Court  and  in  said  cause  a  certificate  of  the  deputy 
surveyor  to  the  effect;  that  he  had  "assisted  in,  examined  and  inspected 
the  work  done  by  the  defendant  company  in  the  reconstruction  of  the 
.track  *  *  *  in  pursuance  of  said  decree,  and  tliat  said  decree  has 
been  fully  and  fairly  complied  witli  by  said  work." 

On  the  same  date,  respondent  .iudge  entered  the  following  order, 
viz:  **  On  motion  of  Kennard,  Howe  and  Prentiss,  attorneys  for  de- 
-fendant,  and  suggesting  that  the  decree  of  the  Supreme  Court  i-en- 
dered  herein — and  which  became  final  on  the  17th  of  November,  1884 — 
has  been  duly  executed  and  satisfied  by  the  payment  of  the  costs,  and 
the  performance  of  the  work  required  by  the  said  decree  tcithin  the  time 
specified  therein,  as  by  annexed  receipt,  certificates  and  affidavits  will 
appear;  said  certificate  being  signed  by  some  of  the  plaintiffs  herein,  and 
by  other  citizens  of  Gretna  and  Mechanicshara,  it  is  ordered  that 
this  motion,  suggestion  and  documents  be  filed  herein  and  put  of 
record ;  and  that  no  further  process  issue  herein  against  defendant  except 
<m  notice  to  and  rule  on  said  defendant.^"^ 

On  the  5th  of  May,  1886,  W.  H.  Staub,  deputy  clerk  of  the  Civil 
District  Court  issued  an  informal  writ  addressed  to  the  sheriff  in  the 
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state  ex  rel.  Hepting  vs.  Judge. 


•  6nit  of  Hepting  et  al  vs.  New  Orleans  Pacific  RKilway  Company,  in 
which  occnrs  the  following  recital,  viz:  ''Now,  inasmuch  as  toe  a/re 
advised  hy  plamUff,  that  defendant  has  not  complied  with  said  judg- 
ment, either  as  to  the  reconstruction  or  removal  of  said  track,  we 
therefore  command  you  to  execute  the  above  decree,  prohibiting  said 
defendants  from  the  use  of  said  track,  and  we  require  you  to  remove  the 
same  at  the  cost  of  said  defendants,"  etc. 

This  writ  is  not  preceded  by  an  order  of  '*the  court,"  and  it  bears 
no  endorsement  showing  it  to  have  been  received  by  the  sheriff,  and  it 
has  no  seal  affixed. 

On  the  following  day  plaintiffs  in  that  suit  obtained  from  the  re- 
spondent judge  an  order  directing  defendant  to  show  cause  on  the  15th 
of  May  inst.  at  U  o'clock  a.  ni.,  why  the  sheriff  of  the  parish  of  Jeffer- 
son should  not  forthwith  execute  the  decree  of  this  Court  and  remove 
said  track,  "  on  the  issuance  to  said  sheriff  of  the  U9uul  process,  in 
such  case  made  and  provided." 

Respondent  returns  that,  to  this  rule  to  show  cause,  defendant's 
counsel  filed  nn  answer  ''denying  non-compliance  with  the  decree 
and  averring  compliance;"  and  upon  the  issue  joined  testimony  was 
taken  for  both  parties,  the  oral  testimony  alone  amounting  to  over 
eight  hundred  pages,  and  whereby  "it  was  established  by  the  railway 
company  that  it  had,  between  November  17,  1884,  and  February  17, 
1885,  reconstructed  its  track." 

He  further  returns  that  he  "heard  this  mass  of  testimony  with 
attention,  and  after  an  argument,  which  consumed  about  three  days, 
took  the  matter  nnder  advisement,"  and  becoming  satisfied  that  the 
decree  of  this  Court  had  been  complied  with  by  defendant  company 
within  the  delay  specified  therein,  and  had  reconstructed  its  track,  he 
discharged  the  rule. 

At  this  stage  of  the  proceedings,  relators — who  are  plaintiffs  in  the 
original  suit— alleging  the  expiration  of  the  delay,  the  default  of  tlie 
defendant  company,  and  respondents  want  of  authority  to  interpret  the 
decree  of  tliis  Court  "a«  h^  has  done,^^  and  averring  that  his  duties 
were  ministerial  only,  said  that  he  "could  not  render  any  judgment 
that  would  authorize  or  make  an  appeal  necessary ;  and  *  *  *  they 
have  no  relief  nor  remedy  by  order,  or  process  of  law ;  nor  have  they 
any  right  of  appeal  in  the  premises,  and  that  a  writ  of  mandamus  is 
necessary  in  order  to  prevent  a  denial  of  justice;"  and  they  pray  accord- 
ingly that  a  writ  of  mandamus  issue  to  the  respondent  judge  command- 
ing him  to  issue  an  order  to  the  sheriff  of  the  parish  of  Jefferson  to 
prohibit  defendant  from  using  its  railway  track, and  to  remove  the  same. 
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State  T8.  Stmdo. 

ReBpoodent  subiJiitR  tliat  tlie  queRtiooB  thus  necesBarily  decided  bj 
him  are  judicial,  and  that  his  duties  in  the  premises  are  not  mioiBte- 
rial,  and  that  the  decision  which  he  made  cannot  be  reviewed  in  a  pro- 
ceeding by  mandamus. 

In  this  view  of  the  question  decided  by  him,  we  think  respondent  is 
correct;  and  tliat  the  relief  sought  by  relators  cannot  be  granted  them. 

Their  proceeding  by  rule  on  the  N.  0.  Pacific  Railway  Con>pany  to 
show  cause;  their  participation  in  the  trial  thereof;  and  their  intro- 
duction of  testimony  upon  the  issues  joined  thereon,  necessarily  subject 
them  to  the  rule  entered  by  the  respondent  judge  on  the  18th  of  Feb- 
ruary, 1885,  and  to  his  discliarge  of  the  same  on  the  8th  of  March,  1886. 

Neither  can  be  revised  by  a  mandamus.  Such  is  not  the  province 
of  this  Court. 

In  State  ex  rel.  E.  K.  Bryant  et  al.  vs.  N.  H.  Rightor,  judge, ."%  Ann. 
112,  this  Court  said  of  this  writ:  **The  writ  issues  to  proceed,  not  to 
recede;  to  do,  not  to  undo."    33  Ann.  268;  35  Ann.  765. 

In  State  ex  rel.  Wise  vs.  Taylor,  32  Ann.  977,  this  Court  held:  "  The 
judge  of  a  district  court  cannot  be  compelled  by  mardaniiis  to  issue  an 
order  of  seizure  and  sale." 

This  Court  hns  refused  to  compel  a  judge  of  an  inferior  court,  by 
mandamus,  to  grant  a  writ  of  injunction  and  of  sequestntion.  28  Ann. 
905,  State  ex  rel.  Beebe  V6.  Jud|;e;  31  Ann.  794,  State  ex  rel.  Prados 
vs.  Judge;  32  Ann.  549,  State  «*x  rel.  City  vs.  Judge. 

The  peremptory  mandamus  prayed  for  is  refused. 


No.  9702. 
Thb  State  of  Lovisiana  vs.  William  A.  Strado. 

The  isaue  by  the  trial  Judge  of  a  bent^h  warrant  on  the  motion  of  the  proBetmtinjc  attomej  far 
the  arrest  and  detention  of  a  wltneas  who  had  Jant  testified  before  the  Jury  on  the  charge 
of  perjury,  is  not  an  act  prohibited  by  the  Statute,  whit  h  forbids  the  Judge  "in  his 
charge  to  the  Jury  to  state  or  repeat  the  testimony  of  any  witnesss,  or  to  give  any  opin- 
ion as  to  what  facts  have  been  proved  or  disproved,"  particularly  when  there  is  no  alle- 
gatiou  that  he  alluded  to  or  commented  upon  the  testimony  nf  such  witness. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Roman,  J. 


M.  J,  Cunningham  J  Attorney  General,  and  Lionel  Adam^,  District 
Attorney,  for  the  State,  Appellee. 

Z).  C»  Moise  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudkz,  C.  J.    The  accused  appeals  from  a  sentence  of  five  yean 
at  hard  labor,  on  a  verdict  of  guilty  of  stabbing  with  intent  to  murder. 
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State  vs.  Mansfield.  - 

H©  complaina  that,  during  the  trial,  after  a  witness  had  testified  in 
his  favor  and  was  about  to  leave  the  room,  application  was  made  o/f  a 
capias  directing  his  detention  and  granted. 

No  bill  of  exception  was  taken  at  the  time  of  the  occurrence }  but 
the  alleged  grievance  was  made  the  ground  for  a  motion  for  a  new  trial 
which  was  refused.  To  this  overruling,  a  bill  was  reserved  to  which 
no  testimony  is  attached  and  in  which  no  recital  of  facts  is  set  forth, 
though  the  motion  for  a  new  trial  is  annexed. 

The  court,  however,  declares  that  the  detention  of  the  witness  was 
only  proposed,  but  not  acted  upon. 

It  is  claimed  that  sec.  1963,  R.  S.,  was  transgressed  in  its  prohibitions. 
It  reads : 

"In  his  charge  to  the  jury,  the  judge  shall  not  state  or  repeat  the 
testimony  of  any  witness,  nor  shall  he  give  any  opinion  to  what  facts 
have  been  proved  or  disproved." 

This  injunction  has  frequently  been  subjected  to  judicial  scrutiny 
and  in  several  instances  as  rigidly  enforced;  but  no  precedent  has 
been  referred  to  in  which  an  act  similar  to  that  complained  of,  was 
l)ronounced  as  coming  within  the  prohibition  of  the  statute. 

In  the  present  case,  there  is  no  averment  either  in  the  motion  for  a 
new  trial  or  in  the  bill  of  exception,  or  even  in  the  brief  for  the  defense 
that  the  trial  judge  expressed  any  opinion  with  reference  to  the  testi- 
mony of  the  witness,  or  in  his  charge  stated  or  repeated  the  same,  or 
gave  any  opinion  as  to  what  facts  had  been  proved  or  disproved. 

It  cannot  be  inferred  in  the  least  that,  by  not  refusing  the  order 
moved  for  by  the  prosecuting  attorney,  the  judge  has  indicated  and 
implied  unequivocally  or  otiierwise  in  the  hearing  and  presence  of  the 
jury,  that  the  testimony  was  indeed  wilfully  and  corruptly  false  and 
untrue. 

It  was  the  right  and  probably  the  duty  of  the  trial  judge,  under  the 
circumstances,  to  have  issued  the  order  for  the  caption  and  detention 
of  a  witness  charged  almost  ^^(/ranfe  delicto  with  the  offense  of  perjury. 

He  surely  can  no  more  be  considered  as  having  trenched  on  the  facts 
in  that  circumstance  than  he  can  be  for  presiding  over  the  trial  of  the 
accused  at  the  bar. 

Judgment  affirmed. 


No.  9715. 
The  State  of  Louisiana  vs.  Andy  Mansfield. 

The  appeal  taken  by  a  party  fi-um  a  conviction  and  sentence  for  a  crime,  and  who  escapes 
f^om  custody  during  the  pendency  of  the  appeal,  cannot  be  prosecuted  by  counsel,  and 
hence  moat  be  dismissed.    State  vs.  Edwards,  36  Ann.  863,  afiSrmed. 
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State  TB.  Schlesainger. 

APPEAL  from  tlie  Tbircl  District  Court,  Parish  of  Lincoln. 
Young,  J. 

If.  J.  Cunningham^  Attorney  General,  for  the  State,  Appellee. 
6r.  L.  Oaskins  for  Defendant  and  Appellant. 


Tlie  opinion  of  the  Court  was  delivered  by 

PoCHfi,  J.  TJie  motion  of  the  Attorney-  General  to  dismiss  this  nppenl 
must  prevail. 

He  has  shown  by  proper  evidence  that  during;  tlie  pendency  of  tliin 
appeal  the  defendant  has  broken  jail  and  is  now  a  fugitive  from  justice. 

The  defendant  doubtless  considered  that  as  the  safest  mode  of  avoid- 
ing the  penalty  of  the  crime  for  which  lie  stood  convicted,  lieason, 
law  and  justice  require  that  he  should  abide  the  result  of  his  option  in 
the  premises. 

The  identical  question  was  presented  to  us  in  the  case  of  Edwards, 
36  Ann.  863,  and  we  therein  siud:  **A  prisoner  under  ocmvictiou  and 
sentence,  wh6  has  escaped  from  custody  during  the  pendency  of  his 
appeal,  cannot  by  counsel  prosecute  his  appeal. 

It  is  tiierefore  ordered  that  this  appeal  be  dismissed. 


S  %  No.  9721. 

The  State  of  Louisiana  vs.  Ernest  J.  Sciilessinger. 

Jn  AU  indictment  for  perjnrv  it  in  not  eiiHeiitial  that  the  antliorit.v  nnd  Jarlsdietion  of  tb« 
conrt  adminifit«rin{c  the  oatli  nlioiild  be  expreMly  avei  red,  if  they  Anfflciently. appear 
from  the  factii  not  ont. 

When  the  proseoiition  for  poi:|ar>-  iH  in  the  name  coart  in  which  the  peijory  was  committed, 
it  may  take  Jadioial  co^^nizance  of  ita  own  jarindiction.  if  the  indictment  anffieiently  Mta 
forth  the  facts. 

Altboach  the  materiality  of  the  matter  nworn  to  be  not  expi*i»'*ly  averred,  yof-  If  the  indict- 
ment seta  f^rth  the  facta  from  which  the  materiality  appeara,  that  ia  anfflcient. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Romany  J. 

M,  J.  Cunningliam,  Attorney  General,  and  Lionel  Atfams,  District 
Attorney,  for  the  State,  Appellee :  * 

T. 

The  question  of  the  j arisfliction  of  the  court  is  merely  a  matter  of  inducement,  and  iioeord- 
iiijt  to  the  universal  rale  of  criminal  pleading  it  will  be  sufficient  either  to  charge  in 
woitls  that  the  officer  had  Jarisdiction.  or  to  aver  facta  from  which  the  joriidletion 
would  in  law  appear,  both  not  beins  required.    8  Bish  Cr.'Proc.  §§  910,  904. 

The  general  rule  aa  to  jurisdiction  is  that  nothing  shall  be  intended  to  be  out  of  the  Julia- 
diction  of  a  superior  court  but  that  whicn  specially  appears  to  be  ao.    Archb.  Cr.  Pr. 
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and  PI.,  1721 .  Pouieroy's  notes.  And  if  it  appear  primu  facie  that  the  conrt  had  juris- 
diction of  tlie  matter,  the  harden  of  proving  the  coutrar>-  devolvfu  vpon  the  prisoner. 
3  Greenl.  on  Ev.,  185. 

Even  where  the  court  is  an  inferior  one,  if  it  deriTes  its  Jarlsdictiou  from  a  pnblio  statute, 
it  is  sufficient  to  describe  the  proceeding  so  as  to  biing  it  ^rithin  the  Dtatnte :  for  the 
conrt  which  tries  the  peijury  mast  take  Jadicial  notice  of  the  Jarisdictiou .    3  Arch  .%94. 

The  Criminal  DistHct  Coart  is  a  saperior  court  vested  with  general  criminal  jarisniotion. 
An  indirtnient  which  sets  out  that  issue  was  Joined  between  the  State  and  certain 
defendants  ou  a  charge  of  ranrder  brought  against  them  before  the  Criminal  District 
Court  in  a  prosecution  duly  and  regularly  apportioned  by  lot  to  section  B  thereof,  is  a 
sufficient  averment  of  facts  to  authorise  judicial  notice  to  be  takon  of  its  jnrisdiotlon  in 
the  case. 

It  is  no  longer  necessary  in  an  indictment  of  perjury  fo  set  out  *'bill,  answer,  informntion, 
indictment,  declaration  or  any  part  of  any  record  or  proceeding;"  nor  is  it  necessary  to 
set  out  "  the  commission  or  authotity  of  a  conrt  or  person  before  whom  the  perjury'  was 
committed.    R.S.  858." 

II. 

Materiality  may  be  pleaded  in  one  of  two  ways.  It  may  either  l>o  averred  on  the  face  of 
the  indictment  that  the  matter  alleged  to  be  false  was  material,  or  the  pleader  may  set 
out  the  facts  from  which  Its  materiality  will  appear ;  and  the  latter  is  snfficient  even 
where  the  bare  averment  of  materiality  is  defective.  2  Bisli .  Cr.  Proc.,  §  931 ;  3  Whar. 
Cr.  Law,  §  1304. 

The  materiality  of  the  matter  sworn  to  must  depend  upon  the  slate  of  the  caune  and  the 
nature  of  the  question  in  issue.  Aosc.  Cr.  Ev.  758.  If  the  materiality  evidently  ap- 
pears upon  the  record,  as  where  the  falsehood  affects  the  very  circumstance  of  innocence 
or  guilt,  express  allegations  of  materiality  may  be  omitted.  3  Kussel  on  Crimes,  63d; 
2  Chit.  Cr.  Law,  307  ;  Hawk.  P.  C.  b.  1.  C.  69.  S.  8. 

Where,  upon  a  trial  for  murder,  a  witness  deposes  that  he  was  prt  sent  when  the  deceased 
and  the  accused  met.  and  saw  the  deceased  Are  two  shots  at  one  of  the  accused  before 
the  fire  was  returned  by  any  of  the  persons  present;  and  that  the  first  two  shots  were 
fired  by  the  deceased, — the  materiality  of  the  evidence  appears  from  the  facta  and  need 
not  be  averred  in  the  indictment. 


Jccs,  0.  Walker  for  Defendant  and  Appellant. 


The  opinion  of  the  Conrt  was  delivered  by 

Fennkr,  J.  The  defendant  appeals  from  a  verdict  and  sentence  for 
perjury  committed  by  false  swearing  as  a  witness  under  oath  in  n  cer- 
tain case  of  State  of  Louisiana  vs.  T.  J.  Ford  et  al.,  then  pending  in 
the  Criminal  District  Court  for  the  Parish  of  Orleans. 

A  motion  in  arrest  of  judgment  was  filed  ou  the  grounds: 

Ist.  It  does  not  appear  by  the  indictment  herein,  and  it  is  not 
alleged,  that  the  Criminal  District  Court  for  the  Parish  of  Orleans  was 
vested  with  jurisdiction  to  hear  and  determine  the  case  of  the  State  of 
Louisiana  vs.  T.  J.  Ford  et  al. 

2d.  The  said  indictment  does  not  chaige  that  the  facts  which  tlie 
defendant  is  therein  accused  of  having  falsely  sworn  to  were  material. 
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State  vs.  Schleasinger. 

I. 

Oar  Section  858  R.  S.  is  a  Bubstantial  copy  of  the  first  section  of  the 
English  Statute,  23  Geo.  2.     See  2d  Bishop  Cr.  Proc.  4  901. 

The  words  '*  averring  such  court  or  person  to  have  competent  author- 
ity to  administer  the  same,"  have  been  eliminated  from  the  English 
law  by  statute,  14th  and  15th  Victoria,  and  under  this  latter  such  aver- 
ment is  no  longer  essential.  2d  Bishop  Cr.  Proc.  $$  901,  902,  914,  and 
notes. 

But  even  under  the  former  statute  the  courts  have  held  it  sufBcient, 
even  in  absence  of  express  averment,  tliat  the  jurisdiction  and  author- 
ity should  appear  from  the  facts  set  out.     Id,  $  914,  and  authorities. 

Now,  in  the  indictment  here,  it  is  averred  that  the  cause  of  the  State 
vs.  T.  J.  Ford  et  al.,  which  is  described  to  be  a  trial  for  a  certain  mur- 
der, etc.,  was  pending  before  Section  B  of  the  Criminal  District  Court 
for  the  Parish  of  Orleans,  to  which  it  had  been  regularly  and  duly 
apportioned  by  lot,  etc.  The  contention  of  defendant  is  that  theae 
averments  do  not  establish  that  the  murder  charged  was  committed  in 
the  parish  of  Orleans,  and,  therefore,  omits  an  essential  fact  required 
to  vest  the  court  with  jurisdiction.  Bnt  when  we  consider  that  the 
prosecution  for  perjury  was  before  the  same  court  in  which  the  j)er- 
juty  was  committed,  and  that  the  cause  referred  tu  was  in  the  same 
court,  we  think  the  court  is  authorized  to  take  judicial  cognizance  of 
its  own  jurisdiction  in  said  cause. 

Thus  we  read  in  Archbold,  that  **  where  an  inferior  court  derives  its 
jurisdiction  from  a  public  statute,  it  is  sufficient  to  describe  the  pro- 
ceeding so  as  to  bring  it  within  the  statute;  for  the  court,  which  trie« 
the  perjury,  will  take  judicial  notice  of  the  jurisdiction."  3  Archbold, 
594. 

If  the  court  may  take  judicial  notice  of  anything,  surely  it  may  do  so 
of  its  own  jurisdiction  in  a  case  which  was  pending  before  itself. 

The  facts  charged  are  ample  to  enable  the  court  to  determine  from  the 
face  of  the  record  "whether  they  are  sufficient  to  support  a  conviction 
of  the  particular  crime  and  t^  warrant  judgment;"  and  this  accom- 
plishes the  full  object  of  the  requirement.  1  Starkie  Cr.  PI.  73;  Whar- 
ton Cr.  PI.  and  Pr.  $  166;  2  Bishop  Cr.  Pr.  4  904.  See  on  this  point: 
State  vs.  Newton,  1  Iowa,  160;  Com.  vs.  Knight,  12  Mass.  274;  Hallock 
vs.  State,  n  Ohio,  400;  People  vs.  Phelps,  5  Wend.  9. 

In  criminal  matters  technicalities  are  not  to  be  disregarded ;  but  they 
must  be  subjected  to  reasonable  restraints  and  cannot  be  allowed  to 
reduce  the  law  to  a  mere  "  rhapsody  of  words." 
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11. 
.  Altlioii^li  the  materialitj  uf  the  matter  8\vorii  t<>  be  not  expresfily 
averred,  yet  if  the  indictment  sets  forth  the  facts  from  wliich  the  mate- 
riality appears,  that  is  sufficient.    2  Bishop  Cr.  Proc.  $  931;  2  Wharton 
Cr.  L.  4  1304;  2  Russell  on  Cr.638;  2  Chitty  Cr.  L.  307. 

This  disposes  of  the  point;  for  it  is  perfectly  clear  from  the  recitals 
of  the  indictujent  that  the  matter  sworn  to  was  material  to  the  issues 
in  the  case.  It  is  only  by  the  mo8t  strained  suppositions  that  the  tes- 
timony might  have  referred  to  a  different  eucouut4ir  between  the  same 
parties,  that  the  ingenious  counsel  of  defendant  seeks  to  impugn  their 
materiality. 

Judgment  affirmed. 


No.  9734.  38    56T; 

_49_   21 

Thk  State  of  Louisiana  vs.  George  Grover. 

In  an  indictment  for  perjary,  It  is  not  essential  to  charge  expressly  tbat  the  court  in  vhicb 
tbepeijnry  was  committed  was  of  competent  Jurisdiction,  or  that  the  matter  sworn 
io  was  material,  if  facts  are  set  tortb  which  Justify  the  inference  that  the  court  bad 
juriidietion  an«l  that  the  matter  was  materitU. 

Ifeither  is  it  essential  to  state  in  such  an  indictment,  tbat  the  Jndicial  proceeding  which  was 
a  prosecution  for  mnrder  and  in  which  the  perjury  was  committed,  and  which  is  de- 
scribed  specifloallv ,  was  pending  on  an  indictment  found  by  a  grand  Jnrj'. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Romany  J. 


M.J,  Cunningham,  Attorney  General,  and  Lionel  Adams,  District  At- 
torney, for  the  State,  Appellee : 

The  action  of  the  trial  Judge  in  overruling  a  motion  for  new  trial,  on  the  ground  that  the 
Terdict  is  contrary  to  the  law  and  the  evidence,  is  not  subject  to  review  on  appeal.  This 
Court  has  no  Jurisdiction  in  criminal  oases,  except  upon  unmixed  questions  of  law. 

Any  particular  fact  or  circumstance  sworn  to  by  a  witness  to  show  that  an  accused  on  trial 
had  nothing  to  do  with  or  was  not  present  at  the  commission  of  the  ofTense  for  which 
he  W48  being  tried,  was  fnalerial  to  that  issue,  and  if  untrue  forms  a  legal  basis  for 
prosecution  for  perjury. 

An  indictment  for  perjury  need  not  set  out  the  indictment  or  information  upon  which  the 
trial  was  had  Id  which  the  peijnry  is  claimed  to  have  been  committed,  nor  set  out  in  de- 
tail all  the  proceedings  in  that  case.  It  is  snfBcient  to  charge  that  upon  the  trial  of  the 
case  named  and  designated  the  peijury  was  committed. 

It  is  sufficient  to  aver  that  the  court  in  which  the  case  was  pending  had  Jurisdiction,  or  to 
aver  facts  from  which  the  Jurisdiction  would  in  law  appear,  both  not  being  required.  2 
Bish.  Cr.  Pr.  $$  904,  910. 

A  statement  that  the  cause  was  pending  in  a  particular  Section  of  the  Criminal  Court  of  the 
parish  of  Orieans,  to  which  it  had  been  duly  and  regularly  apportioned  by  lot.  is  a  snffi> 
oient  averment  of  facts  from  which  its  Jurisdiction  (lo<»s  in  law  appear. 

It  is  sufficient  either  to  allege  that  the  false  evidence  was  material  or  to  aver  facts  fh>m 
which  its  materiality  is  evident. 
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When  a  party  is  on  trial  for  m order,  the  evidence  of  a  witneaii  that,  at  the  time  of  the  homi- 
cide, the  accused  was  at  another  place,  is  material  on  its  face ;  and  it«  materiality  need 
not  be  specially  averred  in  an  indictment  for  peijury  in  which  the  eridrnce  is  act  oat 


J.  0.  Walker  and  W.  L.  Evans  for  Defendant  and  Appellant : 

An  indictment  for  peijary  should  expressly  aver  that  the  court  had  Jurisdiction  to  hear  and 
determine  the  cause  wherein  it  is  alleged  that  tbe  accused  swore  falsely ;  or  it  should 
appear  oonclasively  from  the  nature  of  the  proceedings  that  such  jarLsdiction  was  vested 
in  the  court,  in  order  to  enable  tbe  appellate  court  to  take  judicial  notice  of  the  fact 

An  indictment  for  perfnry  should  expressly  aver  that  the  matter  sworn  to  and  upon  which 
the  peijnry  is  assigned  was  material,  or  It  should  appear  conclusively  on  the  face  of  the 
facts  set  forth  in  the  indictment  that  the  matter  sworn  to  was  material. 

Where  peijary  is  charged  as  having  been  committed  by  a  witness  in  the  course  of  a  trial  for 
mui'der,  it  should  appear  affirmatively  that  (he  proceedings  in  the  murder  caae  were  by 
indictment  found  by  a  grand  Jury.    Const.  Art.  5. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  defendant  appeals  from  the  verdict  and  judg- 
ment thereon  sentencing  him  on  a  charge  of  perjury  to  three  years  at 
hard  labor. 

He  relies  on  a  motion  in  anest^  a  bill  of  exception  and  an  assign- 
ment of  errors  which  together  are  based  on  three  grounds: 

1.  That  the  indictment  does  not  expressly  aver  that  the  court  had 
jurisdiction  to  hear  and  determine  the  cause  wherein  it  is  alleged  the 
accused  swore  falsely,  or  that  from  the  nature  of  the  proceedings,  such 
jurisdiction  was  vested  in  the  court,  to  enable  the  appellate  court  to 
take  judicial  notice  of  the  fact. 

2.  That  the  indictment  does  not  aver  that  the  matter  sworn  to  and 
upon  which  the  perjury  was  committed  was  material,  or  does  not  show 
on  its  face  facts  showing  that  the  matter  sworn  to  was  material. 

3.  That  the  indictment  does  not  affirmatively  charge  that  the  judi- 
cial proceeding  charging  the  defendant  with  murder,  and  in  wliich  it  ie 
averred  that  the  perjury  was  committed,  was  by  indictment  found  by  a 

grand  jury, 

I  AND  11. 

The  first  and  second  grounds  are  kindred  to  those  urged  for  a  similar 
offense  in  the  case  State  vs.  Schlessinger,  recently  decided,  in  which  it 
was  held,  that  in  an  indictment  for  peijurj',  it  is  not  essential  that  the 
authority  and  jurisdiction  of  the  court  administering  the  oath,  should 
be  expressly  averred,  if  they  sufficiently  appear  from  the  facts  set  out; 
that  when  the  presentation  for  perjury  is  in  the  same  court  in  which 
the  perjury  was  committed,  it  may  take  judicial  cognizance  of  its  own 
jurisdiction,  if  the  indictment  sufficiently  sets  forth  facts  and  thnt,  ^ 
though  the  materiality  of  the  matter  sworn  to  be  not  expressly  averred, 
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yet  if  the  indictment  sets  forth  the  facts  from  which  the  materiality 
appears,  that  it  is  sufficient. 

For  the  reasons  given  in  that  case,  the  two  grounds  stated  are  un- 
tenable. 

in. 

The  indictment  against  the  accused,  is  full  and  explicit,  that  he  ap- 
peared and  was  produced  as  witness  in  the  case  of  State  vs.  Thos.  J. 
Ford  and  others  named — *M)eing  then  and  there  charged  with  wilful 
murder,'''' 

The  Confetitution  of  this  State,  art.  5,  provides  that  prosecutions  for 
capital  crimes,  such  as  murder,  shall  be  by  indictment,  or  presentment 
of  a  grand  jury. 

No  charge  for  willful  murder  could  be  pending  in  the  district  court 
against  Thos.  J.  Ford  et  als.  unless  preferred  by  indictment  f mind  ht/  a 
grand  jury. 

These  words,  if  essential,  are  necessarily,  forcibly  implied  in  the 
word  ^*charge(P^  which  the  indictment  contains. 

It  is  worth  notice,  that  the  indictment  in  the  present  case,  distinctly 
alleges  "to  which  charge  said  Thos.  J.  Ford  and  others,  and  each  one 
pleaded  not  guilt\f^ — issue  being  thereby  formed. 

There  is  no  reason  to  disturb  the  judgment  appealed  from,  which  is 
affirmed  with  costs. 


No.  9710. 
The  State  ex  rel.  C.  E.  Girardey  vs.  0.  B.  Steele  et  al. 

An  applicatioD  for  a  prohibition  will  not  be  oonsidered,  unlets  a  plea  to  the  jarisdiction  haa 
been  firnt  filed  and  overrnled  in  the  lower  coart. 

\   PPLICATION  tor  Prohibition. 


B.  B.  Forman  for  the  Relator. 
Cunningham  <&  Maise  for  the  Respondents. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  application  for  a  prohibition,  to  prevent 
the  trial  of  an  injunction  proceeding  over  which,  it  is  claimed,  that  the 
Third  Judicial  District  Court  has  no  jurisdiction. 

In  the  suit  of  the  present  relator  vs.  Steele,  Auditor,  reported  in  37 
Ann.  317,  which  involved  the  right  of  the  Auditor  to  cancel  au  auc- 
tioneer's license,  this  Court  held  that  he  had  no  such  power,  under  the 
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circumBtances  of  the  cast',  and  decreed  "  that  relator  recover  his  costs 
in  both  courts." 

The  mandate  was  duly  filed  in  the  lower  court  and  ordered  to  be  ex- 
ecuted. 

A  writ  of  ji,  fa.  having  issued  against  0.  B.  Steele  for  an  amount 
claimed  by  relator  as  his  costs  in  that  case,  the  deftmdant  in  writ,  con- 
tending that  the  judgment  of  this  Court,  not  having  condemned  him 
to  pay  individtuiUyf  but  offlcially,  the  costs,  applied  to  the  Third  Judi- 
cial District  Court  having  jurisdiction  of  his  domicile,  for  an  injunction, 
which  was  allowed  by  the  clerk,  arresting  the  execution  for  costs. 

Thereupon,  the  relator  presented  to  this  Court  his  application  for  a 
prohibition  to  stay  and  annul  the  injunction  proceedings,  on  the  main 
ground  that  the  said  district  court  has  no  jurisdiction  ''to  entertain  a 
suit  to  annul  or  restrain  an  execution  of  a  judgment  of  this  Court.'^ 

The  Code  alh^ws  relief  to  the  party  who  complains  that  the  court 
wishes  to  transcend  its  jurisdiction.  Hence,  precedents  establish  that 
this  Court  will  not  entertain  the  application,  unless  it  appears  that  an 
exception  has  been  filed  and  was  overruled  to  the  jurisdiction,  and  it 
clearly  appears  that  the  lower  court  has  usurped  a  competency  which 
it  does  not  possess.  C.  P.  847;  10  R.  169;  29  Ann.  806;  37  Ann.  845; 
see  also,  C.  P.  846,  849. 

It  does  not  appear  that  the  relator  has  excepted  to  the  jurisdiction 
of  the  district  court.     It  is  necessary  he  should  do  so. 

It  may  well  be  that  the  district  court  may  decide  that  the  writ  prop- 
erly issued  against  Steele,  just  as  it  may  well  happen  that  it  may  rale 
otherwise. 

It  is  perfectly  clear  that  it  is  not  until  after  such  exception  has  been 
filed  and  overruled,  that  the  relator  can  have  a  hearing  in  this  Court 
for  a  prohibition  against  the  district  court,  to  prevent  the  trial  of  the 
injunction  suit  on  its  merits. 

At  this  stage,  the  present  proceeding  is  surely  premature  and  cannot 
be  entertained. 

It  is  therefore  ordered  that  the  restraining  order  herein  made  in  Urn- 
ine  be  remanded,  and  that  the  application  for  a  prohibition  be  dismissed 
with  costs. 


No.  9683. 
Shakspeare,  Smith  &  Co.  vs.  James  A.  and  John  M.  Ware. 

Id  oivll  actions  the  verdict  of  the  jary,  like  a  Jadement,  forms  the  authority  of  the  thin^ 
adjadg^  apon  all  matters  and  demands  set  up  in  the  pleadings;  and  it  is  not  required 
that  the  verdict  should  contain  a  statement  of  all  the  oonaideratlonB  which  led  the  jury 
to  find  a  general  verdicts 


NEW  ORLEANS,  MAY,  1886.  571 

Sbakspeare,  Smith  Sc  Co.  vs.  Ware. 

Thas.  the  jnry  in  finding  a  verdict  in  favor  of  plaintiff  in  fall  of  his  demand  ajrainnt  partiea 
who  are  stied  as  partnrrn.  need  not  saj  that  they  found  the  existence  of  the  partnership, 
although  the  same  may  be  epeoially  denied  aa  a  means  of  defense. 

The  silence  of  the  Jnry  on  a  rcconventional  demand,  when  thoy  iiaturn  a  general  verdict  in 
favor  of  plaintiff,  will  be  construed  as  a  rejection  of  said  demand. 

The  same  construction  will  be  applied  to  a  privilege  prayed  for  by  plaintiff. 

The  furnisher  of  machinery  and  niateritilA  for  a  vacuum  pan  apparatus  in  a  sugar-house, 
which  are  removable,  acquires  no  privilege  for  the  price  thereof  on  the  sugar  house,  mU 
the  machinery  therein  and  on  the  one  acre  of  land  i>n  which  it  is  situated;  the  law 
restricta  his  privilege  to  the  machinery  and  other  things  which  he  has  sold  to  the  owner 
of  the  sugarhonae.    The  decision  in  Scannell  &  Lafaye  vs.  Beauvais,  38  Ann.,  affirmed. 

APPEAL  from  the  Twenty-third  District  Court,  Parish  of  Iberville. 
Talbot,  J. 

Samuel  Matthews  for  PluintiftH  aDd  Appellees. 
l>avid  N.  Barrow  for'DetVndauts  and  Appellants: 

The  Joint  ownership  of  real  estate  does  not  create  a  partnership  between  the  owners  A 
special  contract  in  writing  is  necessary  for  that  purpose.  C.  C.  2807;  Benton  vs.  Rob- 
erts, 4  Ann.  316;  14  Ann.  11. 

So  where  the  Joint  ownership  is  silvered  by  sale  duly  recorded  in  conveyance  book,  every 
one  is  bound  to  take  notice  of  same ;  and  articles  furnished  the  plantation  after  said 
Bale,  cannot  be  recovered  of  the  party  selling  out  before  they  were  furnished. 

To  preserve  a  privilege  against  a  sugar  house  and  one  acre  of  land  on  which  same  is  situ- 
ated, for  machinery,  etc.,  erected  on  same,  the  account  must  be  sworn  to  and  there  must- 
be  a  description  of  the  property  on  which  the  privilege  is  claimed.  C.  C.  3348.  And  to 
effect  prior  mortgages  it  must  be  recerded  in  accordance  with  requirements  of  Art.  C- 
C.  3274  and  Act.  1877,  No.  45,  p.  59. 

The  fact  ihat  defendants  had  made  payments  on  a  contract  for  erecting  machinery,  et«.,  in 

a  sugar  house,  does  not  prevent  tlieni  fiom  disputibg  the  bill  for  tlie  balance  unpaid,  nor 

from  setting  up  damages  in  reconvention.    S25  Ann.  518,  Gordy  vs.  Veazie;  Levy  vs. 

Schwartz  &  Bro.,  34  Ann.  214. 
One  is  concluded  by  the  first  bill  reudored,  items  subsequently  added  or  charged,  in  which 

he  cannot  recover  without  showing  error.    Nicholson  vs.  Pelanne,  14  Ann.  508. 
A  verdict  should  respond  to  the  issues  and  always  pronounce  in  caaes  of  reconvention  on 

each  party's  rights.    4  La.  334 ;  17  La.  184  ;  9  R.  520. 
Where  a  verdict  finds  "in  favor  of  plaintiffs  for  the  amont  called  for  in  their  petition,  with 

interest  and  costs,"  tne  Judgment  cannot  recognize  a  privilege  and  decree  the  sale  of 

property  to  pay  »ame— the  Judgmo.it  must  follow  the  verdict. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  The  plaintiffs  sue  for  a  judgment  against  the  defendants 
in  the  sum  of  $4,319.62,  as  a  balance  on  machinery  sold  to  defendants 
and  put  up  in  their  sugar-house  in  the  parish  of  Iberville,  under  a  con- 
tract in  writing  and  on  an  open  or  running  account  for  machinery  fur- 
nished outside  of  the  contract  but  connected  therewith;  and  they  claim 
a  privilege  on  the  sugar-house  and  machinery  therein,  and  on  the  one 
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acre  of  land  on  which  said  sagar-house  is  situated;  under  the  provi- 
sions of  Article  8249  of  tlie  Civil  Code. 

The  defense  is  of  a  two-fold  nature. 

Both  defendants  claim  larger  credits  than  allowed  by  plaintiffs,  and 
aver  that  the  machinery  furnished  was  so  defective  that  it  caused  tlieni 
damages  far  in  excess  of  the  amount  claimed  as  a  balance  by  plain tiffis; 
James  A.  Ware  claims  in  reconvention  the  sum  of  $57,300,  and  John 
M.  Ware  claims  his  entire  release  from  the  whole  demand  on  the  ground 
of  the  dissolution  of  the  partnership,  while  the  works  were  being  pat 
up,  and  the  assumption  of  liabilities  by  his  vendee. 

The  case  was  tried  by  a  jury,  who  returned  a  verdict  in  the  following 
words : 

"  Verdict  in  favor  of  Shakspeare,  Smith  &  Co.  for  the  amount  called 
for  in  their  petition,  with  interest  and  costs." 

By  a  motion  for  a  new  tiial,  defendants  urged  numerous  errors  to 
the  verdict  of  the  jury ;  among  others  that  it  allows  more  than  plain- 
tiffs were  entitled  to  under  the  face  of  the  pleadings.  That  error  was 
immediately  but  only  partially  corrected  by  plaintiffs  entering  a  remit- 
titur of  the  sum  of  $394.18,  under  which  the  judgment  was  rendered 
for  the  reduced  sum  of  $3,925.44,  with  recognition  of  the  privilege 
claimed  by  plaintiffs  in  their  petition.  The  additional  error  will  be 
considered  hereinafter. 

Defendants  both  appeal,  and  they  press  consideration  of  other  errors 
in  the  verdict  of  the  jury. 

1st.    That  it  is  not  responsive  to  the  issues. 

The  grounds  are  that  the  jury  did  not  specifically  refer  to  what 
amount  of  credits  were  allowed  to  defendants.  In  finding  in  favor  of 
plaintiffs  for  the  amount  of  their  claim  as  stated  in  their  petition,  the 
jury  must  have  considered  the  credits  allowed  by  plaintiffs  as  well  as 
those  claimed  by  the  defendants,  the  antount  sued  for  being  a  balance 
of  account.  The  law  requires  no  more  details  in  a  verdict.  The  same 
consideration  applies  to  the  complaint  that  the  verdict  was  silent  on 
the  question  of  partnership  vel  non.  The  verdict  clearly  indicates  that 
the  jury  found  that  the  defendants  were  liable  as  partners.  And  we 
approve  of  their  finding  both  on  the  law  and  on  the  facts  of  the  case. 
The  defendants  signed  the  contract  as  partners,  and  they  are  now 
estopped  from  denying  its  existence.  The  sale  by  John  M.  to  James 
A.  Ware  of  the  former^s  interest  in  the  plantation,  and  the  dissolution 
of  the  partnership  in  October,  1880,  after  the  contract  had  been  in  a 
great  measure  executed,  and  when  a  great  portion  of  the  machinery 
furnished  outside  of  the  contract  had  already  been  delivered  and 
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adapted  to  the  main  iipimnitns,  cannot  affect  tlie  former's  liability 
ander  the  contract.  That  circumstance  may  vest  him  with  certain 
equities  against  his  vendee,  bnt  with  that  plaintiffs  have  no  •.•oncern. 

2d.  It  is  argned  that  the  verdict  did  not  pass  on  the  reconventioiial 
demand,  and  that  it  did  not  specify  what  amount  was  found  under  the 
contract  and  what  under  the  account.  In  rendering  an  absolute  ver- 
dict in  favor  of  plaintiffs,  the  jury  must  be  held  to  have  passed  on  and 
rejected  the  reconventional  demand.  The  rule  is  that  the  verdict  of  a 
jury,  like  a  judgment,  forms  the  authority  of  the  thing  adjudged  upon 
all  matters  and  demands  set  up  in  the  pleadings.  Edwin's  Heirs  vs. 
Bissel,  19  La.  222^  Theriot  vs.  Henderson,  6  Ann.  222:  Villars  vs. 
Faivre,  36  Ann.  398. 

As  to  the  omission  of  the  jury  to  specifically  divide  their  finding 
between  the  two  claims,  that  defect,  if  it  be  one,  would  not  justify  us 
to  reniaml  the  cause.  The  whole  case  is  before  us  under  the  same 
evidence  which  had  been  submitted  to  the  jury  and  the  verdict  may 
be  corrected  on  this  appeal  if  found  erroneous  in  that  or  in  any  other 
particular.     Vredenberg  vs.  Behan,  33  Ann.  642. 

We  have  carefully  weighed  the  evidence  in  support  of  the  recon- 
ventional demand,  and  we  conclude  that  the  plea  is  not  sustained. 

Some  items  of  the  machinery  wer«  on  first  trial  found  defective,  but 
on  complaint  the  matter  was  punctually  and  invariably  remedied  by 
plaintiffs.  The  machinery  was  put  up  in  October  and  November,  1880; 
it  was  used  during  the  entire  grinding  season  of  that  year,  and  of  the 
years  1881,  1882,  1883  and  1884;  the  account  for  the  same  was  fre- 
quently submitted  to  James  A.  Ware,  several  part- payments  were  made 
thereon  at  different  times,  and  no  claim  for  damages  was  ever  urged 
by  the  defendants  before  the  institution  of  this  suit ;  the  demand  in 
reconvention  having  been  filed  on  April  25, 1885. 

These  circumstances  must  be  held  as  indicating  that  defendants  did 
not  consider  that  they  had  been  seriously  damaged  by  the  alleged  de- 
fects in  the  machinery.     Delambre  vs.  Williams,  36  Ann.  330. 

Thus  far  our  investigation  has  led  to  conclusions  which  are  favora- 
ble to  plaintiffs,  but  there  are  two  errors  in  the  judgment  which  it  now 
becomes  our  duty  to  point  out. 

The  amount  of  the  judgment  must  be  further  reduced.  In  their  pe- 
tition plaintiffs  allege  that  by  part-payments  down  to  a  certain  date, 
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their  claiiu  ^in  the  aggregate  had  been  re daced  to  $6075.25,  and  that 
they  subsequently  received  a  lemittance  amounting  to  $2950,  by  which 
their  claim  was  reduced  to  $3325.25^  for  which  judgment  should  be 
rendered,  instead  of  the  amount  determined  by  the  jury  and  the  dis- 
trict judge. 

The  judgment  is  also  erroneous  in  allowing  the  privilege  claimed  by 
plaintiffs.  The  silence  of  the  verdict  on  that  part  of  the  demand  must 
be  construed  as  a  rejection  of  the  same.  This  is  the  legitimate  result 
of  the  rule  which  we  applied  hereinabove  on  the  question  of  the  re- 
conventional  demand. 

But  as  a  question  of  law,  plaintiffs  are  not  entitled  to  the  privilege 
which  they  claim  on  the  sugar-house  and  on  the  acre  of  land  on  which 
it  is  situated. 

On  that  pointy  the  provision  of  the  Code,  paragraph  3,  art.  3249, 
reads  as  follows :  **Tho8e  who  have  supplied  the  owner  or  other  person 
employed  by  the  owner  or  his  agent,  or  sub-contractor,  with  materials 
of  any  kind  for  the  construction  or  repairs  of  an  edifice  or  other  work 
which  has  been  used  in  the  erection  or  repairs  of  such  houses  or  other 
work." 

Now,  under  the  very  terms  of  the  contract  sued  upon  in  this  case,  it 
does  not  appear  that  plaintiffs  were  employed  or  furnished  materials  to 
either  construct  or  repair  the  defendant's  sagar-house. 

Their  contract  was  to  supply  the  defendants  with  an  apparatus  t4> 
boil  the  cane  juice,  to  granulate  the  latter  and  to  dry  the  sugar  by  the 
process  of  centrifugals,  and  to  furnisli  all  the  pumps,  the  tanks  aud 
other  appliances  necessary  thereto. 

All  the  materials  and  machinery  which  they  furnished  under  the  con- 
tract, could  be  detached  and  removed  from  the  building  without 
changing  or  impairing  the  nature  and  the  use  of  the  sugar-house. 

Under  the  law  plaintiffs  were  entitled  to  a  privilege  on  the  materials 
which  they  had  sold  and  delivered  to  the  defendants,  but  they  are  not 
entitled  to  the  sweeping  privilege  which  they  are  now  seeking  to 
enforce. 

This  question  came  up  in  the  recent  case  of  Scannell  &  Lafaye  vs. 
R.  Beauvais,  not  yet  reported,  in  which  we  announced  the  same  con- 
clusions. Plaintiffs  in  this  case  did  precisely  what  the  third  opponent* 
had  done  in  that  case.  ^^They  ignored  and  abandoned  the  privilege 
they  had,  and  set  up  and  attempted  to  enforce  a  privilege  they  had 
not." 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  th*e  jadguieot 
appealed  from  be  amended  as  follows : 

1.  By  reducing  it  from  $3,925.44  to  $3,325.25. 

2.  By  rejecting  the  privilege  which  had  therein  been  recognized  in 
favor  of  plaintiffs,  witliout  prejudice  to  their  right  of  claiming  such 
privilege  as  they  may  have  in  law. 

And  it  is  now  ordered  that,  as  thds  amended,  said  judgment  be 
affirmed  at  the  costs  of  plaintiffs  and  appellees  on  appeal. 

Mr.  Justice  Watkius  takes  no  part  in  this  case,  which  had  been  sub- 
mitted before  his  appointment. 


No.  9573. 
Claycomb  &  McNeelt  vs.  0.  W.  Bisbee  et  als. 

A  Bold  machinery  to  B  with  obligation  and  gnanntee  to  oroct  name,  and  that  it  chould  poa- 
•eaa  a  specified  working  capacity.  After  having  made  advancea  to  A,  B  refaaed  to 
accept  the  mill  becaune  not  complying  with  conditions  of  sale,  and  claimed  from  A  reim* 
bursemeut  of  advances  Therenpon,  A,  B  and  C  made  a  contract  by  which  C  agreed  to 
be  snbstitnted  as  purchaser  in  place  of  B,  and  A  agreed  to  accept  him  as  sueh  substi- 
tute and  to  release  B,  aud  C,  with  the  guarantee  of  A,  agreed  to  lepay  to  B  the  amount 
of  bis  advances  to  A.  Held,  that  B  was  not  the  vendor  of  the  machinery  to  C.  and  was 
not  entitled  to  vendor's  privilege  for  the  sum  agreed  to  be  paid  to  him. 

In  a  ease  of  doubt,  where  the  circumstances  are  suspicions,  this  Court  will  not  reverse  the 
conclusion  decreeing  the  simulation  of  a  sale  of  the  Judge  a  quo,  who  saw  and  heard  the 
witnesses. 

PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Righior,  J. 


A 


Blanc  <k  Butler  for  Plaintiffs  and  Appellees: 

PlaintilB),  as  vendors,  entitled  to  a  Judgment  for  the  price,  to- wit:  $1387  02,  with  legal 
interest  from  Judicial  demand  and  cost«:  and  to  a  further  decree  maintaining  the 
sequestration  and  recognising  their  vendors'  lien  upon  the  property  sequestered.  G.  P. 
Art.  275,  par.  7;  C  C  Art.  3227;  1  Ann.  82;  4  Ann.  453 

As  lessors  to  a  Judgment  for  the  accrued  rent  of  the  land  on  which  the  mill  and  ma- 
chinery were  erected ;  and  to  a  further  decree  maintaining  the  provisional  aeizure  and 
recognlaing  their  lessors'  privilege  on  the  property  provisionally  seized.  C.  P.  Art. 
285,  par.  2. 

.    To  a  Airther  Judgment  against  0.  W.  Bisbee  for  f  151  SO  and  interest,  for  wood  sold  and 
money  loaned  him,  as  per  exhibit  F. 

To  a  further  decree  annulling  the  pretended  transfer  of  the  mill  and  machinery  in  con- 
troversy by  defendant,  0.  W.  Bisbee,  to  defendant,  B.  B.  Benton,  of  date  July  25, 1883, 
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BA  frandalent  and  simulated,  and  condemDing  said  defendanta  in  solido  for  the  foil 
amonnt  of  plaintiffs'  claim  and  costs.  C.  C.  Arts.  1970  to  1985  inclasive,  and  Art.  9464; 
6  Ann.  55S;  29  Ann.  4;  30  Ann.  513:  36  Ann.  684. 


W,  8  Benedict  and  H.  C.  Cage  for  DefendautB  and  Appellants: 

1 .  The  aalo  of  a  thin);  belonging  to  another  person  is  null.    C .  C.  2430. 

2.  Things  of  which  the  buyer  reserves  to  himself  the  view  and  trial,  although  the  price  be 
agreed  on,  are  not  sold  until  the  buyer  be  satisfied  with  the  triJil,  which  is  a  kind  of  sue* 
pensive  condition  of  the  sale.    C.  C.  2469. 

3.  A  vendee  who  has  not  received  the  thing  nor  paid  the  price,  can  transfer  only  his  right 
to  require  delivery  on  payment  of  the  price.    3  R .  331  ;  5  K.  592. 

4 .  Privilege  can  be  claimed  only  for  those  debts  to  which  it  is  expressly  granted  in  this 
Code.     C.  C.  3185,  3312. 

5.  PriviUgia  tunt  stnetUHinae  interpretationu .  They  cannot  be  extended  by  implication  or 
analogy ;  they  are  never  allowed  but  when  expressly  granted,  and  then  only  by  virtue 
of  an  exact  compliance  with  the  legal  requisites  to  their  creation  and  existence.  C  C. 
3185,  3312 :  2  L.  93 ;  11  L.  28 ;  18  L.  70 ;  2  K.  154  ;  11  K.  78.  279 ;  2  Ann.  549,  774,  961  :  4 
A.nn.  310;  6  Ann.  112,  276  ;  10  Ann  431 ;  16  Aud.  107. 

6.  The  vendor's  privilege  on  movables  can  only  be  enforced  while  the  goods  are  in  posaes- 
rtion  of  the  vendee.    20  Ann.  545-557. 


The  opinion  of  tlie  Court  was  delivered  by 

Fenner,  J.  In  September,  1882,  Claycomb  &  McNeeley,  who  car- 
ried on  a  wood-yard  and  were  engaged  in  sawing  and  splitting  wood 
for  sale,  entered  into  an  agreement  with  L.  W.  Miller  &  Co.,  a  ma- 
chinery firm  of  this  city,  whereby  Miller  &  Co.  agreed,  in  considera- 
tion of  the  price  and  sum  of  $1,269.40,  to  sell,  erect  and  place  in  working 
order,  machinery  for  a  saw-mill,  to  be  completed  within  thirtj'  days 
and  to  have  a  guaranteed  capacity  to  handle  fifty  cords  of  wood  per 
day — the  price  to  be  paid  according  to  stipulated  terms  and  the  prop- 
erty to  remain  in  the  ownership  of  the  sellers  until  payment. 

Under  this  contract,  Miller  &  Co.  (or  rather  Miller,  who  was  the  sole 
person  composing  the  pretended  firm)  went  to  work  in  erecting  the 
mill,  and  Claycomb  &  McNeely  advanced  him  $250  cash,  aud  furnished 
him  materials  and  labor  to  the  further  value  of  $1,037. 

Although  these  advances  thus  appear  to  exceed  the  entire  price  to 
be  paid,  yet,  Miller  having  failed  to  comply  with  his  obligations  in 
regard  to  the  capacity  of  the  mill,  Claycomb  &  McNeely  refused  to 
accept  the  same  and  held  Miller  responsible  for  the  $1,287  which  had 
been  advanced  by  them.  Litigation  had  ensued  between  them,  the 
exact  nature  of  which  the  record  does  not  disclose. 

Under  these  circumstances,  a  mode  of  settlement  was  proposed  by 
Miller  which  resulted  in  a  contract  which  is  the  basis  of  the  present 
action. 
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The  parties  thereto  are  Claycomb  &  McNeelj,  Miller,  and  0.  W» 
Biebee. 

The  contract  is  very  long.  After  reciting  the  contract  between 
plaintiffs  and  Miller  for  the  purchase  of  the  machinery,  and  the  fact 
that  they  had  advanced  to  Miller  the  said  snm  of  $1,287,  it  proceeds; 

"Whereas,  0.  W.  Bisbee  desires,  with  the  approval  of  Miller,  to  be 
substituted  in  the  place  and  stead  of  0,&  3f.  as  the  purchaser  of  said  ma- 
ehinery,  and  to  acqaire  their  right,  title  and  interest  in  and  to  said 
machinery  and  the  materials  used  in  the  erection  of  the  same,  for  the^ 
price  and  upon  the  terms  and  conditions  hereinafter  mentioned. 

**  Now,  therefore,  it  is  agreed  that  C.  &  M.  hereby  assigii,  set  over 
and  convey,  without  warranty,  to  Bisbee,"  their  aforesaid  right,  title 
and  interest. 

Then  follow  various  other  stipulations  of  C.  &  M.  with  reference  to 
leasing  to  Biabee  the  land  on  which  the  mill  stood,  and  to  furnish  }iim> 
with  wood  to  saw  and  split  and  the  price  t«  be  paid  for  work,  etc. 

Bisbee,  on  his  part,  accepts  the  transfer  of  the  right,  title  and  inter- 
est as  made;  binds  himself  to  improve  the  mill  to  a  cni)acity  of  thirty- 
cords  per  day;  to  handle,  by  preference,  wood  supjilied  by  C.  &  M., 
at  prices  fixed,  and  to  allow  the  latter  ten  per  cent  of  all  gross  earnings 
of  the  mill  on  wood  handled  either  for  thcni  or  for  other  parties,  until 
the  said  allowances  should  have  repaid  to  them  the  entire  amount  of 
the  advances  which  had  been  made  by  them  to  Miller,  viz :  $1,287. 

Miller  agreed  to  relinquish  all  claims  against  C.  &  M.  as  purchasers, 
and  to  dismiss  a  certain  suit  which  he  had  brought  against  them  on 
that  account;  and  "to  accept  (),  W.  Bisbee  as  the  purchaser  of  the  ma^ 
ehinery  in  lieti  and  place  of  Claycomb  &  McNeely.'*'* 

He  farther  bound  himself  to  furnish  Bisbee  the  additional  machinery 
required  to  give  the  mill  the  stipulated  capacity ;  and  also  gu«lranteed^ 
the  complete  performance  of  all  the  obligations  assumed  by  Bisbee. 

Bisbee  took  ])ossession  of  the  mill  and  Miller  furnished  him  new  ma- 
chinery to  the  amount  of  $I5(.)0,  for  which  lie  took  notes  with  vendor's- 
privilege. 

Bisbee  failed  utterly  to  comply  with  his  obligations  under  the  con-^ 
tracts  and  sut)sequently  made  a  sale  or  pretended  sale  of  the  property 
to  one  E.  B.  Benton.  Thereupon  plaintitfs  brought  the  present  suit 
against  Bisbee,  Miller  and  Benton,  in  which  he  claims  judgment  for 
the  amount  agreed  to  be  paid  by  Bisbee  and  for  an  amount  due  for 
rent,  witli  vendor's  and  lessor's  privileges  accordingly  on  the  property 
which  he  caused  to  be  seized  under  writs  of  sequestration  and  provis^ 
ioual  seizure;  and  also  for  judgment  annulling  the  sale  to  Benton.. 
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The  court  a  qua  gave  judgment  againgt  Bisbee  for  $1,456.52,  ttiaiD- 
tained  tlie  sequestration  and  provisional  seizure,  recognized  the  ven- 
dor's privilege  for  $1,287.02,  and  the  lessor's  privilege  for  $28.50,  and 
annulled  the  sale  to  Benton  as  fraudulent  and  simulated. 

In  so  far  as  the  moneyed  judgment  against  Bisbee  is  concerned,  it  is 
fully  sustained  by  the  evidence. 

There  can  be  no  question  as  to  the  correctness  of  the  recognition  of 
the  lessor's  privilege  for  rent  and  the  maintenance  of  the  writ  of  pro- 
visional seizure  based  thereon. 

'  But  from  the  statement  of  facts  heretofore  made,  it  appears  clear  to 
our  minds  that  Claycomb  and  McNeely  were  not  the  vendors  of  the 
mill  and  machinery  to  Bisbee  and,  therefore,  have  no  vendor's  privi- 
lege for  the  debt  due  by  Miller  to  them  and  assumed  by  Bisbee. 

Miller  was  the  original  vendor  to  Claycomb  &  McNeely  by  a  con- 
tract of  sale  which  was  never  completed  becaufi^e  the  latter  refoaed  to 
accept  the  thing  sold,  and  claimed  reimbursement  of  payment  and  ad- 
Tances  which  had  been  made. 

In  this  condition  of  affairs  it  was  agreed  between  the  three  parties 
that  Bisbee  should  be  substituted  as  purchaser  in  place  of  Claycomb  & 
McNeely;  that  Miller  should  accept  him  as  such  purchaser  in  place  of 
C.  &  M.;  and  that  Bisbee  should  assume  payment  of  the  claim  of  C.  Sc 
M.,  with  the  guaranty  of  Miller.  We  have  studied  the  terms  of  the 
•contract  carefully,  and  it  admits  of  no  other  interpretation. 

Hence,  the  judgment  erred  in  recognizing  the  vendor's  privilege  and 
in  maintaining  the  sequestration. 

We  have  carefully  weighed  the  circumstances  attending  the  sale  from 
Bisbee  to  Benton  and  all  the  evidence  on  the  subject.  Tliey  are  of  the 
most  suspicious  character,  and  excite  in  our  minds  such  grave  doubts 
of  the  reality  of  the  transaction,  that  we  do  not  feel  authorized  to  re- 
Terse  the  conclusion  of  the  district  judge,  who  saw  and  heard  the  wit- 
nesses. 

It  is  therefore  ordered  that  judgment  appealed  from  be  amended  by 
rejecting  plaintiff's  claim  to  a  vendor's  privilege;  by  dissolving  the 
writ  of  sequestration  issued;  by  reducing  the  amount  of  plaintiff^s 
privilege  from  $1,315.52  to  528.50;  and  by  subjecting  the  order  direct- 
ing the  sale  of  the  property  seized  to  the  condition  that,  upon  paying 
the  said  amount  of  rent  due,  the  said  order  shall  be  vacated ;  and  that, 
in  other  respects  and  as  thus  amended,  the  said  judgttent  be  now 
4ifflrmed. 
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No.  9707. 
The  State  of  Louisiana  vs.  William  Whitney. 

Onl  tefttimoDy  U  admiaaible  to  prore  the  contents  uf  an  indictment  and  other  important  doo- 
nments  which  were  lost  or  mislaid,  and  of  which  there  existed  no  copy  or  record. 

identity  of  a  party  at  the  bar  with  the  convicted  accused,  is  a  matter  of  fact  which  the 
dblrict  coart  can  deteimino  at  tho  time  of  passing  sentence  and  with  which  this  Court 
cannot  intorfere,  where  the  question  is  not  presented  so  aa  to  enable  it  to  decide 
whether  the  trial  Judge  was  right  or  wrong. 

APPEAL  from  the  Seventh  District  Court,  Parish  of  Franklio. 
Moore,  Jacl<;e  ad  1u>o, 

M.  J,  Cunningham,  Attorney  General,  for  tho  State,  Appellee: 

4.  ▲  transcript  of  appeal  purporting  to  bo  a  transcript  of  certain  parta  of  the  trial,  and 
not  a  complete  record  of  all  the  Judicial  proceedings  necessary  to  the  determination  of 
appellaBt*a  case,  is  not  a  complete  transcript,  snd  the  appeal  shoald  be  dismissed.  C.  P. 
587 ;  State  ▼■.  Johnaon.  37  Ann. 

-H.  When  the  record  shows  »  blU  of  information  was  filed  and  a  trial  regularly  proceeded 
with,  and  after  the  conviction  and  before  aentence  the  prisoner  escaped  and  was  a  fugi- 
tive from  Justice  for  more  than  two  years,  that  after  having  been  recaptured  and  before 
sentence  was  pronounced  upon  him  it  was  shown  the  bill  of  information  waa  lost  and 
there  waa  no  copy  in  existence,  and  the  contents  of  the  informatiMi  waa  proven  by  parol 
evidence  reduced  to  writing,  and  such  evidence  was  made  part  of  a  bill  of  exception, 
and  waa  afterwaids  abstracted  from  the  clerk's  olBce,  the  defendant  cannot  complain 
that  the  record  does  not  disclose  the  nature  of  the  charge  agslnst  him  for  the  reason 
that  he  is  estopped  from  claiming  any  benefit  or  advantage  from  irregularities,  mada 
possible  by  his  wrongful  act  of  eacapiug  from  legal  custody. 

'•3.  Parol  evidence  ia  admissible  to  prove  the  contents  of  an  information  lost  and  no  copy  of 
same  being  in  existence.    Wharton  Cr.  Ev,  §  204  et  ««7. 

4.     Identity  is  a  question  of  fact  and  cannot  bo  inquired  into  by  the  Snpreme  Court. 

'5.  A  conricted  felon  cannot  defeat  the  Just  execntion  of  the  law  by  urging  the  loss  of 
records  occurring  long  after  his  conviction,  and  of  which  it  is  placed  in  his  power  to 
take  advantage  by  means  of  hia  unlawful  escape. 

v6.  The  status  of  a  criminal  prosecution  should  not  be  impaired  by  the  culprit's  escape. 
When  he  is  recaptured,  matters  ought  to  be  considered  as  in  the  same  condition  as  a6 
the  time  of  his  fiight.    The  criminal  should  not  be  permitted  to  profit  by  his  own  wrong. 

J,  W,  Willis  for  Defendant  and  Appellant : 
tParol  evidence  Is  inadmissible  to  show  the  existence,  loss  or  contents  of  an  Indictment  or 
Information  ;  and  whero  an  indictment  or  iLfonnation  is  lost,  destroyed  or  abstracted 
from  the  clerk'a  office,  no  further  proceedings  in  such  case  can  bo  had,  except  from  » 
dniy  certified  copy  of  the  record  In  such  case,  taken  from  the  record  book  kept  for  the 
recording  of  such  documents,  after  positive  proof  of  the  loss,  destruction  or  abstraction 
of  the  same.  Whar.  Cr.  Ev.  §  15.1.  and  cases  cited  In  note  8 ;  Wright  vs.  State,  50  Miss  • 
191.  This  case  also  reported  In  Hawley's  Amer.  Cr.  Rep.  I  vol.,  p.  191 ;  1  vol.Bbh.  Cr. 
Pro.  $§  1178-79-60-81.  and  319 :  ActKo.  17  of  the  State  of  La.,  1878,  p.  48. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.    The  defendant  claims  that  the  sentence  passed  on 
liim  should  be  reversed  and  the  case  remanded  for  a  new  trial. 


680  SUPREME  COURT  OF  LOUISIANA. 

State  Ts.  Whitney. 

The  transcript,  Tvbicli  he  has  filed  in  this  Conrt,  is  certified  by  the 
clerk  as  complete,  as  far  as  relates  to  the  trial  and  conviction  of  th^ 
defendant.  The  clerk  farther  certifies  that  all  the  other  papers  in  the 
case  have  been  lost,  mislaid  or  abstracted  from  his  office. 

The  record,  however  incomplete,  contains  the  two  bills  of  exception 
on  which  the  defendant  relies  for  a  reversal  of  the  sentence. 

The  first  bill  relates  to  the  overruling  of  an  objection  made  by  his 
counsel  to  the  admission  of  oral  testimony  ''to  prove  the  contents  of 
the  indictment,  bond  and  all  the  papers  belonging  to  the  case  which 
were  mislaid  or  lost,  and  no  record  having  been  made  thereof  as  re- 
quired by  law." 

The  second  bill  is  to  a  kindred  ruling  permitting  similar  testimony 
and  to  the  passing  of  sentence  in  the  absence  of  the  missing  important 
documents  themselves,  or  of  others  of  almost  equal  dignity. 
The  bills  could  not  stand  strict  legal  criticism. 

It  may,  liowever,  be  gathered  from  them  that  the  objections  urged,, 
were  made  to  rest  on  the  following  grounds : 

That  no  foundation  had  been  laid  to  justify  the  admission  of  oral 
testimony ;  that  the  missing  information  could  be  supplied  only  by  an 
exact  copy  of  the  same  from  the  records;  that  the  minutes  did  not 
show  any  particular  charge  of  which  the  defendant  was  convicted ; 
that  the  court  was  without  authority  to  sentence  the  defendant  for  a. 
crime  not  shown  by  the  record,  and  that  the  accused  at  bar  had  not 
been  identified  a«  the  party  convicted. 

In  answer,  it  suffices  to  say  that  the  first  bill  distinctly  shows  that 
the  information  and  other  papers  were  mislaid  or  lost,  and  that  no 
record  of  them  existed. 

Under  such  circumstances,  the  law  allows  the  admission  of  proof  of 
inferior  dignity  to  supply  the  deficiency. 

Oral  testimony  was  then  received  and  it  is  only  after  it  had  been 
heard  that  the  judge,  made  aware  of  the  material  facts  which  the  docu- 
mentary proof  would  have  established,  had  it  been  produced,  pro- 
ceeded to  pass  sentence. 

The  question  of  identity  was  one  of  fact  on  which  the  lower  court 
could  and  did  pass.  It  is  not  presented  in  any  form  to  enable  this  Court 
to  determine  whether  the  lower  court  was  right  or  wrong. 

It  appears  that  the  appellant,  after  conviction,  broke  jail,  remaining 
at  large  some  two  years,  and  that  it  is  after  his  capture  that  these  pro- 
ceedings were  had. 

Under  the  circumstances,  we  feel  no  authority  to  disturb  the  condi- 
tion of  things. 
Judgment  affirmed. 
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Suie  vs.  DoM. 


No.  9744. 
The  State  of  Louisiana  vs.  Ed.  Deas. 

The  Supreme  Court  will  not  coiisiilor  evidence  submitted  by  the  ftccnsed  in  a  criminal  case, 
In  support  of  a  motion  for  a  new  trial,  unless  »aid  evidence  be  embodied  in,  or  otherwise 
made  part  of,  a  bill  of  exceptions  reserved  by  the  detcndant  to  the  refusal  of  a  new  trial 
by  the  Judge.  * 

This  Conrt  cannot  consider  a  complaint  of  aUf'ged  miscondoct  of  an  officer  in  charge  of  Jury, 
not  previously  submitted  to  the  trial  Judge  and  suggested  for  the  first  time  on  appeal^ 
and  by  brief  or  argument. 

APPEAL  from  the  Seventeenth  District  Court,  Parish  of  Etvst  Baton 
Bouge.    BurgesSy  J. 

Jtf".  J.  Cunningham,  Attorney  General,  and  X.  D.  Beale,  District  At- 
torney, for  the  State,  Appellee; 

The  ruling  of  the  tiial  judge  upon  the  competency  cf  a  Juror  who  did  not  serve  upon  the 
Jury  in  a  case  in  which  the  peremptory  challenges  were  not  exhausted,  will  be  reviewed 
on  appeal. 
▲  joror  is  competent  who  swears  on  h\BiMnrdire  that,  not withstrnding  bis  previous  impres- 
sions, *'his  opinion  would  readily  yiuid  to  the  evidence  if  different  from  what  he  had 
heard,  and  that  he  could  give  the  accused  a  fair  and  impartirJ  trial." 
When  accused  is  on  trial  for  perjury  committed  in  a  former  ease,  evidence  of  thieats  an^ 
intimidation  on  his  part  to  influence  or  prevent  evidence  contrary  to  his  own,  is  admia» 
sible  in  the  instant  case  as  tending  to  show  that  the  perjury  in  the  former  ease  was 
willful  and  con  upt. 

The  action  of  the  trial  imlge  in  overruling  a  motion  for  new  trial  will  not  be  reviewed  unless 
a  regular  and  former  bill  of  exceptions  thereto  is  taken.  The  statement  appended  to 
the  motion  and  signed  by  the  Judge,  that  counsel  excepted  and  tendeis  his  bill,  will  not 
suffice. 

Jvidenee  taken  on  the  trial  of  a  motion  for  new  trial  will  not  be  noticed  unless  embodied  in 
a  regular  formal  bill  of  exceptionii,  actually  or  by  reference  as  part  thereof,  although  it 
may  be  in  the  record. 

.A  Juror  will  not  be  beard  aa  a  witness  to  impeach  the  finding  of  the  jury  of  which  he  was  a 
member,  by  showing  misconduct  on  part  of  himself  or  fellows,  or  the  unusual  means  by 
which  they  agreed  to  a  verdict. 

JL  Juror  lias  the  right  to  intiumce  the  action  of  his  fellows  by  all  fair  arguments  and  reason- 
ing, and  give  them  the  benefit  during  their  deliberations  of  all  the  information  he  may 
have  bearing  upon  the  case. 

It  is  not  a  "separation,"  or  miscondnct,  such  as  to  vitiate  a  verdict,  for  the  foreman  to 
advance  to  the  stand  and  ask  the  judge  a  qneiition  in  open  court,  although  it  is  more  reg. 
ular  to  ask  all  instructions  from  the  box — ^particularly  when  the  explanation  ot  tho 
Judge  shows  that  the  question  and  answer  were  not  unfavorable  to  the  interest  of  the 
accused.  4  L'.  ^27;  £<  Ann.  148 ;  8  11.  500 ;  Thompson  &  Merriam  on  Juries,  §  d6it.  No.  3, 
p.  439,  $  355,  p.  423 

U.  W,  liohertson  antl  K,  A,  Cross  for  Defendant  and  Appellant: 

Any  private  communication  whatever  between  tho  judge  and  auy  member  of  the  jury,  after 
the  jury  had  retiied  to  consider  their  verdict,  vitiates  the  finding.  Thompson  &.  Mer- 
liam  on  Jurie«,  sec.  355,  and  oases  cited.  A  Judge  is  not  authorised  to  give  Jurors  sep- 
arate and  private  instructions  out  of  the  hearing  and  without  the  knowledge  of  counsel 
on  both  sides.    State  vs.  Frisby,  10  Ann.  144 ;  Thompson  and  Meniam,  sec.  357. 
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^tate  VB.  Deas 

The  mere  presence  of  an  oflicer  of  roart  at  deliberations  of  tlie  Jury,  and  conToraation  aboot- 
the  case,  invalidates  the  veidict.    Thompson  and  Hcniam.tBeo.  302. 


The  opinion  of  tlie  Court  was  delivered  by 

Poch6,  J.  The  record  contains  numerous  grounds  of  complaint  by 
the  defendant,  ivho  was  convicted  of  perjury,  but  two  questions  only 
are  discussed  by  his  counsel  on  api>eal. 

Tlie  others  are  very  trivial  and  are  therefore  abandoned. 

In  a  motion  for  a  new  trial,  the  accused  urges  two  grounds  of  mis- 
conduct of  the  jury,  one  of  which  is  not  pressed  on  appeal. 

The  ground  which  liis  counsel  discuss  is  that  the  district  judge 
allowed  the  foreman  of  the  jury  to  step  out  of  the  ranks  of  his  fellowa 
up  to  the  judge^s  seat,  and  that  he  tlien  asked  and  obtained  in  private 
an  instruction  touching  the  case  in  hand. 

The  record  contains  a  considerable  mass  of  testimony  which  was 
taken  on  that  point.  But  it  is  not  embodied  in,  legally  connected 
with,  or  even  referred  to,  a  bill  of  exceptions  to  the  ruling  of  the 
district  judge  refusing  the  new  trial  prayed  for.  Hence,  it  cannot  be 
considered. 

The  only  attempt  made  by  defendant's  counsel  toward  drafting  a  bill 
of  exceptions  from  the  judge's  refusal  of  the  new  trial  prayed  for,  is  in 
the  following  words : 

''  To  the  judgment  of  the  court  overruling  this  motion  for  a  new  trial 
accused  excepted,  and  tenders  his  bill  for  signature  and  approval.'' 

The  reasons  of  the  judge  on  his  refusal  of  the  motion,  which  were- 
given  at  length  and  in  writing,  are  not  even  embodied  in,  attached  or 
referred  to,  the  purported  bill.  We  can  but  express  our  surprise  at 
the  apparent  hope  of  counsel  that  we  could  sanction  such  glaringly 
deficient  proceedings. 

Repeated  adjudications  of  this  Court  sliould  have  taught  them  the 
proper  and  only  course  to  pursue  in  the  premises.  In  Nelson's  case,. 
32  Ann.  842,  \ve  culled  from  our  jurisprudence  and  we  formulated  the 
rule  that  '*  This  Court  cannot  take  cognizance  of  the  evidence  upon 
which  a  motion  for  a  new  trial  was  refused  by  the  court  a  qtia,  unless 
that  evidence  is  embodied  in  a  bill  of  exceptions." 

The  doctrine  was  immediately  thereafter  applied  in  the  case  of  Given^ 
82  Ann.  782,  in  which  we  took  occasion  to  say: 

"Evidence  to  show  the  alleged  misconduct  of  the  jury  was  intro* 
duced  and  taken  down  in  writing,  and  is  in  the  record,  but  It  is  not 
embodied  in,  or  attached  to,  a  bill  of  exceptions,"  and  under  the  author- 
ity of  the  Nelson  case  we  declined  to  consider  the  evidence. 
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HeiT9  of  Castle  vs.  Flojd  et  al«. 


The  game  rule  received  Himilar  application  in  the  following  cases : 
State  vs.  Williams,  36  Ann.  742;  State  vs.  Jackson,  36  Ann.  769;  State 
vs.  Belden,  36  Ann.  824. 

We  are  therefore  stripped  of  all  power  to  consider  or  pass  upon  the 
alleged  misconduct  of  the  jury. 

On  appeal,  and  for  the  iirst  time,  defendant's  counsel  make  the  point 
that  one  of  the  deputy  sheriflfs  in  charge  of  the  jury  committed  the 
grievous  wrong  of  conversing  with  some  of  the  jurors  about  the  merita 
of  the  case  on  which  they  were  then  deliberating. 

But  the  simple  statement  that  the  point  was  made  only  on  appeal  is 
sufficient  to  dispose  of  the  matter.  To  pass  on  a  point  which  has  not 
been  submitted  to  the  trial  judge,  would  be  assuming  original  jurisdic* 
Hon.    This  we  have  not  the  power  and  much  less  the  disposition  to  do. 

The  defendant  has  had  a  fair  trial. 

Judgment  affirmed. 


No.  9679. 
Heirs  of  Allen  Castle  vs.  Mrs.  E.  8.  Floyd  et  als. 

1.     An  heir,  or  the  transferee  of  an  heir,  acqairea  the  right  the  decedent  poasesaed,  to  a 

for  the  reaolntion  of  a  iiale  for  the  non-payment  of  the  parchaae  price ;  hut  same  ia  i 

sarily  reatricted  to  the  intereat  of  anch  heir  or  tranaferree. 
9.    A  right  to  ane  for  the  enforcement  of  a  vendor'a  lien,  la  different  from  thtt  to  aae  far 

the  reaolntion  of  a  sale ;  and  the  former  ia  not  an  auxiliary  of  the  latter.     Thia  right 

doea  not  paaa  to  the  pnrchaser  of  the  vendor'a  notea,  nnleaa  there  he  a  special  oontraol 

to  that  eflTect. 
8.    liTeither  the  heira  of  a  deceased  person  nor  the  tranaferree,  can  sne  for  the  reaolntion  of 

a  aale  until  previona  tender  haa  heen  made  of  the  ontatanding  parchaae  notea,  and  anek 

part  of  the  piice  as  may  have  heen  paid  by  the  purchaaer. 
Such  a  tender  la  a  condition  precedent  to  the  iuatitution  of  the  aait. 

APPEAL  from  the  Sixteenth  District  Court,  Parish  of  St.  Helena* 
Keman^  J. 
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Ohas,  U.  Lea  for  Plaintiffs  and  Appellants: 

Actions  to  resolve  the  sale  for  non-payment  of  price  prescribe  only  in  ten  yeara.    And  this 

term  of  prescription  begins  from  rosturity  of  first  instalment,  when  the  price  ia  to  h» 

paid  in  instalments.    14  Ann.  340  ;  93  Ann.  355. 
Minora  cannot  be  prescribed  against,  except  in  cases  provided  by  law.    C  C.  SJtSSI;  sa 

Ann.  709. 
In  actiona  of  reaolntion  it  ia  not  neceaaary  to  pnt  defendant  Id  dcfknlt.    26  Ann.  58S,  740. 
^he  vendor  returns  the  portion  of  the  price  paid,  and  the  vendee  retnma  the  thing  with  it* 

revenues.    14  Ann.  340 ;  28  Ann.  584,  741. 
Prescription  against  the  heirs  was  suspended  during  their  minority  and  commenced  to  nm 

from  the  date  of  their  respective  majorities.    C.  C.  3522. 
The  resolutory  condition  creates  a  right  not  personal  but  heritable  and  transferable.    C.  C» 

491,3449. 
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Heirs  of  Castle  vs.  Floyd  et  aid. 

The  rig^tat  to  resolve  the  sale  for  noD-pajment  of  price,  Is  a  distinct  and  independent  rijE^t 

from  that  of  enfurclng  payment.    S4  Ann.  5J7 ;  12  Ann.  TOl. 
A  paity  will  not  be  permitted  to  shift  his  position  to  a  contradictory  one  in  order  to  defoftt 

the  action  of  the  law.    5  Ann.  Id ;  S  Ann.  dG9 ;  18  Ann.  HI ;  28  Ann.  460. 

Marr  d:  Kemp  on  the  same  side : 

1.  If  the  buyer  does  not  pay  the  price  of  sale,  the  seller  may  sae  for  a  dlsaolation  of  tho 
aale.    K.  C.  C.2591. 

2.  In  public  sales  the  adjudication  is  the  completion  of  the  sale,  the  purchaser  becomes  the 
owner  of  the  article  adjudge<l  and  the  contract  is  from  that  time  snbiectod  to  the  same 
rales  which  govern  the  ordinary  contract  of  sale.    K.  C.  C.  S608. 

3.  Where  a  porcbaaer  kt  a  Judicial  sale  of  property  of  minors  fails  to  paj'  the  price,  the 
minois  may  sue  for  a  dissolution  of  the  sale ;  Jones  vs.  Crocker,  1  Ann.  440. 

4.  The  vendor  of  a  tract  of  land  may  enforce  the  rcMolatory  condition  against  a  third  pur- 
chaser from  his  vendee.  L.  Bourgeois  va.  L.  Bourgeois,  23  Ann.  757;  R.  C.  C.  3301. 
Stevenson  vs.  Brown,  32  Ann.  461. 

£.  Non*payroent  of  the  price  constitutes  a  resolnlory  condition  in  the  contract  of  sale  and 
its  effect  is  in  no  manner  affected  by  the  fact  that  tbo  vendor  has  failed  to  preserve  hie 
privilege  or  mortgage  by  registry.  32  Ann.  461,  Stevenson  vs.  Brown ;  IS  Ann.  tfM. 
Johnson  vs.  Blood  worth. 

4.  The  action  in  resolution  of  a  sale  is  one  in  revendicatlon  of  the  thing.  The  accomplish 
ment  of  the  condition  giving  rise  to  the  action  has  retroactive  effect  to  the  day  of  sale 
things  are  put  in  the  same  condition  as  though  the  sale  had  not  been  made.  R.  C.  C. 
2041 ;  Stevenson  vs.  Brown,  32  Ann.  461 :  Johnson  vs.  Bloodworth,  12  Ann.  699;  11  Ann. 
654,  George  vs.  Lewi« ;  Thompson  vs.  Kilcroyse,  14  Ann.  340. 
'  7.  In  actions  on  the  resolutory  condition  no  putting  in  default  is  necessary;  they  are  not 
actions  for  damages  for  violation  of  a  contract.    Aymor  vs.  Delraan,  28  Ann.  582. 

8.  The  resolutory  condition  must  not  be  confounde<l  with  the  vendor's  privilege.  The 
former  is  not  an  appendage  of  the  latter.  Johnson  vs.  Bloodworth,  12  Ann.  009 ;  George 
vs.  Lewis,  11  Ann.  654. 

9.  The  prescription  against  the  action  of  resolution  of  contracts  is  ten  years,  commencing 
from  the  maturity  of  the  piice  in  case  of  contracts  of  sale.  Jones  vs.  Crocker,  1  Ado. 
440:  R.  C.  C,  3544;  George  vs.  Lewis,  11  Ann.  654. 

10.  Minors  and  persons  under  interdiction  cannot  be  prescribed  against  except  in  the  caaee 
prescribed  by  law.    Hooper  vs  Purse,  13  Ann.  340 ;  6  Ann.  109  ;  R.  C.  C.  3523. 

.  tl.  Preacription  not  completed  at  the  ancestor's  death  is  suspended  not  interrupted.  Rowla 

'  vs.  Rowls,  6  Ann.  695;  Smith  vs.  Gibbons,  6  Ann.  684. 

12.  The  right  to  exercise  the  resolutory  action  in  cases  of  sale  is  transferable,  and  would 

pass  by  a  sale  of  the  vendor  s  right  to  the  property  by  him  previously  sold  and  to  which 

the  resolutory  condition  was  attached,  this  right  is  not  personal  to  the  vendor.    R.  C.  C. 

2449,  491.  2642;  Torregano  vs.  Segura.  2  N.  8.  159. 

M,  A.  Strickland,  T.  C.  W.  Ellis  and  J,  E,  Wilson  for  Defendants  and 
Appellees : 

1.  The  right  to  dissolve  a  sale  for  the  non-payment  of  the  purchase  price  is  strictly  per- 
sonal to  the  seller  and  cannot  be  transferred  or  alienateil.  Swan  vs.  Oayle,  84  Ann.SOt- ; 
Chamblais  vs.  Miller,  15  Ann.  713. 

3.  The  resolutory  action  is  a  personal  action  and  prescribed  by  ten  years  from  the  first  de- 
fault  in  tho  payment  of  the  purchase  price.    C.  C.  3544,  11  Ann.  654,  and  cases  cited. 

J.  The  preacription  of  personal  actions  is  not  suspended  by  minority.  24  Ann.  211,  and  if  it 
is,  this  suspension  Is  personal  to  tho  minor,  6  Ann.  684,  and  does  not  pas«  to  his  trans- 
ferrees  and  cannot  be  pleaded  by  them. 
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Helra  of  Castle  ts.  Floyd  et  als. 

-4.  Thla  aotion  growa  oat  of  prooecdinfp  in  tho  matter  of  tlie  vloority  and  tutorship  of 
plaintiffs,  and  is  presoribed  by  four  years  C.  C.  3(£l;  6  L.  161 ;  19  Ann.  149.  Thia  pre 
scHption  against  one  of  the  ptnlntitrs  runs  fh>in  the  date  of  her  eraancipatioo.  C.  C.  385 
IS  Ann.  155;  Proctor  vs.  Hebert,  36  Ann.  S50.  In  computing  prescription  against  the 
rights  of  tho  deceased  sister,  the  prescription  whiefa  ncemed  against  her  must  be  added 
to  the  prescription  which  was  run  against  plaintiffs.  Smith  vs.  Gibbon,  6  Ann.  6M. 
The  defendsnt  has  the  right  to  plead  these  prescriptions.  C.  C  3466;  8  Ann.  504;  19 
Ann.  149 

-5,  Good  faith  is  alwa^'s  presumed.  C.  C.  3481,  and  when  once  commenced  continues,  C. 
C.  3483,  recitals  in  a  title  will  not  destroy  it.  7  Ann.  3.  Defendant  purchased  from 
those  not  only  whom  he  believed  to  be  the  tme  owners,  but  who,  in  point  of  fact,  were 
so.  He  is  a  purchaser  in  good  faith,  C .  C.  503,  3451,  and  can  owe  no  rent  prior  to  suit, 
C.  C.  508,  3453 ;  16  Ann.  390,  and  Is  entitled  to  his  improvements.    87  Ann.  398. 

HI.  Minors'  property  and  rights  maj'  be  alienated  or  changed  by  the  advice  and  consent  of  a 
family  meeting,  C.  C  339,  339,  and  where  the  formalities  of  law  have  been  complied 
with,  they  are  the  same  as  persons  of  age.  C.  C.  1868.  3231 ;  1  Ann.  236 ;  9  Ann.  4S8 ;  15 
Ann.  148 ;  88  Ann.  399 ;  33  Ann.  956. 

7.  Where  one  parts  with  his  property  upon  the  faith  of  Judicial  proceedings  in  matters  of 
minority,  he  is  protected  by  said  proceedings.  1  H.  934,  No.  13 ;  16  L.  ISO;  32  Ann.  954. 
Equity  will  regard  as  done  what  should  have  been  done.    6  Ann.  91, 117 ;  98  Ann.  100. 

•8.  Where  notes,  which  are  owing  by  the  tutor  to  his  ward,  become  due  and  exigible  daring 
the  term  of  the  tutorship,  they  are  considered  in  law  as  paid,  as  so  much  cash  in  the 
hands  of  the  tutor  for  which  be  Is  responsible  as  tutor,  and  which  is  secured  by  the 
legal  mortgages  resulting  fh»m  tutorship.  Succession  of  Triohe,  34  Ann.  1148 ;  Succes- 
sion of  Hebert,  87  Ann.  300    35  Ann.  546. 


The  opinion  of  the  Coart  was  delivered  by 

WATKiNSy  J.  Allen  Castle  died  in  the  parish  of  St.  Helena  in  the 
.-year  1861,  leaving  a  surviving  widow  and  three  children,  viz:  Florida, 
^ohn  Benjamin,  and  Nettie — all  minors. 

The  widow  qualified  as  their  natural  tutrix,  and  in  that  capacity  ad- 
ministered the  succession  of  her  deceased  husband.  Daring  the  minor- 
ity of  the  children  she  intermarried  with  W.  D.  Floyd,  without  first 
•obtaining  the  consent  thereto  of  a  family  meeting.  Thereafter  pro- 
Kseedings  were  inaugurated  for  the  partition  of  certain  real  estate  of 
Allen  Castle's  succession  by  licitation  and  public  sale.  W.  D.  Floyd 
became  the  purchaser  upon  the  terms  fixed  by  the  order  of  court,  viz: 
upon  terms  of  credit,  one,  two  and  three  years;  and  he  executed  his 
notes  accordingly,  with  mortgage  retained. 

This  partition  sale  occurred  on  the  8th  of  August,  1867. 

The  sundry  notes  were  divided  or  partitioned  between  Mrs.  Floyd 
and  her  three  children  according  to  their  respective  interests,  and  in 
the  proportion  of  one  half  to  Mrs.  Floyd,  and  to  each  of  the  children 
-one  third  of  one  half. 

Plaintiffs  claim  that  these  notes  were  never  paid. 
In  1871,  Floyd  sold  the  land  to  K.  K.  Thompson,  who  is  now  in  pos- 
session. 
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In  1875,  Florida  Castle  died  inteBtate  and  without  issae^  and  ner 
mother,  Mrs.  Floyd,  inherited  one  fourth  of  her  estate,  and  her  brother,. 
John  B.,  and  Nettie,  each  one  half  of  three  fourths. 

John  B.  Castle  became  of  full  age  in  1881.  In  1882,  Nettie  Castle 
married  W.  H.  McClendon.  In  1884,  John  B.  Castle  conveyed  to  Mc- 
Clendon  all  of  his  right,  title,  interest,  claim  and  pretension  in  and  to- 
the  successions  of  his  deceased  fatlier,  Allen  Castle,  and  his  deceased 
sister,  Florida  Castle. 

In  1885,  this  suit  was  brought  by  John  B.  Castle  and  Nettie  Castle, 
wife  of  W.  n.  McClendon,  for  the  resolution  of  the  partition  sahj  for 
the  non-payment  of  the  purchase  price  by  W.  D.  Floyd  j  and  Mrs.  E. 
S.  Floyd  individually  and  as  tutrix  for  the  minor  children  of  herselT 
and  W.  D.  Floyd,  now  deceased,  were  made  defendants;  and  also  K.. 
K.  Thompson. 

Thompson  excepted  that  John  B.  Castle  had  no  interest  in  the  suit^ 
having  transferred  his  interest  in  the  successions  of  his  father  and  sis- 
ter to  W.  H.  McClendon;  and  further,  that  the  plaintiffs^  petition  dia- 
closes  no  cause  of  action. 

Thereupon  McClendon  offered  to  make  himself  a  party,  in  lieu  or 
John  B.  Castle,  and  by  order  of  the  judge  a  quo  he  was  substituted  in 
his  place  and  stead,  and  annexed  his  title  thereto,  bearing  date  29th 
of  December,  1884«  To  this  ruling  the  defendants  I'eserved  a  bill  or 
exceptions,  on  the  ground  that  John  B.  Castle  was  now  legally  and 
rightfully  a  party  to  this  suit — ^he  having  transferred  all  of  his  rights- 
and  interests  to  McClendon  antecedent  to  the  institution  of  the  suit — 
and,  he  never  having  been  himself  a  party,  no  one  could  be  suhsUtutetP 
in  his  place. 

In  our  opinion  the  ruling  of  the  judge  a  quo  was  erroneous. 

This  Court  had  recent  occasion  to  decide  same  question  just  the» 
other  way,  in  Barron  vs.  Jacobs,  not  yet  reported. 

John  B.  Castle  had  conveyed  his  interest  to  W.  H.  McClendon — 
Nettie  Castle^s  husband — antecedent  to  institution  of  this  suit,  and  no- 
one  could  be  called  to  take  his  place. 

Nettie  Castle  was  then  the  only  plaintiff  in  the  suit  when  it  was- 
brought,  and  the  question  presented  is  whether  the  partition  disclosea 
a  cause  of  action  for  the  resolution  of  the  partition  sale. 

We  entertain  no  doubt  of  the  plaintiffs'  right  to  sue  for  the  resolu- 
tion of  the  partition  sale,  quite  as  well  as  of  a  sale  under  private  sig- 
nature.    1  Ann.  440,  Jones  vs.  Crocker. 

There  is  no  question  of  the  fact  that  the  Iteirs  of  Allen  Castle,  at  his> 
death,  acquired  his  succession  in  the  same  state  it  was  when  he  died^ 
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The  heirs  of  a  deceased  person  are  seized  of  his  sucoessioo  at  the- 
very  instant  of  his  death,  and  the  right  of  possession  that  the  deceased 
had,  continued  in  them,  "with  all  of  its  defects  and  advantages ;  the 
change  in  the  proprietor  producing  no  change  in  the  nature  of  his  pos- 
session. 

An  interest  in  a  succession  may  be  disposed  of  at  public  or  private^ 
sale,  and  the  purchaser  takes  the  place  of  the  heir  whose  interest  is 
thereby  conveyed. 

In  eitlier  case  an  heir,  or  the  transferee  of  an  heir,  would  acquire  the 
right  of  deceased  pro  ianto  only,  to  sue  for  the  resolution  of  a  sale  hia. 
ancestor  had  made,  or  of  one  made  of  his  estate  for  the  non-payment 
of  the  price. 

That  right  would  pass  as  any  other  asset  of  the  deceased. 

But  we  do  not  concede  that  it  can  be  fairly  deduced  from  that  fact  • 
that  the  simple  indorsee  of  a  note  evidencing  a  part  of  the  purchase- 
price  would  thereby  acquire  the  seller's  right  to  sue  for  the  resolutions, 
of  the  sale. 

We  have  been  cited  by  plain tifiEs'  counsel  only  to  one  case  in  which 
it  has  been  so  decided,  viz:  Torregano  vs.  Segura,  2  N.  S.  159.  In  that 
case  it  was  the  security  who  was  himself  personally  hmnd  for  the  pay- 
ment of  the  debt,  who  discharged  it,  and  by  virtue  of  his  legal  subro- 
gation to  all  of  the  creditors'  rights,  claimed  the  property  by  the  reso- 
lutory action.    SufiBce  it  to  say  that  he  was  not  an  indorser  for  value^ 

In  our  opinion  the  two  remedies  of  the  vendor — one  for  the  enforcer 
ment  of  the  contract  and  the  otlier  for  the  resolution  of  it — are  diamet- 
rically opposed,  in  the  very  nature  of  things. 

A  suit  to  enforce  tlie  vendor's  lien  is  an  affirmance  of  the  contract  j; 
while  a  suit  for  the  resolution  of  it  must  be  preceded  by  the  restitution 
of  the  purchase  notes  and  such  part  of  the  price  as  shall  have  been  paid 
to  the  vendee^  and  same  is  a  condition  precedent  to  institution  of  .the* 
suit.  23  Ann.  354,  George  vs.  Knox^  24  Ann.  537,  Templeton  vs.  Pe- 
gues;  15  La.  76,  Canal  Bank  vs.  Copeland. 

In  9  Ann.  84,  Augusta  Insurance  Company  vs.  Pack  wood,  it  was  said 
that ''  to  effect  a  rescission  of  the  sale,  so  as  to  replace  the  parties  in 
the  same  position  as  if  a  sale  had  never  been  made,  the  parties  to  the 
sale  and  rescission  should  be  the  same." 

In  7  Ann.  67,  Leflore  vs.  Carson,  the  Court  said:  "If  the  sale  from 
McDonald  to  Messrs.  Payne  is  to  be  rescinded,  this  cannot  be  done 
without  restoring  the  vendor  and  the  vendees  to  their  original  condition^ 
The  dissolving  condition,  says  the  Code,  is  that  which,  when  accom- 
plished, operates  the  revocation  of  the  obligation,  placing  matters  in 
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the  same  state  as  though  the  obligation  had  not  existed.  *  *  *  How 
is  Butler  to  replace  matters  in  statu  quo  f  He  is  the  niere  holder  of  one 
of  the  notes.  He  is  not  the  vendor,  nor  anything  more  than  one  holding 
partial  rights  of  the  vendor." 

R.  C.  C.  2561 :  "  If  the  buj^er  does  not  pay  the  price,  the  seller  ma^ 
sue  to  rescind  the  sale." 

C.  N.  1654:  "If  the  imrchaser  does  not  pay  the  price,  the  seller  may 
demand  the  annulment  of  the  contract." 

C.  N.  1692:  "  The  sale  or  cession  of  a  credit  comprises  the  accessories 
^f  the  credit^  such  as  security j  privilege^  and  mortgage." 

The  "sale  of  a  credit" — one  of  the  purchase  notes — passes  all  of  the 
securities  and  means  of  its  enforcement;  but  the  right  to  resolve  the 
sale  for  the  non-payment  of  the  price — "credit" — is  necessarily  inhe- 
rent in  the  seller^  or  his  heirs. 

In  12  Ann.  699,  Johnson  vs.  Bludworth,  the  Court  said:  "But  it  is 
impossible  to  confound  the  resolutory  condition  with  the  vendor's  priv- 
ilege.   The  former  is  not  a  mere  appendage  of  the  latter." 

In  Swan  vs.  Gayle,  24  Ann.  503,  the  Court  said:  "  The  action  for  the 
resolution  of  the  sale  implies  and  presupposes  the  renundaUon  of  the 
right  to  demand  the  payment  of  the  price." 

Again :  "  Now,  a  riglit  which  cannot  be  exercised,  so  long  as  another 
right  exists,  cannot  be  the  accessory  of  the  latter." 

Again:  "  He  did  not  by  buying  the  notes. t<ake  the  place  of  Fiihiol  in 
the  contract  of  sale,  else  the  purchaser  of  a  negotiable  note,  given  for 
the  price  of  the  property,  would  beconre  the  xcarrantor  of  the  title  to 
the  property.  A  proposition  which  leads  to  such  a  conclusion  ought  not 
to  bo  sustained  by  a  court  of  justice." 

These  conclusions  appear  to  our  minds  almost  inesistible. 

We  are  of  the  opinion  that  the  foregoing  decisions  are  consistent 
with  the  object  to  be  attained  by  the  resolution  of  the  contract,  the 
restitutio  ad  integrum — the  replacing  of  parties  in  the  same  sitttation 
they  occupied  before  it  was  made. 

While  it  is  true  this  action  descended  to  us  from  the  Roman  law,  yet 
under  tliat  system  of  jurisprudence  the  resolution  of  a  sale  for  the 
non-payment  of  the  price  could  not  be  demanded,  unless  there  was  an 
express  stipulation  in  the  contract  to  that  effect ;  and  when  it  was  thas 
stipulated,  the  contract  was  void  ab  initio,  if  not  fulfilled  by  the  pay- 
ment of  the  price. 

Under  our  law  the  resolutory  condition  is  implied  in  every  commuta- 
tive contract,  and  the  failure  of  the  vendee  to  pay  the  price  only 
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renders  the  contract  voidable.    6  Ann  4,  Chretien  vs.  Richardson }  15 
La.  76,  Canal  Bank  vs.  Richardson ;  R.  C.  C.  2046. 

We  are  inclined  to  the  opinion  that  the  right  of  resolution  inheres 
in  the  aeller,  and  feel  satisfied  that  it  do^s  not  pass  to  tlie  simple 
indorsee  of  purchase  notes,  like  secarity,  mortgage  and  privilege, 
which  are  auxiliaries,  for  the  enforcement  not  the  resolution  of  the 
contract. 

Even  conceding  the  right  of  McClendon  to  have  himself  substitated 
for  John  B.  Castle,  as  a  party  plaintiff,  the  plaintiffs'  petition  discloses 
no  cause  of  action  for  the  resolution  of  the  partition  sale  of  the  8th  of ' 
August,  1867,  because  the  plaintiffs,  when  thus  joined,  only  ask  foi  the 
resolution  of  the  sale  as  to  one  undivided  half  interest 

This  is  impracticable  and  cannot  be  done.  How  can  the  plaintiffs 
restore  the  statu  quo  or  bring  about  the  restitutio  ad  integrum  1 

We  think  they  cannot. 

Suppose  this  Court  should  grant  plaintiffs  the  relief  prayed  for  and 
resolve  the  partition  sale  with  i*espect  to  an  undivided  one-half  in^ 
terest,  would  not  their  one-half  interest  thus  restored  to  them,  as  the 
heirs  of  Allen  Castle,  become  at  once  subjected  to  the  vendor's  lien, . 
and  mortgage  securing  the  remaining  purchase  notes  held  by  the  de- 
fendant, Mrs.  Floyd,  the  surviving  wife  of  Allen  Castle  f 

This  Court  so  decided  expressly  iu  23  Ann.  411,  Stuart  Hyde  &  Co. 
vs.  Madame  Suzette  Buard,  and  we  think  correctly. 

We  prefer  to  follow  the  doctrine  announced  in  24  Ann.  503,  Swan  vs. 
Gayle.    In  our  opinion,  it  finds  support  in  other  decisions  we  have 
cited :  though  in  that  case  the  question  was  tieated  as  res  nova.    In  so- 
far  as  there  may  be  any  expression  in  the  opinion  of  the  court,  in  1 
Ann.  440,  Jones  vs.  Crocker,  indicating  a  contrary  view,  the  same  Is  • 
overruled. 

The  opinion  herein  expressed  on  other  questions,  dispenses  us  from 
the  necessity  of  considering  the  plea  of  prescription  urged. 

It  is,  therefore,  ordered^  adjudged  and  decreed,  that  the  judgment 
of  the  court  a  quo  be  amended  and  that  the  demands  of  plaintiff  for  the 
rescission  of  the  partition  sale  be  rejected,  and  that  all  costs  be  taxed 
against  the  plaintiffs  and  appellants. 


Concurring  in  Part. 

Bermcdez,  C.  J.  This  is  an  action  for  the  resolution  of  sales,  on 
account  of  the  non-payment  of  the  price. 

It  is  brought  by  one  of  the  heirs  of  Allen  Castle  and  by  a  transferree 
of  the  interest  of  the  other. 
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The  avermento  are  that  two  tracts  of  land  belonging  to  the  succes- 
sion having  t^eu  sold  to  effect  a  partition,  the  notes  furnislM'd  were 

•divided  among  the  heirs  and  the  widow,  tlte  property  passing  from 

-the  adjudicatee  to  Thompson  &  Fi*eemau,  who  are  made  defendants; 
.tliat  the  failure  on  their  part  to  pay  the  purchase  price  justifies  a  reso- 

*4ution  of  the  sales.     The  tcidow  U  not  a  party  plaintiff. 

The  defense  is  a  denial  of  the  pretensions  of  plaintiffs;  specially 
that,  by  his  purchase  of  the  interest  of  one  of  the  heirs  in  the  price  of 
asFe,  the  tnuiaferree^  in  the  absence  of  an  express  stipulation,  did  not 
acquire  the  riglit  to  a^k  the  resolation  on  tim  gnrand  of  non-payment 

-of  the  price  of  sale;  that  even  then,  the  right  of  action  is  baned  bf 
prescription. 

The  right  to  enforce  the  resolutory  action  in  a  contract  of  sale  ia 
peculiar  to  the  civil  law  and  has  been  so  rarely  exercised  in  this  State, 
by  others  than  the  vendor,  that  only  two  cases  directly  present  the 

-interesting  question :  whether  the  right  is  transferred  to  the  purchaser 
■of  the  claim  wUhout  an  express  assignment  of  it. 

In  Torregano  vs.  Segura,  2  M.  N.  S.  158,  the  plaintiff  was  the  en- 
.dorser  of  a  note  given  for  the  pi  ice  of  slaves  and  having  paid  it, 
•claimed  as  subrogee  to  the  rights  of  the  vendor,  the  dissolution  of  the 
sale  and  delivery  of  the  property  to  himself.  The  Court  say:  "The 
subrogation  is  of  the  right  of  the  creditor,  not  against  the  debtor  only 
but  also  against  the  securities,  and  like  a  transfer  of  the  debt  it  in- 

vclndes  everything  that  is  accessory  thereto  as  security-ship,  privileges, 

-mortgages.    The  rescission  of  the  sale  is  a  means  of  securing  the  pay- 

.ment  which  the  vendor,  the  creditor  of  the  price,  has.    This  right  is 

.an  accessory  of  the  claim  and  would  pass  by  the  sale  or  transfer  of  it 
The  subrogation  has  the  same  effect.^' 
Swan  vs.  Gayle,  24  Ann.  498,  was  an  action  by  the  endorsee  of  notes 

•representing  the  unpaid  price  of  properly  and  the  Court  at  first  held 
that  the  action  was  maintainable  on  the  authority  of  the  Torregano 

ecase  supplemented  by  George  vs.  Lewis,  11  Ann.  654,  where  it  was  said 
the  resolutory  action  is  a  concurrent  remedy  with  a  suit  to  enforce  the 

-vendor's  lien.  But  on  rehearing,  the  ruling  was  reversed,  and  it  was 
held  by  a  divided  court  (two  dissentients)  that  the  right  to  dissolve 
the  sale  is  not  an  accessory  of  the  notes  for  the  unpaid  price,  and  does 
not  pass  to  a  third  party  by  the  transfer  of  them.    And  in  this  last 

-opinion  was  cited  Citizens'  Bank  v.  Cuny,  12  Rob.  279,  where  the  Court 
said,  the  vendor's  privilege  gives  the  seller  a  right  to  the  rescission  of 

^the  sale  on  the  non-payment  of  the  price,  and  he  by  transferring  the 
notes  parted  with  the  accessory  rights  which  vested  in  tlie  plaintifibas 
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ibe  holders  of  the  notes.  This  was  cited  only  to  observe  that  it,  as 
well  as  the  passage  quoted  already  from  the  Torreicano  case,  was  said 
-only  arguendo  and  was  not  authoritative. 

The  expressions  in  both  cases  are  pertinent  and  necessary  to  the 
•decisions,  with  such  contrariety  of  opinion  it  is  obvious  that  the  ques- 
tion cannot  be  considered  as  settled  by  our  own  jurisprudence.  As 
4irt.  2645  of  oar  Revised  Civil  Code  is  identical  with  art.  1692  of  the 
'Code  Napoleon,  it  is  natural  to  turn  to  the  French  commentators  far 
light  and  guidance. 

They  are  found  di£BMriDg  as  raveb  as  this  Court. 

Duranton  boMathat  the  resolutory  action  is  not  comprehended  in  a 
.general  cession,  but  only  passes,  by  a  special  cession  of  it  and  cites 
"Sirey,  Delvincourt  and  Dalloz.  Code  Civil  AnnoUy  art.  1692,  p.  749. 
However  Dalloz  does  not  support  that  dictum.  On  the  contrary  he 
affirms  that,  if  the  cession  is  general,  without  any  restriction,  it  will 
comprehend  the  action  in  resolution  unless  it  appears  that  the  in  ten - 
-tion  of  the  parties  is  to  exclude  it.  This  is  his  language  ;—'<  Si  le 
"vendeur  a  c^^  en  termes  gen6raux  tous  ses  droits  et  actions  centre 
racqu6reur  sans  rien  specifier  mais  sans  faire  non  plus  aucuno  re- 
striction, la  cession  comprend  les  actions  en  nullity  et  en  rescision  on 
resolution,  k  moins  quUl  n'apparaisse,  d'apr^s  les  circonstances,  que 
Tintention  commune  des  conti-actants  a  ^t^  d'exclnre  ces  actions  de  la 
•cession.    Paris  Ed.  1874.  Com.  art.  1692  C.  H. 

Marcad^  argues  with  his  usual  dogmatic  energy  that  the  right  to 
^dissolve  the  sale  for  non-payment  is  not  even  an  accessory  of  the  right 
to  demand  payment  of  the  price  and  of  course  does  not  pass  by  a  trans- 
'fer  of  the  notes  that  represent  the  price.  Laurent  opens  his  discussion 
with  the  statement  that  the  question  is  very  much  controverted  and 
there  is  some  doubt  about  the  true  solution  of  it,  but  he  adopts  the 
-opinion  that  the  right  to  dissolve  the  sale  is  not  comprised  in  the 
cession  of  the  obligation  for  the  price.  Authors  are  divided,  he  says, 
AS  well  as  jurisprudence  and  the  question  is  not  settled.  Droit  Civil, 
to.  24,  p.  529  $  535. 

On  the  other  hand,  Toullier  says  when  the  terms  of  the  cession  are 
4l^eneral  and  absolute  it  is  impossible  to  admit  any  exception  and  all 
Tights  are  transmitted  to  the  cessionary,  and  as  an  example  he  adds 
that  the  right  of  a  seller  to  demand  the  resolution  of  the  sale  on  de- 
fault of  the  payment  of  the  price  is  ceded  to  him  to  whom  he  sells  the 
•credit.    Droit  Civil  FrancaiSj  to.  2  J  222,  pp.  274-5. 

So  also  Rogron  concludes  with  reason  that  a  cession  of  the  credit 
"that  represents  the  unpaid  price  of  an  immovable  includes  the  right 
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to  demand  the  reBolation  of  the  sale.  Com.  art.  1692  C.  N..,  and  Solon 
18  of  the  same  opinion.  Snr  la  uullit^,  to.  1.  ^  450,  p.  311.  Gilbert  id 
his  Codes  Annotes,  p.  809,  ai-t.  1692  C.  N.  nays  a  general  cession  com- 
prehends the  rescinding  and  rescissory  actions,  and  besides  Solon,  cites 
as  sastaining  that  opinion  Davergier,  Troploug,  and  Persil. 

If  the  French  commentators  nro  equal  in  authority  on  both  sides 
and  resort  is  liad  to  independent  reasoning,  it  is  not  pei-ceptible  why 
the  right  to  dissolve  the  sale  for  non-payment  of  the  price  should  not 
pass  to  the  buyer  of  the  credit,  as  well  as  the  right  to  enforce  the  pay- 
ment of  the  price,  through  the  vendor^s  lien,  for  why  should  the  one 
be  deemed  to  pass  by  a  general  transfer  of  the  credit  and  not  the 
other  t  Both  are  means  of  compelling  the  buyer  to  perform  his  ob- 
ligation. The  buyer's  obligation  is  to  pay  the  price  or  restore  th& 
property.  The  action  to  enforce  the  vendor's  lien  compels  the  pay- 
ment of  the  price,  or  fiiiling  that,  the  sale  of  the  property,  in  order 
that  the  price  may  bo  realized.  The  action  to  dissolve  the  sale  for 
non-i)aymenc  of  the  price  compels  the  restitution  of  the  property  with- 
out the  intervention  or  medium  of  a  forced  sale  of  it.  If  the  one  ia 
transferred  by  the  transfer  of  the  credit  that  represents  the  price 
(and  all  authorities  agree  that  it  is)  what  reason  in  logic  or  in  law  can 
there  be  for  holding  that  the  right  to  dissolve  the  sale  must  be  spec- 
ially transferred  or  it  will  not  pass  by  the  transfer  of  the  credit  that 
represents  the  price.  The  French  commentators,  so  acute  in  discern- 
ing refined  distinctions  and  sometimes  pushing  them  to  the  verge  of 
metaphysical  subtlety,  divide  on  the  question  as  each  holds  the  right 
to  be  an  accessory  or  not  of  the  principal  obligation,  but  where  the 
vendor  has  two  remedies  or  rights,  it  appears  inconsistent  and  techni- 
cal to  require  a  special  transfer  of  one  while  the  other  passes  by  a  gen- 
eral transfer. . 

It  may  be  said  that  the  right  to  dissolve  the  sale  for  non-payment 
of  the  price  ought  to  be  exercised  by  the  seller  and  by  no  one  else,  for 
if  he  sells  the  credit  that  represents  the  price  he  has  received  the  price 
of  his  property  in  the  sum  he  gets  for  the  credit.  But  this  is  an  argu- 
ment for  the  non-transferribility  of  the  resolutory  action.  Now  all  tlie 
writers  hold  that  the  action  is  transferrible.  The  difference  between 
them  is  that  some  hold  the  transfer  roust  be  special  and  others  tliat  it 
need  uot  be. 

Again,  if  the  transferrer  of  the  claim  for  the  price  does  not  transfer 
the  right  of  resolution  of  the  sale  because  of  non-payment  of  it  among 
his  other  vendor's  rights,  the  buyer  of  the  property  might  be  exposed 
to  two  actions  by  two  paities — one  by  the  transferree  for  the  price,  the 
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other  by  the  seller  for  the  dissolation  of  the  sale  for  non-payment  and 
thus  two  suits  might  go  on  pari  passu.  Must  judgment  be  rendered  in 
each,  or  will  one  exclude  the  other?  And  will  in  the  latter  case  the 
tTansferree  or  tlie  seller  be  compelled  to  give  way  f 

While  I  consider  that  the  right  to  sue  for  the  resolution  of  the  sale 
passes  without  special  mention,  I  believe  that  it  does  not  pass,  where 
the  entire  claim  for  the  price  is  not  transferred  and  that  it  cannot  be 
exercised,  unless  by  the  person  or  persons  who  represent  the  whole 
3laim. 

As  the  entire  claim  is  not  i*epresented  in  this  suit,  1  think  that  plain- 
tiffs' demand  must  be  dismissed. 


No.  9668. 

British  and  American  Mortgage  Company  vs.  Mrs.  E.  J.  Ralston 

AND  Husband, 

AND 

Mrs.  E.  J.  Ralston  and  Husband  vs.  British  and  Amrrioan  Mort- 
gage Company. 
(Consolidated). 

P»ragniph  4  of  tat.  739  of  the  Code  of  Pnotice,  which  •mpowcrs  m  aeised  debtor  to  arrest 
ftn  executory  prooeMi  for  ibe  reMon  "that  time  hM  been  gnnted  him  for  iMylog  the 
debt,  aUhoagh  thie  circumstADCe  be  not  mentioned  in  the  contract  '*  haa  reierence  to. 
and  oontemplatea  only,  an  agreement  made  since  the  execution  of  the  contract  and  not 
before.  It  may  be  enforced  if  made  part-  of  the  contract  as  a  snspeosiTe  condition  de- 
pending upon  the  happening  of  an  uncertain  future  event ;  but  not  when  claimed  te 
hare  been  made  before  the  contract. 

Such  a  previous  stipulation,  when  not  included  in  the  ooutracc.  will  be  deemed  as  having 
been  formally  abandoned  by  the  contracting  parties. 

APPEAL  from  the  Ninth  District  Court,  Parish  of  Tensas. 
Leim,  J. 

Steele  dt  Oarrett  for  the  British  and  American  Mortgage  Company, 

Appellant : 

That  portion  of  art.  T39.  C.  P..  which  provides  that  the  debtor  can  arrest  the  sale  ''when 
time  has  been  granted  to  him  for  paying  the  debt,  although  this  circumstance  be  not 
mentioned  in  the  contract,"  has  no  reference  to  time  granted  before,  but  can  only  mean 
time  granted  after  the  date  of  the  contract.  It  contemplates  an  agreement  extending 
the  time  made  subsequent  to  the  contract.  Vail  vs.  Moll  et  al.,  37  Ann.  903;  C.  P. 
739,  part  4. 

An  authentic  act  makes  full  proof  of  what  it  contains  as  between  the  parties ;  so,  without  a 
special  averment  of  fraud,  error,  ambiguity  or  the  like,  the  correspondence  or  negotia- 
tions between  the  parties  previous  to  the  date  of  the  contract  is  inadmissible,  for  the 
purpooe  of  oontradicting,  varying  or  extending  the  terms  of  the  authentic  act.  C.  C. 
tS36 ;  Succession  of  Tete,  7  Ann.  05. 
38 
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Letters  or  statements  by  third  persons,  not  parties  to  the  contraot  in  writing,  are  inadntiis- 
sible  fer  the  purpose  of  affecting  the  written  contract,  partionlarly  where  the  agency  or 
authority  of  such  third  person  is  not  shown. 

Where  an  amended  petition,  claiming  damages,  (being  a  matter  of  substance  and  materially 
changing  the  character  of  plaintiff's  action),  was  never  served  on  defendants,  or  its 
allegations  put  at  issue  by  default  or  answer,  it  will  not  be  considered  as  foiming  any 
psrt  of  the  pleadings.  Levy  et  al.  vs.  Webber  et  al.,  8  Ann.  439;  Brown  vs.  Brown.  21 
Ann.  461 ;  18  Ann.  60;  4  La.  13;  8  La.  130-398. 

An  amended  petition,  containing  matters  of  substance  not  served  or  put  at  iasue,  will  not 
authorise  the  introduction  of  evid«n<^e ;  and  there  being  no  eofUetUMo  UmU,  a  Judgmant 
based  upon  such  amended  petition  is  null.  Levy  et  al.  vs.  Webber  et  al.  6  Ann.  439 : 
Brown  vs.  Brown,  81  Ann.  461 ;  18  Ann.  60 ;  4  La.  13;  8  La  130-398. 

TTfit.  F.  de  J).  C,  Mellen  on  the  same  side : 

1.  In  the  case  of  a  writ  of  seizure  and  sale  there  is  no  authority  of  law  for  coupling  peti- 
tions for  damages  for  the  wrongful  issue  of  such  writs  with  the  petition  tm  i^JnnetioB 
without  bond,  based  on  art.  738,  C.  P.  Such  petitions  cannot  be  coupled  with  a  motion 
to  dissolve  the  sequestration.  Calling  such  petitions  amended  petitions  or  amended  op- 
positions does  not  change  their  nature.    They  set  up  nothing  in  opposition. 

8.  Without  first  oon verting  the  proceedings  via  exeewUva  into  proceedings  via  ordinaria. 
such  petitions  cannot  be  treated  as  demands  in  reconvention.  Where  a  writ  of  seisure 
and  sale  has  been  obtained  via  exeettHva  and  the  defendant  obtains  an  iqJunotioB  against 
the  execution  of  snch  a  writ  on  the  ground  that  the  time  of  payment  had  been  extended. 
under  C.  P.  art.  739,  and  the  original  plaintiff  files  his  answer  to  the  petition  of  defend- 
ant for  the  injunction,  the  petitioner  for  injunction  cannot  set  up  a  claim  to  damages  by 
an  amended  petition  or  a  demand  In  reconvention,  even  though  the  original  plaintiff  be 
A  non-resident  of  the  parish  and  State. 

3.  Kor  can  such  amended  petition  be  considered  as  a  demand  in  reconvention  against  tha 
petition  for  the  writ  of  sequestration.  There  is  no  law  authorizing  a  Judgment  for  dam- 
ages on  the  dissolution  of  a  sequestration.  A  new  action  is  required  on  the  sequestra- 
tion bond.  A  petition  for  damagea  is  not  in  suppont  of  a  motion  to  dissolve  a 
sequestration.    Nuzum  vs.  Qore,  84  Ann.  806. 

4 .  That  number  of  art.  739,  C.  P.,  which  provides  for  an  injunction  without  bond,  in  case 
of  the  extension  of  a  debt,  refers  to  an  extension  granted  after  the  maturity  of  the  debt, 
and  not  to  that  which  may  have  been  promised  beforehand  and  is  not  embraced  in  the 
contract  when  signed.    Vial  vs.  Moll,  37  Ann.  803. 

5.  B  makes  a  loan  to  R.  B  promises  B  that  in  case  of  ovei-flow  or  otlier  great  diaastdr.  R 
win  receive  kind  treatment  at  his  hands,  and  the  notes  will  be  extended.  Subsequentty 
an  overflow  occurs,  an  extension  is  granted  a  flist  and  again  a  second  time.  The  exten- 
sion being  granted  ouce  by  reason  of  overflow  the  promise  has  been  ftilflUed,  and  is  no 
longer  obligatory. 

6.  After  two  extensions  granted  by  the  creditor,  end  the  second  term  granted  having 
lapsed,  the  creditor  was  under  no  legal  obligation  to  withhold  proceedings.  It  the  debtor 
believed  .she  had  a  right  to  an  additional  extension  by  reason  of  overflow,  it  was  her 
duty  to  ask'for  such  extension  and  inform  the  creditor  of  the  overflow.  The  seising 
enditor  cannot  be  held  to  have  been  premature  or  to  have  rendered  himself  liable  for 
damages  under  such  circumstances  in  the  absence  of  snch  request  finom  the  debtor. 

7.  The  application  of  the  money  borrowed  by  the  wife  to  the  purchase  of  mules  in  the 
name  of  the  husband  for  work  stock  on  the  plantation  mortgaged,  the  giving  of  a  bill  of 
sale  by  the  husband  on  these  same  mules,  to  secure  his  own  debt  for  borrowed  money  or 
supplies  wero,  under  the  other  circumstances  of  this  case,  sufficient  to  arouse  the  sus- 
picions of  the  creditor,  and  taken  in  connection  with  his  right  to  sequestrate  all  prop- 
erty mortgaged  to  him  on  the  maturity  of  the  debt  (Gest  Atkinson  vs.  N.  O.  St.  Louis 
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and  Chicago  Railroad.  30  Ann.  38  and  89)  there  wan  ftofflcient  warrant  for  the  aeqaeatia- 
tlon,  and  it  aboald  have  been  maintained. 
.  The  i-ecord  shows  no  proof  of  aotnal  damages.  The  only  evidence  is  of  prospective, 
hypothetical,  imaginary  damages.  The  writ  of  seisare  and  sale  was  nerer  served.  It 
was  enjoined  as  soon  as  issued.  The  writ  of  sequestration  was  served  on  six  males  and 
sAreral  articles  of  movable  property ;  but  the  peisore  was  only  nominal.  The  property  was 
on  the  instant  turned  over  to  the  husband  of  the  plaiotiil  living  on  the  plantation,  and 
bv  biro  turned  over  to  the  manager  of  the  plantation.  The  plantation  was  never  for  a 
moment  without  the  use  of  the  articles  seised.  Bonner  ts.  Copley,  15  Ann.  904. 
•  The  Judgment  allows  interest  from  Judicial  demand.  This  is  error.  1  Ann.  38S  ;  15 
Ann.  304;  37  Ann.  497. 


Wade  B,  Young  for  Mi*8.  E.  J.  Ralston  and  husband^  Appellees. 

The  opinion  of  the  Court  was  delivered  by 

PocHE,  J.     Holding  past  due  mortgage  notes  executed  by  Mrs. 

Ralston,  plaintiffs  sued  out  executory  process  on  the  property  sub- 
jected thereto,  and  on  the  haiue  day,  they  obtained,  in  aid  of  tlieir 
executory  proceedings,  a  writ  of  sequestration  of  several  mules  and 
other  movable  property  attached  to  tlie  mortgaged  plantation. 

Mrs.  Ralston  obtained  an  injunction  on  the  executory  process,  before 
seizure,  and  witliout  bond,  on  the  ground  that  time  had  been  granted 
her  for  paying  the  debt ;  and  she  filed  a  motion  to  dissolve  the  writ  of 
sequestration  on  the  ground  that  it  had  wrongfully  issued,  on  allega- 
tions that  were  false  and  entirely  unfounded. 

In  amended  pleadings,  which  her  counsel  calls  oppositions,  and 
which  the  district  judge  treated  as  amounting  together  to  an  answer  t-o 
the  petition  for  the  writ  of  seizure  and  sale,  she  alleged  great  injury  to 
result  to  her  property,  to  her  credit  and  to  her  probable  future  earn- 
ings, amounting  to  $10,000,  from  each  of  the  writ«  which  had  been 
wrongfully  obtained  against  her,  and  she  prayed. for  a  judgment  in 
damages  therefor. 

On  motion  of  her  counsel,  the  two  cases,  the  motion  to  dissolve  the 
writ  of  sequestration  and  all  the  pleadings  and  demands. ;v'ere  consoli- 
dated by  order  of  the  district  court,  and  all  were  tried  together,  in  an 
incongruous  uudefinable  mass,  resulting  in  a  judgincnt  wliich  dissolved 
the  writ  of  sequestration,  perpetuated  tlte  preliminary  injunction,  and 
condemned  the  seizing  creditors  to  pay  to  their  former  debtor  the  sura 
of  $3,175  and  interests,  as  damages  for  their  wiongfnl  acts  in  their 
unlawful  attempt  to  enforce  payment  of  their  claims  against  Mrs. 
Ralston. 

The  seizing  creditors  hnve  appealed  and  the  seized  debtor  has  prayed 
for  an  amendment  with  a  view  to  the  increase  of  damages  to  the  sum 
of  ten  thousand  dollars. 
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The  amount  of  tbe  seizure  was  for  four  thousand  dollars. 

The  mortgage  on  wliich  the  suit  is  based,  was  executed  on  the  ^3d 
ot  December,  1881,  and  was  intended  to  secure  a  loan  of  $6,000  repre- 
sented by  tliree  notes  of  $2,000  each,  maturing  respectively  on  the 
first  days  of  January,  1883,  1884  and  1885. 

The  two  writs  were  issued  on  the  17th  of  November,  1884,  a  short 
time  previous  to  the  maturity  of  the  last  note,  hence  the  latter  note 
was  not  in  suit. 

The  agreement  to  grant  time  for  paying  the  debt  is  alleged  to  result 

from  the  following  letter  written  by  the  alleged  agents  of  the  plaintiff 

company : 

New  Orleans,  November  9,  1881. 

Col  George  Baistan,  Waterproof,  Tensas  Parish^  Louisiana  : 

Dear  SiR—In  case  of  overflow  or  any  other  great  disaster,  Mrs. 
Ralston  may  feel  sure  that  she  will  receive  kind  and  honorable  treat- 
ment at  our  hands,  and  that  the  time  of  the  notes  will  be  extended. 

You  will  oblige  us  by  filling  up  and  returning  our  regular  form  of 
application,  one  of  wliich  we  sent  you  in  our  last. 

Yours  truly, 

SHATTUCK  &  HOFFMAN. 

The  contention  on  the  part  of  Mrs.  Ralston  is  that  Shattnck  and 
Hoffman  had  full  and  unlimited  power  and  authority  to  bind  the  plain- 
tiffrs  in  all  contracts  and  stipulations,  and  that  their  consent  to  extend 
the  ]>ay  inent  of  her  notes  in  the  event  of  an  ovei*flow  was  the  condition 
precedent  on  which  she  had  agreed  to  accept  the  proffered  loan  with 
mortgage  on  her  plantation,  and  that  by  reason  of  overflows  which 
occurred  in  1882,  1883  and  1884,  the  anticipated  suspensive  condition 
went  into  full  effect,  and  that  therefore  payment  of  the  notes  was  not 
exigible  when  this  suit  was  brought. 

It  appears,  from  a  comparison  of  dates,  that  the  letter  relied  on  was 
written  more  than  one  month  previous  to  the  execution  of  the  mort- 
gage, and  the  record  shows  that  it  formed  a  part  of  the  negotiations 
which  led  to  the  contract  as  adopted  on  the  23rd  of  December,  1881. 
If  the  condition  mentioned  had  been  adopted  as  a  part  of  the  contract, 
it  wihild  doubtless  have  been  included  in  the  act  of  mortgage. 

The  maturity  of  each  note  is  evidenced  by  the  tenor  of  the  same, 
and  is  authenticated  in  the  act  of  mortgage  which  contains  no  suspen- 
sive condition  whatever,  and  the  authentic  act  must  be  held  as  con- 
taining the  true  and  real  agreement  of  the  parties  thereto.  The  fact 
that  a  previous  project  of  a  stipulation  is  not  contained  in  the  authentic 
act  which  evidences  the  final  contract  entered  into  by  the  parties  is  of 
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iteelfy  and  mast  be  held  in  law,  as  a  conclusive  indication  of  its  aban- 
donment by  mutual  consent. 

If  the  stipulation  had  been  included  in  each  of  the  notes  or  recited 
in  the  act  of  mortgage,  the  case  would  be  entirely  different  and  it 
would  then  fall  under  the  authority  of  the  case  of  Marsh  vs.  Foster,  11 
Aun.  182,  so  confidently  invoked  by  appellee's  counsel. 

In  that  case,  the  clause  providing  for  a  suspensive  condition  depend- 
ing upon  the  happening  of  a  future  event,  was  included  in  each  of  the 
mortgage  notes,  and  the  Court  held  that  proof  of  the  happening  of  the 
stipulated  event  would  operate  as  a  suspensive  condition. 

But,  in  this  case,  we  are  asked  to  hold  that  the  maturity  of  notes 
determined  at  a  fixed  time  by  the  contract,  must  be  controlled  by  an 
agreement  which  forms  no  part  of  the  contract,  but  which  is  of  ante- 
rior date,  and  that  under  the  4th  paragraph  of  art.  739  of  the  Code  of 
Practice,  an  executory  proceeding  can  be  enjoined  on  a  sworn  allega- 
tion of  some  indefinite  understanding  between  the  parties  previous  to 
and  making  no  part  of  the  contract  sought  to  be  enforced. 

Under  such  a  construction  authentic  acts  would  be  stripped  of  all 
the  certainty  and  binding  effect  with  which  the  law  contemplates  to 
surround  them,  when  it  declares  that  ''the  authentic  act  is  full  propf  of 
the  agreement  contained  in  it,  against  the  contracting  parties  ^nd 
their  heirs  or  assigns,"  ''unless  it  be  declared  and  proved  a  forgery." 

The  agreement  by  which  time  has  been  granted  for  paying  the  debt 
held  out  by  the  Code  to  a  seized  debtor  as  a  ground  of  injunction, 
refers  unmistakably  to  a  subsequent  event,  and  not  to  an  agreement 
which  antedates  the  creation  of  the  debt.  How  could  anyone  agree  to 
grant  time  for  the  payment  of  a  debt,  before  the  maturity  of  the  debt 
had  been  fixed  or  determined  upon  ?  Hence,  in  the  case  of  Vail  vs. 
Moll,  37  Ann.  205,  this  Court  said :  *'  The  portion  of  the  article  of  the 
Code  of  Practice  (739)  which  provides  that  the  debtor  can  arrest  the 
sale,  wheie  time  has  been  granted  to  him,  although  this  circumstance 
be  not  mentioned  in  the  contract,  can  have  no  reference  to  time  granted 
before,  and  can  only  mean  time  granted  after  the  date  of  the  contnirt.^' 
On  that  point  the  Court  was  unanimous,  the  difference  of  opinion 
being  only  as  to  the  status  of  the  debt  at  the  time  that  the  alleged 
agreement  to  grant  time  had  been  made. 

We  are  clear  in  our  conviction  that  the  ground  of  injunction  ad- 
vanced by  the  defendant  in  execution  could  find  no  sanction  under  the 
provisions  of  art.  739  of  the  Code  of  Practice. 

But,  in  justice  to  plaintiffs,  it  must  be  observed,  as  it  appears  from 
the  record,  that  they  did  not  lack  in  indulgence  towards  their  debtor, 
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whose  uote8  were  allowed  to  run  from  January,  1863,  and  Jauaary, 
1884,  to  November,  1884,  and  who  did  not  proceed  until  it  appeared 
conclusive  that  their  debtor  had  no  means  t-o  pay  the  taxes  on  her 
property,  or  the  arreared  interests  on  her  notes,  or  to  defray  tlie 
necessary  expenses  of  cultivation. 

In  considering^  this  point,  we  have  asHUtned  arguendo  that  Shattuck 
and  Hoffman  had  the  legal  authority  to  contract  in  the  name  of  plain- 
tiffs, but  we  must  not  be  understoo<l  as  passing  on  that  question,  which 
is  seriously  controverted  by  plaintiffs,  and  which  remains  undecided. 
We  yielded  the  benefit  of  the  argument  to  the  defendant  in  execution 
with  the  result  as  above  announced. 

.  The  ground  on  whicli  plaintiffs  rested  their  claim  for  a  sequestration 
of  the  mules  and  other  movables  attached  to  the  mortgaged  plantation, 
was  the  fear  that  the  same  would  be  removed  beyond  the  jurisdiction 
of  the  court  during  the  pendency  of  their  suit,  and  that  fear  rested  on 
a  bill  of  sale,  (known  as  a  chattel  mortgage  at  common  law),  which 
had  been  made  of  these  mules,  to  i*esi dents  of  the  State  of  Mississippi 
by  the  defendant's  husband  since  the  date  of  the  mortgage,  and  for  a 
debt  which  had  not  yet  been  satisfied  when  the  executory  process  was 
begun. 

That  circumstance  was  more  tlian  sufficient  to  legally  justify  the 
fear  which  Article  275  of  the  Code  of  Practice  contemplates ;  and  no 
creditor  could  in  reason  or  in  law  be  expected  or  required  to  procrasti- 
nate until  the  mule«  had  been  removed  to  Mississippi,  which  could  be 
accomplished  in  a  few  minutes,  by  merely  crossing  the  river  with  them. 

In  this  connection  we  note  that  in  her  t<estimony  Mrs.  Ralston  states 
that  the  mules  which  were  sequestered  herein,  were  the  lawful  prop- 
erty of  her  husband. 

If  such  be  the  case,  her  motion  to  dissolve  that  writ  must  fall  because 
she  is  without  interest  in  the  proceedings,  and  hence  she  can  recover 
no  dainages  whether  the  sequestration  was  wrongfully  obtained  or  not; 
and  if  they  are  part  of  the  mortgaged  plantation,  the  writ  is  good  be- 
cause it  was  based  on  sufficient  grounds  to  justify  the  fear  and  belief 
that  plaintiffs  would  otlierwise  have  lost  their  recourse  on  them. 

Having  thus  reached  the  conclusion  that  plaintiffs  were  legally  en- 
titled to  both  the  writs  which  they  sued  out  in  this  case,  we  are  not 
concerned  with  the  injury  which  their  proceedings  may  have  caused  to 
their  unfortunate  debtor,  who  is,  therefore,  in  no  worse  legal  condition 
than  all  other  debtors  who  cannot  meet  their  just  and  past  due  liabili- 
ties, and  whose  property  is  in  consequence  subjected  by  law  to  the 
action  of  their  creditors. 
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Under  these  views  of  the  controversy  we  eliminate  from  discussion 
several  important  questions  of  practice  involving  the  right  of  a  defend- 
ant in  execution  to  cumulate  with  an  ii\j unction  under  art.  739,  Code  of 
Practice,  a  demand  in  damages  for  a  wrongful  seizure ;  as  well  as  the 
legal  definition  and  classification  of  the  amended  pleadings  interposed 
by  the  defendant  in  execution  under  executory  process. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  annulled, 
avoided  and  reversed.  It  is  now  ordered  that  the  injunction  herein 
granted  to  Mrs.  Ralston,  tlie  defendant,  be  dissolved,  that  the  writ  of 
sequestration  herein  sued  out  by  plaintiffs  be  sustained,  and  the  mo- 
tion to  dissolve  it,  overruled  and  dismissed,  and  the  demand  of  defend- 
ant for  damages  be  rejected,  and  that  she  be  condemned  to  pay  all 
costs  in  both  courts. 
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At^exaitdsr  Hill  vs.  Chicago,  St.  Louis  and  New  Orlbans  Rail- 
road Company. 

The  leKisUture  of  the  State  has  rested  the  city  of  New  Orleans  with  authority  to  regulate 
the  use  of  her  streets  and  to  aothorize  the  establishment  thereon  of  railroads  op^rat^d 
by  steam.  The  ordinance  of  1871,  No.  1031  A.  S.,  anthoriaing  the  N.  O.  Jackson  aaA G. 
N.  R,  R.  Co.  to  nse  steam  on  its  track  on  St.  Joseph  street,  was  a  ralid  exercise  of  that 
power. 

The  act  of  the  General  Assembly,  No.  78  of  1870,  never  went  into  effect  by  reason  of  non- 
oompUanoe  with  the  terms  of  its  oonolnding  section ;  and  eren  if  it  had  gone  into  elbct 
the  proper  constraotion  of  it  woald  be  that  it  was  a  mere  negative  of  anthorlty  to  use 
steam  on  St.  Joseph  street,  nnder  said  act,  but  that  it  did  not  prohibit  the  ^ty  ttom 
granting  snch  authority.  , 

In  absence  of  any  allegation  or  proof  that  defendant's  railroad  is  improperly  constmoted  or 
condncted,  or  uses  defective  machinei7,  or,  In  any  way,  occasions  ii^nry  not  incident  to 
the  pnident  and  lawful  exercise  of  its  right,  plaintiff  is  not  entitled  to  the  injunction  or 
damages  claimed. 

An  action  of  damages  will  not  lie  for  merely  consequential  injuries  resulting  fh>m  the  pur- 
suit of  a  bnsineas  and  exercise  of  rights,  lawful  in  themselves,  when  they  are  e/ercised 
with  prudence  and  caution  and  in  a  manner  to  cause  no  unnecessary  injury,  ftuch  in- 
convenienoea  or  injuries  must  be  borne  as  the  tribute  of  individual  inconvenience  to  the 
general  good. 

Article  156  of  the  present  Constitution  is  not  applicable  to  this  case. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lazarus,  J. 


James  D.  Hill  and  W.  B.  Sommerville  for  Plaintiff  and  Appellee: 

.    The  council  of  the  dty  of  New  Orleans  has  the  authority  to  grant  to  railroad  companies 
the  prlTlleges  of  using  the  streets.    Tilton  vs.  R .  R.  Co.,  35  A  nn.  106S ;  37  Fa.  354. 
Act  No.  78  of  the  extra  aession  of  1870  provides  that  the  defendant  company  shall  have 
the  right  of  way  for  the  purposes  of  its  railway— provided,  steam  shall  not  be  used  as  a 
motive  power  on  Delord  or  St.  Joseph  street  ftom  Rampart  street  to  the  levee. 
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3.  Tbe  grant  of  power  in  the  clt^*  charter  is,  by  operation  of  thi»  iitatate  (Ant  Ifo.  78] 
withdrawn  fh>m  the  mnnldpal  anihority  aiijl  exerciiied  directly  by  the  State.  19  Pa. 
399;     27  Pa.  354. 

4 .  Act  No.  78  did  not  require  the  express  aesent  of  the  defendant  company  f  o  make  it  oper- 
ative. The  exercise  of  corporate  powers  under  it  is  an  aoceprance  of  the  same  in  all  of 
itspaitA.     32Md.  37;  37  Md.  556;  U  Ind  104;  SOUL  6i;]. 

5.  The  express  assent  of  the  defendant  company  to  accept  and  be  sabject  to  the  censtitu- 
tiou  of  the  State  under  which  it  lived  is  not  required  to  make  an  act  operative. 

6.  The  acquisition  ot  the  railroad  by  defendant  from  the  late  Kew  Orleans.  Jaokaoo  ftod 
Great  Northern  Railroad,  after  the  railroad  within  the  designated  limits  was  in  full  ep- 
eratioD,  without  obiection  from  plaiLtifT,  who  stoo<l  by,  cannot  nnder  the  facts  of  this 
case,  operate  an  eatoppei  njsaiiist  him.  There  could  have  been  no  preclusion,  and  uo  es- 
toppel can  be  pleaded  against  a  legislative  prohibition .    37  Pa.  354 . 

7  Acts  of  an  individual  or  corporation,  which  aro  outside  of  legislative  auihorlty,  may  be 
enjoined  by  one  injured  thereby  :  much  more  when  said  act  is  in  violation  of  a  legiala- 
live  prohibition . 

8.  The  damages  herein  claimed  are  predicated  on  continuous  wrongful  acts,  to  which  pre- 
scription has  no  application.    Werges  vs.  Railroad,  35  Ann.  643 ;  7  Otto,  668. 

Farrar  dt  Simonds  and  James  Fentress  for  Defendant  and  Appellant : 

1 .  Onr  anthority  to  la3*  down  railroad  track  :  Act  of  Iji.  1853,  pi^e  199,  Charter  Contract : 
Onllnance  1631  approved  December  11,  1869 ;  and  No.  1468,  N.  S..  Hay  33.  I8G9.  To  use 
steam:  Ordinance  L031,  Administration  Series,  August  16.  1871:  Ordinance  8137.  Ad- 
ministration Series,  November  9,  1883. 

9      The  city  had  pow6r  to  pass  above  ordinances, 
(a)    By  all  the  charters  of  New  Orleans,  prior  to  1870,  it  is  authorized  to  "regulate.**  etc. 
the  streets.    Tliis  necessarily  implies  the  power  to  say  what  vehicles  shall  be  allowed 
and  nnder  what  rognlations.     brown  Sl  Co.  vs.  Dnplessis,  14  Ann.  855. 
(6)    The  Act  of  1870,  granting  new  charter  to  city,  expressly  mentions  locomotlvee  in  the 
streets  and  makes  plain  the  powers  of  city.    Sec.  13.  and  Sub-Sees.  S  and  11,  Sec.  34. 
(e)    The  legislature,  by  general  Act  of  1852,  authoriees  railroad  companies  to  organise 
and  build  railroads  anywhere  in  the  State,  with  only  two  exceptions : 

1.    Not  to  run  over  dwelling  houses,  etc.    Voorhies'  Revised  Statutes,  Sec.  705. 

3.  Nor  through  streets  of  municipality  without  the  consent  of  Council,  which  once  gramed 
shall  not  be  withdrawn.    Ibid,  Sec.  689 ;  Act  approved  March  13, 1858.  Sec.  7. 

Here  two  things  are  manifest : 

(a)  That  the  State  grants  them  power  to  run  anywhere  in  the  State  with  the  above  coa- 
ditions. 

(b)  That  the  State  expressly  leaves  municipal  corporations  the  right  to  say.  whether  or 
not  railroads  shall  l>e  allowed  in  their  streets. 

Tbe  N.  0.  J.  and  6.  N.  R.  R.  was  nrganiKed  nnder  this  general  law.  See  Act  of  La.,  ap- 
proved April  33.  1853. 

The  City  Ordinance  1031,  Administration  Series,  gives  consent  of  city,  and  so  the  right  and 
power  is  complete,  both  from  State  and  citv  to  the  New  Orleans,  Jackson  and  Great 
Northern  Railroad.  And  defendant  derives  its  rights  bj'  purohase  under  mortgage  and 
decree  of  U.  S.  Courts.     See  Act  of  La.  89  of  1878. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Plaintiff,  au  extensive  property  holder  on  St.  Joseph 
Btreet  in  this  city,  avemng  that  the  defendant,  ''  v^ithout  any  warrant 
of  law  or  color  of  lawful  authority/'  is  and  has  been  engaged  in  ran- 
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Ding  steam  locomotives  and  heavy  tr&ios  of  freight  cars  aloDg  railroad 
track  operated  by  it  on  said  street,  thereby  obstructing  the  ordinary 
use  of  the  street,  pollntiug  the  atmosphere  with  clouds  of  smoke. 
Boot  and  dust,  shaking  and  cracking  the  walls  and  ceiling  of  his 
houses,  thus  injuring  the  same  and  impairing  tlie  value  of  his  prop- 
erty, and  establishing  a  nuisance,  brings  this  action  for  an  injunction 
to  restrain  defendant  from  running  freight  trains  and  steam  engines 
along  said  street,  and  also  to  recover  five  thousand  dollars  as  damages 
for  injury  sustained. 

Defendant,  for  answer,  pleads  the  general  issue,  and  further  specially 
denies  the  damage  and  avers  that  it  was  ''duly  authorized  by  acts  of 
the  legislature  and  by  city  ordinances  to  use  and  operate  its  trains  on 
the  said  railroad  track  on  St.  Joseph  street." 

From  a  judgment  perpetuating  the  injunction  and  awarding  $1,500 
damages,  the  defendant  has  appealed. 

The  substantive  ground  of  the  relief  sought  by  plaintiff  lies  in  the 
allegation  that  defendant  is  acting  ''without  any  warrant  of  law  or 
color  of  lawful  authority." 

We  have  recently  very  considerately  determined  that  "  the  legisla- 
ture has  the  power  to  authorize  the  building  of  a  railroad  on  a  street 
of  a  city,  and  may  directly  exercise  this  power  or  devolve  it  upon  the 
local  or  municipal  authorities."  Harrison  vs.  R.  R.  Co.,  34  Ann.  462; 
Werges  vs.  R.  R.  Co.,  35  Ann.  641 ;  Tilton  vs.  R.  R.  Co.,  Id.  1062. 

If,  therefore,  the  defendant  had,  as  alleged  in  its  answer,  lawful 
authority  derived  directly  or  indirectly  from  the  legislature,  to  con- 
struct and  opeiate  the  road  complained  of,  the  broad  injunction  applied 
for  by  plaintiff  necessarily  falls. 

The  petition  contains  no  allegations  tending  to  show  that  the  rail- 
road is  improperly  constructed,  or  improperly  conducted,  or  uses  de- 
fective machinery  or  in  any  way  occasions  injury  which,  by  the  use  of 
proper  means  and  care,  might  be  avoided. 

Such  allegations  miglit  sustain  a  partial  injunction  tending  to  remedy 
the  particular  faults  or  defects  complained  of,  but  could  not  support 
the  injunction  prayed  for,  which  could  rest  only  on  the  ground  that 
defendant  was  without  lawful  right  to  operate  its  steam  railway  at  all, 
on  said  street. 

As  this  is  the  most  important  question  we  shall  first  determine  it,  as 
conclusive  of  the  right  to  the  injunction. 

The  defendant  sets  up,  as  its  authority  for  using  steam  on  its  rail- 
road on  St.  Joseph  street,  an  ordinance  of  the  city  of  New  Orleans,  No. 
1081,  A.  S.,  approved  August  16,  1871,  which  expressly  grants  such 
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authority ,  and  under  whfcli  defendant  and  it8  authors  have  continu- 
ously operated  its  steam  trains  from  the  year  1871. 

Plaintiff  claims  that  this  ordinance  was  ultre  vires  and  of  no  effect, 
by  reason  of  its  contravention  of  the  terms  of  a  law  of  the  State,  being 
Act  No.  78  of  1870,  entitled  "an  Act  relative  to  the  New  Orleans, 
Jackson  and  Great  Northern  Railroad  Company  ^  in  the  following 
terms: 

"  Whereas^  it  is  easential  to  the  commercial  ]>rosperity  of  the  State 
of  Louisiana  that  the  cost  of  transportation  of  freight  should  be  re- 
duced to  the  lowest  point  practicable ;  and 

**  Whereas,  there  now  exists  an  almost  impossible  break  of  about  a 
mile  between  the  Mississippi  river  *  *  and  the  depot  and  present 
terminus  of  the  road    ♦     •     ;  therefore, 

**  Section  1.  Be  it  enacted,  etc.,  That  it  shall  be  the  duty  of  the 
board  of  directors  of  the  N.  0.,  J.  and  G.  N.  R.  R.  Co.,  within  two  years 
from  the  approval  of  this  Act,  to  extend  their  track  by  the  shortest 
and  most  practicable  streets,  from  their  present  depot  to  the  Missis- 
sippi river,  along  said  river  from  the  Pontchartraiu  railroad  depnt,  by 
the  shortest  or  most  practicable  streets,  to  the  elevator;  thence  to 
Louisiana  avenue  and  back  again,  by  the  shortest  or  most  practicable 
streets,  to  the  N.  0.,  J.  and  G.  N.  track,  and  to  that  end  power  and  au- 
thtirity  is  hereby  granted  and  conferred  on  them  to  construct  and 
maintain  such  a  line  of  track  and  use  the  same  for  coureyanoe  of 
freight  and  passengers ;  provided,  that  steam  shall  not  be  used  as  mo- 
tive power  on  Delord  or  St.  Joseph  streets,  from  Riimpart  to  the  levee. 

"Sec.  2.  Be  it  further  enacted,  etc.,  That  this  Ace  shall  take  effect 
as  soon  as  the  directors  of  said  corporation  so  amend  their  rules  aod 
regulations  relative  to  passengers  as  to  comply  with  the  requirements 
of  the  18th  article  of  tlie  Constitution  of  this  "State;  a  certificate  to 
that  effect  to  be  filed  in  the  office  of  the  Secretary  of  State.'^ 

To  the  results  claimed  by  plaintiff  as  flowing  from  this  Act,  defend- 
ant opposes  two  objections,  viz : 

1st.  That  under  the  terms  of  the  concluding  section,  the  Act  never 
went  into  effect,  because  the  amendment  of  the  rules  thei*ein  required 
was  never  made  and  the  certificate  to  that  effect  was  never  filed  in  the 
office  of  the  Secretary  of  State. 

2d.  That,  in  any  event,  the  proper  construction  of  the  Act  is  a  mere 
negation  of  any  authority,  under  said  Act,  to  use  steam  as  a  motive 
power  on  St.  Joseph  street,  and  that  it  does  not  and  was  not  intended 
to  prohibit  the  city  of  New  Orleans  from  granting  such  power. 

There  can  be  no  question  that  the  general  legislation  of  the  State, 
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prevailing  from  an  ancient  date,  had  vested  the  city  of  New  Orleans 
with  power  to  authorize  the  laying  of  railroad  tracks  in  her  streets  and 
to  authorize  the  use  of  steam  conveyances  thereon. 

This  results  from  the  language  of  her  various  charters,  even  prior  to 
that  of  1870,  which  authorized  the  corporation  to  regulate  ^'vehicles  of 
every  description  ^'  and  '^  to  determine  through  what  streets  the  same 
shall  pass ;  "  from  the  Act  of  1852,  providing  ''  no  railroad,  plank  road 
or  canal  shall  be  constructed  through  the  streets  of  any  incorporated 
city  or  town,  without  the  consent  of  the  municipal  council  thereof ;  " 
and,  to  place  the  legislative  meaning  beyond  doubt,  from  the  city 
charter  of  1870,  adopted  a  few  days  before  the  Act  78  above  referred 
to,  which  expressly  mentions  locomotives  as  among  the  subjects  of 
regulation.  Brown  vs.  Duplessis,  14  Ann.  842 ;  Harrison  vs.  R.  R.,  34 
Ann.  462;  Werges  vs.  R.  R.,  35  Ann.  641;  Tilton  vs.  R.  R.  Co.,  Id. 
1062,  in  all  of  which  cases  this  power  of  the  city  was  expressly  recog- 
nized. 

It  follows  that,  unless  the  legislative  act  referred  to  restrained  the 
exercise  of  this  power  with  reference  to  St.  Joseph  street,  the  city 
ordinance  of  1871,  conferred  upon  defendant  full  warrant  of  law  to 
operate  its  road  on  that  street  by  steam. 

Now,  by  ordinances  Nos.  1468  and  1621  of  1869,  the  city  had  already 
authorized  the  defendant  to  lay  its  track  on  St.  Joseph  street,  but  those 
ordinances  contained  the  proviso  that  steam  should  not  be  used  on  that 
street  or  on  Delord  street. 

This  prohibition  was,  no  doubt,  the  cause  of  the  application  to  the 
General  Assembly  for  further  legislation  which  resulted  in  the  Act  of 
1870.  Doubtless,  the  General  Assembly,  being  informed  that  the  city 
had  refused  permission  to  use  steam  on  St.  Joseph  and  Delord  street^ 
and  being  unwilling  to  interfere  with  the  discretion  of  the  city  autori- 
ties  in  regard  to  this  subject,  saw  fit  to  impose  the  same  restriction 
upon  its  own  grant. 

This  prof  t>o  robbed  the  act  of  all  benefit  to  the  defendant's  author, 
the  New  Orleans,  Jackson  and  Great  Northern  Railroad  Company,  and 
hence  no  steps  were  taken  to  carry  it  into  eifect,  and  it  never  went 
into  effect  for  any  purpose. 

The  company  never  amended  its  rules  or  filed  a  certificate  to  that 
effect  in  the  office  of  the  Secretary  of  State,  which,  by  the  terms  of  the 
act,  were  conditions  precedent  to  the  laws  taking  effect. 

The  law,  therefore,  remained  a  dead  letter.  The  company  never 
acted  under  it  in  any  respect.  The  tracks  required  to  be  built,  within 
two  years,  from  the  Pontchartrain  depot  to  the  elevator,  and  thence  to 
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Louisiana  avenue  and  back  to  its  depot,  were  never  couBtructed  and 
nobody  ever  complained  of  their  non -construction.  The  company,  the 
city  and  the  State  seem  to  have  concurred  in  considering  the  act  as  of 
none  effect.  In  1871,  the  company  again  applied  to  tlie  city  tor  per- 
mission to  use  steam  on  St.  Joseph  street  and  it  was  granted  by  ordi- 
nance Xo,  1031,  A.  S.  Thereupon,  the  company  commenced  operating 
its  road  by  steam,  and  has  so  continued  ever  since  without  interference 
from  any  public  authority ;  and  it  was  only  in  June,  1880,  nine  years 
afterwards,  that  the  plaintiff,  though  he  had  been  all  the  time  -a  prop- 
erty owner  on  said  street,  bethought  himself  of  judicially  questioning 
defendant's  authority  by  filing  this  suit.  In  the  meantime  the  road, 
with  all  its  franchises,  had  been  transferred  from  the  New  Orleans, 
Jackson  and  Great  Northern  Railroad  Company  to  the  purchasers, 
under  a  public  judicial  sale  in  foreclosure  of  a  mortgage.  These  par- 
chasers  were  organized  into  a  corporation  under  the  title  of  the  New 
Orleans,  Jackson  and  Northern  Railroad  Company  by  an  act  of  the 
General  Assembly,  approved  March  8,  1877. 

This  latter  corporation  was  subsequently  consolidated  with  the  Mis- 
sissippi Central  Railroad  Company }  and  by  act  of  the  General  Assem- 
bly No.  89  of  1878,  these  consolidated  companies  were  organized  into 
the  Chicago,  St.  Louis  and  New  Orleans  Railroad  Company,  the  present 
defendant,  with  full  recognition  of  its  succession  to  the  rights,  privi- 
leges and  franchises  of  the  former  corporation. 

Now,  during  all  this  period  the  various  companies  were  publicly  and 
without  dispute,  operating  steam  on  St.  Joseph  street,  and  yet  the 
General  Assembly  in  dealing  with  them  in  these  several  acts,  raised  no 
question  as  to  their  right. 

We  consider  it  thus  fully  established  that  all  parties  considered  the 
proviso  of  the  Act  of  1870  as  inoperative. 

Indeed,  we  do  not  see  how  a  different  conclusion  could  be  reached. 

The  Constitution  or  general  laws  provide  for  the  time  when  legisla- 
tive acts  shall  take  effect,  in  absence  of  special  provisions  on  that 
subject  in  the  acts  themselves.  But  no  one  has  ever  questioned  t^e 
legislative  power  to  fix  the  time  at  which,  and  the  conditions  under 
which,  a  statute  shall  go  into  effect,  by  provision  in  the  act  itself;  and 
when  it  has  exercised  this  authority,  it  must  be  respected,  and  the  act 
does  not  take  effect  until  such  time  has  arrived  or  such  conditions  have 
been  complied  with. 

Thus  it  has  been  decided  that  a  statute  passed  to  take  effect  only  on 
a  future  fixed  day,  has  no  force  whatever  for  any  purpose  until  such 
day  arrives.     Price  vs.  Hopkins,  13  Mich.  318. 
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Here,  the  legislature  provided,  in  unambigiious  terms  that  the  Act  of 
1870  shoald  only  take  effect  on  the  happening  of  certain  explicit  con- 
ditions which  have  never  happened.  How  can  it  be  said  that  the  law 
has  ever  gone  into  effect  ?  If  the  company  were  claiming  a  privilege 
by  virtue  of  such  law,  would  it  not  be  denied  on  showing  that  the  con- 
dition had  not  been  complied  with?  And  must  not  the  same  rule 
apply  when,  by  virtue  of  sucli  law,  an  obligation  or  restraint  is  as- 
serted against  the  company  ? 

It  is  no  answer  to  say  that  the  assent  of  the  company  to  accept  and 
abide  by  the  Constitution  of  the  State  is  superfluous  and  unnecessary. 

If  it  were  a  mere  question  of  acceptance  by  the  company,  the  answer 
might  have  force.  But  it  is  more  than  this ;  it  is  a  question  whether 
the  law  has  ever  taken  eft'ect.  Acceptance  by  the  company,  however 
explicit,  would  entitle  it  to  no  rights  and  subject  it  to  no  obligations 
under  the  act,  unless  the  act  had  gone  into  effect,  because  it  requires 
two  to  make  a  bargain  and  the  State's  assent  is  wanting  so  long  as  the 
conditions  to  which  she  chose  to  subject  it  have  not  happened. 

This  we  think  conclusive  in  itself. 

But,  on  broader  grounds,  we  are  fully  satisfied  that  defendant's  con- 
struction of  the  law  is  correct,  even  if  the  act  had  taken  effect. 

Considering  the  general  policy  of  the  State  with  reference  to  leaving 
the  control  of  her  streets  to  the  city  of  New  Orleans,  and  especially 
the  charter  of  1870,  passed  almost  contemporaneously ;  considering  the 
motives  and  purposes  of  the  act  and  the  conditions  existing  at  the  date 
of  its  passage ;  and  considering  the  manifest  interpretation  of  tiie  act 
adopted  by  all  parties,  immediately  after  its  passage  and  ever  since, 
we  are  perfectly  satisfied  that  the  sole  motive  for  the  insertion  of  the 
proviso  was  the  fact  that  the  city  had  refused  permission  to  use  steam 
on  the  streets  referred  to ;  and  that  its  sole  meaning  was  to  deny  to  the 
company  the  right  to  claim  such  privilege  under  the  act  and  without 
consent  of  the  city. 

To  hold  otherwise  would  lead  to  tlie  absurd  consequences :  Ist.  That 
while  leaving  the  cit^^  full  power  to  permit  the  use  of  steam  on  any 
other  street,  the  legislature  had  exempted  these  particular  obscure 
streets  therefrom ;  2d.  That,  even  on  these  streets,  the  city  might 
grant  the  right  to  use  steam  to  any  person  or  corporation  other  than 
this  company,  to  which  alone  the  restriction  applies. 

On  every  ground,  we  are  satisfied  that  the  Act  of  1870  operated  no 
restriction  on  the  power  of  the  city  to  authorize  defendant  to  use  steam 
on  St.  Joseph  street ;  and  that  the  ordinance  of  1871  constituted  de- 
fendant's full  warrant  of  law  for  that  purpose. 
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On  the  question  of  danrnges,  we  have  already  noted  Mie  entire 
absence  of  any  allegations  in  plaintiff's  petition  laying  any  other  legal 
basis  of  defendant's  liability  for  damages  except  the  charge  that  it 
was  operating  its  road  without  lawful  authority. 

The  evidence  is  equally  deficient  of  proof  that  the  defendant  is  guilty 
of  any  fault  in  the  construction  or  operation  of  its  road  or  in  the  ma- 
chinery used,  or  occasions  any  in.jury  which  conld  be  avoided  or  which 
is  not  necessarily  incident  to  the  prudent  exercise  of  its  right. 

That  some  inconvenience  is  occasioned  to  plaintiff  by  the  noise  of 
the  trains  and  by  the  smoke  and  soot  of  the  engines  (which,  however, 
are  shown  to  be  as  nearly  smokeless  n»  any  suited  to  the  purpose)  and 
by  the  jarring  of  the  houses,  cannot  be  questioned.  So  it  may  be  pos- 
sible that  the  price  of  property  on  the  street  may  have  been  somewhat 
impaii-ed  by  the  establishment  of  this  railroad  thereon,  though  it  ia 
evident  thJEht  plaintiff's  witnesaes  exaggerate  the  influence  of  this  cause 
and  ignore  other  causes  which  account  in  great  uiei^sure  for  the  de- 
pression. 

But  these  are  merely  consequential  injuries  for  which  defendant, 
who  is  merely  "doing  a  lawful  act  in  a  lawful  manner,"  cannot  be  held 
responsible. 

In  England,  the  doctrine  is  unqualified,  that  '^an  action  will  not  lie 
on  behalf  of  a  plaintiff  who  has  sustained  injury  from  tbe  execution  of 
powers  and  authorities  given  by  an  act  of  parliament,  those  powers 
being  exercised  with  judgment  and  caution."  2d  Addison  on  Torts, 
sec.  1040,  and  authorities  there  cited. 

In  those  States  of  this  Union  whose  constitutions  contain  restrictions 
on  the  power  of  taking  property  without  compensation,  the  doctrine  is 
subject  to  corresponding  restriction,  and  where  property  is  taken  even 
with  legislative  authority,  the  party  is  entitled  to  compensation.  What 
constitutes  the  "taking  of  property"  is  well  discussed  and  authorities 
reviewed  in  the  works  of  Cooley  and  Wood.  See  Cooley  Const  Lim. 
4th  ed.,  p.  676  et  seq. }  Wood,  Nuisance,  sees.  752,  753  et  seq. 

The  best  authorities  agree  that  mere  consequential  injuries,  not 
occasioned  by  fault  or  neglect  but  incident  to  the  prudent  exercise  of 
the  right  conferred,  are  not  included. 

We  have  hitherto  recognized  the  rule,  saying :  The  defendant  com- 
pany, having  established  its  lawful  authority,  "is  entitled  to  the  pro- 
tection of  the  rule  which  exonerates  a  party  from  responsibility  in 
damages  for  injury  done  to  another  in  the  pursuit  of  a  legal  right  or  in 
the  peribrmance  of  a  lawful  act,  when  such  injury  is  not  traced  to  or 
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caused  by  bis  negligence  or  culpable  carelessness."  Werges  vs.  R.  R. 
Co.,  35  Ann.  646. 

In  the  language  of  another  Court :  '^Every  great  public  improve- 
ment musty  almost  of  necessity,  more  or  less  affect  individual  con- 
venience and  property ;  and  when  the  injury  sustained  is  remote  and 
consequential,  it  is  damnum  abaqtie  injuria,  and  is  to  be  borne  as  part 
of  the  price  to  be  paid  for  the  advantages  of  the  social  condition.'' 
Lansing  .vs.  Smith,  8  Cow,  149. 

The  iiguries  established  by  plaintiff  are  of  this  character  and  uniMt 
submit  to  this  rule. 

The  article  156  of  the  present  Constitution  of  this  State,  has  no  ap- 
plication to  the  present  case,  and  its  construction  is  not  involved. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now  de- 
creed that  there  be  judgment  dismissing  plaintiff's  demand  with  costs 
in  both  courts. 

Watkins,  J.,  not  having  heard  the  argument,  takes  no  part. 
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No.  1139. 
The  State  of  Louisiana  vs.  Westley  Gauthreatx  et  als. 

An  aocased  is  not  entitled  to  oompnlsory  proceaa  for  obtalninK  witnensefl  in  bis  favor,  in 

support  of  a  motion  for  a  new  trial 
Tbe  provision  of  tbe  Constiiation  (Art.  8)  toaching  witneasee  in  criminal  cases,  applies  t« 

witneases  on  tbe  question  of  the  gailt  or  innocence  of  tbe  aconseil,  and  baa  no  reference 

to  motions  for  new  trials  or  other  proceedings  connected  with  a  criminal  canse. 
The  Supreme  Conrt  will  not  disturb  the  rulings  of  trial  judges,  in  their  manner  of  ilxiac 

and  bearing  motions  for  new  trials  or  similar  proceedings  unless  tbe  same  appear  on 

their  face  arbitrary  or  glaringly  ui\}nst. 
Bridenoe  intended  to  impeach  the  testimony  of  witnesses  on  tbe  trial  is  not  a  legal  groond 

for  a  motion  for  a  new  trial  on  the  ground  of  newly  discovored  eridenoe. 

4   PPEAL  from  the  Twenty-second  District  Court,  Parish  of  Asceii- 
J\.    sion.    Duffel,  J. 

Jf.  J.  Cunningham,  Attorney  General,  and  J.   L.  Gaudety  Dietrict 
Attorney,  for  the  State,  Appellee: 

ON  MOTION  TO  DISMISS. 
Appeals  in  criminal  oases  will  be  dismissed  unless  the  record  is  filed  in  the  Supreme  Court 
within  ten  days  from  the  granting  of  the  order  of  appeal. 


^Absent  during  the  whole  of  this  term  on  account  of  illneim. 
t  Appointed  on  the  19th  of  April,  1886 
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ON  MERITS. 

A  motion  for  a  new  trial  on  the  icronnd  of  newly  disoovered  eridenoe  muat  be  refased  wh«D 
the  affidavit  of  the  accused  shows  that  the  evidence,  so  far  from  being  newly  disooveredr 
was  known  to  him  all  the  while.  Sach  motion  must  be  supported  by  other  testimony  in 
addition  to  the  affidavit  of  the  accused.  His  alone  will  not  suffice.  State  vs.  J.  J.  Cot* 
ton,  36  Ann.  980. 

Kewly  discovered  evidence  tending  to  impeach  or  discredit  a  witness  who  has  testified  in 
the  case  affords  no  legal  ground  for  setting  aside  the  verdict  and  granting  a  now  trial. 
State  vs.  Lou  Young  and  Joseph  E.  Barbo,  34  Ann.  346;  State  vs.  Heoderson.  35 
Ann.  45. 


E.  N,  Pugh  for  DefendaDte  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  Westley  Gauthreaux  seeks  relief  from  a  sentence  for 
murder  without  capital  punishment,  on  the  ground  that  he  was  impro- 
perly denied  a  new  trial. 

He  also  complains  of  the  judge's  refusal  to  fix  a  day  for  tlie  hearing 
of  his  motion  for  a  new  trial,  which  was  predicated  on  alleged  newly 
discovered  evidence,  and  of  liis  refusal  to  issue  process  intended  to 
secure  the  attendance  at  that  hearing  of  the  witnesses  whose  evidence 
he  claimed  to  have  discovered  since  the  trial. 

The  record  shows  that  the  verdict  of  the  jnry  was  rendered  on  May 
the  13th,  and  the  motion  for  a  new  trial  was  presented  on  the  19th  of 
the  same  month.  The  judj^e  ordered  the  motion  to  be  taken  up  inatan- 
ter,  and  after  hearing  he  overruled  it. 

It  is  charged  that  the  ruling  was  erroneous  and  injurious  to  the  ac- 
cused, and  the  rules  of  the  court  are  in  the  record  to  show  that  the 
judge  violated  his  own  rules.  But  the  very  rule  invoked  by  the 
accused  authorizes  the  judge  to  fix  certain  motions  for  trial  instanter. 

But  the  method  of  hearing  motions  for  new  trials  is  a  matter 
which  must  be  left  to  the  sound  discretion  of  the  trial  judge,  and 
surely  this  Court  cannot  be  expected  to  review  e^ery  movement  of  a 
district  court  in  the  disposition  of  its  business. 

If  the  mere  reading  of  a  motion  for  a  new  trial  imparts  to  the  jndge,. 
who  has  followed  up  and  directed  the  whole  trial,  sufficient  knowledge 
to  intelligently  dispose  of  the  matters  suggested  in  the  motion,  he  can- 
not be  arbitrarily  required  to  delay  his  ruling  for  the  purpose  of  fur- 
ther hearing  in  the  premises. 

In  Boasso's  case  recently  decided  in  New  Orleans,  this  Court 
upheld  the  trial  judge  in  his  refusal  to  hear  argument  of  counsel  in 
support  of  a  motion  for  a  new  trial,  the  judge  stating  that  he  was 
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already  familiar  with  and  ready  to  dispose  of  the  qaestious  siibniitted 
in  the  motion. 

There  is  no  merit  in  defendant's  contention  tliat  he  had  the  consti- 
tutional right  to  '^compulsory  process  for  obtaining  witnesses  in  his 
favor,"  in  support  of  a  motion  for  a  new  trial.  That  provision  (Con- 
stitution, art.  8)  has  reference  to  witnesses  for  the  trial  of  the  guilt  or 
innocence  of  the  accused,  and  surely  does  not  cover  the  hearing  of 
every  motion  or  other  proceeding  incidental  to  or  connected  with  the 
main  trial. 

Under  the  interpretation  suggested  by  defendant,  accused  parties 
would  soon  monopolize  the  time  of  the  court  and  form  a  constant  pro- 
cession of  witnesses  to  the  court-house,  wliose  presence  and  whose 
hearing  would  indefinitely  procrastinate  and  eventually  paralyze  the 
administration  of  justice. 

His  contention  finds  no  support  in  Hyland's  case,  <i6  Ann.  88,  on 
which  he  relies.  The  ruling  in  that  case  was  that  the  trial  judge 
should  hear  the  witnesses  whom  the  accused  produces  in  support  of 
the  averments  of  his  motion  for  a  new  trial,  and  his  refusal  in  that 
case  to  hear  them  was  discountenanced.  But  nothing  in  the  opinios 
justifies  the  inference  that  in  such  a  proceeding  the  accused  is  entitled 
to  process  for  witnesses.  The  substance  of  the  ruling  is  that  the 
judge  must  either  hear  the  witnesses  if  produced  or  receive  and  con- 
sider their  aOldavits  in  corroboration  of  that  of  the  accused. 

But  in  the  instant  case  the  defendant  did  not  present  or  annex  the 
affidavit  of  the  witnesses  referred  to  in  his  motion,  or  of  any  other 
person  in  support  of  his  motion. 

And  his  reasons  for  his  failure  to  comply  with  that  rule  of  law  aie 
-not  satisfactory. 

The  fact  that  he  was  in  prison  and  that  he  had  been  taken  by  sur- 
prise by  the  nature  of  the  testimony  produced  against  him  at  the  trial 
-could  with  as  maoh  reason  be  urged  by  all  convicted  parties,  and  yet 
the  rule  is  absolute  and  has  always  been  enforced  in  criminal  juris- 
prudence. State  vs.  Cotton,  36  Ann.  980;  State  vs.  Jung  &  Britto,  34 
Ann.  346. 

But  notwithstanding  this  material  omission  of  the  defendant  in  the 
matter  of  his  motion,  we  have  considered  the  nature  of  the  alleged 
newly  discovered  evidence  which  he  therein  sets  up. 

Its  intended  effect  was  double  in  its  scope. 

By  one  set  of  witnesses  he  proposed  to  show  justification  for  the 
Lomicide  with  which  he  was  charged,  and  by  another  set  he  proposed 
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to  iinpeacli  the  testimoDy  of  witnesses  who  had  sworn  to  certain  ad- 
niisaiotis  made  by  him  in  connection  witli  the  crime  for  which  lie  was 
prosecated. 

The  witnesses  whom  he  desired  to  produce  in  support  of  liis  alleged 

justification  were  in  the  same  house  with  hun  at  the  time  of  the  homi^ 

cide,  and  their  alleged  version  of  the  deed  must  have  been  known  to 

liim  at  the  time  as  the  trutii  of  the  facts  which  he  holds  out^  and  hence 

their  testimony  cannot  be  considered  as  newly  discovered  evidence. 

If  it  be  true,  as  he  contends,  that  the  deceased  was  about  to  break 
into  the  house  of  the  person  who  is  represented  as  having  called  on 
the  accused  for  assistance,  he  must  have  known  these  things  not  only 
at  the  time  of  his  trial,  but  at  the  very  moment  of  the  homicide;  and 
<the  credulity  of  courts  cannot  be  strained  to  the  point  of  believing 
that  such  evidence  was  discovered  only  since  the  trial. 

The  intention  to  impeach  the  testimony  of  witnesses  as  given  at  the 
trial  is  not  a  legal  ground  for  a  new  trial.  The  rule  has  been  too  long 
in  force  and  is  too  firmly  settled  in  jurisprudence  to  require  any  argu- 
ment in  its  support  at  this  time.  Waterman's  Criminal  Digest,  p.  459, 
sec.  208;  State  vs.  Fahey,  35  Ann.  9;  State  vs.  Diskin,  35  Ann.  46. 

From  the  record  it  appears  that  the  accused  had  six  days  within 
which  to  prepare  his  motion  for  a  new  trial  and  to  secure  either  the 
.presence  or  the  affidavits  of  witnesses  whose  testimony  ho  ])retends  to 
have  discovered  since  his  trial,  and  his  failure  to  present  them  or  their 
corroborating  affidavits  must  be  attributed  to  his  own  laches,  and  can- 
not be  traced  to  the  rulings  of  the  trial  judge,  who  has  committed  no 
-errors  under  the  law. 

Judgment  affirmed. 
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l*KOVii5iONAL  Account  and  Oppositions  Tberkto.  r^    Jl 

An  admioistintor  is  not  compelled  to  sell  the  workioj;  animals  lo  pay  the  debts  apart  from 
the  plantation.  They  are  immovable  by  destination,  and  if  tboy  die  during  the  term  of 
the  administration  the  administrator  is  not  to  be  chari;ed  with  their  value  in  the  absence 
of  fault  or  negligence  on  his  part. 

Nor  should  an  administrator  be  charged  with  the  annual  rents  of  the  plantation,  where, 
after  the  proper  efforts,  he  has  been  unable  to  lease  the  plantation  to  a  suitable  tenant, 
and  has  been  compelled  to  work  the  place  on  account  of  the  succession.  In  such  case  he 
is  subject  to  no  charge  for  rents  or  for  failure  to  make  adequate  crops  where  it  is  not 
shown  that  such  failure  is  attributable  to  his  fault. 

APPEAL  from  the  Twenty- seventh  District  Court,  Parish  of  Rich- 
land.   MonUjomery^  J.  ad  hoc. 
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B,  O.  Cohh  for  the  Administrator;  Appellant. 
Wells  d  Toler  for  Opponent  Watson. 

Poits  &  Hudson  for  Tutor,  Myrick : 

1 .    The  adminiBtrator  shonld,  within  ten  days  after  his  appointment,  adTttrtiae  and  aell  alE 

the  personal  property  of  the  snccession.    C.  C .  1163, 1049, 1051. 
8.    If  he  fail  to  sell  when  required  by  law  to  do  so  and  the  property  wastes  or  perishes,  h» 

must  accoont  or  pay  for  the  property. 
3.    He  shonld  lease  the  real  estate  if  not  necessary  to  sell  it  and  account  for  the  revenues 

If  he  made  no  effort  to  lease  and  use  the  property  himself,  he  must  pay  cuatomaiy  renta. 
4     The  wife  cannot  bind  herself  nor  her  property  for  the  debts  of  her  husband.    C.  C. 

8398;  33  Ann.  lOOOand  case. 
6.    The  law  forbidding  such  contracts  is  prohibitory.    14  Ann.  9  L.  590. 

6.  HaiTied  women  are  never  estopped  when  sought  to  be  made  liable  for  the  debts  of  their 
husbands,  and  many  show  the  true  nature  of  the  contract.  14  Ann.  168 ;  16  Ann.  11 ;  19 
Ann.  ^59;  18B.  84;  1  Ann.  489;  8  Ann.  756;  14  Ann.  169;  4  R.  508;  33  Ann.  1009. 

7.  The  heirs  have  all  the  rights  of  the  deceased.  C.  C.  945;  7  R.  183;  15  Ann.  S88;  1» 
Ann.  75;  33  Ann.  1009. 

8.  Neither  can  the  wife  indulge  in  wild  and  ruinous  speculations  Mid  bind  her  property 
therefor.    34  Ann.  976 ;  16  Ann .  314 ;  89  Ann .  75. 

if.  J,  lAddell  for  Opponent  Slayden  : 

1.  The  doctrine  of  estoppel  is  applicable  to  married  women  whenever  they  seek  to  perpe- 
trate deliberate  ftmuds.    33  Ann .  686 ;  37  Ann.  387. 

8.  An  estoppel  which  binds  the  deceased  married  woman,  will  bind  her  legal  heire.  1 
Green,  §  583. 

3.  Where  a  married  woman  has  compromised  a  pending  litigation,  and  confessed  Judgment 
in  favor  of  one  who  is  a  solidar>'  mortgage  creditor  of  herself  and  unmarried  brother 
whereby  she  obtains  the  reduction  of  her  debt  and  the  surrender  of  the  mortgage  notes, 
which  she  uses  in  purchasing  her  brother's  entire  landed  estate;  her  nephew  and  niece 
claiming  as  her  heirs  at  law  will  be  estopped  from  denying  the  consideration  of  the  con- 
fession of  judgment. 

4.  Wherever  a  person  by  declarations  and  acts  induces  another  to  believe  in  a  certain  con- 
dition of  things,  or  to  change  or  alter  his  positiou  for  the  worse,  neither  that  person  er 
his  heirs  will  be  heard  to  deny  his  acts  or  declarations  so  acted  on.  86  Ann.  889;  S 
Ann.  500;  86  Ann.  398 ;  88  Ann.  138 ;  30  Ann.  53;  38  Ann.  1103;  33  Ann.  684;  33  Ann. 
408  ;  38  Ann.  384 ;  Big  on  Stoppel,  473,  477. 

5.  A  married  woman  with  her  husband's  consent  may  become  surety  for  any  other  person. 
8  Ann.  903. 

6.  A  married  woman  may  become  surety  with  her  husband's  consent  for  a  person  with 
whom  he  is  engaged  In  a  partnership.    33Ann.  924;  4Ann.377;  19  Ann. 48;  aAnn.903. 

7.  The  right  to  annul  a  confession  of  Judgment  on  the  part  of  the  wife,  given  with  the 
husband's  consent,  for  the  reason  that  the  Judgment  confessed  was  for  a  community 
debt  is  a  right  personal  to  the  wife  or  her  forced  heirs,  and  cannot  be  exercised  by  those 
whom  the  law  calls  to  the  inheritance  in  default  of  ascendants  or  descendants.  5  Ann. 
369;  3  Ann.  426. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  Mrs.  Mary  A.  Myrick  died  in  the  parish  of  Richland  in 
1880,  and  her  surviving  husband,  Benj.  Myrick,  was  appointed  admin- 
istrator of  her  snccession  the  same  year. 
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On  the  26th  of  November  1884,  the  administrator  filed  a  provisional 
account  of  his  administration.  This  was  opposed  by  the  legal  heirs  of 
the  deceased — minors  acting  through  their  tator,  Ed.  Myrick — also  by 
two  creditors,  Slay  den  and  Watson. 

I. 

There  were  cert'ain  grounds  of  opposition  urged  by  both  heirs  and 
•creditors. 

They  were:  1st.  Charging  the  administrator  with  the  loss  of  a 
number  of  working  animals  that  had  died  during  the  term  of  his  ad- 
ministration and  valued  at  $470,  and  also  for  25  head  of  cattle  that 
likewise  died;  and  2d.  With  five  years'  rentals  of  the  plantation  at 
$1500  per  annum. 

It  is  not  charged  that  the  mules' and  cattle  died  from  neglect  of  the 
administrator— and  such  was  not  the  case ;  but  that  he  was  liable  for 
their  value  because  he  had  failed  to  sell  them  seasonably  to  pay  the 
-debts  of  the  succession. 

The  administrator  took  charge  of  the  plantation  stocked  and  ready 
for  cultivation.  There  was  little  or  no  movable  property,  strictly 
«peaking,  belonging  to  the  succession.  The  mules,  which  it  is  con- 
tended he  should  have  sold  in  ten  days  after  his  appointment,  were 
the  working  animals  of  the  plantation,  and  therefore  immovable  by 
destination — in  legal  contemplation,  a  part  of  the  plantation.  It  was 
no  more  the  administrator's  duty  to  have  sold  these  working  animals 
■and  small  stock  of  cattle  than  it  was  to  have  disposed  of  the  farming 
implements,  mill,  gin  stand,  machinery,  and  thus  denude  the  planta- 
tion of  everything  required  for  its  successful  cultivation. 

It  was  his  duty  to  have  leased  the  plantation  if  he  could,  but  we  are 
satisfied  from  the  testimony  of  the  administrator  and  of  Ed.  Myrick, 
the  tutor  of  the  opposing  heirs,  that  this  was  impossible.  The  plan- 
tation contained  at  least  400  acres  of  open  land — a  large  plantation 
for  that  section  of  the  country,  inliabited  principally  by  men  of  small 
means,  who,  as  a  general  rule,  had  more  land  than  they  could  cultivate 
themselves. 

The  situation  was  such  that  the  administrator  was  compelled  to  cul- 
tivate the  plantation  himself  or  abandon  it  to  waste  and  ruin.  He 
adopted  the  former  and  doubtless  wise  alternative  to  cultivate  it  him- 
self on  account  of  the  succession,  which  he  did :  and  though  it  resulted 
unfavorably  and  produced  no  revenue  for  the  succession,  yet  it  pre- 
served this  valuable  in  good  condition  and  saved  it  from  great  injury, 
if  not  the  total  ruin  that  might  have  resulted  from  its  abandonment. 
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Besides,  it  was  entirely  witliiu  the  power  of  tli©  lieire,  who  were 
l)re8eiit  and  represented  by  tlieir  tntor,  and  the  creditors,  who  are  now^ 
making  their  complaint  for  the  first  time,  to  have  had  this  property 
sold  had  they  desired  it,  by  making  application  therefor  and  procui-ing 
the  required  order  for  its  sale ;  but  they  were  silent  all  those  years,, 
tittering  no  disapproval  and  evideutl;^  acquiescing  in  the  course  par- 
sued  by  the  administrator. 

We  find  no  reason  and  know  of  no  law,  under  these  circumstances ^ 

that  would  compel  the  administrator  to  pay  for  the  mules  and  cattle 

tliat  died,  or  for  the  rent  of  the  plantation  ;  and  the  judgment  of  the 

lower  court,  so  far  as  it  imposes  the  former  liabilities  upon  him,  must 

be  reversed. 

II. 

The  administrator  asked  credit  in  his  account  for  certain  privileged 
debts  and  necessary  charges  paid  by  him.  They  consist  mainly  of  tlie 
expenses  of  last  illness,  of  funeral  expenses,  law  charges,  taxes,  black- 
smithes  account  for  repairing  macliinery,  etc.,  amounting  in  the  aggre- 
gate  to  $108(3.28.  These  items  were  not  opposed  and  were  accom- 
panied by  proper  vouchers,  and  their  correctness  proved  by  direct  tes- 
timony, and  yet  they  were  rejected.  This  error  must  be  corrected  and 
the  proper  credit  given  for  these  items. 

III. 

The  administrator  has  placed  in  his  account  as  a  just  claim  against 
the  succession  a  judgment  against  the  deceased,  rendered  on  her  con- 
fession for  $3,600,  subject  to  a  credit  for  $1,950,  in  favor  of  Beaumont,. 
Fakes  &  Co.,  and  then  held  by  W.  J.  Slayden  under  assignment  from 
them. 

For  several  years  after  his  marriage,  the  plantation  in  question  was 
cultivated  by  Myrick  on  his  own  account.  That  was  before  his  wife  had 
obtained  a  judgment  scpaiatiug  her  in  property  from  him.  By  an  exam- 
ination of  the  record  of  the  proceedings  in  the  suit  wherein  Slayden's- 
judgment  was  rendered,  it  will  appear  tliat  the  consideration  of  the  judg- 
ment was  a  debt  of  her  husband's*  It  was  an  account  for  advances- 
made  to  the  husband  of  plantation  supxdies,  etc.,  whilst  a  community 
existed  between  the  spouses  and  when  Myrick  was  cultivating  the 
I)lantatiou  on  his  own  account.  Mrs.  Myrick,  according  to  this  record,. 
owed  no  part  of  the  debt  for  which  she  confessed  judgment.  It  farther 
appears,  however,  from  the  evidence  in  the  record  that  in  1871,  Myrick^ 
who  had  been  cultivating  the  plantation  on  his  own  account,  formed  a 
planting  partnership  with  his  brother-in-law  John  F.  Raines,  under  the 
firm  name  of  Myrick  &  Raines,  who  continued  planting  together  for 
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several  years.  As  collateral  security  for  debts  owing  by  this  firm,  Mr. 
Myrick  and  John  F.  Kaines  executed  their  note  in  aolido  for  $4,000  in 
fayor  of  Beaumont,  Fakes  &  Co.,  the  factors  of  the  planting  partner- 
ship of  Myrick  &  Kaines,  secured  by  mortgage. 

The  account  for  supplies  for  which  Mrs.  Myrick  confessed  judgment 
-was  in  part  the  consideration  for  which  this  mortgage  note  was  given. 
At  the  date  of  this  judgment,  Jno.  F.  Raines  was  dead,  and  his  suc- 
cession was  under  administration,  and  his  one-half  intei'est  in  the 
plantation  was  to  be  offered  for  sale.  The  creditors  of  the  firm  men- 
tioned, Beaumont,  Fakes  &  Co.,  agreed  that  if  Mrs.  Myrick  would 
confess  the  judgment  in  their  favor  above  mentioned,  that  they  would 
surrender  to  her  the  mortgage  note  of  $4,000  of  herself  and  brother 
they  held,  and  also  a  like  one  of  $500.  This  was  done,  and  with  these 
Mrs.  Myrick  purchased  the  one -half  interest  of  her  deceased  brother  in 
the  plantation. 

Under  these  facts,  a  special  plea  of  estoppel  is  urged  against  the 
right  of  Mrs.  Myrick  or  her  heirs  repudiating  the  judgment  confessed 
by  her  or  questioning  her  liability  under  it. 

It  is  true  that  Mrs.  Myrick  by  confessing  judgment  for  this  debt^ 
though  a  debt  she  did  not  owe,  obtained  the  means  by  which  she 
acquired  half  interest  of  her  brother  in  the  ])lantAtion — in  other  words 
she  exchanged  her  confessed  judgment  for  tlie  notes  which  proved 
available  in  her  hands  to  secure  for  her  property  of  value  surpassing 
the  amount  of  the  judgment  she  had  confessed,  thus  realizing  full  and 
complete  consideration  for  it.  We  are  convinced  that  the  heirs  of  Mrs. 
Mynck  cannot  now  consistently  deny  that  the  judgment  should  be 
recognized  as  valid  and  binding  against  her ;  and  that  the  same  was 
properly  reported  in  the  administrator's  account  as  a  valid  debt 
against  her  succession  subject  to  the  credit  stated.  34  Ann.  1171 ;  37 
Ann.  679.    This  crodit  we  see  no  reason  to  reduce  as  asked  to  do  in 

the  motion  to  amend. 

IV. 

There  is  a  claim  allowed  by  the  account  in  favor  of  R.  IT.  L.  Wat- 
son. It  was  for  a  number  of  mules  and  wngon  bought  of  Huson  by  Mrs, 
Myrick,  for  which  she  executed  her  obligation  to  deliver  ten  bales  of 
cotton  after  she  was  separate  in  property  from  her  husband.  The  debt 
is  a  just  one  and  the  deceased  w^as  clearly  liable  for  it. 

There  was  also  a  claim  for  $860,  in  favor  of  Thomas  Jones,  recog- 
nized in  the  account  as  a  just  debt  against  the  succession.  We  are 
satisfied  that  the  debt  is  a  just  one.  The  creditor,  however,  moves  an 
amendment  to  the  judgment  because  the  same  allowed  only  tlie  prin- 
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cipal.    He  is  entitled  to  the  amendment  sought,  allowing  legal  interest 
from  Ist  of  Jannary,  1880. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  be  annulled,  avoided  and  reversed : 

1.  In  so  far  as  it  rejects  the  credit  claimed  by  the  administrator  for 
the  working  animals  and  the  cattle  that  died  during  the  term  of  his 
administration,  $470. 

2.  In  so  far  as  it  rejects  the  credit  claimed  for  the  privilege  debts 
and  necessary  charges  aggregating  $1,166.28. 

In  so  far  as  it  fails  to  allow  interest  on  the  claim  of  Thomas  Jones 
for  $860,  on  which  legal  interest  is  now  allowed  from  the  Ist  of  Janu- 
ary, 1880. 

4.  In  so  far  as  it  charges  the  administrator  with  the  depreciation  in 
the  value  of  the  mules  on  hand,  $114 ;  and  that  in  all  other  respects 
the  judgment  appealed  from  be  affirmed,  opponents  to  pay  costs  of 
their  respective  oppositions  in  both  courts. 


On  Rehearing. 

Pocii^M  J.  After  a  second  hearing  of  this  case  and  a  second  examina- 
tion of  the  record,  we  reach  the  conclusion  that  we  had  committed  no 
error  in  our  previous  opinion. 

It  is,  therefore,  ordered  that  our  decree  remain  undisturbed. 


No.  1141. 
James  A.  Lusk,  for  use  of  A.  Doxan,  vs.  Thomas  J.  Powell. 

When  the  legal  mortgage  of  a  minor  on  the  property  of  his  tator  was  originallj  in> 
floribed  after  the  m^Joritj'  of  the  former,  failure  to  relnscrlbe  within  ten  years  operates 
the  peremption  of  the  mortirage,  which  cannot  thereafter  be  enforced  against  property 
formerly  belonging  to  the  tutor,  in  the  hands  of  a  third  ] 


APPEAL  from  the  Twenty-seventh  District  Court,  Parish  of  West 
Carroll.     Williams^  J. 

C.  T,  Dunn  for  Plaintiff  and  Appellant : 

1.  In  selling  land  at  tax  sale  all  the  requirements  flwed  by  law  must  be  rigidly  complied 
with  on  pain  of  nullity.  The  necessary  proceedings  step  by  step  must  appear  in  the 
tax  deed.    Lonque,  p.  715,  5,  716,  16;  19  Ann.  185. 

2.  Mortgages  perempt.  They  do  not  prescribe.  The  doctrine  of  prescription  is  strict! 
Juris.  The  mode  of  cancelling  a  perompted  mortgage  being  fixed  by  law,  this  mode  is 
exclusive.  Prescription  against  a  perempted  mortgage  can  only  be  urged  In  the  manner 
pointed  out  by  law.    The  party  must  have  the  recorder  to  cancel  it    R.  S.  450. 

3.  Mortgage  is  an  accessory  obligation  made  to  secure  the  performance  of  the  principal 
obligation.    It  takes  its  vitality  from  the  principal  debt  and  oontinnes  to  exist  as  long 
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M  the  principal  debt  it  kept  alive.  37  Ann.  88,  809;  95  Ann.  644 ;  83  Ann.  244 ;  :&  Ann. 
1453;  30  Ann.  404.  853 ;  31  Ann.  984. 

4.  Minor's  mortgage  against  his  tutor  is  specially  exempted  from  reinaeription.  As  long 
as  It  preaerres  its  cbaraotor  ef  a  minor's  mortgage  against  the  tutor  on  account  of  the 
tatorahip,  reiascrlption  Is  not  reqniretl  by  law.  It  is  only  when  settlement  is  made  oon- 
tradictory  between  the  minor  and  tutor  and  the  claim  Is  merged  in  a  Judgment  that 
relnscription  becomes  necessary. 

The  minor's  mortgage  against  his  tutor  is  exempted  ftH>m  relnscription  on  grounds  of  public 
policy.  The  minor's  mortgage  is  excepted  from  relnscription  for  the  same  reason  that 
other  mortgages  are  exempted  under  the  law.  The  Foydras  Legacy,  the  Mortgages  of 
Stock  Banks,  etc.    R.  S.  9399.  3340,  2341 :  5  Ann.  590. 


Newman  dt  €hray  and  H.  P.  WelU  for  Defendant  and  Appellee : 

IThere  a  mortgage  once  recorded  is  not  reinscribed  within  the  ton  years  preacrlbed  by  law, 
it  perempts  and  ceases  to  have  effect  against  chird  persons.  The  pendency  of  a  suit  to 
enforce  a  mortgage  does  not  obTiate  the  necessity  of  its  relnscription.  30  Ann.  11 ;  S5 
Ann.  148 ;  90  Ann.  508 ;  93  Ann.  587. 

When  a  person  reaohea  the  age  of  m^|ority,  the  laws  of  preaoHptifix  wfiloh  provide  for  his 
protection  during  his  minority  cease  to  goTom  his  actions  and  rights,  and  he  is  subject 
to  the  same  laws  of  prsocription  as  other  persons.  The  law  dispensing  with  the  registry 
of  the  tacit  mortgage  of  minors  ceases  to  protect  them  the  moment  they  reach  their  map 
jority.    34  Ann.  p.  1049 ;  35  Ann.  p.  945. 

The  action  of  the  minor  against  his  tutor  is  preaoribed  by  foor  years  to  begin  fh>m  the  day 
of  his  minority,  and  the  tacit  mortgage  given  by  law  against  the  propei-ty  of  the  tutor 
is  extinguiBbed  by  the  same  length  of  time.  B.  C.  C.  36i ;  90  Ann.  p.  510  ;  4  Ann.  488; 
9  Ann.  43. 

A  mortgage  resting  on  property  sold  for  taxes  cannot  be  enforced.  If  the  CsnMlitiea  of  law 
were  observed  for  the  tax  sales,  the  effect  of  such  a  sale  ia  to  extiopoiab  Ik*  aMttgage. 
98  A  nn.  352 ;  35  Ann.  506 ;  dissenting  opinion  of  Judge  Wyly,  90  Ai^a.  ^12. 

The  opinion  of  the  Conrt  was  delivered  by 

Fenner,  J.  This  is  an  action  to  enforce  a  minor's  mortgage  on 
property  in  the  hands  of  a  third  possessor. 

The  mortgage  was  inscribed  in  1869,  after  the  plaintiff  had  attained 
the  age  of  majority,  and  was  not  reinscribed  within  ten  years.  By 
this  failure  to  reinscribe,  the  mortgage  perempted  and  the  effect  of  the 
•original  registry  ceased.    C.  C.  3369. 

The  exception  in  favor  of  minors,  married  women  and  interdicted 
persons,  made  in  the  concluding  paragraph  of  the  article,  has  no  appli- 
cation to  a  case  like  the  present,  where  the  disability  ha«l  ceased  when 
the  origtiial  registry  was  made.  This  has  been  <leliberately  and  re- 
peatedly decided.  Lemle  vs.  Thompson,  34  Ann.  1041 ;  Smith  vs. 
Thompson,  35  Ann.  943;  Watson  vs.  Boudurant,  30  Ann.  11. 

While  we  listened  with  interest  and  attention  to  the  argument  of 
plaintiff^s  counsel  in  favor  of  a  reversal  of  the  jurisprudence  of  this 
•Court  on  this  and  other  points,  we  are  not  convinced  of  the  propriety 
-of  doing  so,  and  prefer  to  hold  our  course  in  anHquas  v^ias. 

Judgment  affirmed. 
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No.  1146. 

The  State  of  Louisiana  vb.  Chakles  Robertson  alias  Lewis 

Robertson. 

A  person  to  whom  complaint  has  been  made  by  the  victim  of  a  rape,  when  placed  on  the 
TfitneAs  stand,  cannot  be  permitted  to  repeat  all  Ihe  detailn  of  the  ontiage  and  the  name 
of  the  ravisher  as  reported  to  her,  bni  can  only  testify  as  to  the  fact  of  the  complaint 
being  made  and  as  to  the  condition  of  the  victim  when  makinc  the  complaint.  Snch 
tentimony  is  not  to  be  regarded  as  independent  and  original  evidence  to  establish  the 
guilt  of  the  accused,  but  its  purpose  is  to  support  the  testimony  of  the  person  outraged. 

The  counsel  for  one  accnsed  of  such  crime,  who  seeks  to  impeach  the  testimony  of  the  prin- 
cipal witness  by  showing  contradictions  between  the  statements  of  snch  witneaa  made 
on  the  preliminary  examination  and  those  made  on  the  trial,  shoald  bepermittad  to- 
read  parts  of  the  previous  deposition  and  ask  the  witness  if  she  had  so  testified,  and 
should  not  be  compelled  first  to  read  to  her  the  entire  deposition  out  of  the  presence  of 
the  court  and  jary. 

APPEAL  from  the  Criminal  District  Coui-t  for  the  Parish  of  OrleanB. 
Boman,  J. 


M,  J.  GunningJumiy  Attorney  Genera],  for  the  State,  Appellee. 
<7.  <7.  Foley  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.    The  defendant  appeals  from  a  sentence  of  imprisonment 

at  hard  labor  for  life  on  conviction  for  rape. 

The  grounds  of  his  appeal  appear  in  two  bills  of  exception  found  in 

the  record. 

I. 
One  is  to  the  following  effect: 

The  only  direct  testimony  against  the  accused  touching  the  commis* 
sion  of  the  offense  charged  was  that  of  the  alleged  victim  of  the  out- 
rage. 

Another  witness  was  called  by  the  State,  who  stated  that  the  prose- 
cutrix made  complaint  to  her  of  the  commission  of  the  offense  soon 
after  its  alleged  occurrence,  and  was  proceeding  to  repeat  the  details 
of  the  affair  and  to  give  the  name  of  the  offender  as  told  her  by  the 
prosecutrix,  when  objection  was  made  to  such  disclosures  by  the  wit- 
ness, on  the  ground  that  the  matters  about  which  the  witness  was  pro- 
ceeding to  testify  were  not  a  pare  of  the  res  gesUe  and  were  therefore 
inadmissible.  The  objection  w^as  overruled  and  tlie  witness  permitted 
to  state  that  the  prosecutrix  said  that  the  accused  was  the  perpetrator 
of  the  outrage  upon  her. 

This  was  error. 

Tiie  object  of  calling  this  witness  was  not  to  furnish  original  or  inde- 
pendent proof  to  support  the  charge  itself,  but  the  sole  parpose  and-. 
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eflTect  of  such  evidence  was  to  sustain  tlie  testimony  of  the  prosecutrix 
— tJie  principal  witness. 

Wo  find  in  Bishop  on  Criminal  Procedure  the  following  exprcsniou^ 
on  this  point: 

''The  principal  witness  therefore  in  these  cases  stands  in  a  particu- 
larly delicate  situation  before  the  jury;  and  the  law  has  defined  by 
What  methods  and  within  what  limits  her  testimony  may  be  supported 
or  impeached.  •  ♦  •  After  this  principal  witness  has  testified 
against  the  accused,  the  government  may  introduce  witnesses  to  sus- 
tain her  evidence  of  complaint  made  by  her  recently  after  the  occur- 
rence of  the  alleged  outrage,  together  with  evidence,  if  there  is  such, 
of  marks  of  violence  seen  on  her  person.  But  according  to  the  general 
doctrine,  the  particulars  of  the  offense,  as  she  stated  them,  and  the 
name  of  the  person  charged  by  her  with  committing  the  crime,  cannot 
thus  be  produced."  And  this  doctrine  is  supported  by  frequent  adju- 
dications. 

II. 

The  prosecutrix  or  principal  witness  had  testified  before  the  recorder 
at  the  preliminary  trial,  and  her  testimony  had  been  reduced  to  writ- 
ing. On  the  trial  before  the  district  court,  and  on  the  cross-examina- 
tion of  this  witness,  the  attorney  for  the  accused  produced  this  previous 
testimony  of  the  witness  given  before  the  recorder,  and  with  a  view 
of  laying  a  foundation  for  impeaching  the  testimony  of  the  witness 
just  taken  on  the  trial,  by  showing  discrepancies  or  contradictions 
between  it  and  tliat  of  the  preliminary  examination,  read  to  the  wit- 
ness parts  of  said  previous  testimony,  to  be  followed  by  the  inquiry 
whether  she  had  so  testified,  when  objection  was  made  to  this  mode 
of  proceeding— on  what  ground  it  does  not  appear — and  the  objection 
was  sustained. 

It  appears  from  the  bill  of  exceptions  that  the  trial  jndge  required 
the  counsel  to  let  the  witness  read  the  whole  of  her  said  previous  tes- 
timony, if  she  could  read,  and  if  not  (such  was  the  case  in  this  instance) 
then  to  take  the  witness  into  another  room,  with  the  district  attorney, 
under  charge  of  a  deputy  sheriff,  and  there  to  read  to  the  witness  the 
whole  of  her  testimony— and  then  return  to  the  court-room  and  in 
presence  of  the  jury  and  ask  the  witness  if  the  testimony  read  to  her 
was  correct  or  not;  and  then  if  it  appeared  that  the  testimony  had 
been  read  over  to  the  witness  by  the  recorder  before  she  signed  it,  and 
had  been  signed  by  her,  and  had  been  duly  certified  as  correct  by  the 
recorder,  and  having  been  admitted  to  be  correct  by  the  witness,  that 
then  the  whole  of  said  testimony  might  be  read  to  the  jury,  but  that. 
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lie  woald  not  allow  counsel  to  read  a  pare  of  the  testimony  or  even  the 
whole  of  it  before  the  witness  had  thus  been  given  an  opportunity  to 
say  whether  that  was  the  evidence  given  by  her  before  the  recorder- 
To  such  ruling  of  the  judge  the  counsel  reserved  his  bill. 

We  have  no  hesitation  in  saying  that  the  counsel  was  proceeding 
regularly  and  properly  when  thus  summarily  stopped.  We  know  of 
no  law  and  have  referred  to  none  which  requires  all  this  circumlocu- 
tion and  circuity  of  action  imposed  by  the  trial  judge  as  a  condition 
precedent  to  the  accomplishment  of  the  purpose  had  in  view  by  the 
counsel  of  the  accused.  He  was,  in  pur  opinion,  strictly  in  line  when 
these  requirements  were  made  upon  him,  and  he  was  entirely  justifi- 
able in  declining  to  accede  to  them. 

We  are  satisfied  that  the  accused  was  seriously  prejudiced  by  these 
erroneous  rulings,  and  by  reason  of  the  same  the  case  must  be  remanded. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of  the 
jury  in  the  lower  court  be  set  aside,  and  the  sentence  of  the  court  be 
avoided  and  reversed,  and  the  case  remanded  to  be  proceeded  with 
according  to  law  and  the  views  herein  expressed. 


No.  1142. 

LUCINDA  AND  A.  McGuiRE  WiLLIAMS  AND  HUSRANDS  VS.  THR  WEST- 
ERN Star  Lodge  No.  24, op  Free  and  Accepted  Masons  of 
Monroe. 

1.  Priyate  corporations  mapt  be  authorized  by  the  lexislatare  or  established  according  to 
law.  When  legally  established,  they  may  hold  roal  estate,  and  reoeive  legacies  and 
donations. 

They  may  enact  statutes  and  by  laws  for  their  government. 

The  right  of  saccession  is  inherent  to  their  nature,  and  they  transmit  their  saocessions  and 
their  rights  of  property. 
■%.    A  corporation  cannot  fulfill  another  office  of  public  or  personal  trust. 

A  corporation  legally  established  may  be  dissolved  by  an  act  of  the  legislature,  if  they 
deem  it  necessary  for  the  public  interest. 
3.,  The  Grand  Lodge  was  incorporated  by  an  act  of  the  legislatare  In  1816,  and  given  fall 
powers  to  hold  real  estate  aud  to  receive  donations  and  legaoiea.  It  also  chartared  all 
such  subordinate  lodges  as  the  Grand  Lodge  had  at  that  time  created,  and  Gonferred 
upon  them  equal  powers. 

By  the  set  of  1819,  all  lodges  that  had  been  organised  in  the  inierim,  were  Illcewise  incor- 
porated, and  those  which  might  be  subsequently  organised  also.  * 

4.  As  a  general  rule  tho  question  as  to  the  forfeiture,  or  dissolution  of  charters  and  acts  of 
incorporation  is  one  which  concerns  the  public  order,  and  the  corporation  is  presumed 
to  exist  for  all  purposes  of  Justice  until  the  forfeiture  is  declared  by  the  Judgment  of  a 
competent  court  in  some  proceeding  to  which  the  State  is  a  party. 

5.  New  legislation  cannot  be  engrafted  upon  diflTerent  and  distinct  suliiJeot  matter  by  way 
of  amendment  wlthont  mention  being  made  of  the  object  in  the  title;  but  any  sabiect 
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milter  that  is  gvnnaen  to  the  original  text  may  ho  incorporated  withoat  heing  amenable 
to  thia  oliiJection,  if  it  be  atated  in  the  title  what  particular  law  is  to  be  thereby  amended 
er  roTersed. 

6.  Srery  disposition  by  which  the  donee  or  the  legatee  is  charged  to  preserve  for  or  to  return 
to  a  third  person  is  null ;  though  a  disposition  by  which  a  third  person  is  called  to  take 
the  gift  in  case  the  donee  does  not  take  it  is  valid ;  and  so  is  a  disposition  by  which  the 
nsnfinct  is  given  to  one  and  the  naked  property  to  another. 

7.  The  intention  ef  the  testator  mast  principally  be  endeavored  to  be  ascertained  without 
departing  fh>m  the  proper  signification  of  the  terms  of  the  testament,  and  same  mast  be 
understood  in  the  sense  in  which  it  can  have  effect  rather  than  that  in  which  it  can  have 
none.  The  intention  of  the  testator  must  prevail  over  the  grammatical  meaning  of  the 
words  employed  in  the  testament,  if  from  other  dispositions  contained  therein  or  other 
words  employed,  it  is  manifest  that  he  had  another  thought  than  that  the  terms  em- 
ployed in  a  pariioular  disposition  would  otherwise  convey 

8.  "Legacies  to  pious  uses  *'  are  those  which  ars  destined  to  some  work  of  piety,  or  object 
of  charity,  and  are  highly  favored  by  the  law,  on  account  of  their  motives  for  sacred 
uses  and  their  advantage  to  the  public  weal. 

APPEAX  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
Taung,  J. 

Ludeling  <&  StiUman  for  Plaintiffs  and  Appellants. 

Potts  dt  Hudson  ;  Stubhs  dc  Bussell  and  Boatner  &  Boainw  for  De- 
fendants and  Appellees. 

The  opinion  of  the  Court  was  delivered  bj 

Watkins,  J.  The  plaintiffs,  alleging  themselves  to  be  universal 
legatees  under  the  last  will  of  Louisa  L.  McGaire,  deceased,  seek  to 
have  item  third  of  said  testament  declared  null  and  of  no  effect,  on 
the  following  grounds,  viz : 

1st.  Because  the  testatrix  gave  and  bequeathed  to  the  Western  Star 
Lodge  No.  24  of  Free  and  Accepted  Masons,  of  Monroe,  La.,  her  plan- 
tation on  Bayou  de  Suard,  requesting  among  other  things,  'Hhat  the 
net  revenues  of  said  property  be  used  by  said  lodge  for  the  support 
and  education  of  the  necessitous  widows  and  orphans  of  deceased 
Masons,"  and  that  said  clause  or  item  of  the  testament  was  incorpo- 
rated into  it  through  undue  influence  and  contrary  to  her  real  wishes. 

2d.  That  same  is  null  and  void  because  it  contains  substitutions 
BXidfidei  commissa,  and  invests  said  defendant  lodge  with  a  title  stripped 
forever  of  use  and  right  of  disposal;  creating  a  tenure  which  has  no 
warrant  in  the  laws  of  Louisiana  f^  takes  the  plantation  out  of  the 
reach  of  commerce  -,  changes  the  nature  of  the  title  she  transmits,  and 
creates  a  perpetuity  unauthorized  by  law  and  against  the  intent  and 
policy  of  the  State,  and  at  variance  with  its  settled  jurisprudence 
thereof. 

3d.    The  Western  Star  Lodge  No.  24,  F.  and  A.  Masons,  of  Monroe^ 
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is  not  an  incorporated  institution  or  corporation  organized  under  the 
laws  of  tJiis  State,  and  had  not  the  capacity  to  take  or  receive  a  leg- 
acy or  bequest  of  the  testatrix,  and  same  lapsed — if  otlierwise  valid — 
for  the  want  of  a  donee  witli  capacity  to  receive ;  and  if  same  was  in- 
corporated, it  was  and  is  only  authorized  "to  manage  its  own  affairs," 
and  *'canuot  fulfill  an y  oflBce  of  personal  trusty"  and  that  the  item 
-complained  of  constitutes  said  lodge  a  trustee  for  the  necessitous  wid- 
ows of  deceased  Masons,  and  for  whom  said  lodge  is  required  to  man- 
age and  control  the  plantation  bequeathed,  contrary  to  law,  and  the 
purposes  for  which  said  Lodge  was  organized. 

They  complain  of  the  act  of  the  testamentary  executors  in  surrend- 
ering the  property  to  the  Lodge,  and  allege  that  they,  in  addition, 
surrendered  lots  4,  5  and  6  of  sec.  10,  townsliip  18,  range  4,  containing 
128  acres,  wliich  is  not  a  part  of  the  McGuire  plantation,  and  was  not 
embraced  in  the  clause  or  item  three  of  the  testament. 

All  of  the  members  of  the  Western  Star  Lodge  ai*e  enumerated  in 
petition,  and  their  prayer  is  **that  the  Western  Star  Lodge  No.  24  of 
F.  and  A.  Masons,  of  Monroe,  and  the  several  members  thereof,  as 
well  as  the  testamentary  executors  and  lessee,  be  cited  :  and  they  as  uni- 
versal legatees  under  said  will,  be  declared  the  owners  of  said  planta- 
tion and  revenues,  with  legal  interest,  and  that  the  executors  render  an 
account. 

The  defendants  join  in  an  exception  of  no  cause  of  action,  which 
was  referred  to  the  merits,  and  they  thereafter  tile  separate  answers. 

The  answer  on  the  part  of  the  lodge  is  that  it  was  organized  and  in- 
stituted on  the  authority  of  the  Grand  Lodge  of  the  State,  duly  char- 
tered by  the  legislature  thereof,  and  whereby  it  was  vested  with  full 
power,  authority  and  capacity  to  receive,  take  and  apply  bequests  and 
Hionations,  for  the  uses  and  purposes  intended  by  the  institution  of  the 
Masonic  order. 

It  admits  the  receipt  of  the  plantation  in  controversy  from  the  ex- 
ecutors of  the  will  of  Mrs.  McOnire,  and  the  lots  mentioned  as  separ- 
ate therefrom,  though  insisting  that  same  formed  a  part  of  the  planta- 
tion and  were  anciently  purchased  for  the  purpose  of  timber  use,  and 
which  is  frequently  overflowed  and  of  little  value  otherwise. 

It  specially  denies  that  the  item  of  the  testament  complained  of  con- 
tains either  a  substitution  or  fidei  commissum,  and  **  avers  that  said 
<l(mation  was  nmde  to  it  (said  Lodge)  simply,  directly  and  uncondi- 
tionally, without  any  restraint  as  to  its  future  disposition,  and  that  it 
now  owns  and  holds  the  same  in  fee  simple  and  in  its  own  right  and  in 
ahsoiuie  and  unconditional  ownership,'*^  and  a  prayer  is  made  for  the 
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Tejection  of  all  of  the  plaintiffs'  demand ;  and  in  the  event  of  judgment 
against  the  Lodge  that  there  be  an  allo^vance  in  its  favor  of  tlie  sum  of 
^2200,  for  the  reimbursement  of  expenditures,  betterments,  taxes  and 
repairs. 

The  executors,  in  substance,  adopt  tlie  answer  of  the  Lodge  and 
insist  upon  tlieir  exception. 

r. 

The  question  first  to  be  considered  is  whether  in  1882,  when  the 
testatrix  died,  the  Western  Star  Lodge  No.  24,  F.  and  A.  M.,  was  an 
incorporated  institution,  possessing  tlie  capacity  to  take  and  receive 
this  bequest.  It  is  argued  that  this  question  is  vital ;  and  if  the  defen- 
dant Lodge  cannot  show  its  incorporation  and  capacity  to  take  and 
receive  tlie  bequest  in  question  the  controversy  is  at  an  end. 

Private  corporations  must  *'be  authorized  by  the  Legislature  or 
established  according  to  law."    R.  C.  C.  432. 

Corp(»ration8  legally  established  '*niay  possess  an  estate,"  and  "are 
<japable  of  receiving  legacies  and  donations;"  and  "may  enact  statutes 
and  regulations  for  their  own  government."    R.  C.  C.  43,3. 

The  right  of  succession  is  inherent  to  the  nature  of  corporations,  and 
they  transmit  to  their  successions  their  rights  and  property  R  C 
C.  434.  r      J.       .     . 

A  corporation  cannot  fulfill  another  office  of  personal  trust     R  C 
C.  441.  ... 

A  corporation  legally  established  may  be  dissolved  by  an  act  of  the 
Legislature,  if  they  deem  it  necessary  or  convenient  to  the  public 
interest.    R.  C.  C.447. 

From  the  record  it  appears  that  on  the  18th  of  March,  1816,  the  Leg- 
islature of  the  State  incorporated  the  Grand  Lodge  of  the  State  of 
Louisiana,  upon  the  petition  of  certain  members  thereof,  for  the  pur- 
poses of  the  promotion  of  the  good  of  the  craft,  and  the  dissemination 
of  charity  and  benevolence ;  and  which  declared  "that  the  several  per- 
«on8  hereinbefore  named,  and  others  who  are  or  may  become  members 
of  the  said  Grand  Lodge,  and  their  succession,  shall  be  and  thei/  are 
hereby  deemed  to  be  a  body  corporate  and  politic  in  name  and  deed,  by 
the  style  of  the  Grand  Lodge  of  the  State  of  Louisiana,  and  by' the 
said  name  and  style  shall  have  perpetual  succession  *  •  •  ♦  a^^ 
shall  have  full  power  to  make,  alter,  amend  and  change  such  by-laws' 
as  may  be  agreed  on  by  the  members  of  same." 

It  was  further  enacted  that  said  Grand  Lodge  shall  have  full  power 
^'  to  take,  hold  and  enjoy  real  and  personal  property  •  •  •  •  ^nd 
to  receive,  take  and  apply  any  bequest  or  donation  as  may  be  made  to 
and  for  the  uses  and  purposes  intended  by  the  said  institution." 
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It  furtJier  proTided  ''that  all  the  regular  lodges  already  constitnted,. 
under  the  power  and  jurisdiction  of  the  Grand  Lodge,  are  herdfy  de^ 
elared  to  be  bodies  corporate  and  politic  in  name  and  deed  «  •  » 
with  equal  patoers  to  those  which  are  lieieby  given  to  the  said  Grand 
Lodge,  so  long  as  said  Lodges  remain  under  the  power  and  jurisdic- 
tion of  said  Grand  Lodge/'  etc. 

The  record  further  discloses  that  on  the  11th  of  February,  1819,  the 
legislature  enacted  an  act  supplemental  to  the  act  of  1816,  the  pro- 
visions of  which  are  "that  all  the  regular  lodges  which  have  been  consti- 
tuted by  the  Grand  Lodge  of  the  State  of  Louisiana  since  the  passage 
of  the  act  to  which  this  is  a  supplement,  as  well  as  all  the  regular 
lodges  which  shall  be  hereafter  constituted  by  the  same,  are  hereby 
declared  to  be  bodies  corporate  and  politic  *  *  with  equal  powers,, 
to  those  which  are  given  to  the  said  Grand  Lodge  by  the  said  act,  etc." 

The  record  also  discloses  that  on  the  20th  of  April,  1872,  the  act  of 
March  18, 1816,  was  further  amended  and  supplemented  by  the  legisla- 
ture by  conferring  upon  the  Grand  Lodge  of  tlie  State  power  to  «eK, 
mortgage  or  otherwise  encumber  any  species  of  property ;  to  borrow 
money  upon  mortgage  of  real  estate,  or  pledge  of  personal  property } 
to  issue  bonds,  etc.,  "and  that  these  powers  shall  attach  to  all  the  reg- 
ular lodges  which  have  heretofore  been  or  shall  hereafter  be  constituted 
by  the  said  Grand  Lodge,  etc." 

It  is  obvious  that  these  statutes  confer  full  and  plenary  power  upon 
the  Grand  Lodge  and  upon  all  other  lodges  which  have  been  consti- 
tuted by  the  Grand  Lodge  since  their  enactment,  to  take  and  receive ; 
to  use  and  dispose  of  such  property  as  is  designated  in  the  testamentary 
bequest  under  consideration. 

But  it  is  earnestly  argued  by  plaintiffs'  counsel  that  the  laws  of  1816 
and  1819  were  repealed  by  the  provisions  of  art.  123  of  the  Constitution 
of  1845,  which  forbade  the  a-eation  of  corporations  by  the  legislature,, 
coupled  with  the  provisions  of  art.  142  of  the  same  instrument  which 
contains  the  usual  repealing  clause. 

A  similar  provision  is  contained  in  the  Constitution  of  1879 ;  but  we 
consider  that  same  did  not  have  the  effect  claimed  for  the  quoted  pro- 
vision of  the  Constitution  of  1845.  It  was  not  an  express  repeal,  and 
cannot  be  fairly  construed  into  a  repeal  by  implication. 

The  object  the  franiers  of  those  two  instruments  evidently  had  in 
view  was  to  remedy  the  existing  evil,  of  permitting  the  legislature  to 
create  an  unlimited  number  of  private  corporations  to  the  great  detri- 
ment of  the  public  interest.  It  certainly  was  not  their  purpose  to 
thereby  annihilate  all  the  private  corporations  in  the  State,  and  with- 
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out  regard  to  the  disastronB  results  such  a  sweeping  repeal  might 
produce. 

This  Court's  predecessors  have,  in  at  least  one  well  considered  case,, 
maintained  a  contrary  view  to  the  one  that  is  pressed  upon  our  atten-^ 
tion  by  plaintiffs'  counsel.  We  refer  to  the  case  of  Polar  Star  Lodge 
No.  1  vs.  Polar  Star  Lodge  No.  1, 16  Ann.  53  et  seq.  In  that  case  the 
Court  said :  ''In  181B,  the  legislature,  by  a  general  law,  incorporated 
the  Grand  Lodge  of  Louisiana,  and  all  other  lodges  under  its  jurisdic- 
tion, so  long  as  said  lodges  should  remain  under  the  power  and  juris- 
diction of  said  Grand  Lodge." 

"  In  1819,  the  power  conferred  by  the  legislature  upon  the  Grand 
Lodge  to  create  masonic  corporations  under  \t%  jurisdiction  is  in  these- 
words,  viz :  Be  it  enacted,  etc.,  That  all  the  regular  lodges,  which 
have  been  constituted  by  the  Grand  Lodge  of  the  State  of  Louis- 
iana since  the  passage  of  the  act  to  which  this  is  a  supplement  (1816) 
as  well  as  all  the  regular  lodges  which  shall  be  hereafter  constituted  by 
the  same,  are  hereby  declared  to  be  bodies  corporate  and  politic,  in 
name  and  deed  *  *  with  equal  powers  to  those  given  to  said  Grand 
Lodge  by  said  act,  etc.  *  *  *  In  February,  1855,  the  Grand  Lodge 
granted  a  charter  to  the  Polar  Star  Lodge  \o.  1.  This  Lodge,  being- 
the  only  masonic  body  of  that  name,  continued  to  act  under  the  juris- 
diction of  the  Grand  Lodge  until  1868." 

Again:  ''As  a  general  rule,  tlie  question  as  to  the  forfeiture  or  disso- 
lution oi  charters  and  acts  of  incorporation  is  one  which  concerns  the 
public  order,  and  the  corporation  is  presumed  to  exist  for  all  purposes  of 
jtistice  until  the  forfeiture  is  declared  by  tf^e  judgment  of  the  court  in 
some  proceeding  in  which  tlie  State  is  a  party.  No  provision  has  been 
made,  which  we  recollect,  for  the  surrender  of  charters,  except  those  in 
1812,  in  relation  to  banks.  Whether  the  Grand  I^odge  has  the  power 
to  declare  the  forfeiture  of  Masonic  chartei-s  granted  by  itself,  or  to 
receive  tlie  surrender  of  tlie  saiue,  is  not  now  necessary  to  determinef 
for  it  does  not  appear  that  it  has  accepted  the  surrender  of  the  charter 
of  1855,  nor  declared  the  forfeiture  of  the  sauie.  It  must,  therefore,  b» 
assumed  that  it  still  exists." 

The  authority  of  that  case  is  seriously  questioned  by  plaintiffs'  coun- 
sel; but,  in  our  opinion,  without  avail.  That  suit  was  brought  to 
annul  a  donation  of  real  property.  It  was  made  a  question  therein 
whetlier  the  plaintiff  was  the  same  corporation  as  that  formed  in  1855^ 
or  one  having  its  origin  since  the  donation  was  made  in  1858. 

It  is  obvious  that  this  question  was  a  vital  one  in  that  case^  and  if 
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the  plaintiff  conld  not  trace  back  its  origin  to  a  t\n\e^.  imterior  to  the 
date  of  the  act  of  donationj  that  the  controversy  tlierein  was  ended. 
The  Court  in  that  case  used  this  argument,  and  we  tliink  witli  propriety: 
^'  It  is  further  argued  by  the  plaintiffs^  counsel  that  the  Western  Star 
Lodge  No.  24  is  only  an  auxiliary  corporation  and  possessed,  as  such, 
only  such  corporate  powers  as  have  been  delegated  to  it  by  the  Grand 
Xiodge.  This  is  an  error.  The  acts  of  the  Legislature,  above  quoted, 
cot  only  declares  that  the  Grand  Lodge  is  a  body  corporate  and  politic, 
but  it  likewise  declares  that  all  the  regular  lodges  which  have  been 
constituted  by  the  Grand  Lodge,  as  well  as  all  the  regular  lodges 
which  shall  be  hereafter  constituted  by  the  same, '  are  hereby  declared 
to  be  bodies  politic  and  corporate,'  etc.  While  some  may  bo  subordi- 
nate Masonic  bodies,  they  are  at  the  same  time  independent  corpora- 
tions— each  one  deriving  its  charter  from  the  State  by  and  through  acts 
of  the  Legislature.^' 

It  is  also  insisted  that  Act  No.  72  of  1872,  amending  act  of  1816,  is 
unconstitutional,  because  same  does  not  express  its  "object  or  objects 
in  its  title."  Art.  114  of  Const.  1868 ;  and  strong  reliance  is  placed  on 
5  Ann.  93  and  11  Ann.  723,  as  bearing  ont  the  contention.  In  our 
view  that  act  was  not  essential  to  the  existence  or  perpetuity  of  the 
Western  Star  Lodge  No.  24. 

While  it  is  true  that  new  legislation  upon  a  distinct  and  different  sub- 
ject matter  cannot  be  incorporated  into  an  existing  statute  hy  way  of 
amendment^  without  mention  being  made  of  its  object  in  the  title,  it  is 
«qually  true  that  any  subject  matter  that  is  germain  to  the  original 
text  may  be  thus  incorporated  without  being  open  to  objection. 

The  title  of  Act  No.  72  of  1872  is  as  follows,  viz :  "An  act  to 
amend  the  second  section  of  an  act  entitled  an  act  incorporating  the 
Grand  Lodge  of  the  State  of  Louisiana,  etc.''  The  section  thus 
amended  confers  ui>on  the  Grand  Lodge  the  power  to  take,  hold  and 
•enjoy  real  and  personal  property,  and  to  receive,  take  and  apply  any 
bequest  or  donation ;  and  its  amendment  consists  solely  in  the  mdar^- 
ment  of  the  powers  thereby  conferred,  by  authorizing  it  to  sell,  mort- 
gage, encumber  or  pledge  such  property,  and  to  borrow  money  on  the 
faith  of  it,  and  to  issue  bonds  or  other  obligations  to  pay  money. 
This  amendment  was  clearly  indicated  in  the  title  of  the  act,  and  the 
act  itself  is  not  amenable  to  the  objection  urged  against  it. 

We  are  therefore  of  the  opinion  that  the  Western  Star  Lodge  No.  24, 
F.  and  A.  M.,  was,  at  the  date  of  the  probate  of  Mrs.  McGnire's  will, 
«  private  corporation,  chartered  by  the  legislature  and  possessing  at 
the  time  full  power  and  capacity  to  take  and  receive  the  beqaest 
therein  contained.  We  are  also  of  the  opinion  that  no  formal  accept- 
ance by  the  lodge  of  the  eJiarter  conferred  by  a  legislative  enactment 
was  at  all  necessary ;  the  fact  that  the  lodge  acted  under  its  charter 
from  the  Grand  Lodge  furnishes  conclusive  proof  of  such  acceptance ; 
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-and  the  record  furDisliea  abundant  evidence  thnt  said  lodge  lias  so 
acted  through  a  long  series  of  j^ears,  and  is  so  acting  at  this  time.  It 
•lias  also  accepted  the  bequest  in  express  terms  and  \^  now  in  the  enjoy- 
ment of  the  property. 

The  plaintiffs  are  universal  and  residuary  legatees  or  testamentary 
Jieirs,  and  are  themselves  recipients  of  tiie  bounty  of  the  decedent. 
They  occupy  the  same  position  us  creditors  or  simple  heirs  of  the  de- 
ceased and  have  no  right  to  sue  for  the  reduction  of  any  donation  made 
by  the  deceased,  unless  it  be  of  such  dispositions  as  are  reprobated  by 
law.    R.  C.  C.  1504, 1519. 

The  clause  or  item  of  the  testament  coni plained  of  as  null  afid  void 
reads  as  follows,  viz:  '*l  give  and  bequeath  to  Western  Star  Lodge  No. 
24,  F.  and  A.  Masons  of  Monroe,  my  plantation  on  bayou  de  Suard  in 
the  parisli  of  Ouachita,  desiring  and  requestinff  that  after  the  payment 
of  the  first  year's  revenues^  after  my  death,  to  Annaretta  Williams,  as 
directed  in  item  one,  and  the  securing  of  a  home  for  Eliza  Vinson  to 
tlie  value  of  five  hundred  dollars  the  net  revenues  of  said  property  be 
"used  by  said  lodge  for  the  support  and  education  of  the  necessitous 
widows  and  orphans  of  deceased  Masons,  within  the  jurisdiction  of 
said  lodge. 

'*  1  further  give  and  bequeath  to  Western  Star  Lodge  No.  24  the  dia- 
mond pin  given  by  the  late  Mr.  Pargoud  to  my  husband,  R.  F.  McGuire, 
the  lodge  to  make  such  disposition  of  it  as  they  shall  see  proper." 

The  plaintiffs  allege  that  this  item  is  null  and  void,  because  it  con- 
tains substitutions  and  Jidei  commissa  and  invests  said  lodge  with  a 
title  that  is  stripped  forever  of  use  and  the  right  of  disposing  of  same, 
tliereby  creating  a  trust  or  tenure  which  has  no  warrant  in  law  and 
takes  the  property  bequeathed  out  of  commerce. 

On  the  other  hand,  the  lodge  contends  that  said  item  three  contains 
neither  a  substitution  nor  afidei  commissuvi,  but  that  it  conveys  to  the 
lodge  an  absolute,  unqualified  and  indefeasable  title  in  fee  simple  to 
the  property  bequeathed  for  the  purposes  and  objects  of  that  institu- 
tion. 

The  lodge  announces  that  the  objects  of  Masonry  are  charity  to  all 
mankind,  and  especially  to  members  of  the  order  and  their  families; 
assistance  to  the  distressed  and  unfortunate  and  the  poor  and  needful, 
-and  aid  to  the  widows  and  orphans  of  deceased  members  of  the  craft, 
within  their  own  jurisdiction  and  beyond  iti  in  so  far  as  they  are  able. 

Let  us  see  whether  the  item  of  the  testament  under  consideration  is 
.amenable  to  the  charge  preferred  against  it. 

Tlie  code  provides  that :  "Substitutions  and  fidei  commissa  are  and 
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remain  prohibited.  Every  dlBpoeitioD  by  wbich  the  donee,  the  heir  or 
the  legatee  is  charged  to  preserve  for  or  to  return  a  thing  to  a  third  per* 
son  is  nullf  even  with  regard  to  the  donee,  the  inatitnted  heir  or  the 
legatee."    R.  C.  C.  1520. 

The  disposition  by  which  a  third  person  is  called  to  take  the  gift  in. 
case  the  donee  does  not  take  it,  is  not  a  substitution.    R.  C.  C.  1521. 

The  same  is  true  of  a  disposition  by  which  the  usufruct  is  given  to< 
one,  and  the  naked  ownership  to  another.    R.  C.  C.  1522. 

To  which  class  does  tJiis  disposition  belong,  if  either  ? 

The  Code  )iafi  provided  a  rule  for  the  interpretation  of  acts  of  last 
will.  It  declares  that  the  '' intention  of  the  testator  must  principally 
be  endeavored  t^  be  ascertained  without  departing  from  the  proper 
signification  of  the  terms  of  the  testament.'^    R.  C.  C.  1712. 

'*A  disposition  must  be  understood  iu  the  sense  in  which  it  can  have 
effect  rather  than  that  in  which  it  can  have  none."    R.  C.  C.  1713. 

In  8  Ann.  172,  The  State  of  Louisiana  vs.  The  Executors  of  John 
McDonogh  the  Court  said :  '^  The  intention  of  the  testator  must  pre- 
vail over  the  grammatical  meaning  of  the  words  which  he  has  used } 
provided  his  intention  is  ascertained  by  dispositions  contained ,  and 
words  used  in  the  will,  and  it  is  manifest  that  he  had  another  object, 
and  another  thought  than  that  which  the  terms  used  in  a  particular 
disposition  would  otherwise  convey. 

^' When  the  sense  of  a  particular  disposition,  resulting  from  the  en- 
tire instrument  has  been  ascertained,  courts  may  go  further  in  cases  of 
testaments  than  in  cases  of  contracts,  in  disregarding  the  grammatical 
meaning  of  the  words  used,  so  far  indeed  as  to  supply  words  omitted^ 
which  may  be  done  whenever  the  obvious  meaning  and  the  other  parts 
of  the  will  restore  these  words  naturally." 

Applying  these  simple  rules  to  the  interpretation  of  this  disposition 
in  question,  and  what  is  the  result  Y 

Can  we  ascertain  the  intention  of  the  testatrix  \(ithout  depai-ting 
from  the  therms  of  the  wiU  Y 

Can  such  a  construction  be  adopted  and  give  this  disposition  effect  t 
]f  the  true  intention  of  the  testatrix  prevails  over  the  grammatical 
signification  of  the  words  used  in  the  will,  is  the  idea  of  it  containing 
a  trust,  a  substitution,  or  fidei  commissum,  forfeited  or  overcome  T 

Does  it  show  that  Western  Star  Lodge  No.  24,  F.  and  A.  M.,  ''is 
charged  to  preserve  for  or  to  return  the  thing — the  plantation  bequeathed 
— to  a  third  person  T"  If  so,  for  what  third  person  is  it  to  be  so  pre- 
served, or  to  what  person  is  it  to  be  returned  Y  To  whom  did  this  tes- 
tament pass  the  title  at  the  testa trix^s  death?    The  words  employed 
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•are:  ''I  give  and  bequeath  to  Western  Star  Lodge  No.  24,  F.  and  A. 
Masons,  of  Monroe,  Louisiana,  my  plantation  on  bayou  de  Suard  in  the 
parish  of  Ouachita,  desiring  and  requesting  that  *  *  *  the  net  rev- 
enues of  said  property  be  used  by  said  lodge  for  the  support  and  edu- 
cation of  necessitous  widows  and  orphans  of  deceased  Masons,  etc." 

Is  there  any  difficulty  in  giving  eftect  to  this  disposition  t 

It  most  unequivocally  and  undeniably  gives  and  bequeaths  the  plan- 
tadon  to  the  Lodge.  It  does  not  direct  or  require  it  to  preserve  this 
plantation  for  any  one  named  or  designated.  It  does  not  direct  or  re- 
quire it  to  return  said  plantation  to  any  one  named  or  designated.  The 
testatrix  expresses  a  desire,  and  accompanies  same  with  the  request  of 
the  donee  that  the  net  revenues  of  tlie  plantation  sJiall  be  used  and 
employed  in  dispensing  certain  charities  enumerated.  This  request  is 
made  of  the  Western  Star  Lodge  as  a  charitable  institution. 

This  request  was  in  the  direction  of  the  objects  and  purposes  of  the 
order.  The  gift  is  made  to  the  same  person  of  whom  the  request  is 
made.    There  is  no  third  person  involved  in  the  matter. 

In  our  opinion  the  will  creates  neither  a  substitution  nor  a  fidei  com- 
missum. 

It  does  not  create  a  prohibited  trust,  or  remove  the  property  from 
the  theatre  of  commerce. 

''  This  legacy  clearly  belongs  to  a  class  known  to  the  civil  law  from 
the  foundation  of  Christianity  by  the  name  of  legacies  to  pious  uses. 
They  are  an  element  in  the  polity  of  municipal  administrations  in  all 
<}oun tries,  which  have  preserved  the  features  and  jurisprudence  of  Ro- 
man civilization.''    8  Ann.  246^  McDonogh's  will. 

''  Legacies  to  pious  uses  are  those  which  are  destined  to  some  work 
of  piety,  or  object  of  charity,  and  have  their  motive  independent  of 
the  cousideration  which  the  merit  of  the  legatees  might  procure  to 
them.  In  this  motive  consists  the  distinction  between  this  and  ordi- 
nary legacies.'^    Domat,  lib.  ix,  vol.  iv,  sec.  6,  par.  2. 

Legacies  to  pious  uses  are  highly  favoi:ed  by  the  law,  on  account  of 
their  motives  for  sacred  usages  and  their  advantage  to  the  public  weal; 
and  the  great  consideration  which  the  law  attaches  to  these  legacies 
eou^rols  tribunals  in  their  interpretation  of  them,  and  has  secured  for 
their  support  a  doctrine  of  approximation  which  is  coeval  with  their 
existence.    8  Ann.  246. 

It  is  far  better  that  the  good  lady,  who  honestly  desired 
to  make  a  munificent  donation  to  the  defendant  for  ''pious  uses,'' 
should  have  that  intention  carried  into  effect,  and  that  the  wants  of 
widows  and  orphans  be  supplied,  than  that  they  should  be  forced  to 
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rely  upon  the  niengre  clinrities  of  tire  world,  and  be  a  tax  npon  the 
people  of  tlie  parish  of  Ouachita. 

We  find  it  unuecessary  to  digest  and  collate  the  varioas  aathoritie» 
cited  in  the  briefs  of  counsel,  and  which  have  received  dne  considera- 

tiOD. 

Our  conclusion  is  that  item  three  of  Mrs.  McGuire's  will  was  a  legacy 
to  Western  Star  Lodge  No.  24,  F.  and  A.  Masons,  of  Monroe,  in  full 
men ershipf  with  a  destination  thereof  to  charitable  and  pious  uses;  and 
that  the  same  does  not  create  a  trust,  contain  a  substitution,  or  fidet 
commvtsumy  or  reniore  the  property  bequeathed  from  the  arena  of 
commerce.  We  are  of  the  opinion  that  the  several  small  lots  alleged 
to  be  separate,  and  detached  from  the  plantation  bequeathed,  were 
Considered  by  the  ancient  owner,  as  well  as  the  testatrix,  as  a  part  of 
same,  and  that  same  were  intended  to  form  a  reserve  for  timber  uses 
as  an  accessory  of  tiie  plantation ;  and  that  sach  a  fact  may  be  proved 
by  parol  and  by  general  reputation. 

Judgment  affirmed. 


No.  1143. 

Police  Jury,  Parish  of  Ouachita,  vs.  Mayor  and  City  Council 
op  monrok,  et  al. 

Police  JoriM,  like  all  other  corporatioDS  create<l  nnder  the  lawn  of  Loaislana,  are  artiflciat 
belDKn.  who  can  act  only  in  the  mode  preecribe«l  by  the  law  ereatiDf  them. 

2fo  oflBcer  of  a  police  Jury  can  legally  bind  or  stand  in  Judgment  for  the  oorporatlon  without 
special  authorization. 

Parol  testimony  is  inadmissible  in  proof  of  such  authorization,  as  police  Jniies  can  act  onlj 
by  ordinances  or  resolutions. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
Richardson,  J. 

Potts  dk  Hudson  for  Plaintiff  and  Appellee. 
Talbot  Stillman  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

PocH^:,  J.  Tliis  suit  is  brought  by  the  president,  on  behalf  of  the 
police  jury,  for  the  purpose  of  enjoining  the  cit^^  council  of  Monroe, 
and  other  parties  designated  as  ^'Tlie  Business  Men^s  Association,''' 
from  usurping  the  exclusive  power  and  privilege  of  the  police  jury  of 
establishing  and  regulating  public  ferries  tvithin  the  parish,  and  for 
damages  occasioned  by  the  defendants  by  means  of  a  f^ee  public  ferry 
which  they  have  established  on  the  Ouachita  river  opposite  Monroe. 
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Police  Jury  of  Oaachita  vn  City  Council  of  Monroe  et  al. 

After  flliiig  a  peremptory  exception  of  do  caase  of  action,  which 
was  overruleil,  the  defendants  get  up  a  general  denial,  followed  by 
several  special  defences. 

The  judgment  appealed  from  was  in  favor  of  tlie  city  council  of 
Monroe,  and  against  the  other  defendants,  perpetuating  the  injunction 
and  condemning  them  to  damages  in  the  sum  of  two  hundred  and  fifty 
dollars. 

On  appeal  the  defendants  composing  the  '*  Business  Men's  Associa- 
tion" assign  as  error  that  the  president  of  the  police  jury  is  without 
right  or  waiTant  in  law  to  stand  in  judgment  for  the  parish  of  Oua- 
chita. His  counsel  replies  that  the  defence  comes  too  late  and  that  it 
should  have  been  pleaded  in  limine. 

The  objection  is  not  levelled  at  the  caxmcity  of  the  president,  but  at 
the  latter^s  authority  to  stand  in  judgment  for  the  police  jury. 

The  general  denial  put  at  issue  the  allegation  in  plaintiff's  petition 
that  he  was  specially  autiiorized  to  institute  this  suit  in  the  name  and 
CD  behalf  of  the  jwlice  jury,  hence  there  was  no  cause  for  an  exception 
in  limine^  but  if  on  trial  the  alleged  authority  was  not  proved  it  is 
clear  on  reason  as  well  as  authority  tiiat  the  omission  can  be  invoked 
as  a  defence  by  an  assignment  of  errors  on  appeal.  Flower  vs.  O'Con- 
nor, 7  La.  196;  Notrebe  vs.  McKinney,  G  Rob.  13 j  Hyde  ct  al.  vs. 
Brashear,  19  La.  402;  Brunette  vs.  New  Orleans,  14  Ann.  120. 

Police  juries,  like  all  other  corporations  created  under  our  laws,  are 
artificial  beings  or  persons,  who  can  act  only  in  the  mode  prescribed 
by  the  law  creating  them,  or  in  the  manner  specified  in  their  organic 
law  or  character.  Bright  vs.  Metairie  Cemetery  Association,  33  Ann. 
58,  and  authorities  therein  cited. 

We  kno*v  of  no  law,  and  we  have  been  referred  to  none,  which 
vests  the  general  power  in  the  president  of  the  police  jury  to  act  for^ 
to  bind  or  represent  the  body  in  any  contract  or  judicial  proceedings 
without  special  autliority  thereto  from  the  corporation. 

But  the  contrary  doctrine  flows  from  the  very  nature  of  the  powers 
and  duties  conferred  on  and  required  of  such  corporations  by  the  laws 
creating  them. 

No  officer  of  such  corporations  can,  without  special  authority,  legally 
represent  tlie  body  before  the  courts  or  stand  in  judgment  for  the 
same.  Helluih  vs.  Mauri n,  8  La.  Ill ;  Capmartin  vs.  Police  Jury,  19 
Ann.  448. 

A  suit  instituted  by  the  president,  in  behalf  of  the  police  jury, 
without  special  authority  thereto,  could  create  no  legal  effects  binding 
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on  tlie  oorporatioD,  and  the  jadgment  rendered  therein  coold  not  be 
set  as  ren  judicata  against  the  corporation. 

It  foUows,  therefore,  that  in  the  instant  case,  in  the  absence  of  proof 
6f  legal  authority  in  the  president  to  stand  in  judgment  for  the  police 
jury,  tlie  judgment  rendered  below  against  these  defendants  would  be 
no  bar  to  a  future  action  by  the  parish  against  the  same  parties  and  for 
the  same  cause  of  action. 

This  conclusion  seems  to  be  conceded  by  plaintiff's  counsel,  for  in 
his  petition  he  distinctly  alleges  that  the  president  of  the  police  jury 
**i»  specially  authorized  to  institute  this  suit;''  but  the  record  dis- 
closes that  he  failed  to  make  even  an  attempt  to  prove  the  authori- 
sation. 

In  his  oral  argument  he  referred  as  proof  of  such  authorization,  to 
the  affidavit  of  plaintiff  in  support  of  the  injunction  prayed  for,  but  he 
could  not  have  been  serious  in  such  a  contention. 

Police  juries  act  only  by  ordinances  or  resolutions,  and  no  parol  tes- 
timony would  be  admissible  in  proof  of  either. 

These  considerations  lead  to  a  judgment  of  non-suit  against  plaintiff. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  from  be  an- 
nulled, avoided  and  reversed,  and  it  is  now  ordered  that  plaintiff^s 
demand  be  rejected  and  the  action  dismissed  as  in  case  of  non-suit  at 
his  costs  in  both  courts. 
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18  1018  No.  1145. 
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114    415I  ^^^  Jadgment  appealed  from  sustidned  a  motion  in  arrest  on  the  groiind  of  defect  in  tbe 

yerdict,  and  remanded  tfae  priaoner  to  ouatody  to  await  a  new  trial.  The  aooaaed,  oob- 
tending  that  tbe  legal  effect  of  anatalning  tbe  motion  in  arreat,  on  the  ground  atated. 
waa  to  terminate  tbe  case  and  to  entitle  bim  to  a  diachargu,  and  thas  to  make  it  a  final 
Judgment,  proaecutea  this  appeal  to  correct  the  alleged  error  in  remanding  him  ttf 
caatody. 

He  is  entitled  to  hare  the  qaeation  paaaed  on 

There  waa  no  error  in  the  action  of  the  Jadge  a  quo.  The  defeot  in  the  verdict  waa  that, 
being  special,  it  foand  accused  guilty  of  no  crime  denounced  by  law.  and  it  thus  falls 
under  tbe  authority  of  Foster's  case.  36  Ann.  657,  and  Burden's  case,  38  Ann.,  in  lioth 
of  which  tbe  verdict  was  set  aside  and  prisoner  remanded  tor  new  trial. 

The  ease  is  different  from  those  of  Day,  37  Ann.  785,  and  Murdock,  35  Ann.  729,  where  the 
verdicts  were  not  defective  in  form  or  substance,  but  were  only  set  aside  because  not 
warranted  by  the  indictment. 

Seasons  given  for  the  distinction. 

APPEAL  from  the  Second  District  Court,  Parish  of  Webster. 
i>reic,  J. 
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State  m.  Olirer. 


M,  J.  Ounningham,  Attorney  General,  for  the  State,  Appellee. 
Watkms  d  Watkins  for  Defendant  and  Appellant. 


The  opinion  of  the  Coart  was  delivered  b}' 

FsNNER,  J.  Defendant  was  tried  under  an  indictment  charging;  that 
te  did  '^  wilfally,  felonionaly  and  of  malice  aforethoaglit  shoot  Frank 
JKey,  with  intent  him,  then  and  there  to  kill  and  murder,"  etc. 

The  indictment  is,  in  every  respect,  properly  framed,  as  a  charge  of 
the  offense  denounced  by  Sec.  791  of  the  Revised  Statutes. 

After  due  trial,  the  jury  rendered  the  following  verdict:  ''We  the 
jury  find  the  prisoner  guilty  of  shooting  with  attempt  to  kill  and  ask 
for  him  the  mercy  of  the  court.^' 

Defendant  moved  for  a  new  trial  on  several  grounds,  and  also  filed 
a  motion  in  arrest  of  judgment  on  the  ground  that  ''the  verdict  is  not 
responsive  to  the  indictment,  and  the  variance  between  the  two  is  fatal 
4ind  the  accused  should  be  finally  discharged  as  in  effect  acquitted.'^ 

The  two  motions  were  tried  together,  and  judgment  was  rendered  as 
-follows:  "By  reason  of  the  law  and  the  failure  of  the  jury  to  find  a 
legal  verdict,  it  is  ordered,  adjudged  and  decreed  that  judgment  be 
■arrested,  the  verdict  of  the  jury  set  aside,  and  the  defendant  remanded 
to  the  custody  of  the  sheriff  for  a  new  trial." 

From  this  judgment  the  defendant  appeals,  claiming  that  the  effect 
•of  the  judgment  sustaining  the  motion  in  arrest  of  judgment  was  to 
terminate  the  prosecution  and  to  require  the  discharge  of  the  accused  $ 
•and  the  qualification  thereof  remanding  him  to  custody  for  a  new  trial 
was  erroneous  and  illegal. 

The  attorney  for  tlie  State  moves  to  dismiss  the  appeal  on  the  ground 
that,  in  criminal  cases,  appeals  only  lie  from  final  judgments,  and  that 
this  is  not  such  a  judgment.  He  cites  Rev.  Stat.  sec.  1001;  37  Ann.  62; 
33  Ann.  1228;  15  Ann.  347;  12  Ann.  890;  9  Ann.  69,  157;  8  Rob.  583. 

Undoubtedly  it  is  true  that  criminal  appeals  only  lie  from  final  judg- 
ments; but  the  contention  of  defendant  is  that  this  judgment  is,  in  its 
nature  and  legal  effect,  final;  and  that  the  judge  has  committed  error 
in  qualifying  it  and  thereby  denying  its  effect  as  a  final  judgment. 

Under  the  peculiar  circumstances  we  think  the  appeal  should  be 
maintained  and  the  question  passed  upon;  siuce,  if  the  nature  of  the 
judgment  rendered  be  such  as  to  terminate  the  prosecution  and  require 
the  discharge  of  the  prisoner,  it  is  intolerable  that  he  should  be  held 
in  custody  and  subjected  to  a  new  trial  and  judgment  therein,  before 
such  an  error  could  be  corrected. 

On  the  merits,  however,  we  think  the  judge  did  not  err  in  his  ruling. 
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The  defect  of  the  verdict  is  tiiat  it  Onds  the  priBoner  guilty  of  no 
crime  dcDounced  by  law.  It  falls  directly  under  the  authority  of  State 
vs  Foster,  36  Add.  857,  and  State  vs.  Burdon,  38  Ann. — not  yet  re- 
ported— in  both  of  which  cases,  after  setting  aside  the  verdict,  we 
remanded  them  for  new  trial. 

This  course  is  in  strict  accord  with  the  authorities.  Thus  Mr.  Bishop- 
says:  ''  There  ought  never  to  be  a  defective  verdict.  If  the  jury  bring 
in  a  defective  verdict,  it  is  in  the  power  equal!}'  of  the  piisoncr  and  of 
the  prosecuting  attorney  to  kave  it  set  right;  and  suppose  the  prisoner 
chooses  not  to  iuterfcj'e,  and  suffers  a  defective  verdict  to  bo  entered, 
as  liis  interest  would  always  prompt  liim  to  do,  in  preference  to  a  ver- 
dict of  guilty  in  due  form,  he,  by  thus  failing  to  interpose,  waives  his 
objection  to  being  put  a  second  time  in  jeopardy  for  the  same  offense. 
In  all  such  cases,  therefore,  the  verdict  is  simply  set  aside  as  a  nullity,, 
and  a  new  tiial  is  ordered.-'  1  Bishop  Cr.  Proc.  $  1016,  and  numerous 
cases  there  cited. 

The  cases  of  Day,  37  Ann.  785,  Mnrdock,  35  Ann.  729,  and  Pratt,  10 
Ann.  191,  were  of  a  different  character.  In  those  cases  the  verdict* 
were  not  defective  in  form  or  substance.  They  were  sufficient  verdicta 
for  crimes  denounced  by  law;  and  were  only  set  aside  because  not  war- 
ranted by  the  indictments.  The  defendants  could  not  have  objected 
to  the  recoi*dation  of  such  verdicts  and  the  implied  waiver  of  second 
jeopardy  did  not  arise.  Their  only  recourse  was  by  motion  in  arrest 
after  verdict. 

We  think  the  judge  a  quo  acted  in  full  accordance  with  law. 

Judgment  affirmed. 


lULJTB 
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61  }|g|  I.  N.  Glover  vs.  J.  H.  M.  Taylor. 

117  oral  ^'  ^  BUBpeoBiTe  appeal  bond  rooiting  in  tubsianee  that  it  is  i^iven  as  surety  that  appellant 
shall  prosecute  his  appeal,  and  pay  snch  judgment  as  may  be  rendered  against  him  is 
good. 

S.  A  devolotiye  appeal  bond  filed  in  the  clerk's  office  before  the  expiration  of  the  rstons 
day  fixed  in  the  order  of  appeal,  is  in  time. 

3.  An  agreement  entered  into  between  two  rival  candidates  for  a  pnblio  office,  whereby 
eaoh  one  of  them  undertakes  snd  binds  himself  to  pay  the  other,  in  case  of  his  own  eleo" 
lion,  one-half  of  the  net  profits  of  the  office,  for  the  term,  is  in  violation  of  good  order 
and  pnblio  polioy,  subversiTO  of  the  best  interests  of  society,  has  a  tendency  to  destrsy 
the  safo-gnards  of  the  ballot-box  and  cannot  be  enforced  by  the  ooorts. 

APPEAL  from  the  Third  District  Court,  Parish  of  Claiborne. 
Yonngj  J. 
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AUett  BarlcHilahy  John  A,  Biekardson  and  John  B.  Fhipps  for  Plaintiff 
and  Appellee. 

Egan  &  Pieraon  and  J.  W,  Holbert  for  Defendant  and  Appellant : 

The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Plaintiff  nioves  to  dismiss  this  appeal  on  the  following- 
grounds;  vie : 

1st.  That  the  suspensive  appeal  bond  is  not  conditioned  that  ap- 
pellant sltall  prosecute  his  appeal ',  nor  that  he  shall  pay  and  satisfy 
"whatever  judgment  may  be  rendered  against  him  if  he  be  cast  in  his 
appeal ;  ncr  tfiat  he  shall  pay  the  cost  of  both  the  Suprf  me  Court  and 
inferior  court  if  he  be  cast  in  his  appeal.^' 

2d.  That  there  is  no  order  of  appeal  to  support  the  bond  last  filed 
on  June  8, 1886. 

The  judge  a  quo  in  his  order,  granted  in  open  court  appeals  suspen- 
sive and  devolutive  returnable  to  tliis  Court  according  to  law  on  the- 
retnrn  day,  and  suspensive  appeal  bond  was  fixed  according  to  law 
and  the  deTohitive*iippeal  bond  at  $175. 

Appellant  furnished  a  suspensive  appeal  bond  in  the  sum  of  $1,300,. 
but  the  technical  sufficiency  of  same  is  complained  of  and  may  be 
open  to  objection— but  with  reference  to  which  we  find  it  unnecessary 
to  express  an  opinion,  inasmuch  as  the  appellant  filed  a  devolutive 
appeal  bond  before  the  return  day  had  expired.  This  bond  is  not 
objected  to  as  to  foim.  The  quotation  from  the  order  of  appeal  above 
given  was  ample  authority  for  it. 

The  fact  that  the  transcript  had  been  previously  prepared  and  cer- 
tificate signed  makes  no  difference. 

It  was  submitted  to  and  filed  by  the  clerk  in  time,  as  same  was  done 
prior  to  the  return  day  fixed  in  the  order  of  appeal,  granting  both  a 
devolutive  and  suspensive  appeal.    35  Ann.  937,  Thomas  vs.  Bienvenu. 

Motion  refused. 


On  the  Merits. 

Plaintiff  and  appellee  has  filed  in  this  Court  an  answer  to  the  appeal 
and  prays  that  the  judgment  of  the  lower  court  should  be  increased  to 
$1,458.33. 

This  suit  arises  under  the  following  agreement,  viz : 

STATE  OF  LOUISIANA,  PARISH  OP  CLAIBORNE,  ? 

April  23, 1884.     y 

Articles  of  agreement  made  and  entered  into  this  day  by  and  be- 
tween I.  K.  Glover  and  J.  H.  M.  Taylor,  is  as  follows,  to- wit :    That  in 
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case  I.  N.  Glover  is  elected  sheriff  of  the  above  parish  and  State,  or  J. 
H.  M.  Taylor,  that  we  do  both  agree  that  the  sheriff  elect  shall  divide 
equally  between  each  other  the  profits  of  the  sheriff's  ofSce  daring  the 
four  years;  and  also  agree  to  pay  John  M.  Brown  the  sum  of  two  hun- 
dred dollars  per  year  for  the  above  tenn  mentioned,  and  the  unsuc- 
cessful candidate  shall  be  deputy  sheriff. 

(Signed)  J.  H.  M.  TAYLOR, 

I.  N.  GLOVER. 

Plaintiff  further  alleges  that  J.  H.  M.  Taylor  was  duly  elected  sheriff 
of  the  said  parish  at  said  election  -,  that  the  said  office  pays  $4,200  per 
year,  and  claims  judgment  against  defendant  for  $2,450,  one-half,  for 
fourteen  months. 

Defendant  answered,  admitting  his  signature  to  the  original  agree- 
ment, but  denying  the  existence  of  the  contract  as  set  up  by  plaintiff 
in  his  petition,  and  urged  various  special  defenses  against  the  legality 
of  the  agreement. 

The  case  was  tried  by  a  jury,  verdict  and  judgment  for  plaintiff, 
and  defendant  appeals. 

Before  issue  was  joined,  either  by  default  or  answer,  defendant  filed 

the  following  peremptory  exceptions  to  plaintiff's  i)etition  and  cause 

of  action : 

IN  DISTRICT  COURT^JULY  TERM,  1885. 
No.  657.1 

Now  comes  defendant  in  tliis  suit  for  the  sole  purpose  of  except- 
ing to  plaintiff's  petition  and  cause  of  action  on  the  following  grounds, 
to  wit: 

1st.  Petition  discloses  no  cause  of  action,  in  this:  that  the  contract 
or  agreement  upon  which  plaintiff  base?  his  cause  of  action,  is  prohib- 
ited by  law,  contra  bonos  mores,  against  good  order  and  public  policy, 
null  and  void,  and  cannot  be  enforced  by  law. 

2d.  Defendant  specially  pleads  that  if  the  court  should  hold  that 
the  first  ground  set  up  in  this  exception  not  good,  and  should  hold  that 
said  contract  can  be  enforced  by  law,  then  defendant  pleads  prematu- 
rity of  plaintiff's  action. 

3d.  If  the  court  overrules  the  first  grounds,  then  defendant  pleads 
that  plaintiff  cannot  sne  for  a  specific  amount,  involving  a  settlement 
to  ascertain  said  amount,  before  he  alleges  and  proves  a  settlement, 
and  that  said  amount  is  due  after  said  final  settlement. 

Wherefore,  defendant  begs  that  this  exception  be  sustained,  and 

plaintiff's  suit  be  dismissed  with  all  costs. 

J.  W.  HOLBERT, 

Attorney. 
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After  this  exception  waa  filed,  and  before  the  trial  of  same,  defend- 
ant filed  his  answer  and  then  called  np  his  exception  for  trial.  The 
plaintiff,  here,  objected  to  the  trial  of  the  exception  and  urged  that 
defendant  had  waived  the  same  by  subseqnently  filing  his  answer. 
The  court  heard  the  peremptory  exceptions  and  overruled  the  same. 

The  first  exception  propounds  the  serious  question  in  this  case.  Has 
plaintiff  an  actionable  interest  on  such  a  contractt 

Tliis  is  not  an  action  for  services  performed,  in  pursuance  of  his 
employment  as  deputy  sheriff,  and  to  which  he  had  been  appointed 
according  to  iaw,  by  reason  of  his  peculiar  fitness  and  competency  for 
the  discharge  of  the  responsible  duties  thereof.    C.  P.  764. 

The  agreement  was  entered  into  before  tJie  result  of  the  election  was 
known,  and  at  a  time  when  neither  was  an  occupant  of  the  office,  nor 
had  any  title  to  it. 

In  Davis  vs.  Holbrook,  1  Ann.  176,  plaintiff  brought  suit  on  an  agree- 
ment couched  in  tJiese  words,  viz: 

**  If  the  vote  of  Louisiana  is  cast  for  Henry  Clay,  the  endorsed  cer- 
tificate of  deposit  for  $1,000  00,  payable  to  our  joint  order  endorsed 
thereon,  is  to  be  delivered  to  E.  A.  Davis,  one  of  the  undersigned. 
Should  the  vote  of  Louisiana  be  cast  for  James  K.  Polk,  then  the  cer- 
tificate is  to  be  delivered  to  A.  H.  Hayes,  whose  name  is  also  hereunto 
subscribed. 

"(Signed:)  "E.A.DAVIS, 

"  A.  H.  HAYES." 
In  that  case  tlie  Court  say : 

"  The  safety  and  success  of  our  institutions  depend  upon  the  purity 
of  the  elective  franchise,  and  the  substitution  of  a  desire  for  gain,  to 
the  exercise  of  that  free  and  unbiased  judgment  which  an  elector  is 
bound  to  exercise  in  the  choice  of  those  to  whom  political  power  is  to 
be  entrusted,  is  so  fraught  with  disastrous  consequences  that  they  can- 
not be  considered  without  alarm. 

"  The  addition  of  a  spirit  of  rapacity  to  the  already  too  ardent  ex- 
citement growing  out  of  the  struggles  for  ascendency  between  parties^ 
tends  to  produce  consequences  which  must  result  in  putting  an  end  to 
this  great  experiment  of  self-government  which  our  republic  offers  to 
the  world..        ♦        •        *        • 

"Our  elections,  if  such  proceedings  are  tolerated,  would  cease  to  be 
the  choice  of  the  people,  of  those  who  are  to  administer  their  afiairs, 
but  become  a  disreputable  game  of  desi>erate  chance,  and  profligacy.'^ 

In  12  Ann^  154,  Fox  vs.  City,  the  Court  held  that  "no  action  can  be 
maintained  upon  a  contract  made  in  violation  of  law.^' 
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Our  Code  declares  that  ^'au  obligation  ivithoiit  a  cause,  or  with  a 
false  or  unlawful  cause,  can  have  no  effect."    R.  CO.  1893. 

From  the  letter  of  the  instrument  sued  on  the  only  consideration  on 
which  it  rests  is  the  illegal  condition  on  which  he  was  io  obtain  one- 
half  of  "the  profits  of  the  sheriff's  office  during  four  years" — an  office 
to  which  he  was  not  elected  by  the  votes  of  the  people. 

Offices  are  to  be  granted  absolutely  ivUhotit  any  condition.  It  is  not 
in  the  power  of  the  grantor  to  lessen  the  emoluments  which  Uic  law 
lias  affixed  to  the  discharge  of  official  duties }  it  matters  not  to  what  use 
the  share  of  emoluments  thus  carved  out  is  applied.  The  public  will  be 
all  ill -served  if  the  circle  within  which  an  officer  is  to  be  selected,  is 
narrowed  by  a  reduction  of  the  legal  emoluments.  If  these  are  with- 
drawn from  the  incumbent,  he  may  be  placed  under  the  temptation  of 
coirpeusatiug  himself  by  speculation,  extortion  and  fraud."  4  O.  S.  49, 
Faurie  vs.  Morin,  Syndic. 

It  is  the  duty  of  the  sheriff,  under  the  law,  to  make  the  best  appoint- 
ment in  his  power,  according  to  his  judgment,  at  the  time  of  making 
the  appointment  -,  and  it  is  against  public  policy  and  adverse  to  tlie 
efficient  performance  of  the  duties  of  his  office,  that  he  has  entered  into 
a  binding  agreement  beforehand  to  appoint  a  certain  person  without  any 
regard  to  his  qualifications,  and  to  deprive  himself  of  the  power  of 
making  the  appointment  of  others  if  needed,  and  of  removing  the  ap- 
pointee if,  in  his  judgment,  his  removal  became  necessary. 

Tliis  contract  is  for  four  years — the  entire  term  of  defendant's  office. 
Not  only  does  it  provide  for  the  equal  division  of  the  profits  of  the 
sheriff's  office  during  the  four  years,  but  it  contains  a  further  specific 
agreement  "to  pay  John  M.  Brown  the  sum  of  two  hundred  dollars  per 
•year  for  the  above  time  mentioned,"  etc. 

Defendant,  in  an  amended  answer,  tendered  and  refused,  directly 
charges  that  the  plaiutiff  procured,  unduly  and  illegally  and  by  means 
of  a  valuable  consideration,  the  support  of  John  M.  Brown,  and  his 
relations  and  friends,  and  his  and  their  votes,  at  the  polls  and  at  the 
election  whereat  the  plaintiff  was  a  candidate,  and  whereby  the  result 
H>f  said  election  was  undidy  influenced  against  defendant,  and  that  said 
^consideration  entered  into  and  formed  a  part  of  the  agreement  sued  on, 
and  was  evidenced  in  writing. 

While  this  averment  furnishes  no  proof,  even  the  charge,  under  the 
.circumstances  stated,  gives  color  to  the  complaint. 

In  101  U.  S.  112,  McGuire  vs.  Corwin,  the  Coui*t  said: 

"  While  recognizing  the  validity  of  an  honest  claim  for  services  hon- 
estly rendered,  but  which  are  blinded  and  confused  witli  those  which 
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4tre  forbidden,  the  whole  is  a  unit  and  indivisible.  That  wliich  is  bad 
destroys  that  which  is  good,  and  they  perish  together. 

'^  When  the  taint  exists,  it  affects  fatally,  in  all  its  parts,  the  entire 
body  of  the  contract.  *  •  •  When  there  is  turpitude  the  law  helps 
neither  party.'' 

Public  offices  cannot  be  the  object  of  a  contract  of  sale  or  a  cession. 

Our  conclusion  is  that  the  agreement  sought  to  be  enforced  is  one 
•entered  into  in  open  violation  ot  good  order  and  public  policy,  and  the 
-enforcement  of  which  would  lead  to  consequences  subversive  of  the 
best  interests  of  society,  and  have  a  direct  tendency  to  destroy  the 
safeguards  of  the  ballot-box. 

The  defendant's  first  exception  was  well  taken,  and  should  have  been 
maintained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of  tlie 
Jury  and  the  judgment  appealed  from  be  avoided,  annulled  and  re- 
versed, and  that  the  defendant's  first  peremptory  exception  be  sus- 
tained, and  plaintiff's  demands  be  rejected  and  that  he  be  taxed  with 
the  costs  of  both  courts. 


No.  1153. 

38    039 

Janie  S.  Richardson  et  al.  vs.  Hobert  Richardson.  ^  ^^^ 

I  38    639 
In  eaae  of  conflict  between  proyiaions  of  the  Civil  Code  and  tboae  of  the  Code  of  Practice  on     {115    370 

queationa  of  practice  the  proviaiona  of  the  latter  Code  mnat  prevail.  !  "SS   689| 

Under  art  958,  Code  of  Practice,  the  office  or  fanction  of  curator  ad  Uttm  has  no  longer  any     >  ' 

exiatence  in  law. 
When  laws  in  pari  materia  are  to  be  interpreted,  that  conatruction  is  to  be  preferred  which 

will  irive  effect  to  all  their  prorisions. 
Hence  art  956,  C.  P.,  in  abolishing  the  fonction  of  curator  ad  litem,  does  not  abrogate  any 

of  the  rights  vested  in  emancipated  minors  by  aec.  S,  chapter  3  of  the  Civil  Code  on  the 

subject  of  emancipation. 
Their  right  to  appear  in  courts  in  order  to  enforce  such  rights,  without  assistance,  is  there« 

fore  maintained. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
Bichardaon,  J. 

Potts  d  Hudson  for  Plaintiffs  and  Appellees. 

T,  O,  Benton  for  Defendant. 

C.  J.  d  J.  8.  Boatner  for  Intervenor  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Focntf  J.    The  cause  of  action  and  the  relief  sought  in  this  suit  are 
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identical  with  the  matters  at  issue  in  the  case  of  Robert  G.  Richardson 
et  al  Ts.  Robert  Richardson  just  decided,  with  the  exception  of  a  ques- 
tion of  practice  whi<^h  distinguishes  the  one  from  the  other  to  that  ex- 
tent only. 

In  this  case  the  plaintiffs,  minors,  above  the  age  of  fifteen  and 
unmarried,  have  been  emancipated  by  the  notarial  declaration  of  the 
defendant,  their  father,  under  the  provisions  of  art.  366  of  the  Civil 
Code,  and  thus  are  joined  and  assisted  in  their  suit  by  a  curator  ad 
Hterny  specially  appointed  and  qualified  for  the  purposes  of  this  con- 
troversy. 

Intervenor  excepts  to  their  capacity  on  the  ground  that  the  office  or 
function  of  curator  ad  litem  has  been  abolished  by  art.  958  of  the  Code 
of  Practice. 

Plaintiffs  resist  the  right  of  an  intervenor  to  urge  exceptions  or  other 
matters  of  pleading  which  are  personal  to  the  defendant. 

We  are  rather  inclined  to  adopt  these  views,  and  we  entertain  very 
serious  doubts  of  the  right  of  intervenor  herein  to  set  up  this  special 
defense,  but  pretermitting  a  discussion  of  that  question  we  have  con- 
cluded to  consfder  the  plea. 

Article  375  of  the  Civil  Code,  which  is-  incorporated  in  chapter  the 
second  under  the  title  of  minors  and  forms  part  of  the  second  section, 
which  treats  of  the  "emancipation  conferring  the  power  of  adminis- 
tration," reads  as  follows : 

"  The  minor  who  is  emancipated  otherwise  than  by  marriage  cannot 
appear  in  courts  of  justice  without  the  assistance  of  a  curator  ad  litem, 
who  is  to  be  appointed  for  him  specially  by  the  judge  for  that  purpose." 

Article  958  of  the  Code  of  Practice  provides  as  follows : 

"There  shall  hereafter  be  no  curator  ad  bona  or  curator  ad  litem  ap- 
pointed in  any  case ;  the  persons  and  estates  of  minors  shall  in  all 
cases  be  placed  under  the  power  of  tutors  and  under  tutors :  and  the 
powers,  duties  and  responsibilities  of  tutors  and  under  tutors,  as  well 
as  their  liability  to  be  removed  from  office,  shall  continue  until  the 
minor  or  minors  attain  the  age  of  majority,  or  are  otherwise  eman- 
cipated." 

Intervenor  argues,  and  it  nnist  be  conceded,  that  in  questions  of 
practice,  in  case  of  conflict  between  the  Civil  Code  and  the  Code  of 
Practice,  the  provisions  of  the  latter  Code  must  prevail. 

It  follows  that  the  office  of  curator  ad  litem  has  ceased  to  exist  under 
our  laws. 

But  from  those  premises,  intervenor's  couusi^]  conclude  that  minoi-s 
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emancipated  otherwise  than  by  marriage  are  stripped  of  the  capacity 
to  appear  at  all  in  their  own  rights  in  any  jndidal  proceedings.  » 

We  cannot  sanction  their  conclusion. 

As  a  guide  to  courts  in  interpreting  laws  of  a  doubtful  meaning,  the 
Civil  Code,  art.  17,  contains  the  following  provision : 

^'Laws  in  pan  maieriaf  or  upon  the  same  subject  matter,  must  be 
construed  together  with  a  reference  to  each  other ;  what  is  clear  in  one 
statute  may  be  called  in  aid  to  explain  what  is  doubtful  in  another." 

And  from  that  proposition,  jurisprudence  has  extracted  the  following 
corrolary  which  embodies  a  judicious  rule  of  construction. 

'*  When  laws  in  pari  materia  are  to  be  interpreted,  that  construction 
is  to  be  preferred  which  will  give  eifect  to  all  their  provisions."  Suc- 
cession of  Hebert,  5  Ann.  122;  Desban  vs.  Pickett,  16  Ann.  850;  Staes 
vs.  Gastinel,  21  Ann.  407. 

The  evident  and  clear  intention  of  the  law-maker  in  enacting  the 
various  articles  from  366  to  378  of  the  Civil  Code,  forming  sec.  2  of 
chapter  2,  treating  of  the  emancipation  conferring  the  power  of  ad- 
ministration, was  to  relieve  that  class  of  persons  of  certain  disabilities 
which  otherwise  attach  to  minors.    Hence  art.  370  reads : 

'^  The  minor  who  is  emancipated  has  the  full  administration  of  his 
estate,  and  may  pass  all  acts  which  are  confined  to  such  administra- 
tion, grant  leases,  receive  his  reveuues  and  moneys  which  may  be  due 
to  him  and  give  receipts  for  the  same." 

To  be  eftective,  the  right  to  administer  an  estate,  to  receive  reve- 
nues, etc.,  must  include  the  right  to  judicially  demand  either  the 
estate  which  may  be  withheld  or  the  revenues  which  are  due  and  pay- 
ment of  which  is  refused  or  neglected.  Of  what  avail  would  be  the 
right  to  receive  revenues,  if  the  same  could  be  arbitrarily  retained  by 
the  debtor  t 

The  questiou  is  practically  answered  by  art.  375,  which  confers  the 
right  to  the  minor  to  appear  in  courts  ;  but  the  article  imposes  a  con- 
dition in  certain  cases,  and  that  is  tlie  assistance  of  a  curator  ad  litem. 

Now,  in  abolishing  that  function  by  the  act  which  is  now  embodiecl 
in  art.  958,  C.  P.,  did  the  law  maker  intend  to  strip  that  class  of  eman- 
cipated minors  of  the  right  of  appearing  in  courts  altogether  ? 

To  have  done  so  would  carry  with  it  the  denial  of  almost  all  the 
rights  conferred  to  them  by  the  provisions  of  the  Civil  Code  above 
referred  to,  and  thus  tlie  law  giver  would  leave  them  at  the  mercy  of 
those  who  would  choose  to  invade  their  rights,  as  no  other  means  are 
provided  for  to  empower  them  to  appear  in  courts. 

Such  a  construction  is  repulsed  by  the  rules  of  interpretation  which 
we  have  hereinabove  quoted. 
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But  in  terms,  the  art.  958  limits  the  disability  of  minors  to  tlie  time 
of  their  emancipation. 

Inter venor^s  counsel  are  in  error  in  contending  that  the  emancipation 
referred  to  is  that  provided  for  in  the  Code  for  minors  who  are  over  the 
age  of  eighteen  years  and  are  by  that  emancipation  relieved  of  all 
their  disabilities. 

In  our  opinion,  the  article  refers  to  all  minors  who  are  thus  or  other- 
wise emancipated. 

Hence  we  conclude  that  the  class  of  emancipated  minors  with  which 
we  are  now  dealing,  have  the  legal  power  to  appear  in  courts  in  their 
o^n  rights  for  the  purpose  of  enforcing  the  rights  which  are  vested  in 
them  by  art.  375  of  the  Civil  Code  and  other  articles  on  the  same  sub- 
ject matter. 

We,  therefore,  hold  that  the  plaintiffs  in  this  case  have  the  capacity 
to  stand  in  Judgment  in  this  suit,  and  that  their  pleadings  are  not 
vitiated  by  the  unnecessary  joinder  of  a  curator  ad  litem. 

All  other  questions  which  are  presented  in  the  case  are  fully  covered 
by  our  opinion  in  the  case  of  R.  G.  Richardson  et  al  vs.  R.  Richardson, 
No.  1152,  hereinabove  referred  to,  and  hence  these  plaintifib  are  en- 
titled to  the  same  relief  which  was  granted  in  the  otiier  case. 

Judgment  affirmed. 


No.  1148. 
The  State  of  Louisiana  vs.  White  Major. 

The  oomplaint  of  an  accased  that  he  was  refbsed  fbrther  time  to  prepare  a  motion  for  nev 

trial  five  days  after  co&Tiction,  cannot  be  entertained, 
finch  matters  are  within  and  must  be  left  to  the  sonnd  discretion  of  the  trial  jndge. 
It  is  not  only  the  right  but  the  duty  of  the  trial  judge  to  order  the  correction  of  the  minutes 

of  his  court  so  as  to  make  them  oonfoim  with  the  true  facts  as  they  occurred. 

APPEAL  from  the  Twentieth  District  Court,  Parisli  of  Lafourche. 
Beatiie,  J. 

Jf.  J.  Cunningham,  Attorney  General,  and  E,  A.  0'8ulUvan,  District 
Attorney,  for  the  State,  Appellee : 

Brery  court  has  the  power  to  correct  its  minutes  so  as  to  conform  to  the  fkcta,  and  such 
corrections  can  be  made  after  appeal  taken.  31  Ann.  38H,  407,  567;  38  Ann.  IStt;  31 
Ann.  135 ;  34  Ann.  370 ;  35  Ann.  853. 

A  party  ▼ho  is  brought  up  for  sentence  five  days  after  conTicUon,  is  not  entitled  to  filrtliar 
delay  to  prepare  and  file  a  motion  for  new  trial. 

Applications  for  such  delays  are  addressed  to  the  sonnd  discretion  of  the  trial  Jodge,  and  Us 
actioa  thereon  is  not  to  be  reviewed  unless  manifestly  ni^Jnst.  If  taijtkmt  intsrvcaed 
between  verdict  and  sentence,  appellAnt  must  show  special  reason  wkj  move  w 
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(7.  8,  BUlUi  for  Defendant  and  Appellant. 


Tlie  opinion  of  the  Court  was  delivered  by 

PocHfi,  J.  This  appeal  is  from  a  conviction  of  breaking  and  enter- 
ing in  the  night  time  a  dwelling  honse  with  intent  to  kill,  and  from  a 
sentence  of  imprisonment  at  hard  labor  for  life ;  it  presents  two  com- 
plaints by  bills  of  exceptions. 

1.  The  defendant  complains  that  he  was  refused  a  reasonable  ex- 
tension of  time  to  prepare  and  present  a  motion  for  a  new  trial. 

The  facts  are  that  he  was  convicted  on  the  12th  of  April,  on  which 
•day  the  judge  announced  that  he  would  pass  sentence  on  the  17th  of 
that  month. 

On  that  day  the  defendant  moved  for  further  time  for  his  motion, 
•and  his  request  was)  in  our  opinion,  very  properly  refused. 

There  is  no  merit  in  the  complaint;  and  members  of  the  bar  may 
rest  assured  that  all  attempts  to  induce  this  Court  to  inteifere  with 
trial  judges  in  the  exercise  of  their  legal  discretion,  can  prove  of  no 
avail  to  their  clients. 

2.  The  defendant  next  complains  of  an  order  of  the  judge  on  motion 
•of  the  district  attorney,  directing  the  clerk  to  amend  the  minutes  of 
the  court  after  the  order  of  appeal  had  been  granted. 

In  the  light  of  our  jurisprudence,  the  mere  statement  of  the  com- 
plaint is  its  best  answer. 

The  minutes  of  his  court  are  absolutely  under  tlie  control  of  the 

Judge,  and  corrections  of  the  same,  so  as  to  make  them  conform  with 

the  facts  as  they  occurred,  is  not  only  permissible  but  it  is  imperative 

when  the  attention  of  the  court  is  called  thereto.    State  vs.  Mason,  82 

Ann.  1018;  State  vs.  Teissier,  32  Ann.  1227 ;  State  vs.  Cox,  33  Ann.  1056, 

The  trivial  character  of  the  grounds  supporting  this  appeal  justifies 
the  conclusion  that  the  accused  has  had  a  remarkably  fair  and  impar- 
tial trial. 

Judgment  affirmed. 


No.  1158.  I  46  1118 

^    643| 

GoDSHAW  &  Plant  vs.  The  Judges  of  the  Second  Circuit      lis  264 


Court  of  Appeals. 

:in  ftn  action  by  a  Judgment  creditor  to  hare  the  purchase  of  property  declared  simulated 
and  to  be  in  reality  for  account  of  the  debtor,  the  value  of  the  property,  and  not  the 
amount  of  the  Judgment,  is  the  matter  in  dispute.    97  Ann  186. 

A    PPLICATION  for  Certiorari  and  Mandamus. 


38    043, 
1166001 
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MilUapa  &  Sholars  for  the  Relators. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  relators,  as  judgment  creditors  of  Joshua  Lemle  for 
$600,  brought  suit  to  have  declared  simulated,  null  and  void,  a  sherifiTs^ 
sale  of  a  stock  of  goods  belonging  to  their  debtor,  and  also  a  subse- 
quent conveyance  of  said  property  by  Winchester  Hall,  the  adjudicatee 
at  said  sheriff^s  sale,  to  one  Jalius  Lemle.  From  an  adverse  decision- 
of  the  district  court  in  said  case,  they  appealed  to  the  Second  Circuit 
Court  of  Appeals,  holdiiig  sessions  in  city  of  Monroe,  parish  of  Ona- 
chita,  and  by  this  court  the  appeal  was  dismissed,  the  judges  thereof 
holding  that  the  court  was  without  jurisdiction  to  entertain  the  appeal 
ratione  materiae. 

The  plaintiffs  in  said  suit  then  applied  to  this  Court  for  a  writ  of 
certiorari,  through  which  the  record  of  proceedings  in  the  case  have 
been  brought  before  us,  and  also  for  a  writ  of  mandamus  directed 
against  the  judges  of  said  court  to  compel  them  to  take  jurisdiction 
of  said  appeal. 

The  judges  of  said  court,  in  answer  to  the  preliminary  rule,  state 
substantially  that  they  have  declined  jarisdiction  of  the  appeal  because 
the  real  issue  involved  in  the  case  is  the  title  to  property  estimated  to- 
be  worth  thirty  thousand  dollars,  this  being  the  alleged  value  of  the 
stock  of  goods  in  possession  of  Julius  Lemle,  one  of  the  defendants  in 
said  case,  the  sale  of  which  to  him  is  sought  to  be  declared  a  simulation. 

The  question  presented  is  simply  whether  the  jurisdiction  is  to  be 
determined  b>'  the  amount  of  the  pecuniary  demand  or  the  value  of  the 
property,  the  title  to  which  is  assailed.  This  has  been  the  subject  of 
several  adjudications  of  late,  and  can  scarcely  be  considered  a  matter* 
for  further  discussion.  State  ex  rel.  Bloss  vs.  Judges  Court  of  Appeals, 
33  Ann.  1351;  John  Chaffe  &  Sons  vs.  D.  T).  DeMoss  and  wife,  37  Ann. 
186.  This  last  case  cited  is  a  parallel  case  with  the  present  one.  There 
a  judgment  creditor  of  the  husband,  for  less  than  $2000,  sought  to  have 
declared  the  purchase  of  a  plantation  in  the  name  of  the  wife  a  simu- 
lation and  as  really  made  for  the  husband.  It  was  held  that  the  case 
was  properly  appealable  to  the  Supreme  Court,  because  the  property 
was  worth  $6000.  , 

But  the  relator  urges  that,  inasmuch  as  he  has  prayed  that  the  title 
to  the  property  be  declared  null  only  so  far  as  it  affects  his  claim,, 
this  limitation  or  restriction  in  his  demand  invests  the  court  with  juris- 
diction. 

There  is  no  force  in  this  contention.    The  sale  was  of  one  stock  of 
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■goods.  The  title  under  tbis  sale  is  attacked.  The  matter  of  title  is 
■clearly  indivisible ;  it  cannot  be  good  as  to  a  part  and  bad  as  to  a  part. 
It  is  charged  that  the  pretended  purchaser  at  such  sale  was  not  the 
real  purchaser,  but  that  he  was  a  person  interposed — interposed  for 
bis  debtor,  the  real  purchaser.  The  sale  was  a  sale  in  block.  How 
<!ou1d  a  person  be  interposed  for  another  as  to  an  undefined  part  of  said 
«ale  and  not  interposed — not  acting  for  another  but  for  himself,  as  to 
residue  f    Such  an  idea  of  course  is  an  absurdity. 

The  court  of  appeals  liad  no  jurisdiction  over  this  appeal,  and  it  was 
properly  dismissed  by  that  court.  # 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  alternative 
writ  of  mandamus  be  set  aside,  and  the  writ  now  discharged  at  the 
•costs  of  plaintiff  and  relator. 


No.  1149. 
Heirs  of  Josephus  S.  Barrow  vs.  A.  W.  Barrow. 

The  will  of  the  docedent  was  probated  after  due  notice  to  the  major  heirs  and  to  the  legal 
representatives  of  the  minor  hoirs ;  the  executor  was  duly  qnalilied  and  fully  adminis- 
tered the  estate ;  he  filed  his  final  account,  assigning  to  the  several  heire  their  special 
legacijBs,  and  fixing  the  distribntive  share  of  the  residue  falling  to  each  heir,  and  prayed 
for  its  homologation,  serrice  of  the  petition  having  been  accepted  by  the  major  heirs 
and  the  legal  representatives  of  l^e  minors ;  while  said  account  was  pending,  said  heirs 
and  representatives  received  and  receipted  for  their  said  legacies  and  shares,  and 
granted  full  acquittance  to  the  executor;  and  thereupon  Judgment  was  rendered  homo* 
legating  the  account  and  granting  final  discharge  to  the  executor. 

w&  fter  such  proceedings,  the  heirs  cannot  be  heard  eight  years  afterwards  to  attack  the  valid- 
ity of  the  will  and  the  settlement  of  the  executor.  Such  an  action  will  not  be  sustained 
upon  a  bare  allegation  of  error  and  fraud  without  the  slightest  suggestion  of  the  nature 
and  ground  of  such  charge. 

The  plea  of  estoppel  to  such  a  suit  was  properly  sustained  as  to  all  the  plaintiffs  except 
John  W.  Barrow,  who  was  a  minor  unrepresented  at  the  time,  and  was  no  party  to  the 
proceedings  or  settlement. 

As  to  him,  however,  the  prescription  of  five  years  from  his  majority  applies  and  his  action 
is  barred. 

APPEAL  from  the  Third  District  Court,  Parish  of  Claiborne. 
Youngj  J. 

James  Dormorif  McClendmi  dc  Seals  and  J.  W.  ITolhert  for  Plaintiffs 
and  Appellants : 

1.  Heirs  who  sue  for  the  nollity  of  a  testament  and  the  reduction  of  an  excessive  donation, 
are  not  required  to  make  a  tender  of  what  they  had  received  before  bringing  their  suit. 
3.1  Ann.  749;  36  Ann.  236  ;  33  Ann.  773;  34  Ann.  1017;  Sue.  E.  Commagere,  No.  9532. 

2.  A  Judgment  attacked  cannot  be  pleaded  as  ret  judicata  and  estoppel  against  the  action  of 
nullity.  32  Ann.  13 ;  29  Ann.  599  ;  32  Ann  1006 ;  34  Ann.  808 ;  10  Ann.  209 ;  33  Ann.  719 
and  1198;  C.  P.  928-43. 
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3.  A  Judgment  probntiDg  and  ordering  a  will  ezecnted,  ia  not  binding  on  the  beira  preaenfr 
or  (la:j  cited.  16Ann.444:  10  Ann.  78;  6  Ann.  104;  8  Ann.  7:24;  ]3Ann.575:  15An]i.909. 

4.  Minora  can  never  be  entopped.    16  Ann.  248;  IG  Ann.  98 ;  13  Ann.  508 ;  1  K.  10. 

5.  A  minor  can  oily  be  represented  in  Judicial  proceedings  by  a  tutor  acting  for  and  in  the 
name  of  the  minor.    C.  P.  108-9 ;  6  L.  377  ;  11  R.  693. 

0  An  executor  cannot  represent  the  minor  heirs  in  the  settlement  of  the  estate  be  admin* 
istera.    C.  P.  117 ;  13  Ann.  97;  10  Ann.  SS4 ;  SI  Ann.  713. 

7.  Personal  citation  is  necessary  to  render  a  Judgment  homologating  a  ilnHl  account  bind> 
ing  on  the  heirs.  15  Ann.  C76 ;  16  Ann.  258  ;  11  Ann.  412 ;  6  L.  S22 ;  11  R.  109  ;  6  L.  354 ; 
7  R.  46  ;  10  Ann.  674 :  8  L.  321 ;  5  R.  453. 

8.  A  citation  must  be  addressed  to  the  defendant  The  defendant  only  or  his  attorney  of 
record  can  waive  ci«atiq^    C.  P.  173, 177  and  178. 

9.  The  husband  cannot  waive  citation  on  his  wife  when  she  is  principal  defendant,  and  the- 
hutband  not  a  party  to  the  suit.    19  Ann,  S08  and  360 ;  C.  P.  178  and  198 ;  G.  C.  1317. 

10.  A  waiver  of  citation  mnst  be  clearly  shown ;  a  court  cannot  presume  anything  with  re- 
spect to  a  party  being  cited .    19  Ann.  812 ;  H.  p.  845-4  ;  L.  p.  113-4. 

11.  In  an  exception  of  no  cause  of  action,  the  allegations  of  the  petition  are  taken  as  true, 
no  evidence  can  be  received.    30  Ann.  1148  and  14  Ann.  137  and  835. 

18.  Substitutions  and  fidei  eommista  are  prohibited.    G.  G.  1519  and  1520. 

13.  An  heir  has  a  right  of  action  against  hia  co-heir  for  collation  and  of  reduction.  C.  C. 
1243  te  1250,  and  1508  to  1518. 

14.  A  disposition  of  property  reprobated  by  law  cannot  be  ratified.  89  Ann.  180;  15  Ann. 
700 ;  3  Ann.  388 ;  81  Ann.  600 ;  15  Ann.  154. 

15.  A  party  cannot  be  held  to  ratify  a  settlement  when  they  were  ignorant  of  the  facta  on 
which  the  settlement  was  made.  The  partly  must  know  the  defect  he  is  waiving.  C.  C. 
2878. 1786;  G.  N.  1338 ;  83  Ann.  538 ;  15  Ann.  569;  Bigelow  on  Estoppel,  p.  489,  «t  ieq. 

16.  Receipts  given  by  heirs  to  an  executor  "  in  full  settlement  of  their  Interest"  in  an  es- 
tate, are  not  conclnsive.  IS  Ann.  775;  4  Howard,  561 ;  81  Ann.  538 ;  29  Ann.  446;  C.  C. 
1318  and  1317. 

1 7.  A  substitution  and  fidei  eommiMa  cannot  be  cured  by  time— no  prescription  applie*.  13 
Ann.  575;  11  R.  318;  3  Ann.  389;  80  Ann.  ISO;  15  Ann.  708. 

18.  A  judgment  absolutely  null  can  be  the  basis  of  prescription.    34  Ann.  853 ;  1  N.  S.  9. 

19.  In  case  of  error  and  IVand,  prescription  runs  from  its  discovery.  G.  P.  613 ;  H.  1813*1-4  .- 
L.  p.  566-3^. 

80.  The  prescription  of  five  years  applies  to  an  action  to  annul  a  testament,  donations,  etc.„ 
and  in  case  of  minors  this  proscription  begins  to  run  after  minority.    G.  G.  3548. 


John  A»  Bichardson  and  Watkins  dc  Watkins  for  DefeDdant  and  Ap- 
pellee. 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.    Josephns  S.  Barrow  died  in  1876,  leaving  the  following 

testament: 

STATE  OF  LOUISIANA, 
Parish  of  Claiborne. 

Know  all  men  by  these  presents,  that  I,  Josephns  S.  Barrow,  of  the 

State  and  parish  aforesaid,  knowing  the  nncertainty  of  life  and  the 

certainty  of  death,  being  in  feeble  and  bad  health,  but  possessed  of  a 

sound  and  disposing  mind,  have  tliis  day,  the  sixth  of  February,  A.  D. 

1875,  feeling  it  to  be  a  duty  I  owe  to  my  family,  have  this  day  made  and 
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written  \\-ith  my  own  hand  this  my  last  will  and  testament.  In  the 
name  of  God,  amen,  hereby  revoking  all  those  by  me  at  any  previous 
time  made. 

First— It  is  my  will  and  desire  that  all  my  just  debts,  which  are  but 
few,  together  with  my  bnrial  expenses,  to  be  paid  by  my  executors  as 
soon  as  they  may  obtain  funds  sufficient  to  do  the  same  from  my  es- 
tate. 

Second — I  hereby  will  and  bequeath  unto  my  beloved  wife,  Rebecca 
E.  Barrow  the  following  property,  viz:  A  settlement  of  land  on  Middle 
Fork  bayou,  in  the  above  State  and  parish,  including  my  old  home- 
stead, containing  1000  acres  more  or  loss,  including  all  the  improve- 
ments thereon,  together  with  all  my  household  and  kitchen  furniture, 
together  vcith  nil  my  real  estate  in  Homer,  except  the  storehouse  and 
grocery  occupied  by  Otts  &  Barrow,  together  with  forty  acres  of  land 
lying  south  of  Homer,  known  as  the  Turner  forty  j  also  my  two-horse 
buggy  and  harness,  two  sorrel  mares,  two  cows  and  calves  of  lier  own 
choosing  from  my  stock  ;  also  my  two-horse  wagon  and  harness. 

Third— I  also  will  and  bequeath  unto  my  daughter,  Joanna,  two 
thousand  dollars  in  money,  for  which  she  holds  my  note;  also  my 
daughters,  Dolly  P.,  Ida  Exar,  and  my  sons,  James  L.  and  Charles  E. 
the  same  amount,  together  with  one  horse,  bridle  and  saddle  each, 
one  cow  and  calf  each,  to  equalize  them  with  all  my  other  children 
that  have  left  me  heretofore. 

Fonrth — I  also  will  and  bequeath  unto  my  son,  A.  W.  Barrow,  the 
brick  store  lionse  and  grocery  in  the  town  of  Homer,  upon  condition 
that  the  said  A.  W.  Barrow  pay  to  the  sons  of  J.  W.  Barrow  five  hun- 
dred dollars  each  when  tliey  become  twenty-one  years  of  age.  If  one 
of  the  sons  of  J.  W.  Barrow  should  die  before  arriving  to  be  twenty- 
one,  then  the  surviving  brother  should  l>e  entitled  to  the  thousand 
dollars.  If  neither  of  them  should  live  to  be  twenty -one,  and  the  said 
sum  not  paid  over  to  one  or  both  of  them,  then  said  thousand  dollars 
to  be  the  property  of  A.  W.  Barrow,  who  has  it  in  trust. 

Fifth — Should  my  son,  W.  H.  Barrow  present  himself  within  the 
time  limited  by  the  statute  of  this  State,  he  shall  be  entitled  to  an  in* 
terest  of  two  thousand  dollars  in  said  store  house  and  lot,  to  be  held 
in  trust  by  A.  W.  Barrow  for  the  benefit  of  Wm.  H.  Barrow  or  his 
legal  heirs.  He  or  they  receiving  and  receipting  for  the  profits  from  said 
house  as  it  may  accumulate. 

Sixth — I  hereby  appoint  and  ordain  A.  W.  Barrow  and  W.  P.  Otts, 
Sr.,  my  executors  to  effectually  cany  out  and  accomplish  this  my  will^ 
without  giving  bond,  and  to  take  full  possession  of  all  my  estate 
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which  has  not  been  dispoBed  in  this  will,  and  sell  and  dispose  of  the 

«ame  to  the  best  of  their  judgment  for  the  benefit  of  my  wife,  R.  E. 

Barrow,  A.  W.  Barrow,  M.  R.  S.  Nicholas,  Joanna  Barrow,  Dolly  P., 

Ida  Exar,  James  L.  and  Charles  Edwin  Barrow. 

(Signed)  J.  S.  BARROW. 

Attested  by  six  witnesses. 

CODICIL. 

STATE  OF  LOUISIANA, } 
Parish:  of  Claiborne.   S 

I,  Josephus  S.  Barrow,  of  the  State  and  parish  aforesaid,  being 
greatly  afflicted,  but  possessed  of  a  sound  and  disposing  mind,  haye 
this  day  added  this  codicil  to  the  above  will,  which  is  my  own  will, 
written  with  my  own  hand,  and  I  also  write  this  codicil  owing  to  the 
great  depreciation  in  real  estate.  I  do  hereby  will  and  ordain  when 
my  estate  is  wound  up  and  my  executors,  if  the  store  liouse  and  gro- 
cery occupied  by  A.  W.  Barrow  and  Otts  is  not  worth  $5,000,  then  my 
son,  A.  W.  Barrow,  my  execntor,  shall  not  pay  W.  H.  Barrow  or  his 
heirs  but  half  the  amount  specified  in  the  above  will  to  him,  and  also 
J.  W.  Barrow's  two  sons  half  the  amount  willed  to  them  in  the  above 
will.  Signed,  sealed  and  delivered  in  the  presence  of  the  following 
witnesses  January  1, 1876. 

(Signed)  J.  S.  BARROW. 

The  clauses  attacked  give  to  A.  W.  Barrow  a  lot  and  brick  store 
upon  it,  charged  with  the  condition  that  A.  W.  Barrow  shall  pay  to  his 
absent  brother,  W.  H.  Barrow,  when  he  presents  himself  and  claims  it, 
interest  on  $2,000,  out  of  A.  W.  Barrow's  own  means. 

This  is  not  afidei  commissum  or  substitution. 

Succession  of  Cochrane,  29  Ann.  232.  The  clause  of  a  will  by  which 
the  testator  gives  a  sum  of  money  to  a  minor  and  directs  that  the  same 
shall  be  invested  so  as  to  yield  a  revenue  until  the  legatee's  msyority 
does  not  involve  a  substitution. 

The  devise  of  a  certain  sum  to  a  minor,  and  in  the  event  of  her 
death  to  another,  is  not  a  prohibited  substitution. 

The  doubtful  clauses  should  be  so  construed  as  to  give  the  will  effect. 
A  naked  trust,  to  be  executed  immediately  as  where  furniture  is  de- 
vised to  a  mother  for  the  benefit  of  her  minor  child,  is  not  ajidei  com- 

The  will  was  presented  for  probate  to  the  proper  court  of  his  domi- 
cil,  and  a  judgment  was  rendered  declaring  the  same  proved  and 
ordering  its  execution.  A.  W.  Barrow,  one  of  the  executors  appointed 
by  the  will,  was  duly  qualified  and  confirmed. 

An  inventory  was  taken.    The  estate  was  administered,  and  in  May, 
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4878,  the  executor  filed  his  final  account,  in  which,  after  delivering  the 
special  legacies  and  paying  the  money  legacies,  he  distributed  the  re- 
mainder amongst  the  heirs.  This  account  was  duly  advertised.  The 
-service  of  the  petition  for  its  homologation,  was  accepted  by  the  major 
heirs  and  by  the  legal  representatives  of  the  minors. 

All  the  heirs  received  and  gave  receipts  for  their  legacies,  and  also 
for  the  distributive  shares  coming  to  them  under  the  account. 

After  due  proceedings,  judgment  was  rendered  homologating  the 
^Mconnt  and  finally  discharging  the  executor,  which  was  signed  on 
-June  24,  1878. 

The  present  suit  was  instituted  by  the  petitioning  heirs  in  1886, 
/nearly  eight  years  afterwards. 

The  petition  propounds  the  following  grounds  of  action : 

Ist.  That  the  entire  will  is  a  nullity  for  want  of  compliance  with 
'the  forms  of  law  in  its  execution. 

2.  That  clauses  fonr  and  five  of  the  will  are  null,  as  containing  pro- 
-hibited  substitutions  Midftdei  commissa, 

8d.  That  ^*for  the  abovementioned  reasons"  (to-wit:  the  alleged 
nullities  in  the  will)  ^Hhe  pretended  testament  and  the  judgment 
'-homologating  the  same  are  absolute  nullities.*' 

4th.  That  A.  W.  Barrow  had  received  large  advantages  from  the 
"decedent,  which  he  was  bound  to  collate. 

5th.  It  pleads  "  error  and  fraud  in  the  settlement  of  the  estate  of  J. 
•8.  Barrow,  deceased,  by  A.  W.  Barrow,"  without  the  slightest  specifi- 
*cation  of  the  nature  or  grounds  of  such  eiTor  or  fraud. 

Upon  these  grounds,  plaintiffs  ask  a  judgment  decreeing  the  nullity 
of  the  will  and  especially  the  clauses  four  and  five  thereof;  decreeing 
the  nullity  of  the  judgment  probating  the  will  and  of  the  judgment 
homologating  the  executor's  final  account;  decreeing  that  plaintiffs 
recover  of  defendant  their  interest  as  heirs  in  the  brick  store  house 
and  lot  bequeathed  to  him  by  said  clause  four  of  the  will ;  and  finally 
-condemning  defendant  to  account  for  and  collate  to  plaintiffs  a  large 
amount  which  he  had  received  in  excess  of  his  interest  as  heir. 

To  this  petition  defendant  filed  several  peremptory  exceptions  and 
pleas,  amongst  which  may  be  mentioned : 

1st.    No  cause  of  action. 

2d.  Estoppel  resulting  from  the  judgments  probating  the  will  and 
homologating  the  executor's  final  account  and  discharging  him,  and 
from  the  settlement  and  receipts  in  accordance  with  said  account. 

3d.     Prescription. 


650  SUPREME  COURT  OF  LOUISIANA. 

Hein  of  Bwrow  vs.  Barrow. 

From  a  judgment  sustaming  the  exceptions  and  pleas  generally,  and 
diBiniBsing  the  suit,  the  platntifis  prosecute  the  present  appeal. 

We  think  all  the  heirs^  with  the  exception  of  J.  W.  Banrow,  are  con- 
clusiyely  estopped  from  prosecuting  the  present  suit  by  the  probate 
proceedings  and  the  settlements  effected  thereunder. 

Those  proceedings  and  the  settlement  are  to  be  considered  together^ 

Without  nicely  discussing  the  technical  validity  of  the  citations  and 
acceptance  of  service  of  petitions,  it  is  apparent  that  the  major  heira 
and  the  legal  representatives  of  the  minor  heirs  were  fully  notified  oC 
all  the  proceedings  therein  and  took  cognizance  thereof;  that  they 
fully  confirmed  and  ratified  them ;  tliat  they  accepted  and  i*eceipted 
for  their  legacies  under  the  will,  and  also  for  their  distributive  shares 
as  heirs  in  the  residue  as  ascertained  by  the  final  account ;  and  that». 
upon  the  faith  of  their  said  acceptance  and  receipts,  the  judgment  was 
rendered  homologating  the  account  and  finally  discharging  the  executor.. 

As  was  said  in  another  case,  ''the  heirs  ratified  and  confirmed  the 
will ;  they  were  recognized  and  put  in  possession  of  their  respective 
shares ;  his  succession  has  been  fully  administered  and  his  executors 
have  been  discharged. 

After  all  these  proceedings  and  in  the  face  of  their  solemn  acta,  the 
heirs  cannot  be  heard  when  they  seek  to  annul  the  w^ill  in  any  of  its- 
parts."  Heirs  of  Johnson  vs.  Johnson,  26  Ann.  572^  see  also  Sac^. 
McCloskey,  29  Ann.  406. 

The  minority  of  some  of  plaintiffs  cannot  protect  them  from  this 
estoppel.  They  are  bound  by  the  acts  of  their  legal  representatives^ 
acting  within  the  scope  of  the  powers  conferred  upon  them  by  law.. 
Heroman  vs.  Institute,  34  Ann.  813. 

Neither  is  the  estoppel  defeated  by  the  vague  allegation  of  error  and 
fraud  contained  in  the  petition.  We  have  quoted  heretofore  the  sole 
allegation  contained  in  the  petition  on  that  subject,  and  one  so  vague 
and  indefinite  goes  for  naught.  Besides,  so  far  as  the  validity  of  the 
will  was  concerned,  it  is  apparent  there  was  no  room  for  error  or  fraud. 

The  will  being  thus  protected  from  attack,  its  terms  are  sufficient  to 
cut  off  any  claim  for  collation  of  advantages  previously  received  by 
heirs;  for  the  third  clause  of  the  will  shows  conclusively  tliat  the- 
legacies  therein  made  to  certain  heirs  were  intended  ''  to  equalize  them^ 
with  all  my  other  children,"  which,  under  art.  1233,  C.  C,  is  a  sufficient 
indication  of  the  testator's  intention  to  exclude  all  question  of  colla- 
tion of  previous  advantages. 

These  views  dispose  of  the  case  of  all  the  plaintiffs  except  John  W» 
Barrow.    He  was  a  minor  without  any  legal  representative,  and  he  i» 
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not  bound  by  any  of  the  proceedings  in  the  Bucceraion  of  J.  S.  Barrow,, 
nor  hag  he,  in  any  manner  shown  by  this  record,  been  settled  with,  or 
ratified  or  confirmed  the  proceedings. 

Unless  he  is  concluded  by  the  plea  of  prescription,  we  see  nothing  to 
prevent  his  prosecuting  the  present  action. 

The  action  is  prescribed  by  five  years.  C.  C.  3642 ;  Heirs  of  Miller 
vs.  Ober,  34  Ann.  692. 

The  prescription  commences  to  run  only  from  his  majority.  The 
evidence  shows  that  he  was  four  or  ^\e  years  old  in  1863.  Hence  he 
must  have  attained  his  majority  at  least  in  1880,  and  as  this  suit  was 
filed  only  in  1886,  the  prescriptive  term  had  expired. 

On  the  whole,  we  think  the  judgment  appealed  from  has  done  justice. 

Judgment  afiirmed. 


No.  1166. 
Mrs.  G.  J.  Davie  and  Husband  vs.  Mrs.  Bettie  Scriber  et  al. 

1 .    Under  the  Act  of  April,  1853,  and  the  Constitution  of  1F64,  the  clerk  had  no  authority  to 

grant  an  ordar  of  aeizure  and  sale. 
S.    Article  MO,  Code  of  Practice,  does  net  contemplate  sales  of  property  of  estates  made  at 

the  instance  of  succession  reprosentatires.  but  such  as  are  applied  for  by  creditors  only. 

3.  Under  the  provisions  of  the  Constitutions  of  1845.  185S  and  1864,  and  statutes  enforcing 
them,  clerks  had  Jurisdiction  and  anthoHty  to  grant  orders  for  the  sale  of  succession 
property.    IS  Ann.  56,  Succession  of  Boyd ;  SI  Ann.  505,  Wood  Ts,  Lee. 

4.  The  clerk  having  been  possessed  of  Jurisdiction  to  ^ant  the  order,  same  protects  tJie 
adjudioatee  and  subsequent  purchasers. 

APP£AL  from  the  Fiftli  District  Court,  Parish  of  Ouachita. 
Hichardson,  J. 


G,  J,  de  c7.  8,  Boatner  for  Plaintiff  and  Appellant. 
Franklin  Garrett  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Plaintiff,  as  forced  heir  of  Francis  Sheppard,  whose 
intestate  succession  was  opened  in  the  parish  of  Ouachita  in  1863,  and 
of  which  his  surviving  widow  qualified  as  the  administratrix,  sues  for 
the  revocation  of  a  judicial  sale  of  certain  real  estate  of  which  the  de- 
cedent died  possessed,  and  which  is  alleged  to  consist  of  an  undivided 
one  half  interest  in  a  certain  plantation  situated  on  Bayou  de  Siard,  of 
four  hundred  acres,  and  which  is  alleged  to  have  been  appraised  in  the 
inventory  at  $8  per  acre,  or  $8,200. 

She  alleges  that  she  was  a  minor  at  her  father's  death.    That  on  the- 
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28tli  of  September,  1867,  upoD  the  application  of  the  attorneys  of  Sam- 
uel L.  Sheppard — an  alleged  creditor  of  the  said  succession — the  clerk 
of  the  Twelfth  Dietrict  Court  for  the  Parish  of  Ouachita  rendered  an 
order  directing  the  sheriff  to  sell  all  the  property  of  aaid  estate,  or  so 
much  thereof  as  should  be  necessary  to  satisfy  his  claims.  The  prop- 
erty was  adjudicated  to  R.  G.  Cobb,  on  the  4th  of  January,  1868,  from 
whom,  by  severs)  mesne  conveyances,  defendant  acquired  title,  under 
which  she  now  holds.  Plaintiff  alleges  that  the  adjudication  was  an 
absolute  nullity,  and  conveyed  no  title,  because,  among  other  reasons 
assigned,  *^  the  clerk  of  the  court  who  granted  the  order  prayed  for, 
was  absolutely  mihofit  authority  or  jurisdiction  to  entertain  the  same, 
or  to  make  any  order  thereon,"  and  she  prays  judgment  accordingly. 

The  different  defendants  and  warrantors  respectively  tendered  vari- 
ous exceptions,  and  answers  subsequently  and  calls  in  warranty,  in 
which  they  substautially  assert  the  legality  of  tho  order  of  sale  com- 
plained of  and  the  consequent  legality  of  the  adjudication  to  U.  G. 
Cobb. 

The  decision  of  this  case  must  depend  upon  the  legality,  or  the  ille- 
gality, of  the  order  of  sale,  as  it,  in  our  opinion,  is  tlie  only  question 
propounded  by  the  plaintiffs  that  can  seriously  affect  defendant's  title. 

Plaintiff's  counsel  relies  upon  12  Ann.  68,  Mason's  ex'rs  vs.  Fuller, 
as  authority  for  the  position  lie  has  assumed.  In  that  case  plaintiff 
enjoined  what  the  Court  considered  as  an  order  of  seizure  and  sale. 
The  Court  say :  **  In  pursuance  of  the  Article  of  our  present  Constitu- 
tion (1852),  the  Act  of  April,  185**),  empowered  the  clerks  of  courts, 
amongst  other  things,  ^*  to  grant  orders  for  tlie  sale  of  succession  prop- 
erty. We  interpret  this  to  mean  sticli  orders  as  are  required,  or  are 
asked  for  by  curators,  administrators  and  executors  in  the  regular 
course  of  their  administration ;  such  orders  as  they  ask  for  the  sale  of 
so  much  property  as  may  be  necessary  to  pay  tlie  debts  in  general, 
which  are  exigible;  orders  which  are  therefore  properly  granted  er 
parte. 

''Here  the  applicant  for  the  order  is  not  an  executor,  but  a  creditor 
acting  adversely  to  the  executor;  that  is,  he  seeks  to  compel  a  sale  of 
the  property  under  the  administration  of  the  executor  *  *  •  and, 
finally,  the  order  is  not  to  sell  property  of  the  succession  to  pay  debts 
in  general,  but  to  sell  a  specific  piece  of  property  on  which  a  vendor's 
privilege  is  claimed,  to  pay  by  preference  a  specific  debt,  held  by  the 
creditor  who  seeks  to  procure  the  order,  in  a  petition  drawn  up  nearly 
in  the  form  of  a  petition  for  a  seizure  and  sale. 

"  The  creditor  should  have  resorted  to  the  district  court  either  to 
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procure  an  order  of  seizure  and  Bale,  or  a  rule  on  the  execntor  to  show 
cause  why  the  property  should  not  be  sold  according  to  Articles  991 
and  992  of  the  Code  of  Practice." 

Article  of  Code  of  Practice  990  provides  tliat  it  shall  be  the  duty  of 
the  several  judges  of  probate,  '*  upon  the  application  of  the  creditors,  or 
any  creditor,  of  a  vacant  estate,  to  cause  *  *  ^  so  much  of  the 
property  of  the  said  estate  as  may  be  necessary  to  pay  tlie  debts  of  the 
same  that  may  he  due,  to  be  offered  for  sale,'*  etc. 

This  article  does  not  contemplate  sales  of  succession  property  made 
at  the  instance  of  succession  representatives.  They  are  governed  by 
provisions  of  the  Civil  Code.  The  sales  contemplated  in  said  articles 
are  such  only  as  may  be  provoked  b}^  creditor**.  88  Ann.  471,  Succes- 
sion of  Hood;  16  Ann.  420. 

Under  the  provisions  of  the  Constitutions  of  1845, 1852  and  1864,  the 
Legislature  had  power  to  vest  in  clerks  of  courts  authority  to  grant 
such  orders,  and  do  such  acts  as  they  should  deem  necessary  for  the 
furtherance  of  the  administration  of  justice. 

Act  56  of  1855,  conferi*ed  upon  the  clerks  of  the  several  district  courts 
the  power  *'  to  grant  orders  for  the  sale  of  succession  property. ^^ 

In  12  Ann.  611,  Succession  of  Boyd,  the  Court  said:  *'The  Constitu- 
tion has  authorized  the  Legislature  to  confer  the  power  upon  clerks  to- 
make  certain  judicial  orders.  These  orders,  when  rendered  by  the 
clerk  in  the  special  cases  authorized,  have  precisely  the  same  effect  as 
they  would  hav©  if  rendered  by  the  judge  himself  under  the  same  cir- 
cumstances.'' 

Under  the  Constitution  of  1845,  Act  141  of  1850  declared  "that  the 
clerks  of  the  several  district  courts  shall  have  power  to  grant  orders 
for  the  sale  of  property  of  successions." 

This  statute  was  examined  and  passed  upon  by  this  Court's  prede- 
cessor in  Woods  vs.  Lee,  21  Ann.  505,  in  which  they  say:  *'This  is  an 
action  by  the  heirs  of  E.  £.  Wood  to  annul  the  probate  sale  of  a  tract 
of  land  ♦  ♦  •  made  on  the  28th  of  February,  1851,  to  one  Joseph 
D.  Lee,  from  whom  the  defendants  acquired,  on  the  following  grounds, 
viz: 

**Fir«t  The  order  of  sale  is  insuflQcient,  and  void  because  the  clerk 
had  no  authority  to  male  it." 

Again  :  "  The  order  of  sale  in  this  case  was  made  by  the  clerk  who- 
was  specially  authorized  thereto  by  the  Act  of  1850,  p.  100,  and  it  had 
the  same  effect  as  if  made  by  the  judge." 

That  case  is  precisely  in  poiht.  As  the  clerk  had  jurisdiction,  his 
order  protects  the  adjudicatee  and  all  subsequent  purchasers.  14  Ann.. 
622,  Succession  of  Guiney ;  21  Ann.  507,  Woods  vs.  Lee. 

Jadgment  afiQrmed. 
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No.  1155. 
Friedman  Brothers  vs.  Joshua  Lemle — J.  Lemle,  Intervenor. 

Where  a  tbini  person  appeals  suspensirely  ttom  a  Jodgmeni  making  peremptory  a  man- 
damus directing  the  sheriff  to  accept  a  bond  which  lias  been  tendered  for  release  of  prop- 
erty attached  and  to  release  the  attachments,  and  where  the  condition  of  the  appeal 
bond  is  "  to  satisfy  whatever  Judgment  may  be  rendered  against  the  apptUmnt"  the 
obligations  of  the  bond  are  lestrioted  to  the  condition  so  expressed  and,  on  failars  to 
prosecute  the  appeal,  cannot  be  extended  to  embrace  an  obligation  to  satisfy  tbe  Jndg- 
ment  which  had  been  rendered  against  the  sherift,  or  to  pay  general  damages  occasioned 
by  the  appeal. 

Kor  can  the  principal  be  held  for  damages  oatside  of  the  terms  of  the  bond,  without  proof 
of  malice  and  want  of  probable  cause.  His  position  is  similar  to  that  of  the  otigina 
prosecutor  of  a  civil  suii,  except  in  so  far  as  the  law  has  made  a  distinction  between 
thero  in  the  requirement  of  bond. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
Eichardsanj  J. 

Milhaps  <&  Sholars  and  A.  Golthwaite  for  Plaintiffs  and  Appellees: 
C  J.  (&  J.  8,  Boatner  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Plaintiffs,  as  creditors  of  Joshua  Lemle  itidividually, 
sued  him  and  attached  his  stock  of  goods.  Various  other  creditors 
levied  similar  attachments. 

.  A  firm,  styling  itself  J.  Lemle,  and  alleging  itself  to  be  composed  of 
Joshua  and  Julius  Lemle,  intervened  in  the  proceedings  and  claiming 
ownership  of  the  goods,  applied  for  and  obtained  an  order  of  court 
permitting  it  to  release  the  same  on  bond.  The  firm  thereupon  ten- 
dered to  the  sheriff  a  bond  in  the  sum  of  $19,974.50  conditioned  accord- 
ing to  law  and  with  sureties  which,  however,  tlie  sheriff  refused  to 
accept.  The  firm  then  applied  to  the  court  for  a  writ  of  mandamus  on 
the  sheriff  to  compel  him  to  accept  the  bond  and  release  the  property. 
After  due  proceedings,  the  mandamus  was  made  peremptory. 

The  plaintiffs,  together  with  several  other  attaching  creditors,  there- 
upon presented  a  joint  petition  representing  that,  though  not  parties  to 
the  mandamus  proceeding,  they  had  an  appealable  interest  therein, 
and  praying  to  be  allowed  a  suspensive  appeal  from  said  judgment 
which  was  granted,  returnable  to  this  Court  in  June,  1885,  upon  their 
executing  a  bond  for  a  suspensive  appeal  conditioned  according  to  law, 
in  the  sum  of  twenty  thousand  dollars.  The  bond  was  executed  in 
January,  1885. 

It  appears  that  prior  to  the  application  of  J.  Lemle  to  bond,  certain 
of  the  creditors,  iwt  including  plaintiffs,  had  applied  for  and  obtained  an 
.  order  for  the  sale  of  the  goods  as  being  perishable,  and  J.  Lemle  hav- 
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ing  faUed  to  release  on  bond  owing  to  the  suspensive  appeal  in  the 
mandamas  proceeding,  said  order  went  to  execution  and  the  goods 
were  sold.  It  does  not  appear  that  J.  Lemle  made  the  slightest  oppo- 
sition to  the  execution  of  this  order  though,  under  the  peculiar  circum- 
stances, they  might,  perhaps,  have  successfully  done  so,  until  their 
timely  application  to  release  on  bond  had  been  finally  determined. 

However,  the  goods  having  been  sold  long  prior  to  the  return  day  of 
the  appeal  from  the  mandamus  judgment,  of  course  the  marrow  was 
taken  out  of  that  controversy  and  the  appeal  was  abandoned. 

Although  plaintiffs'  suit  was  filed  on  December  12, 1884,  it  was  not 
put  at  issue  by  answer  until  September,  1885,  when  defendant  pleaded 
a  general  denial  to  the  claim  of  plaintiffs ;  and  then  assuming  the  char- 
acter of  plaintiff  in  reconvention,  and  claiming  to  be  liquidator  of  the 
firm  of  J.  Lemle,  dissolution  of  which  was  alleged,  he  sets  forth  the 
facts  heretofore  recited  touching  the  suspensive  appeal  from  the  man- 
damus judgment,  and  the  failure  of  plaintiffs  to  prosecute  the  same ; 
avers  that  the  sale  of  his  goods  was  the  consequence  of  said  appeal ; 
that  it  resulted  in  a  sacrifice  of  said  goods  at  a  price  far  below  their 
value  in  his  hands  had  he  not  been  prevented  from  releasing  the  same 
on  bond,  occasioning  him  a  loss  on  that  account  of  1110,100 }  sets  forth 
other  damage  to  his  business,  his  credit,  etc.,  to  a  large  amount ;  prays 
for  citation  of  Sigmund  and  Herman  Meyer,  sureties  on  the  suspensive 
appeal  bond }  and  for  judgment  against  plain tifts  and  said  sureties  in 
soUdo  in  the  sum  of  $20,000,  the  full  amount  of  the  bond,  and  against 
plaintiffs  in  the  further  sum  of  forty-nine  hundred  dollars. 

Waiving  objections  to  the  mode  of  proceeding,  which  are  serious,  we 
prefer  to  consider  the  merits  of  the  reconventional  demand,  wliich  we 
.  shall  do  under  two  aspects,  viz : 

1st.  Whether  plaintiffs  and  their  sureties  are  liable  for  the  damages 
claimed,  contractually,  under  the  terms  of  the  bond. 

2d.     Whether  plaintiffs  are  liable  otherwise. 

We  solve  the  first  question  in  the  negative  oh  two  grounds. 

1.    The  condition  of  the  bond  is  in  the  following  terms : 

'^Now,  therefore,  if  the  said  Friedman  Brothers  (and  others,  naming 
them),  shall  well  and  truly  prosecute  their  said  appeal  with  effect,  and 
shall  satisfy  whatever  judgment  may  be  rendered  against  them,  or  that 
the  same  shall  be  satisfied  out  of  the  proceeds  of  the  sale  of  their  es- 
tate, real  and  personal,  if  they  be  cast  in  their  said  appeal,  then  this 
obligation  to  be  null  and  void,  otherwise  to  be  and  remain  in  full  force 
and  effect  against  principal  and  security .'' 

The  failure  of  plaintiffs  to  prosecute  this  appeal  placed  them  in  the 
4»ame  position  which  they  would  have  occupied  had  their  appeal  been 
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prosecuted  and  reeulted  in  a  decree  of  tbiB  Court  affinning  the  judg- 
ment. As  that  judgment  was  not  against  them,  but  was  solely  against 
the  sheriff,  and  as  the  bond  did  not  bind  the  psirties  to  satisfy  any 
judgment  against  the  sheriff;  and  as  the  only  judgment  which  could 
liave  been  rendered  against  Friedman  Bros.,  would  have  been  for  costs 
of  appeal,  it  is  manifest  that,  under  the  terms  of  this  bond,  the  parties 
were  not  bound  to  satisfy  the  judgment  against  the  sheriff. 

It  is  possible  that,  under  a  reasonable  construction  of  articles  571 
and  579  of  the  Code  of  Practice,  the  tliird  person  appealing  suspen- 
sively  from  a  judgment  against  a  defendant  miglit  be  required  to  con- 
dition the  bond  "to  satisfy  whatever  judgment  may  be  rendered 
against"  the  defendant.  But  such  was  not  the  bond  furnished  in  thi» 
case. 

As  was  said  in  one  case,  "  we  must  t-ake  the  bond  as  it  is,  not  as  it 
might  have  been  or  as  the  court  might  have  ordered  it  to  be  made.^ 
Cai-twright  vs.  McMillan,  3  Ann.  685. 

And  in  another:  "  We  are  not  permitted  to  extend  the  obligation  of 
the  surety  beyond  what  is  contained  in  the  bond  itself  and  what  the 
law  has  declared  to  be  the  legal  obligation  of  the  surety  in  such  a  case,, 
which  is  to  satisfy  whatever  judgment  may  be  rendered  against  the  ap- 
pellant."   Parham  vs.  Cobb,  9  Ann.  426. 

(See  erratum  at  beginning  of  volume  showing  that  the  opinion  above^ 
quoted  fi'om,  though  styled  a  dissenting  opinion  was,  on  that  point,  the 
opinion  of  the  Court.) 

A  very  pertinent  and  weighty  opinion  by  the  Supreme  Court  of 
Maryland  in  a  case  very  analogous  is  quoted,  where  the  same  view  is 
taken.  It  is  there  said :  "  The  appellants  contend  that,  by  the  failure 
to  prosecute  the  appeal,  the  condition  was  broken,  the  right  of  action 
thereupon  accrued  and  that  the  measure  of  damages  is  the  loss  occa- 
sioned by  the  appeal.  If  we  were  at  liberty  to  decide  this  case  accord- 
ing to  principles  of  equity,  etc.,  we  should  have  little  hesitation  in 
assenting  to  the  appellant's  views  j  but  the  obligation  is  defined  and 
limited  by  the  terms  of  the  bond  and  cannot  be  extended  beyond  their 
legal  import  and  effect.  *  ♦  By  the  terms  of  the  bond  the  obligors- 
bound  themselves  to  prosecute  tlie  appeal  with  effect,  and  in  the  event 
of  failure  to  do  so,  the  condition  expressly  declares  what  the  obligors 
shall  pay."    FuUerton  vs.  Miller,  22  Md.  1. 

2.  The  foregoing  might  be  sufficient  on  this  point  j  but  we  may  ex- 
press, in  addition,  our  serious  doubt  whether,  even  if  the  bond  had 
bound  the  obligors  to  satisfy  the  judgment  against  tlie  sheriff,  the 
action  of  the  Court  in  ordering  the  sale  of  the  property  at  the  demand 
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of  parties  other  than  plaintifif,  in  the  exercise  of  jurisdictional  power 
and  without  objection  by  defendant,  would  not  have  been  a  vi8  major 
relieving  plaintiifs  and  their  sureties  from  their  obligations  under  such 
a  bond. 

Now  on  the  question  of  the  extra-contractual  liability  of  Friedman 
Bros.,  the  foregoing  suggestion  is  entitled  to  great  weight.  But  in  ad- 
dition  thereto,  the  attempt  of  defendant  to  assimilate  the  liability  of 
an  unsuccessful  appellant  to  that  of  a  plaintiff  in  a  wrongful  attach- 
ment or  other  proceeding  by  conservatory  process,  cannot  be  sustained. 
The  differences  between  them  are  too  marked  to  escape  notice  or  t» 
need  enumeration. 

The  right  of  appeal  is,  as  has  been  frequently  said,  a  constitutional 
right.  Its  object  is  to  submit  to  the  appellate  tribunal  the  llnal  deter- 
mination of  controverted  rights.  The  ]K>sition  of  the  appellant  cannot 
be  distinguished  from  that  of  the  plaintiff  in  the  original  suit  who  seeks- 
to  submit  the  same  rights  to  primary  judicial  determination.  No  dis- 
tinction can  be  made  between  the  two,  except  such  as  the  law  has 
expressly  made  in  the  bonds  required.  Outside  of  those  bonds,  their 
cases  are  identical,  and  the  same  conditions  must  exist  in  order  to 
subject  them  to  any  liability  outside  of  such  bonds,  viz :  malice  and 
want  of  probable  cause. 

Those  conditions  have  no  existence  in  this  case. 

We  are  satisfied  the  judgment  appealed  from  enforced  the  law  and 
awarded  justice. 

Judgment  affirmed. 


No.  1152. 

Robert  G.  Richardson  et  al.  vs.  Robert  Richardson,— Mrs.  S.  F. 

Head,  Intervenor. 

The  forced  bein  of  a  msrried  woman  hsTO  ft  legal  right  to  sae  the  narvlTing  huftband  for  » 
specific  aniOQDt  of  parftphemal  fauds  of  their  deceased  mother  received  by  the  father, 
if  the  latter  has  not  been  confirmed  and  qualified  as  their  tutor  dating  their  minority. 
In  such  a  case  the  father  is  their  debtor  under  the  i-ights  of  the  mother,  and  they  can 
enforce  all  her  rights  withonfe  recourse  to  an  aotion  for  an  account. 

APPEAL  from  the  Fifth  District  Court,  Parisli  of  Ouachita. 
BicJiardsoUf  J. 

Fotta  dc  Hudson  for  Plaintifib  and  Appellees : 

Firsts  Interveners  mnst  take  the  case  as  they  flud  it,  and  cannot  object  to  the  manner  Id 
which  the  suit  is  brought.  20  Ann,  174 ;  19  L.  155 ;  4  K.  S.  487 ;  8  B.  133 ;  SI  Ann.  118  ; 
ff7  Ann.  939. 
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Second— To  enforce  a  claim  for  pantpbemal  ftinde  against  tlie  fatlier,  inherited  by  a  child 
from  a  deceased  mother,  neither  a  tutorship  nor  eettlMnent  of  tntorship  la  neoesaary.  tt 
Ann.  830 ;  31  Ann.  533. 

Third— A  suit  brought  by  an  emancipated  son  and  daughter  against  their  father  on  account 
of  a  claim  derived  as  heirs  of  their  deceased  mother  is  not  a  suit  f^rowini;  out  of  a  tutor- 
ship, and  where  thoy  thus/ue  as  heirs  no  tntorship  nor  settlement  of  tutorship  Is  neoes> 
sary.    31  Ann.  533 ;  28  Ann.  830. 

Ponrth — The  payment  or  receipt  of  an  amount  over  $500  may  be  proven  by  one  witneaa. 
Art  2X77  (2257)  C.  C.  applies  only  to  contracto.  1  N.  S.  416 .  6  Ann.  307 ;  18  Ann.  210 ; 
21  Ann.  54 ;  20  Ann. 

T.  O.  Benton  for  Defendant. 

€'  J,  <&  J.  S.  Boatner  for  Intervenor  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

PocH^y  J.  Plaintiffs  are  emancipaced  niinorg^  issne  of  the  defend- 
ant's marriage  with  their  deceased  mother,  and  they  seek  as  her  heirs 
at  law  to  enforce  the  claims  of  their  mother  for  the  restitation  of  her 
paraphernal  fands  received  by  the  husband  and  converted  to  his  own 
nse  and  benefit,  with  a  recognition  of  a  legal  mortgage  on  his  immov- 
able property. 

He  pleaded  the  general  denial,  but  he  makes  no  serious  defence. 

The  real  contest  is  between  the  plaintiff  and  the  intervenor,  who  is 
a  judgment  creditor  of  the  defendant  and  who  resists  the  claim  of  the 
former,  in  so  far  as  it  may  outrank  her  mortgage  on  the  only  remain- 
ing immovable  property  owned  by  the  defendant. 

She  appeals  from  an  adverse  judgment ;  and  she  urges  three  grounds 
of  resistance  to  plaintiffs  pretensions. 

1.  That  their  action  against  their  father  should  have  been  for  an  ac- 
count, and  not  for  a  specific  amount. 

2.  That  the  testimony  offered  by  plaintiffs  is  not  sufficient  to  make 
legal  proof  of  their  claim. 

3.  That  the  burden  of  proof  was  on  plaintiff's  to  show  that  the  funds 
alleged  to  have  been  received  for  account  of  his  wife  constituted  her 
separate  assets  as  being  due  to  her  before  marriage. 

I. 

Conceding  arguendo  the  right  of  intervenor  to  make  this  point,  we 
find  that  plaintiffs  urgA  no  claim  against  their  fatlier  as  tutor;  the 
record  shows  that  he  has  never  been  confirmed  or  qualified  as  their 
natural  tutor. 

They  are  only  claiming  the  rights  which  they  have  inherited  from 
.their  mother,  hence  they  are  entitled  to  the  same  remedy  which  she 
could  invoke,  if  living,  for  the  restitution  of  her  paraphernal  funds 
received  by  her  husband  and  converted  to  his  own  use. 
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At  ber  deatli  plaintiffs  becaino  tlie  creditors  of  the  surviving  hus- 
l>aud  to  the  extent  of  their  virile  slinres  in  the  rights  of  their  inotlier 
agninst  the  liusband,  and  nothing  has  since  occurred  to  alter  or  modify 
•the  relations  which  they  have  occupied  towards  their  father,  and  quoad 
their  claim  and  to  the  extent  of  their  respective  shares  therein,  their 
position  was  precisely  that  which  their  mother  held  before  and  at  the 
Xime  of  her  death. 

Now  we  know  of  no  law  or  rule  of  jurisprudence  which  would  re- 
strict the  action  of  the  wife  seeking  the  restitution  of  her  paraphernal 
funds  from  her  husband,  to  a  demand  for  an  account. 

The  books  show  that  in  such  cases  the  demand  has  always  been  for 
a  specific  amount;  and  the  right  of  enforcing  such  a  demand  has  been 
inlierited  by  these  plaintiffs  directly  from  their  mother. 

The  exercise  of  the  precise  remedy  herein  sought  has  been  sanc- 
tioned by  this  Court,  and  is  derivej^  from  our  code.  C.  C.  Art.  945; 
Bridger  vs.  Simontou,  28  Ann.  830;    Cambre  vs.  Grobert  et  al.,  31 

Ann.  533. 

11. 

As  to  the  iuAufficiency  of  the  evidence,  intervcnor  contends  that  the 
only  direct  evidence  of  the  amounts  alleged  to  have  been  received  by 
the  defendant,  of  the  time,  of  the  mode  of  payment,  and  of  the 
«oui'ces  consists  of  the  uncorroborated  testimony  of  the  defendant 
Limself,  who  is  testifying  in  behalf  of  his  children. 

It  is  perhaps  unfortunate  that  many  of  the  witnesses,  such  as  the 
former  tutor  of  the  wife  and  several  of  her  debtors,  who  could  have 
thrown  abundant  light  on  the  subject,  are  now  dead. 

But  nevertheless  we  find  in  the  record  suflicient  evidence,  both  doc- 
-umentary  and  parol,  which  leaves  no  doubt  in  our  minds  that  the  de- 
fendant did  at  various  times  and  in  sundry  amounts  receive  after  his 
m.arriage  with  Fanny  Gurton,  in  good  currency,  a  sum  aggregating 
^11,500,  and  that  the  whole  amount  was  used  by  him  as  his  own  funds. 

It  would  serve  no  useful  purpose  in  jurisprudence  to  encumber  this 

opinion  with  a  recital  in  detail  of  the  evidence  which  has  led  us  to 

this  conclusion. 

III. 

But  the  intervenor  contends  that  the  bulk  of  the  moneys  received 
for  account  of  his  wife  by  the  defendant  consisted  of  fruits  of  her  par- 
aphernal assets,  principally  the  hire  of  slaves,  of  which  he  had  the 
administration,  and  which  therefore  fell  in  the  community. 

On  this  point  the  record  shows  substantially : 

That  when  tlie  marriage  took  place  in  December,  1862,  the  wife  was 
«a  minor,  and  that  her   property,  consisting   mainly  of  money  and 
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slaves,  was  under  the  control  of  ber  tutor,  and  that  very  soon  there- 
after the  hasband  took  service  in  the  Confederate  army  and  did  not 
return  to  his  home  permanently  until  the  end  of  the  war,  in  1865 ;  and 
that  portions  of  his  wife's  paraphernal  assets  were  paid  to  him  during 
the  war;  but  that  no  final  account  of  tutorship  was  presented  before 
the  month  of  November,  1865. 

In  the  mean  time  the  wife's  estate  remained  under  the  management 
and  control  of  her  former  tutor,  who  was  also  her  uncle,  and  no  at- 
tempt has  even  been  made  to  show  that  the  husband  ever  interfered 
with  his  wife's  chosen  agent,  eitlier  in  the  hire  of  her  slaves  or  in  the- 
investment  of  her  funds. 

Hence  we  conclude  that  the  husband  did  not  assume  the  administra- 
tion of  the  separate  estate  of  his  wife  before  the  year  1865,  at  which 
time  he  had  already  received  the  funds  which  form  the  basis  of  plain- 
tiff's demand,  and  that  therefore  these  sums  were  paraphernal  assets 
of  the  wife.  The  legal  mortgage  securing  these  funds  has  been  pre- 
served by  proper  aud  timely  inscription,  and  it  is  entitled  to  the  rank 
provided  for  it  by  law. 

Considering  the  source  of  intervener's  claim,  and  the  sacred  charac- 
ter of  defendant's  indebtedness  to  her,  we  deeply  regret  the  loss  to 
which  our  judgment  will  subject  her,  but  at  the  imperative  command 
of  law  the  voice  of  equity  is  hushed,  and  judges  must  perform  their 
duty  without  regard  to  consequences. 

The  amounts  allowed  plaintiffs  by  the  district  judge  are  coirect 
under  the  evidence,  and  his  conclusions  are  sustained. 

Judgment  affirmed. 


No.  1147. 
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The  role  la  that  dying  declarations  are  admiasible  if  made  nnder  a  sense  of  impending  disso- 

M  i3?^l  lotion,  which  soon  thereafter  transpires.     1  Glf.  sec.  158;  30  Ann.  365;   31  Ann.  »5;   31 

Ann.  1086 ;  36  Ann.  920,  State  vs.  MolUs. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Baker,  J. 

M,  J,  Ounninghamf  Attorney  General,  and  JAonel  Adams,  District 
Attorney,  for  the  State,  Appellee: 

1.  A  dying  declaration  made  nnder  an  immediate  sense  of  impending  dlsftolntioii  is  admis- 
sible in  evidence.    30  Ann.  309 ;  81  Ann.  95 ;  33  Ann.  1086 ;  Whaiton  Or.  Bv.  ^  381. 

3.  There  is  no  law  making  it  necessary  for  the  dying  man  to  say  that  he  believes  he  vill 
immediately  die,  as  a  condition  precedent  to  the  validity  of  his  dedaraiion  as  evidenoe .:- 
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it  U  anflScient  if  tack  belief  is  established  by  his  actions  and  the  snironndinK  oircam- 
stances.    Wharton  Cr.  Ev.  §§  282,  284. 

Win.  B.  Whitaker  for  Defendant  and  Appellant: 

IDeclarations  by  the  person  whoeo  death  is  the  sabject  of  investigation  concerning  the  cause 
of  death  or  ito  attendant  circumstances,  are  admissible ;  provided,  the  court  be  satisfied 
that  such  declarations  were  made  in  solemn  contemplation  of  immediately  approaching 
death.  Best  Ev.  §  505,  n.  1 ;  1  Ghreenl.  Ev.  §  156,  et  seq.;  ^Vliar.  Hom.  §§  742-775;  State 
Ts.  Cornish,  5  Harr.  (Bel.)  502 ;  Bull  vs.  Com.,  34  Grat.  613 ;  Hill  vs.  State,  41  Geo.  484 : 
Dixon  vs.  State,  13  Fla.  636 ;  State  vs.  Simon,  50  ^o.  370 ;  People  vs.  Hogdon,  55  Cal.  78; 
Sullivan  vs.  Com..  93  Pa.  St.  284,  29G;  State  vs.  Patterson,  45  Yt.  308;  West  vs.  State,  7 
Tex.  Ct.  App.  150. 

While  it  rests  with  the  court  to  decide  on  the  admissibility  of  a  statement  offered  as  a  dying 
declaration,  a  stiictly  legal  discretion  must  be  exercised ;  and  if  it  decide  for  the  admis- 
sion of  the  declaration,  it  must  be  for  one.  or  both,  of  two  reasons : 
Firgt.  That  the  declarant  had  expressly  stated  bis  own  sense  of  his  immediacely  approach- 
ing death ;  or. 
Second.   That  from  the  testimony  it  is  apparent  thot  declarant  must  have  been  assured  of 

such  impending  dissolution. 
1  Greenl.  £v.  §  158 ;  1  East  P.  G.  354 .  1  Denis  C.  C.  1 ;  Bex  vs.  Van  Bntchell,  3  Carr.  &  P. 
493 ;  2  Parker  C.  B.  235;  Bex  vs.  Pike,  3  Carr.  &  P.  598 ;  Bex  vs.  Hacks,  1  Stark  N.  P. 
C.  .523;  1  Phill.  Ev.  235,  85 ;  Carr.  Supp.  232,  1  Arch.  440 ;  Whar.  Cr.  Ev.  $$  276-381, 284  ; 
Beat  Ev.  p.  485;  Com.  vs.  Cooper.  5  All.  495;  Montgomery  vs.  State,  11  Ohio,  424 :  Mor- 
gan TS.  State,  31  Ind.  193 ;  People  vs.  Grunzig,  1  Parker  C.  C.  299 ;  Brakefleld  vs.  State, 
1  Sueed.  215;  People  vs.  Perry,  8  Abb  (N.  Y.)  Prac.  N.  S.  27,  34 ;  Lewis  vs.  State,  9  Sm. 
dt  M.  (Miss.)  115;  State  vs.  Trivas,  32  Ann.  1086;  State  vs.  Spencer,  30  Ann.  362;  State 
vs.  Molisse,  36  Ann.  920. 

The  decision  of  the  trial  court  on  the  matter  of  the  admission  of  a  statomeut  offered  as  a 
dying  declaration  is  proper  subject  for  review.  Whar.  Cr.  Ev.  §298,  Com.  vs.  Dunau, 
128  Mass.  422;  Sullivan  vs.  Com.,  93  Pa.  St.  284;  Donnelly  vs.  State,  2  Dutch.  463.  601 ; 
State  vs.  Tiivaa,  32  Ann.  1086. 


The  opinion  of  the  Court  was  delivered  by 

Waikins,  J.  The  accused  was  indicted  with  another  for  tlie  murder 
of  one  John  J.  Madden,  separately  tried,  and  from  a  verdict  of  '^  guilty 
without  capital  punishment,^'  and  sentence,  he  has  appealed. 

This  appeal  rests  upon  a  single  bill  of  exceptions  reserved  for  the 
accused  to  the  admission;  as  evidence,  of  the  dying  declarations  of  the 
<ieceased.  He  complains  that  it  had  not  been  shown,  either  by  oral 
testimony  of  witnesses,  or  by  the  language  of  the  declaration  itself,  or 
in  any  other  way,  that  the  deceased  was,  before  making  said  declara- 
tion, or  at  the  time  of  making  same,  in  contemplation  of  approaching 
or  impending  death. 

The  declaration  of  deceased  was  dictated  by  himself,  and  was  re- 
duced to  writing  by  T.  J.  Mooney,  recorder. 

From  the  declaration  itself  we  gather  the  following  statement  of 
facts,  viz :  That  on  the  25th  of  June,  1884,  at  the  hour  of  2  a.  m.,  he  was 
«hot  by  one  of  two  men  wlio  were  strangers  to  him.     He  was  a  police- 
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man  at  the  tinie^aud  had  previously  arrested  them  and  they  were  in 
his  custody-. 

T]iis  occurred  in  Algiers.  He  said  lie  would  know  the  men  if  he 
should  see  them  again.  The  one  standing  by  the  corporal  at  the  end 
of  the  table,  he  said  was  the  tallest  man.  He  concluded  his  stitement 
by  saying:  ^'I  wake  this  statement  to  you  because  I  have  given  up 
hopes  of  recovery,  and  believe  that  I  am  going  to  die." 

It  further  appears  that  from  the  fa^ts  summarized  in  the  bill  of 
exceptions,  that  the  recorder  visited  the  deceased  during  the  day  sub- 
sequent to  the  assault  upon  him,  on  which  occasion  he  said  that  he 
thought  he  would  get  well. 

It  further  appears  that  on  the  following  day,  between  3  and  4  o^clock 
A.  M.,  the  recorder  was  again  sent  for,  and  upon  his  arrival  he  found 
Madden  quite  weak,  and  who,  when  he  was  questioned  by  the  recorder 
as  to  how  he  felt,  responded  that  he  had  given  up  and  thought  he  wa» 
a  case,  or  that  *Mje  was  gone  nj)." 

Before  proceeding  to  write  the  dying  declaration,  the  recorder  warned 
liim  to  be  careful  as  to  what  he  should  say,  as  he  was  going  before  ]ii8> 
Maker,  and  that  if  he  did  not  believe  that  he  was  going  to  die  his  dec- 
laration would  not  be  worth  the  paper  it  was  written  on,  to  which  Mad- 
den responded  *'that  he  did  not  wish  to  die  with  a  lie  in  his  month." 

He  thereupon  made  to  the  recorder  the  statement  detailed  above,  and 
he  reduced  it  to  writing  as  dictated  by  him,  in  the  presence  of  wit- 
nesses. 

Madden  died  en  the  day  following.  From  the  evidence  it  does  not 
appear  that  his  physical  condition  was  subsequently  improved,  or  that 
the  patient  thereafter  entertained  hopes  of  recovery. 

The  trial  judge,  in  his  reasons,  assigned  that  he  was  satisfied  from 
the  expressions  of  the  deceased,  and  his  condition  just  prior  to  the 
declaration,  tliat  he  was  fully  awnre  of  his  condition,  and  had  no  hope 
of  recovery,  at  the  time,  and  admitted  the  evidence. 

Dying  declarations  are  those  made  under  a  consciousness  of  impend- 
ing death,  which,  however,  the  declarant  need  not  express  in  direct 
terms.  His  bodily  condition  and  appearance;  his  conduct  and  lan- 
guage; as  well  as  statements  made  to  him  by  his  attendants,  may  be 
considered,  and  his  consciousness  thence  inferred.  12  Ann.  274,  State 
vs.  Scott. 

We  do  not  conceive  it  to  have  been  necessary  that  the  deceased 
should  have  said  that  he  believed  he  would  die  immediately,  bnt  regard 
it  sufficient,  if  the  facts  detailed  were  such  as  to  indicate  that  the  de- 
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ceased  was  conscious,  at  the  time  of  making  his  declaration,  of  his 
approaching  dissolution. 

To  render  such  declarations  receivable  in  evidence,  the  deceased 
need  not  have  been  at  the  time  in  articulo  mortis.  It  was  only  neces- 
sary that  same  should  have  been  made  under  a  sense  of  impending  dis- 
solution, which  soon  thereafter  occurred. 

To  this  sense  of  approaching  death,  the  law  attaches  the  solemnity 
of  an  oath,  and  impresses  upon  a  statement  made  under  it,  the  char- 
acter of  evidence. 

Of  this  solemnity  the  deceased  was  clearly  impressed,  because,  when 
he  was  cautioned  by  the  recorder  as  to  tile  statement  he  desired  to 
make,  he  said  that  he  did  not  wish  to  die  with  a  lie  vpon  his  lips,  30  Ann. 
365,  State  vs.  Judge  Spencer;  31  Ann.  95,  State  vs.  Daniel;  32  Ann. 
1086,  State  vs.  Trivass:  30  Ann.  920,  State  vs.  Molisse. 

The  ruling  of  the  judge  a  quo  i\as  correct,  and  the  judgment  appealed 
from  is  affirmed. 


No.  1161. 
Wheeler  &  Pierson  vs.  G.  A.  Peterkin  et  al. 

The  oniisdioD  of  appellant  to  ask  for  citation  of  appeal,  and  to  have  it  nerved  on  appellee* 
when  the  order  of  appeal  has  been  granted  on  motion  in  open  court  at  a  term  diflerent 
fh>m  that  on  which  the  Judgment  was  rendered,  is  f^tal  to  the  appeal,  which  must  b 
dismissed. 

APPEAL  from  the  Sixth  District  Court,  Parish  of  Morehouse. 
Bnssetff  J. 

Todd  &  Todd  for  Plaintiffs  and  Appellants. 
C.  Netoton  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.    The  motion  to  dismiss  this  appeal  must  prevail. 

The  judgment  appealed  from  was  rendered  on  the  26th  of  May,  1885, 
and  the  order  of  appeal  was  granted  on  motion  of  appellants'  counsel 
in  open  court  on  the  18th  of  January,  1886,  and  at  a  different  term  of 
the  court  than  that  at  which  the  judgment  was  rendered. 
'  No  citation  was  asked  by  appellants  and  none  was  served  on  appel- 
lees. Under  the  circumstances  a  citation  of  appeal  was  as  imperatively 
necessary  to  perfect  the  appeal  as  an  ordinary'  citation  is  indispensable 
to  support  an  ordinary  action,  and  the  absence  of  a  citation  in  this  case 
18  clearly  and  inclusively  imputable  to  the  fault  of  appellants. 

The  only  condition  under  which  the  necessity  of  a  citation  of  appeal 
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is  obviated;  is  when  the  party  who  intends  to  appeal  does  so  by  motion 
in  open  court  at  the  same  term  at  which  the  judgment  was  rendered. 
Code  of  Practice,  art.  573. 

That  provision  of  our  Code  is  unambiguous  and  mandatory;  it  has 
uniformly  been  construed  so  as  to  defeat  the  appellant  whenever  he 
failed  to  ask  for  and  to  secure  a  citation  of  appeal,  under  an  order 
granted  either  on  petition  in  chambers  or  on  motion  in  open  court  at  a 
term  different  from  that  at  which  the  judgment  was  rendered.  Walker 
vs.  Martolo,  16  La.  50;  Boiling  vs.  Anderson,  10  Ann.  650;  Pratt  vs. 
Erwin,  5  Ann.  115;  St.  Bomes  vs.  Sterling,  21  Ann.  277;  Potier  vs. 
Thibodauz,  21  Ann.  618;  Hardy  vs.  Stevenson,  27  Ann.  95;  Fouraet 
vs.  Van  Wickle,  33  Ann.  1108. 

The  appeal  is  therefore  dismissed  at  appellants'  costs. 


No.  1162. 
Helen  Stafford  and  Curator  ad  litem  vs.  Succession  of  W.  S. 

McIntosh. 

A  creditor  vbo  bas  an  unliqaidated  and  UDacknowIedged  demand  ajcaindta  Hucceaaion  ia  not 
bound  to  procure  the  rendition  and  effect  the  liqnidation  of  bia  claim  and  ita  reeoipiitioii 
and  enforcement  by  an  opposition  to  the  account,  but  may  proceed  at  once  by  an  inde- 
pendent and  direct  action  for  that  purpose. 

APPEAL  from  the  Twenty-seveijth  District  Court,  Parish  of  Rich- 
land.   J'JUiSf  J.J  to  whom  the  case  was  referred. 


David  Todd  for  Plaintiff  and  Appellant: 

Wbere  the  administrator  haa  filed  bia  tableau  and  account,  any  creditor  not  recognised 
therein  baa  a  ilgbt  to  aue  the  auccesaion  that  owes  him  and  have  bis  claim  reooipiiised 
by  judgment.  10  Ann.  224 ;  A  Ann.  407;  5  R.  270 ;  C.  P.  964-6 ;  19  L.  441 ;  7  Ann.  367;  5 
Ann.  709;  23  Ann.  102;  28  Ann.  :i22;  2  N.  S.  6!>9;  5  N.  S.  218;  6  N.  S.  450;  lat  Bob.  389- 
404;  3  R.  264;  9  Ann.  500. 

Snob  creditor  baa  also  the  alternative  right  to  oppose  auch  tableau  untU  bia  rights  and  claiia 
are  recognized  and  placed  on  such  tableau.  C.  C.  1180 ;  8  Ann.  451 :  10  Ann.  224 ;  10  L. 
358 ;  18  L.  264-583;  23  Ann.  528 ;  12  Ann.  517. 

J5f.  C.  Mantgamery  and  Boatner  dt  Boatner  on  the  same  .side. 
Wells  d;  Toler  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered. hy 

Todd,  J.  The  plaintiff  is  the  only  issue  of  the  marriage  of  J.  J.  C. 
and  Margaret  A.  Stafford,  who  both  died  in  the  parish  of  Richland— 
Mrs.  Stafford  in  1872,  and  Mr.  Stafford  in  1876. 

Shortly  after  the  death  of  plaintiff's  father,  Wm.  S.  Mcintosh  was 
appointed  her  tutor,  and  about  the  same  time  administrator  of  the  sac- 


MONROE,  JUNE,  1886.  665 


StafTord  vs.  Sacoesslon  of  Holntmh. 


•cefision  of  Mrg.  Stafford.  As  adraiDistrator  and  tutor  he  received  the 
property  of  the  snccesgion,  and  besides  that  of  the  minor  valued  at 
■about  $35,000.  Pai-t  of  this  he  caused  to  be  sold  and  received  the  pro- 
-ceeds.  He  collected  the  rents  and  revenues,  and  thus  many  thousand 
dollars  went  into  his  hands.  Mcintosh  continued  in  the  control  and 
possession  of  these  estates  till  1883,  when  he  died.  He  died  without 
"filing  any  account  of  his  administration,  though  he  left  an  account  of 
bis  tutorship  never  homologated.  Shortly  after  the  death  of  Mcintosh, 
David  T.  Chapman  was  appointed  and  qualified  as  administrator  of  his 
succession.  Not  long  after  his  appointment,  he  filed  a  provisional 
.account  and  tableau  of  debts  of  Mcln toshes  succession.  This  account 
•completely  ignored  the  debt  owing  by  Mcintosh  to  the  plaintiff. 

Thereupon  the  plaintiff,  having  been  emancipated,  brought  the  pres- 
ent suit,  in  which  she  set  forth  in  her  petition  at  length  and  witli  great 
clearness,  the  indebtedness  of  Mcintosh  to  her  and  the  specific  causes 
of  that  indebtedness;  that  he  had  gone  into  possession  of  all  her  prop- 
erty, received  the  fruits  of  it,  had  sold  part  of  it  and  collected  the  pro- 
-ceeds,  and  had  never  paid  over  to  her  or  her  representatives  anything, 
Qor  filed  any  account. 

The  action  was  brought  and  the  petition  formulated  to  comply  pre- 
*cisely  with  the  letter  and  with  the  provisions  of  art.  986  of  the  C.  P., 
as  will  be  seen  from  a  perusal  of  it.    It  reads  as  follows: 

"  If  the  claim  (claim  in  favor  of  a  succession)  be  not  liquidated,  or  if 
the  curator  or  testamentary  executoror  administrator  have  any  objection 
to  it,  and  consequently  refuse  to  approve  it,  the.  bearer  of  the  evidence 
•of  such  claim  may  bring  his  action  against  the  curator  or  administrator 
in  the  ordinary  manner  before  the  court  of  probate  where  the  succes- 
sion was  opened,  or  before  the  district  court,  according  to  the  amount 
involved,  and  obtain  judgment  in  the  same  manner  as  in  other  cases.' 

The  suit  was,  however,  dismissed  on  an  exception  of  no  cause  of 
action.  There  are  certain  words  qualifying  the  judgment  that  may 
throw  some  light  on  the  reasons  of  the  judge  for  his  ruling — the  judge 
giving  no  reasons,  at  least  in  writing,  in  support  of  the  same,  and  the 
defendant  making  no  appearance  in  this  Court  whatever. 

The  judgment  reads  thus:  "  In  this  case  the  exception  was  overruled 
as  to  opposition  in  plaintiff's  petition  to  account  of  W.  S.  Mcintosh, 
tutor  to  the  minor,  Helen  Stafford,  and  overruled  as  to  opposition  to 
account  of  D.  T.  Chapman,  administrator  of  the  succession  of  W.  S. 
Mcintosh,  and  sustained  as  to  the  demand  of  the  plaintiff  against  D.  J. 
Ohapmau,  administrator.'' 

One  cannot  read  the  petition  without  being  convinced  that  plaintiff's 
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sole  object  in  bringing  this  suit  was  to  liquidate  the  debt  of  the  Mcin- 
tosh succession  to  the  Stafford  succession.  The  suit  may  have  intended 
to  accomplish  effectually  what  the  judge  a  quo  supposed,  perhaps,  could 
only  have  been  done  by  oppositions  to  the  accounts  mentioDed.  But 
we  find  no  word  of  opposition  to  the  accounts  in  the  petition,  and  no- 
mention  of  the  existence  of  said  accounts  except  by  way  of  recital.  The 
fact  was  alleged  in  the  petition  that  Chapman,  in  his  account,  had  ig- 
nored entirely  the  claims  of  petitioner  against  the  succession  of  Mcin- 
tosh, and  the  administrator  was  asked  to  be  cited,  and  was  cited,  and* 
judgment  prayed  for  against  the  Mcintosh  succession  for  the  sums 
therein  mentioned,  amounting  to  some  thirty  thousand  dollars. 

We  regard  the  petition  as  inaugurating  au  independent  suit  for  the 
sole  purpose  of  determining  the  indebtedness.  It  may  be  from  the  fact 
that  it  was  asked  that  these  accounts  be  not  homologated  until  the 
plaintiff^s  claim  could  be  liquidated  by  means  of  this  suit,  that  it  might 
have  been  contemplated  by  the  plaintiff  after  her  claim  was  liquidated 
that  then  she  might,  if  to  her  advantage,  compel  the  administrator,. 
Chapman,  to  recognize  the  claim  and  place  it  among  the  debts  of  the 
succession.  But  the  first  thing  to  be  done  by  the  plaintiff  was  to  have* 
her  claim  liquidated,  and  that  she  was  proceeding  to  do  by  her  suit 
when  it  was  improperly  dismissed. 

It  might  be  inferred  from  the  language  of  this  decree  that  the  judge 
was  of  opinion  that  it  was  the  duty  of  Chapman,  as  the  legal  represent- 
ative of  W.  S.  Mcintosh,  administrator,  to  havefiled  the  account  of  admin- 
istration of  the  Stafford  succession  that  Mcintosh  had  failed  to  file.  If 
so  it  was  error,  for  it  was  not  incumbent  upon  him  to  file  such  account,, 
and  he  could  not  have  been  com])elled  to  do  it.  He  had  nothing  to  do- 
with  Mrs.  Stafford's  succession.    1st  Rob.  404;  12  Ann.  717. 

We  are  not  to  be  understood  as  meaning  that  settlements  of  the  kindi 
involved  in  this  suit  may  not  be  effected  by  means  of  opposition,  but 
however  that  may  be,  the  law  reserves  to  parties  a  special  action  to- 
accomplish  this  purpose.  And  in  tliis  case  it  was  not  only  legal  but 
there  was  a  marked  propriety  in  resorting  to  this  separate  and  inde- 
pendent suit.  As  stated.  Chapman  was  doubtless  an  entire  stranger  to- 
all  the  transactions  between  Mcintosh  and  the  Stafford  succession  and 
those  also  relating  to  the  tutorship  of  the  plaintiff.  In  all  probability 
it  would  have  been  utterly  impossible  for  Chapman  to  have  prepared 
anything  like  an  accurate  or  correct  account  of  Mcintosh's  gestion  with 
those  estates.  Therefore,  the  mode  of  proceeding  adopted  waa  highly 
favorable  to  the  Mcintosh  succession,  inasmuch  as  its  administrator 
was  accurately  and  explicitly  informed  of  all  the  causes  out  of  which 
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it  was  charged  that  Mcintosh's  liability  grew  out  of,  aud  of  all  the  fact» 
suiToundiug  the  whole  affair,  whereby  Chapman,  administrator,  was 
afforded  the  amplest  opportunity  for  investigatiug  and  resisting,  if  he 
chose,  the  matters  urged  against  him. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  annulled,  avoided  and  reversed:  and  proceeding  to 
render  such  judgment  as  should  have  been  rendered,  it  is  further  or- 
dered, adjudged  and  decreed  that  the  exception  of  no  cause  of  action 
be  and  the  same  is  hereby  overruled  aud  the  cause  remanded  and  rein- 
stated in  its  entirety,  to  be  proceeded  with  according  to  law,  at  the 
costs  of  the  defendant  in  both  courts. 


No.  1163. 
Wm.  C.  Culverhousb  et  al.  vs.  Jacob  Marx. — James  Pearson^ 

Warrantor. 

When  peremptory  ezceptiona  filed  in  limine  have  been  tried  and  overruled,  and  answers- 
have  been  filed,  and  at  a  aabseqnent  term  the  caae  hag  been  fixed  aud  taken  np  and  la  on 
trial  on  the  merits,  the  jadge  has  no  authority  to  intermpt  said  trial,  and,  of  bis  own 
motion,  to  set  aside  the  former  judgment  on  exoeptions  and  grant  a  new  trial  thereof,, 
and  forthwith  to  hear  them  and  render  Judgment  thereon  sustaining  the  exceptions  and 
dismissing  plaintiff's  suit. 

The  exceptions,  as  mek,  were  out  of  the  case,  and  the  Judge  had  no  more  authority  to  rein> 
state  and  try  them  m  ereepHons,  than  he  would  hare  had  to  interpose  such  exception a- 
originally. 

The  right  of  Judges  to  grant  new  trials  ex  ofleio  is  subject  to  the  same  delays  which  apply 
to  parties. 

The  overruling  of  exceptions  is  not  ree  Judicata  on  the  subject  matter  thereof  and  does  not 
preclude  the  court  from  rendering  a  different  ruling  when  the  same  matter  is  brought 
np  anew  in  proper  form,  as  by  answer  to  the  merits;  but  this  principle  does  not  author* 
ise  the  court  to  revive  a  defunct  exception,  and  by  sustaining  it,  defeat  and  deny  the- 
trial  on  the  merits,  which  has  been  regularly  opened. 

APPEAL  from  the  Third  District  Court,  Parish  of  Union. 
HoUteml,  Special  Judge. 

Tho8,  O.  Benton  and  James  A,  Bamseij  for  Plaintififs  and  Appellants. 
Graham  dc  Gaakhis  and  J.  JS,  Trimble  for  Defendants  and  Appellees  r 

1.  The  special  Judge  ordered  a  new  trial,  ex  ofiicio,  of  the  exception  which  had  been  passed 
upon  by  his  predecessor,  a  special  Judge,  and  tried  the  exception.  Plaintiff  retained 
bill. 

Courts  have  the  legal  right  to  order  new  trials,  ex  officio,  and  the  exorcise  of  this  right  is  lu 
their  discretion.    C.  P.  547 ;  H.  D.  P.  987,  Ko.  7 ;  10  Ann.  768. 

S.  Phdutiffs  alleging  want  of  authority  in  counsel,  who  acted  for  them  before  the  court, 
must,  before  they  can  require  proof  of  their  authority,  deny  it  on  oath.  27  Ann.  p.  TS*" 
and  authority  there  cited ;  2G  Ann.  30*2 ;  L.  D.  p.  70,  Nos.  3,  3,  4  aud  5. 

3.    Plaintiffs'  petition  discloses  no  cause  of  action.    They  claim  the  property  as  heirs  of 
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their  motber,  but  show  that  defendant  and  warrantor  hold  under  iitle»— and  allege  no 
reason  why  these  titles  should  not  stand  in  the  way  of  their  recovery.  C.  P.  44 ;  L.  D. 
p  530.  No.  7,  also  p.  531,  ITo.  8. 

4.  The  plea  of  res  adpidieata  flled  in  exception  of  defendant  and  warrantor  estopa  plain- 
tiifs  from  recovery  in  this  suit.  In  former  suit  Judgment  was  rendered  on  a|(re«ment  of 
)>arties,  giving  plaintiffs  $567  50  instead  of  property  claimed  by  them,  and  in  terms  set- 
tling the  dispute  between  them.  This  Judgment  has  become  final,  no  appeal  or  action 
of  nullity  having  been  instituted.  In  the  present  snit  the  Jadgment  is  not  attacked  or 
mentioned. 

The  object  of  {adgments  is  to  settle  disputes  between  parties,  and  it  is  as  to  the  object  of 
the  Judgment  that  the  authority  of  the  thing  adjudged  Ukes  effect.  C.  C.  2Sd6 ;  20  Ann. 
285:  H.  D.  p  763,  No.  3;  33  Ann.  618;  33  Ann.  883  and  898;  33  Ann.  617. 


The  opinion  of  the  Court  was  delivered  by 

Frnner,  J.  Thi6  is  a  petitory  action,  to  which  the  defendant  and 
warrantor  interposed  in  limine  certain  peremptory  exceptions. 

The  judge  of  the  court  having  recused  liimself,  called  Allen  Barks- 
-dale,  Esq.,  as  judge  ad  hoc  who,  having  duly  qualified,  heard  the  said 
exceptions  at  the  November,  1885,  term  of  the  court,  and  rendered 
Judgment  overruling  them. 

Thereafter  the  cause  went  to  issue  on  the  merits  by  answers  filed  by 
defendant  and  warrantor. 

The  case  was  continued  at  two  succeeding  terms  and  at  the  April 
term  of  1886,  Mr.  Barksdale,  being  unable  to  attend,  proffered  his  res- 
ignation as  judge  ad  hoc  and  J.  B.  Holstead,  Esq.,  was  appointed  and 
qualified  in  his  stead,  who  thereupon  entered  his  order  fixing  the  case 
for  trial  on  April  13. 

On  that  day  the  case  was  regularly  called  and  taken  up  for  trial,  and 
all  the  pleadings  in  the  case  were  read,  when  the  special  judge,  « 
-opcio  and  of  his  own  motion,  entered  his  order  setting  aside  the  former 
.judgment  which  had  been  rendered  on  the  exceptions  and  granted  a 
new  trial  of  said  exceptions  and,  proceeding  forthwith  to  trial  thereof, 
he  rendered  his  judgment  sustaining  the  same  and  dismissing  plain- 
tiffs' suit. 

To  these  proceedings  of  the  judge,  counsel  for  plaintiffs  excepted 
-and  took  a  bill  of  exceptions  which  is  brought  up  in  the  record. 

The  question  which  meets  us  at  the  threshold  is  as  to  correctness  of 
the  judge's  proceeding.  We  can  discover  no  waiTant  of  law  or  au- 
thority to  sustain  it. 

By  the  effect  of  the  former  judgment  overruling  them,  the  exceptions 
as  such  were  out  of  the  case  ;  and  the  judge  had  no  more  right  to  rein- 
state and  try  them  as  exceptions,  after  the  case  had  been  opened  on  the 
merits,  than  he  would  have  had  to  interpose  such  exceptions  of  his  own 
jnotion,  had  the  parties  never  filed  them. 
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It  is  true  that  judges  have  the  right  ex  officio  to  grant  new  trials 
under  art.  547,  C.  P.,  but  that  right  can  only  be  exercised  ordinarily 
within  the  same  delays  which  are  allowed  to  parties  to  move  therefor. 

It  is  equally  true  that,  so  far  as  the  oyerruling  of  an  exception  is 
concerned,  the  judgment  is  not  res  judicata  on  the  subject  matter 
thereof,  and  does  not  preclude  the  court  from  reversing  its  ruling  when 
the  same  matter  is  brought  up  anew  in  proper  form,  as  by  answer  to 
the  merits.    Levy  vs.  Wise,  15  Ann.  88. 

But  this  does  not  authorize  the  court  to  revive  a  defunct  exception, 
after  a  case  is  on  trial  on  the  merits,  to  try  it  separately,  and  thus  to 
defeat  the  trial  on  the  merits. 

If  the  subject  matters  of  the  exceptions  were  involved  in  the  issues 
on  the  merits  the  judge,  after  hearing  the  merits  and  in  rendering 
judgment,  might  have  well  ruled  on  such  matters  according  to  his  dis- 
cretion without  being  bound  by  the  former  ruling. 

But  he  erred  in  depriving  plaintiff  of  his  trial  on  the  merits  and  of 
the  opportunity  of  bringing  his  whole  case  before  this  tribunal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now  ad- 
judged and  decreed  that  the  case  be  remanded  to  the  lower  court,  to 
be  there  proceeded  with  according  to  law  and  the  views  herein  ex- 
pressed. 


No.  1164. 
AuGusTE  Rauxet  VS.  Emile  Rauxet. 

A  donation  inUr  viw>§  dnly  accepted  by  the  donee  need  not  be  accompanied  by  any  other 

delivery. 
A  person  who  Is  alleged  to  be  too  ignorant  of  the  Bnglieh  language  to  understand  the  mean. 

ing  of  an  act  of  donation  drawn  in  that  language  will  be  held  bound  by  each  an  act,  on 

proof  that  she  understood  the  English  language  sufficiently  well  to  dictate  a  will  in  that 

language. 
All  issues  presented  in  a  cause  by  the  pleadings,  on  which  evidence  is  introduced  on  trials . 

will  be  considered  as  disposed  of  by  a  final  judgment,  although  the  latter  be  silent  on 

some  of  the  issues  in  the  case. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
lUchardson,  J. 

T.  O.  Benton  for  Plaintiff  and  Appellee. 

Robert  Bay  and  Bobert  Bichardson  for  Defendant  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.    Plaintiff  sues  for  a  partition  by  sale  of  a  piece  of  im- 
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movabJo  property  which  he  clnims  to  own  iu  indivision  aud  in  equal 
shareB  with  the  defendant,  his  brother. 

Both  are  nephews  of  the  original  owner  who  died  on  the  28th  of 
August,  1884. 

Plaintiff  claims  title  to  one-half  of  the  property  under  a  donation 
4nter  tnvo8  of  date  of  June  18,  1884 }  and  defendant  lays  claim  to  the 
whole  property  by  the  effect  of  a  will  of  the  deceased,  the  aunt  of  both, 
under  date  of  May  30, 1884. 

Hence  he  denies  the  alleged  ownership  of  his  brother  to  the  half  of 
«the  property,  and  he  concludes  with  a  prayer  for  a  paititlon  in  kind  in 
the  event  of  a  judgment  favorable  to  plaintiff's  ownership ;  claiiuing 
also  reimbursement  of  moneys  disbursed  by  him,  on  account  of  taxes 
-due  on  his  aunt's  property  during  her  lifetime,  and  judgment  for  sun- 
dry amounts  alleged  to  be  due  to  the  succession  by  plaintiff. 

Defendant  sets  up  the  nullity  of  the  donation  hita-  vivos  m  favor  of 
-plaintiff  on  the  following  grounds  substantially : 

1,  Want  of  delivery  of  the  property. 

2.  Want  of  acceptance  by  the  donee. 

8.  That  the  donation  was  obtained  by  plaintiff  by  improper  in- 
fluences, fraudulent  misrepresentations,  and  devices  practiced  on  his 
aunt,  who  was  at  the  time  very  old  and  very  w^eak  from  sickness. 

4.    That  the  iict  of  donation  was  signed  by  the  donor  in  ignorance 

of  its  real  meaning  and  effect,  the  same  being  in  the  English  language 

which  she  did  not  know  sufficiently  to  understand  a  legal  document 

drawn  in  that  language. 

I  AND  II. 

The  first  two  grounds  of  alleged  nullity  are  answered  by  the  act 
which  was  authentic  in  form,  and  which  recites  the  formal  acceptance 
of  the  donee  who  signed  the  instrument  for  that  purpose;  and  by  art. 
1550  of  the  Civil  Code  which  reads :  '^A  donation  duly  accepted,  ia 
j)erfcct  by  the  mere  consent  of  the  parties ;  and  the  ownership  of  the 
objects  given  is  transferred  to  the  donee,  without  the  necessity  of  any 
-other  delivery." 

On  the  third  ground  of  nullity,  the  record  is  absolutely  barren  of  any 
evidence  of  any  representations  made  to  the  aunt  by  plaintiff,  and 
hence  we  are  powerless  to  ascei*tain  whether  any  or  all  of  them  were 
false,  and  it  is  equally  silent  on  tlie  subject  of  the  means,  fraudulent  or 
otherwise,  used  by  plaintiff  to  secure  the  donation. 

The  record  shows  that  the  act  was  drawn  by  the  notary  at  his  ofiice, 
under  the  direction  of  a  reputable  attorney  retained  therefor  by  the 
plaintiff,  after  which  the  officer  proceeded  to  the  house  of  the  donor, 
.  accompanied  by  two  witnesses  and  by  the  plaintiff. 
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After  their  arriYal  at  the  house,  plain tifif  went  into  the  room  of  hig 
aont,  who  was  sick  in  bed,  and  remained  with  her  more  than  half  an 
iiour,  after  which  the  officer  and  the  witnesses  were  introduced,  and  tlie 
.act  was  then  signed  after  being  read  to  the  donor  and  other  persons 
present,  including  defendant's  wife. 

In  all  of  these  proceedings  we  fail  to  discover  even  an  intimation  of 
any  fraudulent  design  or  unfair  dealing  on  the  part  of  plaintiff  or  of 
anyone  acting  in  his  behalf. 

The  only  attempt  made  by  defendant  to  prove  circumstances  tending 
in  the  least  to  invalidate  the  donation,  was  by  means  of  his  own  testi- 
mony consisting  mainly  of  statements  made  to  him  by  his  aunt  to  the 
effect  that  she  had  signed  the  act  in  ignorance,  and  that  her  intention 
was,  as  it  had  always  been,  to  leave  the  whole  property  to  him. 

But  his  recital  is  silenced  by  his  own  acts,  which  s]>eak  loader  than 
his  words.  The  act  was  signed  on  the  14th  of  June,  and  the  deceased 
lived  until  the  28th  of  August  following,  and  no  step  was  taken  by 
either  to  carry  out  her  supposed  intentions;  or  to  expose  the  alleged 
deceits  and  fraudulent  deeds  of  the  other  brother. 

IV. 

The  alleged  ignorance  of  the  deceased  of  the  English  language  is  not 
.supported  by  the  record. 

The  very  will  under  which  defendant  bases  all  his  claims  and  rests 
iiis  hopes  of  success,  was  drawn  in  the  English  language  under  her 
directions  given  in  that  language  to  her  attorney.  On  that  point  the 
evidence  is  simply  overwhelming  against  the  pretensions  of  the  defen- 
d.ant.  Upon  the  whole,  we  feel  constrained  to^say  that  it  would  be 
•difficult  to  imagine  a  weaker  attack  on  an  authentic  act  than  the  one 
which  is  exhibited  in  this  record. 

The  district  judge  reached  the  same  conclusions,  and  rendered  judg- 
ment recognizing  plaintiff's  title,  and  ordering  a  partition  in  kind  of 
^he  property  in  suit.  His  judgment  is  silent  on  the  amounts  claimed 
in  reconvention  by  the  defendant.  His  silence  must  be  construed  in 
law  as  rejecting  the  same.    36  Ann.  398,  Villars  vs.  Faivre  et  al. 

As  the  evidence  is  insufficient  to  support  the  demand,  we  think  that 
at  was  correctly  ignored. 

We  note  a  motion  made  in  this  Court  by  plaintiff  for  an  amendment 
■of  the  judgment  so  as  to  allow  time  rent  on  the  half  of  the  property 
from  the  death  of  the  donor  until  he  obtains  possession  of  the  same. 
When  his  counsel  filed  this  motion,  he  doubtless  thought  that  he  had 
made  demand  for  such  rent  in  his  pleadings.  Such,  however,  is  not 
the  fact,  and  hence  he  must  enforce  his  claim  by  some  other  proceed- 
ings. 

Judgment  affirmed. 
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No.  1169. 
;,  88  679i  R-  B.  Todd,  curator,  vs.  Mrs.  M.  T.  Larkim  et  al. 

•Ill    318 

' This  suit  is  an  attack  by  a  creditor  upon  titles  of  third  persons,  on  the  gronnd  tliat  they  are 

pare  slmolations,  and  that  the  property  belongs  to  tho  debtor  and  is  subject  to  hia  debts. 

On  the  evidence  the  simulation  is  not  established  to  oar  satisfaction. 

APPEAL  from  the  Sixth  District  Court,  Pariah  of  Morehouse* 
DunUf  jadge  ad  hoc. 

David  Todd  and  Buaaey  &  Naff  for  Plaintiff  and  Appellant: 

1 .    Good  faith  is  essential  In  a  person  pleading  prescription  of  Jken  years  to  real  estate^ 

nnder  a  title.    C.  C.  5470. 
3.    A  Judgment  is  not  prescribed  till  ten  years  after  the  date  of  the  ad|oamraent  of  tbe^ 

term  of  court  wherein  the  judgment  is  rendered.    Page  555;  !t9  Ann.  518 ;  35  Ann.  98Sl 

3.  Service  of  citation  on  one  obligor  in  toUdo  stops  prescription  against  the  other  obUgora 
in  ioUdo,  or  the  heirs  of  such  obligors.  C.  O.  3553 ;  29  Ann.  99d;  96  Ann.  008 ;  30  Ann. 
498. 

4.  A  Judgment  of  separation  of  property  is  null,  if  the  wife  does  not  parsue  her  husbandV 
property  by  aii  uninterrupted  suit  to  collect  her  debt,  till  it  is  collected  or  all  of  hla 
means  are  exhausted.    C.  C,  34S8 ;  34  Ann.  690 ;  27  Ann.  193 ;  26  Ann.  151,  346. 

."S.  An  act  of  giving  in  payment  fhim  a  husband  to  his  wife  most  be  an  authenUo  act.  Ci- 
C.  3438. 

6.  When  a  fraudulent  simulation  is  made,  and  all  of  the  debtor's  creditors  are  afMd  or 
unwilling  to  go  to  the  expense  and  trouble  of  procuring  the  evidence  and  instituting 
and  prosecuting  a  suit  in  declaration  of  simulation,  the  creditor  who  goes  to  this  expense 
and  trouble  and  succeeds  in  unveiling  the  simulation,  and  having  the  property  decreed 
the  property  of  his  debtor,  is  entitled  to  be  paid  out  of  the  proceeds  of  ancb  property  to- 
the  prejudices  of  all  creditors  who  failed  to  bring  such  a  suit.    9  R.  39;  8  Ann.  45S. 

7.  One  cannot  claim  by  reconvention  what  one  la  estopped  f ram  denumding  in  a  direct 
action. 

8.  In  a  suit  in  declaration  of  simulation  whore  it  is  shown  that  no  money  passed,  the  trans- 
action will  be  annulled.    1  Ann.  43 ;  10  Ann.  891 ;  13  Ann.  666. 

Boatner  d  Boatner  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.    Plaintiff  is  the  holder  of  a  judgment  against  Porter  J. 

Larkin,  deceased,  rendered  in  1875,  and  recorded  in  Morehoase  parish 

on  November  17th  of  that  year. 

In  January,  1883,  Porter  J.  Larkin  transferred,  by  an  act  of  sale,  to 
his  brother,  M.  K.  Larkin,  a  certain  plantation  in  said  parish ;  and  on 
March  29th,  1876,  M.  K.  Larkin  executed  an  act  of  sale  of  the  same 
property  to  Mrs.  M.  T.  Larkin,  wife  of  Porter  J.  Larkin,  separate  in 
property. 

The  object  of  the  present  action  is  to  have  the  foregoing  ti-ansfers 
declared  to  be  pure  simulations,  and  to  have  the  property  decreed  to 
have  beeu;  and  to  be,  that  of  Porter  J.  Larkin  and  his  heirs,  and  to  be 
subject  to  plaintiff's  judicial  mortgage. 

It  is  to  be  noted,  as  an  important  fact,  that  on  May  29tb,  1873,  Mrs. 
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M.  T.  Larkin  had  obtained  a  jadioial  separation  of  property  from  her 
hnsbaud,  Porter  J.  Larkin,  and  a  judgment  against  him  for  $11,518.47, 
with  legal  mortgage  on  all  his  property,  then  duly  recorded,  and  ope- 
rating as  a  legal  find  jadicial  mortgage,  ante-dating  hy  several  years 
that  of  plaintiff,  and  this  judgment  has  been  duly  kept  alive  nnd  rein- 
scribed. 

We  fail  to  find  evidence  in  this  record  which  would  jnstify  us  in  pro- 
nouncing simulated  titles  which  have  stood  unimpeached  for  so  long  a 
time. 

All  the  parties  to  these  conveyances  were  dead  at  the  time  of  the 
trial  of  this  case,  except  M.  K.  Larkin.    Porter  J.  Larkin  had  died  in 

.    Mrs.  M.  T.  Larkin,  though  alive  at  the  date  of  institution  of  this 

suit,  died  before  issue  joined. 

The  testimony  of  M.  K.  Larkin  was  taken  under  commission  issued 
by  plaintiff,  but  proving  unsatisfactory,  plaintiff  did  not  offer  it,  and 
defendants  introduced  it  in  evidence. 

That  testimony  is  positive  to  the  effect  that  the  sale  to  M.  V.  Larkin 
was  a  real  transaction ;  that  Porter  J.  Larkin  desired  and  intended  to 
sell  and  induced  >(.  K.  to  buy ;  that  the  consideration  was  $4,000.  for 
which  four  notes  of  $1,000  each  were  given  ;  that  he  only  consented  to 
bay,  however,  to  oblige  his  brother  and  upon  a  verbal  underst-andiug 
that,  if  he  should  be  nuable  to  pay  his  notes,  his  brother  would  not 
foreclose,  but  would  return  them  and  take  back  the  place.  But  his 
right  to  pay  the  notes  and  keep  the  property  was  unquestioned  and,  in 
law,  his  obligation  was  equally  absolute,  if  insisted  on  by  Porter,  be- 
cause the  above  verbal  understanding  was  of  no  legal  effect. 

It  is  impossible  to  treat  such  a  contract  as  a  simulation,  because 
under  it  Porter  Larkin's  ownership  was  absolutely  divested  and  M.  K. 
Larkin  acquired  the  unconditional  right  to  keep  the  property  on  pay- 
ing the  price,  which  is  all  that,  under  the  effect  of  the  resolutory  con- 
dition, any  vendee  acquires. 

It  is  quite  possible  that  Porter's  object  in  selling  and  M.  K.'s 
motive  in  consenting  to  buy,  were  to  put  the  property  beyond  the 
reach  of  creditors ;  but  this  would  only  subject  the  transaction  to  the 
revocatory  action,  which  is  long  since  prescribed.  It  is  the  necessity 
of  plaintiff's  case  to  establish,  not  fraud,  but  simulation. 

The  only  i*ebuttal  of  this  testimony  consists  of  c i re nni stances  and 
presumptions  which,  however  powerful  in  themselves,  find  an  explana- 
tion upon  the  hypothesis  of  a  fraudulent  contract,  as  complete  as  upon 
that  of  simulation. 

So  much  for  the  first  transfer.  Now,  in  March,  1876,  M.  K.  Larkin, 
43 
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being  desirous  to  sell  back  the  property,  found  liis  iic-tes  in  the  hands 
of  Mrs.  Larkin,  then  separate  iu  property  from  her  husband.  How  she 
acquired  them,  on  what  consideration  and  for  what  purpose  is  not 
shown. 

This  failure  of  proof  is  not  the  fault  of  defendants,  their  mother 
and  father  having  both  died  during  the  long  delay  which  plaintiff 
suffered  to  elapse  in  sleeping  on  his  rights. 

At  all  events,  she  held  the  notes  and  was  legally  capable  of  owning 
and  dealing  with  them  in  her  separate  right. 

M.  K.  Larkin  applied  to  her  to  buy  the  property  in  consideration  of 
the  notes.  She  at  first  declined  to  do  so,  but  ultimately  consented, 
and  the  conveyance  to  her  was  executed. 

From  what  we  had  just  said,  it  is  apparent  that  this  was  a  real 
transaction,  the  effect  of  which  was  to  transfer  the  title  from  the  real 
owner  for  a  valuable  consideration. 

But  plaintiffs  contend  that  she  was  a  mere  person  interposed  paying 
for  the  property  with  her  husband's  means  and  receiving  and  holding 
it  for  him. 

But  this  is  tuere  assumption  and  not  supported  by  any  weighty  proof 
and  loses  even  its  plausibility  when  it  is  considered  that  she  was  then 
the  holder  of  the  superior  mortgage,  legal  and  judicial,  against  her 
husband,  for  an  amount  equal  to  the  value  of  the  property,  to  which 
the  property,  if  acquired  by  the  husband,  would  be  instantly  subjected. 

What  motive,  then,  for  disguise  or  simulation  ?  How  natural,  then, 
that  all  parties  should  have  intended  that  the  title  should  pass  to  the 
wife,  as  a  i-eal  title  and  as  the  true  owner  !  If  such  was  the  intention, 
and  we  are  convinced  that  it  was,  the  wife's  title  could  not  be  attacked 
as  a  simulation,  even  if  the  husband  had  given  the  notes  to  her 
without  consideration.  The  gift  of  the  notes  might  possibly  be  the 
subject  of  attack  under  proper  conditions,  and  fraud  on  ci-editors 
might  be  invoked,  but  it  would  be  impossible  to  treat  the  title  as  a 
mere  simulation. 

We  have  considered  all  the  circumstances  of  the  case  very  carefully ; 
but  the  title  to  property  which  has  subsisted  so  long  without  question, 
and  which  was  made  to  a  party  who,  at  the  time  of  taking  it,  held  the 
first  mortgage  upon  it  equal  to  its  value,  is  not  to  be  lightly  treated  as 
a  simulation. 

All  the  aversion  which  the  judicial  conscience  rightly  feels  against 
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devices  to  screen  and  cover  up  property  nuder  fictitious  appearances^ 
loses  its  force  in  presence  of  such  a  state  of  facts.  The  property  lias 
gone  to  the  one  who  had  the  best  right  to  it;  and,  except  upon  clear 
proof,  neither  law  nor  equity  would  justify  our  interference  with  it. 

Such  was  the  couclusiou  of  the  judge  a  quo,  and  we  approve  it. 

Judgment  affirmed. 

Todd,  J.,  is  recused. 


No.  1160. 
Heirs  of  Mason  vs.  Mrs  M.  T.  Lavton  et  al. 

1.  In  a  salt  againist  a  married  woman,  appertaining  to  ber  separate  property -righto,  de- 
mands respecting  the  commonity  cannot  be  determined. 

2 .  A  Judgment  in  a  previons  suit  against  ber  by  some  plaintiff,  annulling  a  sale  made  to  ber 
ostensibly  of  that  part  of  the  property  claimed  in  ihe  present  suit  by  plaintifl',  and 
"putting  the  parties  in  the  condition  they  stood  prior  to  the  transaction.*'  forms  re9 
adjudi^Mta  with  respect  to  the  parties,  and  will  protect  a  title  she  may  receive  under 
judgment  of  partition. 

:).  PlaintiiTs'  want  of  authority  to  institute  suit  must  be  specially  urged  by  way  of  excep- 
ception  in  limine  lilM,  or  it  will  not  prevail. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
Bichardsony  J. 

Stubhs  <&  BusseU  for  Plaintiffs  and  Appellants. 

Stotie  ds  Murphy  and  C,  J,  &  J.  8,  Boatner  for  Defendant  and  Ap- 
pellee : 

In  order  that  a  pai-ty  may  be  held  bound  by  a  judgment,  it  is  necessary  :  Int.  That  he 
should  have  been  sued  and  Judgment  prayed  for  against  him.  2d.  That  judgment 'should 
have  been  rendei-ed  actually  and  in  terms  against  him.  3d.  That  such  prayer  should 
have  been  made,  and  such  judgment  rendered  against  him  in  the  same  quality  in  which 
he  is  sought  to  be  bound  under  it.    R.  G.  C.  2286. 

Judgments  must  be  read  and  construed  with  reference  to  the  parties  suing  and  being  sued; 
and  the  issues  presented  for  adjudication,  and  cannot  be  given  effect  to  decide  other 
issues,  upon  which  no  evidence  was  taken,  upon  another  cause  of  action  not  set  forth  in 
the  pleadings,  and  at  variance  with  and  precluding  the  cause  of  action  set  up  in  the 
pleadings,  even  as  between  the  parties,  nor  can  they  decide  any  issue  whatever  against 
a  party  not  sued.  "Where,  in  a  suit  against  a  married  woman,  demanding  the  unpaid 
balance  of  the  purchase  price  of  property  sold  nominally  to  her,  authorized  by  her  hus- 
band and  demanding  also  recognition  of  mortgage  granted  in  her  name  upon  her  sepa- 
rate property  as  additional  security  for  the  notes  evidencing  the  purchase  price  of  the 
property  conveyed,  she  resists  the  demand  and  is  released  on  the  ground  that  the  sale 
was  made  to  and  the  unpaid  balance  is  due  by  the  community,  and  that  therefore  neither 
she  nor  her  individual  property  can  be  held  liable,  and  when  the  court,  in  rendering 
judgment,  releasing  her  and  her  individual  property  on  the  ground  stated  says,  in  terms: 
That  the  sale  and  mortgage  incident  thereto  are  null  and  void.  Such  Judgment  will  l>e 
read  with  reference  to  the  parties  and  the  issues  involved  in  the  suit,  and  snch  expres  • 
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sions  oonstraed  to  mean  that  the  sale  was  of  no  effect  as  to  the  issues  between  plaintiff* 
and  defendant  in  said  snit;  and  the  mortgafire  referred  to  to  mean  the  mortgage  giTen  in 
the  name  of  the  defendant  upon  other,  her  individual  property,  and   not  as  a  jndgmtut 
against  the  community  not  sued  grantiDg  rescission  of  sale  not  prayed  for.    The  more 
especially  where  the  notes  evidencing  the  balance  of  the  purchase  pr  ice  of  the  property 
conveyed  are  left  outstanding  and  the  husband  declared,  in  the  opinion  conflrming  such 
Judgment,  to  be  the  party  liable  for  the  balance  due  npon  these  notes,  and  where  neitht  r 
the  notes  nor  the  vendor's  lien  upon  the  property  conveyed  secuxing  them  are  cancelled, 
or  in  anywise  affected  by  the  Judgment,  and  where  the  oomnmnity  was  not  a  party  to 
the  snit  and  the  Judgment  was,  in  terms,  against  the  wife  alone,  who  cannot  represent 
or  stand  in  judgment  for  either  the  community  or  the  husband,  as  to  both  of  whom  she 
is  a  third  party,  and  when  the  cause  of  action  necessary  to  a  ju  dgraent  rescinding  the 
sale  was  not  set  forth  in  the  pleadings,  and  when  no  evidence  was  ofifered  thereon,  and 
where,  if  such  canse  of  action  had  been  set  up,  it  would  have  been  In  conflict  with  and 
precluded  by  the  canse  of  action  and  the  only  one  which  was  set  forth  in  the  pleadings- 
K  C.  C.  3286;  C.  P.  119;  Bonvillian  vs.  Bourg,  l(i  Ann.  363,  and  authorities  there  cited; 
Freeman  on  Judgments,  3d  ed.,  §  271,  272 ;  20  Ann.  170 ;  27  Ann.  366,  Lebanve  vs.  Slack : 
31  Ann.  140-1— construing  tudgment  reported.    28  Ann.  5i96-7. 
In  order  for  Judgment  to  bind  the  community,  the  community  must  have  been  a  party  to  the 
snit.    The  wife  cannot  stand  in  Judgment  for  the  community.    Whatever  the  terms  of  a 
Judgment  might  be,  it  could  not  affect  the  community  unless  given  against  the  hnsband. 
the  only  person  through  whom  this  ideal  third  person  could  be   reached,  and  the  only 
person  in  whose  name  Judgment  could  be  rendered  against  it.     R.  C.  C.  2404  ;  24  Ann. 
205 ;  28  Ann.  634. 
The  object  of  the  prayer  for  general  relief  is  to  cover  vague  allegations  or  omissions  in 
pleadings  npon  matters  germain  te  the  issues  presented,  bnt  not  to  anthorise  a  Judg- 
ment upon  issues  not  raised,  and  as  to  which  no  evidence  was  introduced  against  a  party 
not  sued. 
Nor  could  it  under  any  oircumstances,  even  as  between  the  parties,  have  effect  to  authorise 
the  granting  of  relief  not  prayed  for  upon  a  cause  of  action  not  set  forth,  and  upon 
which  no  evidence  was  introduced  so  contrary  to  the  canse  of  action  set  forth  and  the  relief 
asked  that  by  special  statute  parties  are  prohibited  from  joining  the  two  demands  in  the 
same  snit,  the  one  cause  of  action  precluding  the  other,  under  C.  P.  Art.  149.    It  is. 
therefore,  clear  that  plaintiffs  could  not  obtain,  under  prayer  for  gcnenl  relief,  a  judg- 
ment giving  relief  which  they  could  not  have  been  heard  to  ask  for  by  special  prayer, 
even  in  the  alternative.    :>yer  vs.  Bundy,  9  Ann.  541 ;  10  Ann.  S3 ;  2  R.  313 ;  R.  C.  C.  2286 : 
C.  P.  149. 
A  party  sued  for  rents  and  revenues  of  all  and  for  proceeds  of  sale  of  part,  and  for  partittoo 
of  remainder  of  property  alleged  to  be  owned  Jointly  and  in  indivision  by  plaintiflW  witb 
defendant  may  except  that  the  party  suing  is  not  owner  and  is  witbont  interest  or  ca- 
pacity to  stand  in  Judgment,  for  if  these  allegations  be  true,  payment  to  plaintiflSi  wonM 
not  discharge  the  debt  if  owing,  and  partition  with  plaintiffs  would  give  no  title  to  all  of 
the  part  drawn  in  partition  even  if  completed  in  due  legal  form. 
Where  a  married  woman  is  sued  for  proceeds  of  sale  of  part  and  for  rents  and  revenues  of 
the  remainder  of  property  bought  by  the  community  in  her  name,  and  from  liability  for 
the  purchase  price  of  which  she  has  been  released  by  fudgment  (34  Ann.  976)  on  the 
ground  and  for  the  reason  that  the  purchase  was  not  made  by  her  but  by  the  community 
and  when  it  is  admitted  that  the  property  in  question  was  always  administered  by  the 
husband  as  head  and  master  of  the  community,  and  that  the  proceeds  of  the  part  sold; 
and  the  rents  and  revenues  of  all  the  property  in  qnestiou,  had  always  been  received  by 
the  husband  and  used  for  the  benefit  of  the  community,  the  wife  is  not  liable.    To  hold 
otherwise  would  be  in  violation  of  every  principle  of  marital  law  bearing  upon  this 
question. 
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The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  John  W.  Scarborough  as  the  administrator  of  the 
estate  of  Mary  B.  Mason,  deceased,  and  as  curator  of  the  estate  of  Alice 
T.  MasoD,  an  interdict,  alleges  that  said  estates  are  the  joint  owners 
of  one  undivided  half  interest  in  a  plantation  adjoining  the  city  of 
Monroe,  on  the  south,  and  known  as  the  Big  Place,  comprising  863 
81-100  acres,  worth  in  1871  and  now  $25,000,  by  inheritance  from  their 
mother,  Mrs.  Hannah  Mason,  nee  Bey  ;  the  other  half  being,  by  inher- 
itance, the  property  of  Mrs.  M.  T.  Lay  ton,  wife  of  Robert  Layton. 

Plaintiff  represents  that  in  pursuance  of  an  order  of  court  the  father 
and  natural  tutor  of  the  two  heirs  whose  estates  he  represents  caused 
their  half  interest  to  be  sold  for  $27,000— att  on  time — with  mortgage 
and  vendor's  lien  retained,  to  their  co-owner,  Mrs.  M.  T.  Layton,  who 
gave  her  notes. 

On  these  notes  sums  had  been  paid,  aggregating  $9,471,  when  suit 
was  brought  to  enforce  the  collection  of  the  balance  due,  in  which  a 
tinal  judgment  was  rendered  releasing  Mrs.  M.  T.  Layton  from  all  lia- 
bility thereon,  but  annulling  the  sale,  and  restoring  the  property,  as 
will  appear  by  reference  to  the  suit  of  Forbes,  executor,  vs.  Mrs.  M.  T. 
Layton,  34  Ann.  975. 

Plaintiff  claims  that  Mrs.  Layton  has  had  possession,  and  enjoyed 
the  revenues  of  said  plantation  since  1871,  worth  $2,000  per  annum, 
and  during  the  time  the  title  stood  in  her  name  she  sold  off  building 
lots  for  sums  aggregating  $4,550,  and  the  estates  he  represents  are  en- 
titled to  one-half  thereof— $2,275,  or  a  total  amount  due  to  them  for 
revenues  and  sales  of  $17,275,  and  he  demands  a  partition  of  the  real 
estate  by  licitatiou  and  a  settlement  of  rents,  and  the  proceeds  of 
sales. 

Mrs.  Layton,  in  her  individual  right,  appears  and  excepts  on  the 
ground  that  plaintiff,  as  the  representative  of  the  parties  named,  is  not 
owner  of  the  property  in  controversy,  and  has  no  capacity  to  stand  in 
judgment,  and  shows  that  by  virtue  of  the  sale  of  1871,  all  the  right, 
title  and  interest  of  the  persons  named  in  said  property  was  sold  to 
Robert  Layton,  her  husband,  who  owns  same  and  the  use  of  her  name 
as  purchaser — but  who  was  witliout  the  legal  capacity  to  purchase — 
did  not  prevent  the  legal  effect  of  said  sale  on  the  divestiture  of  their 
title,  and  its  investiture  in  the  community  then  and  note  existing  between 
her  and  her  husband,  Robert  Layton,  and  she  prays  that  plaintiff's 
suit  be  dismissed. 

She  urges  as  an  estoppel  against  the  assertion  of  her  liability  for 
revenues  and  the  proceeds  of  certain  sales,  certain  judicial  admissions 
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of  plaintiff,  in  his  same  capacity,  made  in  the  suit  of  Forbes  vs.  Mason, 
to  the  effect  that  said  property  liad  at  all  times  been  under  the  admin- 
istration of  her  husband,  and  which  she  now  affirms  in  lier  answer  to 
be  a  fact. 

She  pleads  the  general  issue,  claims  the  ownership  of  one  undivided 
one-half  interest  in  the  property ;  denies  that  same  was  ever  under 
her  separate  administration  and  control,  and  consequently  any  re- 
sponsibility for  the  revenues  j  and  pleads  the  prescription  of  one, 
three,  five  and  ten  years  in  bar  of  plain tift'^s  action. 

In  the  petition  Robert  Layton  was  mentioned  only  as  l>eing  the  hus- 
band of  defendant,  and  as  such  he  was  cited. 

*^  When  one  intends  to  sue  a  married  woman  for  a  cause  of  action 
relative  to  her  own  separate  interest,  the  suit  must  be  brought  against 
her  and  her  husband."    C.  P.  US. 

The  husband  was  not  otherwise  name^l  or  cited  as  a  defendant. 
Tlie  community  is,  therefore,  not  before  this  court,  and  the  wife  has 
no  authority  to  represent  it,  or  to  stand  in  judgment  for  it.  Hence, 
we  need  not  notice  the  assignment  of  error  filed  in  this  Court.  In  this 
manner  new  issues  cannot  be  engrafted  on  this  suit,  nor  a  judgment 
of  this  Court — which,  in  so  far  as  he  is  concerned,  was  res  inter  aZicw 
acta— -be  assailed ! 

This  view  dispenses  us  from  any  consideratien  of  the  claim  of  title 
in  the  community,  and  of  its  incidents,  embracing  the  demand  for  the 
sum  of  $9,471  paid  on  the  price  of  sale  in  1871.  24  Ann.  295 :  28  Ann. 
624;  R.  C.  C.  2404. 

If  the  community'  is  not  a  party  for  one  purpose,  it  cannot  be  for 
another — if  not  in  respect  to  the  title,  it  cannot  in  respect  to  any  part 
of  the  revenues  of  the  property  sought  to  be  partitioned. 

Plaintiff's  right  to  recover  same  of  Mrs.  Layton  depends  upon  the 
proper  averment  and  proof  of  her  having  operated  and  used  this 
property.  This  has  not  been  done — could  not  be  done.  For  if  she 
was  not  purchaser,  in  her  paraphernal  right,  it  could  not  have  been 
legally  under  her  administration,  and  she  could  not  be  chargeable  with 
its  revenues,  nor  an  account  demanded  of  her  for  them.  36  Ann.  511, 
Succ.  of  Boyer. 

In  Forbes  vs.LayUni  the  Court  said:  "There  was  judgment,  relieving 
the  defendant  from  the  debt,  annulling  the  sale,  and  putting  the  parties 
in  the  condition  they  stood  prior  to  the  transactiony  This  judgment 
was  affirmed.    34  Ann.  976. 

For  a  like  reason  we  are  also  dispensed  from  passing  upon  defend- 
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aDt's  pleas  of  prescription  urged  against  the  money  demands  of 
plaintiff. 

Prescription  does  not  rnn  against  the  action  for  partition,  nor  the 
settlement  of  accounts.  R.  C.  C.  825  j  14  Ann.  740;  16  Ann.  170  j  12 
Ann.  354,  Aiken  vs.  Ogilvie. 

The  argument  of  counsel  that  the  decree  of  this  Court  in  Forbes  vs. 
Layton,  was  ultra pctitioncm^  cannot  bo  noticed.  It  was  and  is  a  valid 
and  binding  judgment,  and  between  the  parties,  forms  res  adjudieata. 
R.  C.  C.  2286;  16  Ann.  365,  Bouvillain  vs.  Bourg. 

On  this  theory  defendant  has  shown  herself  without  interest  to  dispute 
plaintiff's  title— the  judgment  in  Forbes  vs.  Layton  will  protect  her 
title  under  a  partition  made  under  a  decision  in  this  suit. 

Defendant's  exception  that  ^'plaintiff,  as  the  representative  of  the 
parties  named,"  is  without" capacity  to  stand  in  judgment  was  properly 
overruled  by  the  district  judge,  and  the  same  objection  assigned  as 
error  in  this  Court  is  unavailing. 

John  W.  Scarborough  is  the  duly  qualified  administmtor  of  the 
succession  of  Mary  H.  Mason,  deceased,  and  curator  for  the  estate  of 
Miss  Alice  T.  Mason,  his  appointment  having  been  duly  recommended 
by  a  family  meeting  and  their  proceedings  duly  homologated,  as  the 
evidence  attests,  and  his  capacity  to  stand  in  judgment  is  fully 
verified.  The  defendant  did  not  except  that  the  curator  had  not  been 
"specially  authorized  by  the  judge,  on  the  advice  of  the  family 
meeting,"  to  institute  this  suit,  and  that  objection  cannot  be  inferred. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from'  be  a£Brmed,  in  so  far  as  same  relates  to  the  partition  of  the 
X)roperty  -,  and  that  same  be  annulled,  avoided  and  reversed  in  all 
other  respects — parties  to  pay  costs  of  appeal  ratably. 

But  we  will  reserve  the  right  of  all  parties  to  have  their  respective 
claims  determinei]  in  some  proper  proceeding. 


ARGUED  AND  DETERMINKD  IN  THE 

SUPREME  COURT   OF   LOUISIANA. 

AT  OPELOUSAS, 

IN 

J'JJlLi'Y'.    1886. 


JUDGES  OF  THE  COURT: 
Hon.  Edward  Beemudez,*  Chief  Juntiee. 
Hon.  F:6lix  P.  Poch:6,  ) 

Hon.  Robert  B.  Todd,  (  j^^^^i„te  Justices. 

Hou.  Charles  E.  Fanner,* 
Hon.  Lynn  B.  Watkins, 


) 
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,1^4_4i8|  The  State  op  Louisiana  vs.  Abraham  Lewis,  alias  Nish  or  Snoot. 

"38    6W 

115    78^  Criminal  courts  have  do  authority  to  examine  membera  of  the  gnmd  Jury  as  iritnesaea  cou- 

«g     QgQl  cemini;  proceedings  which  may  hare  taken  place  in  their  room  or  during  their  deliber* 

121     S^  tions. 

There  is  no  law  which  prescribes  the  quantum  of  evidence  on  which  grand  Juries  must  rest 

their  conclusions  in  retnming  indictoients . 

Their  findings  amount  at  most  to  accusations,  and  in  their  conclusions  they  are  beyond  the 

control  of  the  courts. 

APPEAL  from  the  Twenty-sixtli  District  Court,  Parish  of  St.  John 
the  Baptist.     Bosty  J. 


O,  Leclie,  District  Attorney,  ff,  N,  Gautier  and  John  M,  Ogtlen  for 
the  State,  Appellee. 

Ghas,  A.  BaquU,  for  Defendant  and  Appellant : 
1.    Where  an  indiciment  is  laid  before  the  grand  Jury  without  any  names  of  ixitoecsai 
being  indorsed  thereon,  with  the  coroner's  inquest  and  the  testimony  taken  tberest.  Mid 
the  grand  Jury,  without  summoning,  swearing  or  examining  any  witnesses  in  tfaecaie. 

*Absent  during  the  whole  of  this  term. 
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finda  a  true  bill  against  the  accEused  upon  the  tentlmony  taken  before  the  coroner,  the 
indictment  will  be  qnaehed  ae  beinic  fonnd  on  ille|i;al  and  insnfficient  proof.  14  Ann.  461 ; 
Arehbold*8  P.  and  P.,  toI.  I,  pp.  96  et  seq.  and/oot  notes. 

2.  Such  Irregolaxitita  may  be  nrged  In  a  motion  to  qnash.  and  competent  evidence  shonld 
be  beard  in  sapport  of  the  motion. 

3.  In  the  absence  of  any  oonnt  or  averment  to  that  effect  in  the  indictment,  the  State 
Hhonld  not  be  allowed  to  prove  that  the  accused  wss  a  fugitive  from  jostice  when 
arrested,  thereby  illegally  creating  a  presamption  of  gnilt  against  him.  3<i  Ann.,  State, 
vs.  Victor. 

4 .  The  general  presnmption  of  gnilt  resulting  from  flight  does  not  arise  when  the  crime 
has  been  committed  in  the  presence  of  witnesses  who  testify  at  the  trial.  37  Ann.  77. 
State  V8.  Helton. 

5.  The  aoensed  has  a  constitutional  right  of  being  heard  by  his  counsel  and  to  present  hiw 
defense  to  the  court  and  Jury,  and  any  abridgment  of  that  right  is  repngnant  to  the 
principle  of  charity  and  liberality  which  characterises  the  criminal  law  towards  accused 
persons. 


The  opinion  of  the  Court  was  delivered  by 

Focii^.,  J.  The  defendant  seeks  relief  from  a  conviction  of  murder 
without  capital  punishment,  and  he  relies  on  two  bills  of  exception  : 

Ist.  He  charges  en*or  in  the  disposition  made  by  the  trial  judge  of 
his  motion  to  quash  the  indictment.  His  ground  was  that  the  finding 
of  the  grand  jury  was  not  supported  by  sufficient  evidence,  but  that 
it  rested  exclusively  on  the  testimony  taken  at  tlie  coroner's  inquest. 
The  judge  properly  refused  to  hear  evidence  in  support  of  the  charge 
of  alleged  misconduct  of  the  grand  jury. 

There  was  no  defect  of  form  or  of  substance  apparent  on  the  face  of 
the  indictment,  and  none  was  even  alleged,  and  hence  the  motion  to 
qnasli  contained  no  elements  which  must  fonn  the  basis  of  such  a 
motion.  ( 

The  finding  of  the  grand  jni-y  is  not  a  verdict  or  judgment;  it 
amounts,  at  most,  to  an  accusation ;  and  we  know  of  no  law  which 
fixes  the  nature  or  quantum  of  the  evidence  on  which  the  grand  jur>' 
must  rest  their  conclusions. 

The  law  which  exacts  of  members  of  the  grand  jury  a  solemn  oath 
not  to  disclose  the  proceedings  wliich  take  place  in  the  grand  jury 
room  can  surely  not  be  invoked  t4)  open  the  lips  of  these  same  mem- 
bers in  order  to  give  testimony  concerning  the  very  proceedings  which 
they  have  promised  under  tlie  sanctity  of  an  oath  to  keep  secret.  If, 
therefore,  the  inquiry  suggested  by  defendant's  complaint  could  in  the 
least  be  sanctioned  by  law,  the  investigation  would  be  paralyzed  by 
reason  of  the  utter  absence  of  all  means  to  render  it  effective. 

But  in  law  as  well  as  in  reason  there  is  no  more  authority  to  justify 
an  inquiry  into  the  nature  of  the  evidence  which  the  grand  jury  has 
considered  in  finding  a  true  bill   than  there  would  be  to  require  the 
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District  Attorney  to  disclose  or  detail  tbe  sources  of  knowledge  on 
which  he  bases  his  information  in  cases  where  that  proceeding  is  sanc- 
tioned by  law.  State  vs.  Jones,  8  Rob.  617  ;  State  vs.  Bnuger,  14  Ann. 
461. 

2d.  The  second  complaint  charges  error  in  allowing  the  officer  who 
had  arrested  the  accused  to  answer  the  question,  '^  when  and  where 
was  the  accused  arrested  V 

The  ground  is  that  the  intention  of  the  State  was  to  show  that  the 
accused  had  fled  from  justice,  without  any  averment  to  that  effect  in 
the  indictment. 

Nothing  in  the  question  or  in  the  record  rIiows  that  such  was  tlie  in- 
tention of  the  District  Attorney. 

And  if  the  question  had  drawn  from  the  witness  an  answer  showing 
the  fact,  the  objection  wouhl  go  to  the  effect,  and  not  to  the  admissi- 
bility of  the  evidence. 

We  find  no  error  to  the  prejudice  of  the  accused. 

Judgment  affirmed. 


|88    982* 

li5J^I  No.  1265. 

38    68:^ 

^g  j295  Xhk  Statk  of  Louisiana  vs.  Vernon  Henduicks. 

I  49  j570  ^j^  indictuieot  is  uot  amenable  to  doplicity,  becaase  it  charges  one  or  more  acts  contem- 

f  gjj    541  poraneoaaly,  germane  in  character,  and  altogether  making  one  offense,  althoagh  each  of 

'  snid  acts  consUtntes  in  itself  a  minor  otTeDse  of  the  name  genus  with  the  grarer  one 

charged. 
A  verdict  of  guilty  of  shoptiig  with  intent  to  kill  is  not  responsive  to  the  charge  of 

shooting  with  intent  to  mai-der,  nor  does  it  meet  any  offence  denounced  by  any  statute 

of  the  State. 
Where  the  Indictment  is  good  but  the  verdict  returned  is  unwarranted  and  illegal,  and  is. 

therefore,  annulled  and  set  aside,  tiie  accused  is  thereby  not  entitled  to  his  di8chaiY«> 

but  can  be  tried  again  under  the  same  indictment. 

APPEAL  from    the  Twelfth  District  Court,  Parish  of  Avoyelles, 
Blackman,  J. 

M,  J,  Cunningham,  Attorney  General  ;   John  0.  Wickliffe  and  John 
N,  Ogden,  District  Attorneys. 

Oullom  &  Coco  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.     The  defendant  was  charged  by  indictment  as  follows : 
"That  Vernon  Hendricks    *     •     •     did  wilfully,  feloniouslv   and 
roalicionBly  make  an  assault  with  a  dangerous  weapon  in  and  upon 
one  Tliomas  Williams,     «     •     •     and  did  then   and  there  shoot, 
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wound  and  ill-treat  him,  the  said  Williams,  with  intent  him,  the  said 
Williams,  then  and  there,  to  kill  and  niuider,"  etc. 

Under  this  indictment  a  trial  was  Jiad,  and  the  jury  returned  the 
following  verdict:  "We,  the  jury,  find  him  guilty  with  an  assault  with 
a  dangerous  weapon,  and  with  shooting  with  intent  to  kill." 

Thereupon  a  motion  in  arrest  of  judgment  was  filed,  substantially 
to  the  effect  that  the  indictment  charges,  in  one  count,  three  separate 
and  distinct  offenses,  viz:  those  provided  by  sections  792,  793  and 
794  of  the  Revised  Statutes,  and  was,  therefore,  amenable  to  the 
charge  of  duplicity ;  and,  further,  that  the  verdict  was  not  in 
conformity  to,  <»r  did  not  find,  any  offense  known  to  tiie  laws  of 
Louisiana.  . 

It  is  true,  as  charged,  that  the  acts  recited  in  the  indictment  do 
constitute  one  or  more  offenses  recognized  by  the  laws  of  the  State. 
These  acts  are,  however,  of  a  kindred  character,  were  contempora- 
neous, were  parts  of  the  same  affair,  and,  in  point  of  fact,  led  up  to 
and  culminated  in  the  grave  offense  charged,  which  evidently  at  once 
constitutes  the  subject  of  the  prosecution,  and  that  is,  substantially, 
shooting  with  intent  to  murder.     Sec.  791,  R.  S. 

It  is  certain  that,  as  a  general  rule,  the  inclusion  in  one  count  of 
two  separate  and  distinct  offenses  is  duplicity,  and  fatal  to  an  indict- 
ment, but  where  the  acts  charged,  even  though  of  themselves  each  a 
minor  offense,  are  germane  to  each  other  and  to  the  main  charge,  and 
taken  altogether  constitute  but  one  affair  and  make  one  offense,  it  is 
uniformly  held,  in  letter  and  spirit,  to  be  out  of  this  general  rule,  and 
not,  in  fact,  amenable  to  the  charge  of  duplicity.  2  vol.  Bishop  Lrim. 
Pro.  191,  192;   33  Ann.  182,  Habe  vs.  Collins. 

There  is  nothing,  therefore,  wrong  about  the  indictment }  at  least, 
notliing  that  condemns  it  as  invalid,  altliough  iuartistically  and  care-^ 
lessly  drawn  ;  but  when  we  come  to  consider  the  veirdict,  we  meet 
with  more  difficulty.  As  stated,  it  finds  the  accused  guilty,  not  of 
shooting  with  intent  to  murder,  as  charged  in  the  indictment,  but 
guilty  of  shooting  with  intent  to  kill,  which  it  is  clear  is  not  responsive 
to  the  charge,  nor  does  it  meet  or  respond  to  any  other  or  lesser 
offense  of  the  same  general  or,  indeed,  of  any  kind  prescribed  or 
denounced  by  any  statute  or  law  of  the  State. 

We  shall,  therefore,  be  compelled  to  sustain  the  second  point 
embraced  in  the  assignment  of  the  counsel,  and  set  aside  the  verdict, 
for  the  cause  mentioned. 

This  will  not  have  the  effect  of  discharging  the  defendant^  but 
under  authority  of  the  State  vs.  Olivier,  recently  decided  at  Monroe, 
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and  not  yet  reported,  supported  by  the  precedents  therein  cited,  the 
conclusion  reached  necessitates  another  trial  under  the  same  indict- 
ment.   State  vs.  Foster,  36  Ann.  857;  Stat^  vs.  Burden,  38  Anu. 

It  is  therefore  ordered,  adjudg(*d  and  decreed  that  the  judgment  of 
the  lower  court,  so  far  as  it  quashes  the  indictment,  be  annulled, 
avoided  and  reversed,  and  the  case  be  remanded,  to  be  proceeded  with 
according  to  law  and  the  views  herein  expressed. 


No.  1269. 
The  State  of  Louisiana  vs.  Moses  Wire. 

1 .  A  motion  for  new  trial  that  is  nnaccompanied  by*any  biU  of  exceptions,  or  eridenee 
tonoblng  the  errors  complained  of,  wiU  not  be  examined. 

3.  Unless  the  record  discloses  a  bill  of  exceptions,  motion  in  anient  of  Jadfcment,  proper  as- 
signment of  error,  or  error  apparent  on  its  face,  the  Jadgroent  will  be  affirmed. 

APPEAL  from  the  Twenty-sixth  District  Court,  Parisli  of  St.  John 
the  Baptist.     Fost^  J. 

G.  LechCy  District  Attomej',   and  Chas.  A.  Baquivy  for  the  State, 
A])pellee : 
It  has  been  repeatedly  decided  that  the  Jnrj  are  the  sole  jndfres  of  the  facts  adduced  in  the 

conrse  of  a  criminal  trial,  and  that  they  have  the  right  to  disregard  certain  facts  as 

being  notme,  and  receive  other  as  being  tme.    18  A  nn.  3.5 ;  3.*)  Ann.  o7.t :  20  Ann.  402 ;  6 

R.  540. 
It  has  also  been  repeatedly  decided  by  this  Court  that  it  has  nothing  to  do  with  the  facts  in 

snob  proceedings,  and  will  not  weigh  them.    28  Ann.  236;  33  Ann.  189;  30  Ann.  139: 

Const.  1879,  art  81. 
And  also  that  this  Conrt  wUI  not  interfere  with  the  discretion  of  the  lower  court  in  refusing 

a  new  trial,  nnless  there  is  error  patent  of  rccotd.    28  Ann.  402;  'M  Ann.  341 :  32  Ann 

843;  33  Ann.  679. 
Therefore  we  snbmit  that  the  Judgment  of  the  lower  conrt  sbonld  be  iiffirmed. 

James  D,  Augtistin  for  Defendant  and  Appellant : 

In  the  interest  of  justice  tbe  Supreme  Conrt  will  sometimes  grant  a  new  trial  in  a  criminsl 

case,  when  no  precedent  for  it  exists.    State  vs.  Gnnter.  30  Ann.  536. 
The  charge  of  the  lower  oourt  and  the  facts  urged  as  grounds  for  a  new  trial,  can  be  brought 

before  this  Conrt  in  no  other  way  than  by  bills  of  exception.    Ibid  5.16,  539. 
The  counsel  appointed  by  the  court  to  defend  the  accused  is  entitled  to  a  reasonable  time,  to 

be  regulated  by  the  Judge,  for  preparation.    16  Ann.  425,  State  vs.  Ferris :  State vs 

Shonhausen,  36  Ann.  433. 
The  affidavit  of  the  accused  for  a  continuance  cannot  be  contradicted :  it  must  be  taken  at 

tme.    30  Anu.  296,  State  vs.  Simien. 
Favoring  the  liberty  of  the  citizen,  the  Supreme  Conrt  wUI  entertain  the  appeal,  althoogb 

there  was  no  motion  to  quash,  no  bill  of  exception,  no  motion  in  arrest  of  jadgneot,  nor 

formal  assignment  of  errors.    23  Ann.  433,  State  vs.  Forrest. 
We  make  part  of  our  syllabus  the  humane  views  and  liberal  interpretation  of  the  law  ii 

favor  of  the  life  and  liberty  of  the  citisen  so  pointedly  expressed  by  the  court  in  30  Ann- 

p.  540,  State  vs.  Gunter.    His  Honor,  Justice  Manning,  was  then  Chief  Justice,  and  thai 
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eminent  Jurist.  Hon.  B.  H.  Marr  and  Hone.  Aloibiade  DeBIano  and  W.  B.  Spenoer,  As- 
sociate Jnstices ;  Hon.  H.  N.  Ogden,  was  Attorney  General,  and  Bobert  it.  Hunter,  for 
defendant.  That  experienced  criminal  lawyer,  as  organ  of  the  court,  Justice  Egan — 
the  Court  say :  "While,  however,  we  have  applied  the  principles  of  well  settled  law  to 
the  various  matters  revised  and  discussed  by  us  in  detail,  on  the  whole  case,  we  are  not 
left  without  an  impression  of  the  possibility  that  there  may  have  been  irregularities 
r.alculated  to  influence  the  result  of  the  trial  unfavorably  to  the  accused,  and  that  his 
counsel  may  have  mistaken  the  manner  of  presenting  them  for  the  consideration  of  t,h\» 
Court  as  therefore  less  iniury  would  be  done  to  the  State  by  our  granting  another  triaf 
than,  possibly  to  the  accused  by  refusing  it,  and  as  this  Court  has  held  new  trials  may 
sometimes  be  granted  though  no  precedent  exist  for  them,  it  is  ordered  that  the  verdict 
and  sentence  appealed  fh>m  be,  and  they  are,  hereby  avoided  and  set  aside,  and  the  cane 
remanded  to  be  proceeded  with  according  to  law." 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  accused  w^s  indicted,  tried  and  convicted  of 
rape,  and  from  a  sentence  to  lifetime  imprisonment  in  the  penitentiary, 
in  pursuance  of  the  verdict  of  the  jury,  has  prosecuted  this  appeal, 
which  is  predicated  upon  an  alleged  error  of  the  trial  judge  in  refusing 
to  grant  him  a  new  trial,  as  prayed  for. 

The  application  for  the  new  trial  was  not  supported  by  any  evidence, 
and  no  bill  of  exceptions  was  reserved  for  the  accused,  to  the  ruling 
complained  of,  and,  even  in  the  brief  of  defendant's  counsel  there  is 
no  suggestion  of  any  error  apparent  upon  the  face  of  tlie  record, 
which  would  fatally  affect  the  proceedings. 

However  much  we  may  be  disposed  to  favor  the  liberty  of  the  citi- 
zen by  entertaining  appeals  when  the  proper  defense  of  the  accused 
has  suffered  through  neglect,  or  mismanagement  of  counsel,  we  will 
restrict  that  disposition  to  extreme  cases,  unless  the  record  discloses 
error  apparent,  a  bill  of  exceptions,  motion  in  arrest  of  judgment,  or 
proper  assignment  of  error.  38  Ann.  State  vs.  Balize ;  40  S.  190;  7  X. 
S.  234 ;  40  S.  658  5  5  N.  S.  341. 

Neither  of  those  conditions  exist  in  this  case.   • 

This  court  has  repeatedly  and  recently  held  that  it  cannot  take 
notice  of  any  facts  adduced  during  the  trial  of  a  cnminal  case,  per- 
taining to  rulings  of  the  judge,  unless  same  accompanies  a  bill  of  ex- 
ceptions, reserved  at  the  time  such  niliug  was  made.  35  Ann.  742, 
State  vs.  Williams  j  32  Ann.  842,  State  vs.  Nelson  ;  35  Ann.  823,  State 
vs.  Bel  den ;  35  Ann.  769,  State  vs.  Jackson. 

The  counsel  for  the  defendant  has  filed  in  this  court  what  he  styles 
an  assignment  of  errors,  and  which  is  to  the  effect,  that  "  all  the  facti* 
stated  in  his  brief  as  to  the  refusal  of  the  judge  a  qiw  to  allow  a  bill  of 
exceptions  to  be  drawn  up  •  •  •  *  and  as  to  the  statement  of  the 
prosecuting  witness,"  etc.  j  and  further  to  the  effect  that  the  judge 
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stated  from  the  beoch  ^*  that  counsel  might  ilo  so,  but  tliat  he  would 
not  sign  "  such  a  bill  of  exceptions — but  such  errors  canuot  be  pre- 
sented in  this  manner.  35  Ann.  770,  State  vs.  Ricul6  and  McCIung; 
90  S.  275,  Wallace  vs.  Thompson.  Tlie^v  are  certainly  not  apparent 
upon  the  face  of  the  record,  and  on  this  form  of  procedure  we  cannot 
grant  the  requested  ruling. 
•     The  judgment  is  theiefore  aftirnied. 


No.  1261. 
Toe  State  of  Louisiana  vs  Chaklks  Johnson. 

The  State  is  ooi  entitled  to  prove,  in  8npport  ot  a  charge  of  bor^larj  of  a  bonse.  and  the 
larceny  of  a  pocket-knife  therein  by  the  accused,  another  burf^lary  at  a  different  time 
and  place  and  the  larceny  of  a  gold  watch,  to  interpret  the  intent  of  the  accnfied,  in  tb<- 
commisaion  of  the  former. 

PPEAL  from  the  Twentieth  District  Court,  Parish  of  Lafourche. 
Beaitie,  J. 


A 


E,  A.  0*8ullivan  and  John   Y.    Ogden,  District  Attorneys  for  the 
State,  Appellee. 
John  8,  BilliUf  for  Defendant  and  Appellant : 


The  opinion  of  the  court  was  delivered  by 

\Vatkin.«4,  J.  The  accused  was  indicted,  tried  and  convicted  of 
burglary  and  larceny,  committed  in  the  nighttime  of  the  23d  of  Jan- 
uary, 1886,  and  from  a  sentence  by  the  court,  to  fourteen  years  im- 
prisonment in  the  penitentiary,  in  pursuance  of  the  verdict  of  the 
jury,  has  appealed. 

The  indictment  charges,  in  substance,  that  the  accused  and  Nathan 
Taylor,  "on  the  2dd  of  January,  1886,  in  the  nighttime  the  dwelling 
house  of  Joseph  O.  Toups  *  *  feloniously  and  burglariously  did 
break  and  enter,  with  intent  the  goods  and  chattels  of  the  said  Joseph 
O.  Toups,  in  the  said  dwelling-house,  feloniously  and  burglarionsly  to 
steal,  take  and  carry  away  ;  and  the  said  Charles  Johnson  and  Nathan 
Taylor^  one  pocket-knife,  of  the  value  of  ten  dollars,  the  property  of 
said  Joseph  0.  Toups,  in  the  said  dwelling-house,  there  being  found, 
there  feloniously  and  burglariously  did  stiml,  take  and  carry  away." 

The  record  contains  a  bill  of  exceptions  retained  for  the  siccused  to 
the  evidence  of  Charles  Smith,  witness  for  the  State,  to  the  effect  that 
the  accused  Charles  Johnson  had  told  him  that  he  had  committed  am- 
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other  burglary  at  another  time  and  place,  and  that  in  the  later  burglary 
he  had  taken  a  gold  watch,  and  that  said  watch  was  then  offered  in 
evidence  by  the  State  ;  and  thereupon  counsel  for  the  accused  objected 
to  the  testimony,  and  the  admission  on  the  ground  that  same  was  ir- 
relevant to  the  issue,  and  not  pertinent  to  crime  charged. 

The  judge  a  quo  appends  to  the  bill  the  following  statement  of 
facts,  viz:  ''A  witness  was  on  the  stand  who  was  detailing  a  confession 
the  accused.  The  confession  related  to  oth^  burglaries  and  thefts 
committed  about  the  same  time.  The  witness  stated  that  accused 
stated  he  had  stolen  a  gold  watch ;  whereupon  the  District  Attorney 
showed  the  gold  watch,  and  asked  if  that  was  the  one  which  witness 
said  was  like  one  described. 

"  The  evidence  was  admitted  to  show  intent  of  the  accused  in  break- 
ing and  entering,  and  the  court  thought  it  be  (the  means)  by  which  to 
test  the  truth  or  falsity  of  the  witness's  statements  as  to  the  alleged 
burglary.  The  jur^'  was  charged  that  accused  could  only  be  found 
guilty  of  the  offense  charged  in  the  indictment,  viz :  the  burglary  of 
the  house  of  Toups,  and  if  the  verdict  was  of  larceny,  then  only  of 
the  larceny  of  the  knife.  But  the  court  charged  that  the  jury  migh^ 
judge  of  the  intent  of  the  accused,  if  they  found  the  breaking  and 
entering  from  all  the  circumstances  of  the  case,  as  proven." 

The  judge  erroneously  overruled  the  objections  of  the  counsel  for 
the  accused,  to  the  reception  of  this  testimony  on  part  of  the  State. 

It  is  difficult  to  conceive  in  what  way  the  commission  of  a  burglary, 
at  a  different  time  and  place  from  that  charged  in  the  indictment,  by 
the  accused,  could  interpret  the  latter  ;  or  in  what  way  the  subsequent 
larceny,  by  the  accused,  of  a  gold  watch^  from  a  person  not  named, 
could  interpret  the  previous  larceny  of  a  pocket-knife,  the  property  of 
Joseph  O.  Toups.  It  was  not  proper  to  allow  such  evidence  to  be 
heard  by  jury,  and  the  instructions  of  the  trial  judge  were  improper. 

Such  evidence  could  not  aifect  the  credibility  of  the  accused  because 
he  was  not  a  witness,  and  the  truth  or  falsity  of  his  statement  was  in 
no  way  involved. 

The  accused  had  not,  upon  his  own  motion,  put  his  character  in 
proof,  and  the  State  could  not  do  so  otherwise.  The  witness  in  ques- 
tion was  suffered  to  testify  as  to  matters  that  were  wholly  irrelevant 
to  the  main  issue  on  trial — the  guilt  or  innocence  of  the  accused- -and 
totally  disconnected  with  the  charge  contained  in  the  indictment. 
38  Ann.  737,  State  vs.  Gregory. 


II 
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Tt  is  therefore  ordered,  adjadged  and  decreed  that  the  verdict  of  the 
jury  and  sentence  by  the  court  be  annulled,  avoided  and  reversed,  and 
tliat  the  cause  by  remanded  and  reinstated  for  further  proceedings 
according  to  law. 


No.  1262. 
Thb  State  of  Louisiana  vs.  Oiiaki.ks  Joiinsox. 

Harao  principle  as  in  preceding  cane. 

APPEAL  from  the  Twentieth  District  Court,  Parish  of  Lafourche. 
Beattie,  J. 

hJ.  A.  (/SulUvan  and  John  N,  Ogden    District  Attorneys,   for   the 
State,  Appellee. 

J,  S,  Billiu  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  accused  was  indicted,  tried  and  convicted  of 
burglary  and  larceny,  committed  in  the  night  time  of  the  24th  of 
January,  1886,  and  from  a  sentence  by  the  court  to  fourteen  years' 
imprisonment  in  the  penitentiary,  in  pursuance  of  the  verdict  of  the 
jury,  has  appealed. 

The  indictment  c)iarges,  in  substance,  that  Charles  Johnson  and 
Nathan  Taylor  did,  on  the  24th  of  January,  1886,  feloniously  break 
and  enter,  in  the  night-time,  t\w  dwelling-house  of  Cyprien  Guidrey. 
and  therefrom  did  take,  steal  and  carry  away  one  gold  watch,  of  the 
value  of  twenty-four  dollars,  the  property  of  one  Henry  Guidrey. 
therein  being  found  at  the  time. 

Under  circumstances  quite  similar  to  those  recited  in  the  case  No. 
L261— same  parties — the  trial  judge  permitted  the  State  to  prove,  by 
Joseph  Toups,  a  state  of  facts  indicating  that  the  accused  had,  at  a 
different  time  aqd  place,  stolen  from  him  a  cooked  turke3',  under 
similar  instructions  to  those  he  had  given  in  the  case  last  cited. 

Fur  the  reasons  assigned  in  that  case — State  of  Louisiana  vs.  Charles 
Johnson,  No.  1261 — it  is  ordered,  adjudged  and  decraed  tliat  the 
verdict  of  the  jury  and  sentence  of  the  court  be  annulled,  avoided 
and  reversed;  and  that  the  cause  be  remanded  and  reinstated  for 
further  proceedings  according  to  law. 
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No.  1264.  .   -^1 

The  State  of  Louisiana  vs.  Anderson  Hey  wood.  '  tz'^l 

38    689/ 
ArriclcSO  of  tbe  Conatitntlon,  which  provides  that  every  law  of  the  General  Assembly  '  *'  ^'-^^1 
must  einbi-acc  but  ooe  objoct,  rdA  must  express  the  oame  in  tbe  title,  is  mandatory,  and 
any  enactment  which  violates  it  is  null. 
Act  No.  <(4  of  1884,  entitled,  "An  act  to  provide  for  the  pnnishment  of  the  offense  and  crime 
of  malicions  threatening  or  threats,  the  roalicions  sending  of  threatening  letters  or 
commnnioations  of  raallcloas  publications,  or  resorting  to  malicious  acts,  or  threats  of 
injury  to  person,  reputation  or  properfiy,  though  no  valuable  thing  be  demanded,  or 
sought  to  be  extorted,"  embraces  at  least  four  separate  obfeots,  and  is,  therefore, 
unconstitutional,  null  and  void. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
JBarbinf  J. 

ilf.  J.  Cunningham,  Attorney  General ;  John  C.  Wichliffe  and  John  iV. 
Ogden,  District  Attorneys,  for  the  State,  Appellee. 

CuUom  dt  Son  and  A.  V.  Coco  for  Defendant  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

Focut,  J.  Tlie  State  has  appealed  from  a  judgment  quashing  an 
indictment  against  the  defendant,  brought  under  act  No.  64  of  1884 
entitled,  ''An  act  to  provide  for  the  punishment  of  the  offense  and 
crime  of  malicious  threatening  or  threats,  the  malicious  sending  of 
threatening  letters  or  communications,  or  malicious  publications,  or 
resorting  to  malicious  acts  or  threats  of  injury  to  person,  reputation 
or  property,  though  no  valuable  thing  be  demanded  or  sought  to  be 
extorted." 

The  ground  of  the  motion  to  quash  is  that  the  act  in  question  is 
nuconstitutional,  being  violative  of  article  29  of  the  Constitution  of 
tlie  State  of  Louisiana. 

That  article  reads  as  follows : 

''Every  law  enacted  by  the  General  Assembly  shall  embrace  but  one 
object,  and  that  shall  be  expressed  in  its  title.^^ 

A  similar  proTision  had  been  incorporated  in  previous  Constitutions 
of  this  State,  and  was  at  different  times  subjected  to  judicial  test; 
aDd  it  has  been  uniformly  held  that  the  provision  was  mandatory  in 
its  scope  and  character,  and  that  a  violation  of  it«  requirements 
would  entail  nullity  on  any  act  of  the  Legislature.  Walker  vs. 
Caldwell,  4  Ann.  297;  State  vs.  Hackett,  5  Ann.  93;  State  vs. 
Harrison,  11  Ann.  722;  State  vs.  Adeline,  lb.  736;  Duverge  vs.  Salter, 
5  Ann.  94. 

The  following  is  the  text  of  the  act  under  consideration  : 

44 
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"Section  1.  Be  it  enacted  hj  the  General  Assanbly  of  the  State  of 
Lauiinana,  That  il  auy  person  shall,  knowingly  and  malicioasly,  send 
or  deliver,  or  cause  to  be  sent  or  delivered,  or  cause  to  be  received  by 
another,  any  letter,  postal  card,  written  or  printed  matter,  threatening 
to  accuse  him  or  her,  or  to  cause  or  procure  him  or  her  to  be  accused 
of  any  fault,  crime,  offense  or  misdemeanor,  or  to  charge,  or  cause  or 
procure  him  or  her  to  be  charged,  with  auy  fault,  misfortune,  infirraitv 
or  failing,  or  to  publish  or  make  known  any  of  his  or  her  faults, 
misfortunes,  infirmities  or  failings,  or  to  injure  or  impair  his  or  her 
good  name,  or  reputation,  or  credit,  or  in  any  manner  to  cause  him  or 
her  to  be,  or  become  subjected  to,  or  liable  to  any  public  scandal,  or 
public  ridicule,  or  to  subject  him  or  her  to  any  scandalous  notoriety, 
or  to  any  bodily  harm,  or  if  any  person  shall  maliciously  follow,  or 
pursue,  or  intrude  himseli  or  herself  upon  another,  at  his  or  her  home, 
place  of  abode,  or  residence,  or  at  or  in  his  or  her  place  of  business, 
office,  or  at  any  place  of  business  or  office  where  he  or  she  may  be 
engaged  or  employed,  or  on  any  public  street  or  highway,  or  in  any 
public  place  or  place  of  public  assembly  whatsoever,  against  his  or 
her  will  and  consent,  or  shall  in  any  manner,  or  by  any  ineang, 
maliciously  threaten  to  wound,  maim,  kill,  ranrder  or  inflict  bodily 
harm  on  another,  or  shall  maliciously  threaten  to  burn,  or  destroy,  or 
damage  his  or  her  building  or  other  property,  with  malicious  intent, 
though  no  money,  goods  or  valuable  thing  be  demanded,  shall,  on 
conviction,  be  imprisoned,  with  or  without  hard  labor,  not  less  than 
six  months  nor  more  than  three  years,  and  fined  not  less  than  fifty 
dollars  nor  more  than  five  hundred  dollars. 

"Section  2.  Be  it  further  enactedy  etc.,  That  this  act  shall  take  effect 
and  be  in  force  from  the  date  of  its  promulgation.'* 

As  a  sample  of  obscure  composition,  it  can  successfully  challenge 
comparison  with  any  legislative  enactment  that  has  been  submitted  to 
judicial  investigation  before  this  Court;  and  it  has  taken  us  many 
readings  and  deep  study  of  its  language  before  we  could  detect  any 
definite  object,  as  expressed  in  the  title  or  contained  in  the  body  of 
the  act. 

But  after  a  ti-ying  and  patient  examination,  we  have  found,  or  at 
least  we  think  we  have  discovered,  in  the  body  of  the  act,  that 
provision  is  therein  made  for  four  separate  objects,  and  that  the 
objects  contemplated  are  not  all  expressed  in  the  title. 

1st.  The  first  object  suggested  by  the  inartistic  language  of  the  act 
is  to  provide  for  the  punishment  of  threats  of  accusations  or  of  injurioafi 
publications  communicated  by  means  of  letters  or  other  writings. 


OPELOUSAS,  JULY,  1886.  691 

Lftmbeth  ts  Sentell  et  al». 

2d.  The  second  is  a  provision  for  the  punishment  of  the  offense  of 
malicionsly  following,  or  pursuing,  or  intruding  on,  another  person, 
either  in  public  or  in  private,  against  his  or  her  will  or  consent. 

3d.  The  third  contemplates  a  penalty  for  making,  in  any  manner, 
malicious  threats  to  do  almost  any  imaginable  bodily  harm  on 
another. 

4th.  The  fourth  intention  is  to  punish  the  offense  of  threatening  to 
maliciously  bum,  or  otherwise  destroy  or  damage  the  building  or 
other  property  of  another.  The  proposition  to  punish  an  offender  for 
sending  threatening  letters,  contemplates  an  offense  as  distant  from 
that  of  maliciously  following  another  person  as  murder  is  from  arson 
or  burglary  ,*  it  is  also  distinct  from  a  threat  to  do  bodily  harm  to 
another  person,  and  it  is  not  at  all  similar  or  kindred  in  its  essence  to 
that  of  threatening  to  burn  or  destroy  the  building  or  other  property 
of  another  person.  And,  on  inspection,  it  appears  that  the  three  other 
offenses  denounced  in  the  statute  are  essentially  different  and  distinct 
from  each  other,  and  that  each  forms  a  separate  subject  or  object  of 
legislative  enactment. 

The  reasons  for  such  a  constitutional  provision  as  that  now  under 
discussion,  have  been  considered  by  this  Court  in  the  opinions  herein- 
above cited,  and  need  not  here  be  repeated. 

But  the  present  statute,  in  the  attempt  of  its  framer  to  provide  in 
one  act  for  the  punishment  for  threats  of  committing  nearly  all  of  the 
offenses  denounced  in  our  Revised  Statutes,  under  the  headings  of 
offenses  against  persons  and  against  property,  would  be  strongly 
suggestive  of  the  necessity  of  such  a  provision,  if  the  same  had  not 
been  inserted  in  the  Constitution.  We  conclude  that  the  statute  is 
glaringly  unconstitutional,  and  that  it  is  nought  but  a  dead-letter  in 
the  statutes  of  the  State. 

Judgment  affirmed. 


Mrs.  Dora  Lambeth,  wife,  etc.,  vs.  G.  W.  Sentell  et  als.,  and 

THE  Sheriff. 

The  Snpnme  Coart  wUl  take  jadioUd  cognizance  of  ite  own  judgments  in  the  trial  of  canaes 

involving  executions  predicated  thereon. 
In  execations  under  writs  of  fi..  fa.,  exceasive  seizure  is  not  a  legal  ground  of  injunction  of 

the  execution  ;  the  remedy  is  to  apply  for  reduction  of  seizure  under  art.  642,  Code  of 

Practice. 
The  seized  debtor  has  not  the  right  to  point  out  property  to  be  seized  when  the  creditor  who 

prosecutes  the  execution  of  the  Judgment  has  a  privilege  or  mortgage  on  the  debtor's 

property. 
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The  Mizare  of  im movable  property  Ir  not  invalidated  by  the  fiiiltiro  to  t-t^rvo  notice  of 

aeizore  on  the  tenanU.    Pipkin  va.  Siieriff,  'M  Auu.  782,  affirmed. 
Patties    who  abase  the  writ  of  in)anctiou  to    stay    ezecntion   of   moneyed  judgments 

against  them  shonld  bo  mulcted  in  damages. 

APPEAL  from  ttie  Twelfth  District  Court,  Parish  of  Avoyelle*. 
BlacJcmau,  J. 

£.  T.  Merrick  and  A.  V,  Coco,  for  Plaintiff  and  Appellant. 


Thorpe  &  Peierman  for  Defendants  and  Appellees : 

1.  Excessive  seizaro  is  no  gronnd  of  injunction  against. ./Im  facia*.  Bagley  vs.  Tate,  10  K. 
45;  Powell  Ts.  Hayes,  31  Ann.  769;  Birgess  vs.  Gofdy,  32  Ann.  1297;  Gasman  vs. 
DePoret,  33  Ann.  333. 

S.  Seizure  of  rented  immovable  property  nuAer  fieri  fiusias  need  not  bo  accompanied  by  no- 
tice to  tenanto.    Carroll  vs.  Chaffe,  35  Ann.  Ki ;  Pipkin  vs.  The  Sheriff.  36  Ann   7^2. 

3.  When  the  creditor  has  special  mortgage  upon  a  part  of  his  debtor's  property,  he  may 
seize  the  mortgaged  portion  under  the  usual  form  of  fieri  facias,  without,  specifically, 
describing  the  same  in  the  body  of  the  writ.    Dunlap  vs.  Sims,  2  Ann.  239. 

4.  Where  the  creditor,  having  special  mortgage  upon  a  part  of  the  debtor's  property 
proceeds  by  fieri  fadat  against  that  part,  the  debtor  has  not  the  right  to  point  out  other 
property  to  be  seized  by  the  sheriff.    C  P.  arts   646  648. 

The  opinion  of  the  court  was  delivered  by 

Pocnfi,  J.  This  appeal  is  prosecuted  by  plaintiff  from  a  judgment 
dissolving  an  injunction  taken  to  arrest  rhe  execution  of  a  judgment 
held  by  the  defendant  Sentell,  with  two  per  cent  per  annum  interest 
on  the  amount  of  the  judgment  enjoined  and  damages  in  the  sum  of 
one  hundred  and  fifty  dollars  in  solido  against  herself  and  her  sureties 
on  the  injunction  bond.  The  grounds  of  her  injunction  were  in  sub- 
stance its  follows : 

Ist.  That  the  amount  of  property  seized  was  excessive,  and  that  in 
an  execution  not  resting  on  a  special  mortgage,  she  was  denied  the 
legal  right  to  point  out  to  the  sheriff  the  property  w^hich  she  desired  to 
be  seized  and  sold  first. 

2d.  That  the  sheriff  could  not  seize  any  immovable  i)i'operty  until 
he  had  commenced  by  seizing  movable  property. 

3d.  That  there  was  no  actual  or  legal  seizure  of  the  property  for 
the  reason  of  the  sheriff'^s  failure  to  have  notified  the  tenants  on  tlie 
immovable  property. 

4.  That  the  seizing  creditor  had  caused  to  be  reinscribed  a  mort 
gage  intended  to  secure  a  sum  of  $4400,  which  has  long  since  been 
paid,  the  intention  of  the  seizing  creditor  being.thereby  to  swell  the 
amount  of  his  claim  with  a  view  to  destroy  competition  at  the  sale, 
and  to  thus  obtain  the  seized  property  at  a  sacrifice. 

The  motion  to  dissolve  the  injunction  w^as  predicated  on  the  ground 
that  plaintiff  ^s  petition  disclosed  no  cause  of  action. 
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The  error  of  law  and  of  fact  which  plaintiff  has  fallen  into  as  to  the 
true  character  of  the  claim  sought  to  be  transferred  against  her  has 
doubtless  prompted  the  first  ground  of  her  injunction,  and  it  has  per- 
vaded throughout  the  whole  case,  from  the  pleadings  to  the  argument 
of  her  counsel  on  appeal. 

Having  alleged  in  her  petition  that  the  judgment  in  execution  did 
not  import  or  involve  a  special  mortgage,  she  resisted,  on  trial,  the  in- 
troduction of  any  evidence,  including  the  mandate  of  this  court  affirm- 
ing the  judgment  enjoined,  and  the  original  petition.  To  an  adverse 
ruling  of  the  court  a  bill  of  exception  was  reserved  and  is  pressed  on 
our  attention. 

Tliat  evidence  was  utterly  unnecessary,  and  for  two  reasons: 

1st.  This  court  hds  the  undoubted  right  to  take  judicial  cogni- 
zance of  its  own  judgments  and  decrees,  especially  in  an  injunction 
intended  to  affect  any  of  its  mandates.  Minor  vs.  Stone,  1  Ann.  283  j 
Carroll  vs.  Chaffe,  35  Ann.  83. 

Now  the  writ  of  fi,  fa,  herein  enjoined  and  annexed  to  plaintiff's 
petition  informs  us  that  it  was  issued*  in  execution  of  a  judgment  of 
the  District  Court  of  Avoyelles,  rendered  in  the  case  of  G.  W.  Sentell 
et  als.  vs.  Dora  Lambeth,  wife  of  T.  0.  Stark,  the  identical  parties 
herein,  and  turning  to  our  reports  in  the  37th  Annual,  page  679,  we 
find  that  the  judgment  was  brought  on  appeal  to  this  Court  last  July, 
and  that  our  decree  affirmed  it,  with  recognition  of  the  special  mort- 
gage claimed  by  the  creditors  in  their  original  petition. 

2.  But  in  the  zeal  of  counsel  they  seem  to  have  lost  sight  of  their 
own  pleadings,  for  their  own  petition  contains  the  same  information. 

After  describing  the  identical  suit  which  we  had  disposed  of  on  ap- 
peal, and  reciting  that  the  judgment  therein  rendered  was  for  the  sum 
of  $8,000  with  interest  of  eight  per  cent  per  annum  from  March  3, 1875, 
plaintiff's  petition  contains  the  following  averment : 

"  She  shows  that,  in  the  act  of  mortgage  executed  May  5,  1875,  your 
petitioner  granted  a  mortgage  on  her  property  in  addition  to  the 
eUjht  thousand  dollars  (the  italics  are  ours)  for  tlie  sum  of  1^4,400  as 
security  for  that  sum  for  her  sister,"  *  •  *  and  by  the  brief  of  one 
of  her  counsel,  we  are  informed  that  that  mortgage  covered  all  of  her 
property. 

It  is  thus  demonstrated  that  the  claim  in  execution  was  secured  by 
8X)ecial  mortgage  j  and  that  therefore  the  rights  of  the  seized  debtor 
are  to  be  controlled  by  art.  648  and  not  by  art.  646  of  the  Code  of 
Practice,  as  contended  for  by  her  counsel. 
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Art.  648  reads :  "  The  debtor  shall  not  have  the  right  of  pointing 
out  to  the  sheriff  the  property  which  he  wishes  him  to  seize  when  the 
debtor  who  prosecutes  the  execution  of  the  judgment  has  a  privilege 
or  mortgage  on  part  of  his  property,"    ♦     *     * 

The  fact  that  this  article  is  found  under  tlie  heading  of  the  execution 
of  judgments,  and  that  the  provision  applies  in  terms  to  the  ''execu- 
tion of  a  judgment "  is  a  sufficient  answer  to  the  fallacious  argument 
of  plaintiff^s  counsel  that  the  right  of  the  debtor  to  point  out  property 
for  seizure,  is  unexceptionally  secured  in  all  executions  via  ordAnaria, 

We  therefore  conclude  and  hold  that,  in  this  case,  the  seized  debtor 
could  not  claim  the  right  of  pointing  out  property. 

We  note  in  this  connection  a  point  made  by  one  of  plaintifiTs  counsel 
in  his  brief,  but  not  included  in  the  pleadings,  which  is  made  to  rest  on 
art.  650,  Code  of  Practice,  which  provides : 

**  Nevertheless,  the  debtor  whose  land  sliall  have  been  seized,  sliall 
always  be  entitled  to  demand  that  a  portion  only,  which  he  shall  des- 
ignate, shall  be  sold,  if  that  portion  is  sufficient  to  satisfy  the  judg- 
ment, but  if  it  be  insufficient,  a  sale  of  the  other  portions  shall  be 
made."  Tlie  name  of  the  counsel  trho  makes  this  point  is  not  appended 
to  the  petition,  with  which  he  is  apparently  not  familiar.  Hence,  he 
has  fallen  into  the  error  of  supposing  that  that  ground  had  been 
adopted  by  his  associate.  In  this,  however,  he  is  mistaken.  But  be 
that  as  it  may,  there  is  no  force  in  the  contention,  and  it  is,  to  say  the 
least,  entirely  premature,  for  the  record  does  not  show  that  the  seized 
debtor  has  as  yet  made  any  demand  touching  the  mode  of  eflfecting  the 
sale.  From  the  text  of  the  article  it  appears  that  the  remedy  which  it 
contemplates,  has  no  reference  to  the  seizure,  which  is  the  only  bone  of 
contention  contained  in  the  record. 

As  to  the  alleged  excessive  seizure  the  record  shows  that,  as  soon  as 
complaint  thereof  was  made,  the  sheriff  was  ordered  to  release  all  but 
the  property  speciiUly  mortgaged,  and  that  the  same  has  been  so  re- 
leased. But  the  real  answer  to  that  complaint  is  to  be  found  in  art«. 
652  and  653  of  the  Code  of  Practice,  which  point  out  the  only  and  Uic 
exclusive  remedy  of  the  seized  debtor  in  such  an  emergency.  It  is  no 
longer  an  open  question  in  our  jurisprudence  that  such  a  complaint  is 
not  a  legal  ground  for  an  injunction  of  the  execution.  Commenting  on 
these  two  articles  of  the  Code  this  Court  has  said :  ''It  is  evident  tliat 
in  contemplation  of  law,  the  amount  of  the  seizure  never  exceeds  Uie 
amount  of  the  writ."  Buisson  vs.  Staats,  9  Ann.  236;  see  Bagley  vs. 
Tate,  10  Rob.  45;  Powell  vs.  Hayes,  31  Ann.  789;  Burgess  vs.  Gordy, 
32  Ann.  1297 ;  Gnsman  vs.  DePoret,  33  Ann.  333. 
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The  complaint  that  the  sheriff  could  not  seize  immovable  before 
movable  property,  could  be  entertained  only  in  a  case  where  the  party 
prosecuting  the  execution  of  the  judgment  has  no  privilege  or  mort- 
gage, and  it  is  already  shown  that  the  very  reverse  is  the  feature  of 
the  c<ase  in  hand. 

in. 

If,  as  alleged  by  plaintiff  in  her  third  ground  of  injunction,  the 
sheriff  has  not  made  an  actual  or  legal  seizure  of  her  property,  we  are 
at  a  loss  to  appreciate  her  complaint  in  this  particular.  To  prevent  a 
seizure  seems  to  be  the  "consummation  most  devoutly  to  be  desired  " 
by  herself  and  her  numerous  able  and  zealous  counsel.  Gusman  vs. 
DePoret,  33  Ann.  338.  She  is  apparently  in  a  predicament  similar  to 
that  of  plaintiff  in  the  case  of  Calderwood  vs.  Prevost,  9  Rob.  182,  to 
whom  this  Court  addressed  the  following  consolation  :  "  In  relation 
to  the  advertisement  of  the  plaintiff's  watch  and  chain  for  sale,  without 
being  seized  or  taken  into  possession  by  the  sheriff,  such  a  proceeding 
is  undoubtedly  irregular  and  illegal ;  but  we  are  at  a  loss  to  perceive 
what  injury  the  plaintiff  has  thereby  sustained.  He  has  the  free  use 
and  enjoyment  of  these  jewels,  and  it  will  be  time  enough  for  him  to 
complain  when  he  is  disturbed  in  his  possession  of  them.  If,  however, 
in  the  meantime,  he  is  anxious  to  cure  this  irregularity  in  the  proceed- 
ings of  the  sheriff,  he  can  do  so  by  placing  his  wat^h  and  chain  in  the 
hands  of  that  officer.'' 

Tlie  record  shows  that  notice  of  the  seizure  was  given  to  plaintiff, 
and  if  her  tenants  who  have  not  been  notified  of  the  same,  continue  to 
pay  rents  to  her,  what  right  has  she  to  complain  ?  But  the  notice  was 
not  required  by  law  on  the  tenants.     Pipkin  vs.  Sheriff,  36  Ann.  782. 

IV. 

Our  great  respect  for  plaintiff's  counsel  will  not  permit  us  to  believe 
that  they  are  serious  in  presenting  their  fourth  ground  of  injunction. 
What  injury  can  befall  a  seized  debtor  through  such  a  harmless  i)a8- 
time  as  the  reinscription  of  a  defunct  mortgage,  in  connection  with  the 
seizure  of  his  property?  The  experience  of  counsel  will  doubtless 
suggest  several  easy  modes,  if  their  client  so  desires,  of  brushing  away 
these  cobwebs. 

A  thorough  examination  of  this  case  has  left  on  our  miuds  the  pain- 
ful impression  that  plaintiffs  recourse  to  this  injunction  was  ill-advised, 
and  is  a  reprehensible  abuse  of  the  solemn  process  of  a  court  to  impede 
the  administration  of  justice. 

Our  sense  of  duty  under  that  impression  is  to  consider  favorably  the 
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defendantA^  demand  for  an  increane  of  damages.  They  have  been  re- 
tarded in  a  manner  unwarranted  by  law,  justice  or  fair  dealing  in  their 
legal  efforts  to  collect  a  lawful  and  just  claim,  and  they  must  be  com- 
pensated therefor. 

The  judgment  appealed  from  is  therefore  amended  for  the  purpose 
of  increasing  the  damages  of  two  per  cent  per  annum  interests,  on  the 
amount  enjoined  to  ten  per  cent  per  annum  on  the  same,  and  the  judg- 
ment as  thus  amended  is  affirmed  at  plaintiff's  costs  in  both  courts. 


No.  1162. 

I  38   686 

iiyj??*  Simon  Black  vs.  Remi  Bordelon,  Tutor,  et  al. 

Where  a  ladgment  creditor  resorts  to  a  revocatory  action  to  annnl  a  sale  made  by  liis 
debtor,  on  the  ground  of  ftaad,  such  debtor  and  vendor  in  the  contract  assailed  is  a 
necessary  party  to  the  sait. 

A    PPE AL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
l\,    Blackman,  J. 

Gullom  dt  Coco  for  Plaintiff  and  Appellant: 

1 .  In  a  revocatory  action  it  is  not  necessary  to  make  the  oricinal  debtor  party  to  the  salt, 
where  the  debt  has  been  previoasl3'  liquidated  by  judgment  He  then  becomes  a  party 
without  interest.  C.  C.  1973  and  1976 ;  1  L.  503;  15  L.  470 ;  1  R.  256  .  !0  R.  aW;  » 
Ann.  998. 

3.  Not  only  contracts  but  all  aeU  done  by  the  debtor  in  flraud  of  his  creditors  may  be 
avoided  by  the  revocatory  action.  G.  C.  1989 :  Cross  on  Pleadings,  p.  399,  and  the  many 
anthoritie«  he  cites. 

3.  The  heir's  seisin  is  a  legal  fiction  which  becomes  a  reality  only  when  he  accepts 
unconditionally.  In  the  case  of  minor  heirs,  the  law  accepts  for  them  the  succesaioa 
with  the  benefit  of  an  inventory.  They  nor  their  tutors  for  them  can  accept  uncondi- 
tionally.   4L.  903. 

4.  They  cannot  sue  for  the  price  of  any  specific  property  of  the  community,  where  a 
previous  liquidation  thereof  does  not  show  gains  to  be  divided.    1  R.  378 ;  3  Ann.  30. 

5.  The  immediate  rights  of  an  heir  remalu  In  abeyance  until  he  decides  whether  h«» 
accepts  or  rejects  the  succession.  Beneficiary  heir  has  but  a  resldnaty  Interest  which 
can  only  be  determined  when  the  succession  has  been  duly  administered.  C.  C.  947. 
1033,  1073;  17  Ann.  38. 

6.  Heirs  who  accept  with  the  benefit  of  an  Inventory  have  no  right  to  be  put  in  possession 
of  the  property  until  the  administration  thereof  is  closed.    87  Ann.  351. 

7.  With  m%|or  heirs  the  doctrine  is  different.    33  Ann.  584. 

6.  Minors  being  beneficiary  heirs  by  operation  of  law,  cannot  sue  for  a  partition  betore  the 
closing  of  the  administration.  There  can  be  no  presumption  that  no  debts  exist.  19 
Ann.  393.  It  is  necessary  that  they  first  provoke  a  settlement  of  their  mother's  eMate. 
35  Ann.  315. 

9.  A  sale  ot  the  succession  property  for  the  purpose  of  effecting  a  partition  among  the 
heirs  is  not  an  act  of  administration,  although  it  be  made  by  an  order  of  court  through 
the  administrator,  and  the  sureties  of  the  administrator  cannot  be  held  liable  therefor. 
33  Ana.  308. 
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10.  Any  other  bat  a  jtidloUl  partition  of  minor'a  prooerty  is  a  contrayontlon  of  a  prohibt' 
tory  law,  ia  contrary  to  public  policy  and  is  a  nullity  ab  initio. 

11.  The  relea«e  of  a  debt  without  payment,  to  defrand  a  creditor,  can  be  avoided  by  the  re- 
vocatory action.    C.  C.  10R9. 

Joffrion  dk  Bordelon  and  Thorpe  i&  Petemian  for  Defendants  and  Ap- 
pellees : 

1 .    In  a  revocatory  action  based  npon  allogatlons  of  fraud,  the  harden  of  proof  is  npon  the 

plaintiff. 
S.    In  such  an  action  the  debtor  is  a  necessary  party  and  mast  be  cited.  6  R.  31 ;  31  Ann.  359. 

3.  Judloial  proceedini^  can  be  annalled  for  irregularities  or  error  only  by  appeal.  Tliey 
can  be  attacked  by  independent  action  only  for  fraad,  deception  or  ill  praoticee  npon 
the  court  in  the  proceedings  themselves.    C.  P.,  Art.  564,  607. 

4.  Partition  of  commnnity,  though  suUJect  to  payment  of  community  debts,  may  be  made 
between  surviving  spouse  and  heirs  of  deceased,  whether  or  not  the  community  have 
been  previously  settled.    S3  Ann.  637  ;  31  Ann.  573  ;  3S  Ann.  846,  966 ;  33  Ann.  564. 


The  opinion  of  the  Conrt  was  delivered  by 

Todd,  J.  The  plaintiff,  a  judgment  creditor  of  Reroi  Bordelon, 
brings  a  revocatory  action — the  present  suit — to  cause  to  be  annulled 
a  certain  order  of  court  and  the  sale  made  under  it,  by  whicli,  it  is 
cliarged  that  the  said  Bordelon  fraudulently  procured  the  title  to  all 
his  property  to  be  placed  in  the  names  of  the  defendants,  his  minor 
children. 

These  children  were  alone  made  parties  to  the  suit  through  their 
tutor. 

There  was  nn  exception  filed  to  the  effect  that  all  the  parties  in  in- 
terest were  not  made  parties  to  the  suit ;  that  the  suit  was  being  pros- 
ecuted against  the  defendants,  and  that  Bordelon,  the  judgment  debtor 
charged  with  the  fraud  of  procuring  the  transfer  of  his  property  to  his 
minor  children  to  secure  it  from  the  pursuit  of  his  creditors,  was  not 
joined  in  the  suit.  This  exception  was  overruled  by  the  court  a  qua. 
On  the  merits  there  was  a  verdict  and  judgment  in  favor  of  the  de- 
fendants, and  the  plaintiff  has  appealed. 

Tlie  counsel  for  defendants  in  his  oral  and  written  argument  calls 
our  atteuuon  to  the  ruling  of  the  judge  a  quo  on  the  exception,  and 
insists  that  it  was  erroneous  and  asks  that  the  same  be  corrected. 

The  appeal  brings  the  entire  proceedings  in  the  case  before  us  for 
review.  It  is  the  province  of  this  Court  to  revise  all  errors  relating  to 
the  action  and  rulings  of  the  lower  court  to  be  found  in  the  proceed- 
ings.    Levy  vs.  Roos,  32  Ann.  1033. 

Under  this  view  we  shall,  therefore,  first  address  ourselves  to  the 
consideration  of  the  exception  mentioned  and  the  ruling  of  the  court 
thereon. 
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That  all  parties  in  interest  should  be  joined  in  a  snit  and  made  par- 
ties thereto  where  that  interest  was  directly  involved,  would  seem 
axiomatic.  Especially  would  we  be  impressed  with  the  truth  of  this 
proposition  in  a  case  where  it  was  charged  that  a  contract,  to  which 
there  were  two  or  more  parties,  was  null  because  they  were  guilty  of 
fraud  in  making  it.  It  would  seem  highly  unjust,  if  not  impossible, 
to  investigate  and  determine  the  fraud  charged,  and  even  annul  the 
contract — the  subject  of  it,  when  only  one  of  the  alleged  wrong-doers 
was  before  the  court,  and  tlie  other  not  heard  at  all,  and  no  opport-ii- 
nity  given  him  to  be  heard.  So  far  from  this  seeming  requirement  being 
observed  in  the  case  before  us,  we  find  that  those  who  are  not  charged 
as  participants  in  the  fraud  complained  of,  and  in  no  light  to  be  viewed 
other  than  the  mere  innocent  beneficiaries  of  the  same,  are  alone  sued, 
whilst  the  one  who  is  accused  of  planning  and  consummating  the 
frauti,  and  who  inaugurated  and  conducted  the  proceedings  by  which 
its  purpose  was  accomplished,  is  left  entirely  out  of  the  case,  neither 
sued  nor  cited. 

This,  then,  might  seem  on  general  principles  a  strange  case,  except 
that  it  is  plausibly,  and  with  some  color  of  authority,  claimed  that  the 
omission  referred  to  and  the  course  of  proceeding  adopted  is  specially 
authorized  by  provisions  of  the  Civil  Code  and  a  corresponding  con- 
strue ti<m  by  several  decisions  of  this  Court. 

These  provisions  are  those  contained  in  Articles  1972  and  1975  of 
the  Code. 

The  first  (1972)  reads  as  follows  :  ''It  (the  revocatory  action)  cannot 
be  exercised  by  individual  creditors  until  their  debts  are  liquidated  by 
a  judgment,  unless  the  defendant  in  such  action  be  made  a  party  to 
the  suit  for  liquidating  the  debt  brought  against  the  onginal  debtor  in  . 
the  manner  hereinafter  directed." 

Article  1975:  "The  plaintiff  in  the  action  given  in  this  section  may 
join  the  suit  for  annulling  the  contract  to  that  which  he  brings  against 
the  original  debtor  for  liquidating  his  debt  by  n  judgment;  and  in 
such  suit  either  of  the  defendants  may  controvert  the  demand  of  the 
plaintiff." 

It  is  clear  to  our  minds  that  the  true  intent  and  meaning  of  these 
articles  is  this : 

That  a  creditor  only  can  exercise  the  revocatory  action,  and  his 
debt  must  be  conclusively  established,  that  is,  by  a  judgment;  but  to 
favor  such  creditor  and  perhaps  save  needless  delay,  he  is  permitted 
to  couple  the  action  for  the  annulment  of  the  obnoxious  contract  with 
an  action  to  liquidate  his  debt  by  the  required  judgment,  so  that  the 
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two  causes  may  be  proved  paH  passu,  so  tbat  a  jadgmeiit  against  the 
debtor  and  a  jadgnient  aDDiilIing  tlu*  contract  assailed  may  be  pro- 
noanced  at  the  same  time. 

The  new  disposition  or  character  of  this  action,  as  given  by  the 
Code,  necessarily  implies  tbat  both  parties  to  the  contract  must  be 
joined  in  the  snit  for  its  nullity. 

Article  1978,  C.  C,  declares:  '^No  contract  shall  be  avoided  by  this 
action  bat  such  as  are  made  in  fraud  of  creditors,  and  sucli  as,  if  carried 
into  execution,  would  liave  the  effect  of  defrauding  them.  If  made  in 
good  faith  it  cannot  be  annulled,  although  it  prove  injurious  to  the 
creditors  -,  and  although  made  in  bad  faith,  it  cannot  be  rescinded  unless 
it  operate  to  their  injury." 

How  can  it  be  determined  whether,  for  instance  in  a  contract  of  sale, 
it  was  made  in  fraud  of  creditors  or  in  good  faith,  and  whether  in  good 
or  bad  faith,  that  it  was  not  injurious  to  creditors,  when  the  vendor 
was  not  before  the  court  f  Could  such  vendoi  with  any  color  of  jus- 
tice be  condemned  in  these  important  respects  without  a  hearing 7  It 
seems  that  such  a  course  would  not  only  be  violative  of  a  fundamental 
light,  but  would  necessarily  work  oftentimes  the  gi-ossest  injustice. 

The  theory  of  making  only  the  purchaser  of  the  sale  attacked  a 
party,  can  rest  alone  on  the  principle  that  the  judgment  against  the 
vendor  in  such  contract,  for  the  debt,  is  his  complete  and  absolute  con- 
demnation on  every  question  of  fraud  and  wrong  involved' in  this  kind 
of  an  action. 

We  have  careiully  reviewed  all  the  decisions  to  which  we  have  been 
referred  by  plaintiff's  counsel  as  sustaining  their  contention,  and,  in 
fact,  have  examined  our  entire  jurisprudeuce  on  the  subject,  and  iind 
uone  that  give  any  strong  support  to  their  position  on  this  point.  They 
are  unsatisfactory.  The  direct  issue  embraced  in  the  exception  under 
discussion,  we  are  convinced,  has  either  not  been  squarely  presented 
or,  if  so,  not  been  fairly  met. 

Our  views  on  this  point  are  supported  by  the  decision  of  our  imme- 
diate predecessors  in  the  case  of  Miltenberger  vs.  Weems'  heirs,  31 
Ann.  259,  and  to  S4)me  extent  by  the  authorities  therein  cited.  •  •  • 

This  case  in  the  lowor  court  should  not  have  proceeded  farther  than 
the  trial  of  the  exception,  which  should  have  been  sustained  and  the 
suit  dismissed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  tlie  judgment  of 
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the  lower  court  be  annulled,  avoided  and  reversed,  and  proceeding  to 
render  such  judgment  as  should  have  been  rendered,  it  is  now  ordered, 
adjudged  and  decreed  tliat  the  exception  filed  in  the  court  below  re- 
lating to  the  non-joinder  of  the  necessary  parties  to  the  suit  and  con- 
sidered in  the  opinion,  be  and  the  sarae  is  hereby  sustained,  and  the 
suit  dismissed  at  the  plaintiff's  costs  in  both  courts. 
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No.  1267. 
SrccKssiON  OF  Melaxy  Foreman. 

When  separate  fands  or  property  of  the  bunband  bave  been  used  to  benefit  and  enrich 
tbe  conironnit)'.  it  will  conetltnte  a  debt  of  tbe  (onmiunity  iu  favor  of  tfae  biinbandto 
the  amount  of  such  fund  or  the  value  of  iincb  property.  But  the  evidence  muat  eetab- 
Ush,  with  reaaonable  ceitainty.  that  tbe  funds  were  thus  nsecl  or  the  property  thus  eoi. 
ployed. 

The  community  of  acquets  and  gains  inclndeii,  at  its  dissointinn,  presumptively,  every- 
thing found  in  the  succession  of  tbe  deceased  spouse,  and  without  reference  to  the 
amount  brought  into  the  marriage  by  the  respective  spouses. 

PPE  AL  from  the  Twenty-fifth  District  Coui-t,  Parish  of  Lafayette. 
DeBaillion,  J. 


J,  A.  Chargois  for  the  Administrator. 

M.  E»  Oirard  for  Opponents  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  Melany  Foreman  died  intestate  on  the  6th  of  Septem- 
ber, 1880,  her  husband,  Edward  Hofipauir,  surviving  her,  and  having 
no  forced  heirs  to  her  estate,  which  consisted  principally  of  an  undi- 
vided one-half  interest  in  the  community  property. 

On  the  15th  of  December,  1881,  Garland  Foreman,  one  of  the  collat- 
eral heirs  of  the  deceased,  applied  to  be  appointed  administrator  of 
her  estate,  but  same  was  successfully  opposed  by  her  surviving  hus- 
band, who  was  duly  appointed  and  qualified  on  the  16th  of  March, 
1882,  having  previously  caused  an  inventory  to  be  taken  of  the  prop- 
erty of  her  estate,  which  was  valued  at  $1,588.05 — including  $70  in 
cash. 

On  the  Ist  of  June,  1882,  the  administrator  caused  the  property  to  be 
sold,  and  the  sale  yielded  the  sum  of  $2,067.10;  and  on  the  11th  of 
May,  1888,  filed  his  final  account  on  which  he  charged  himself  with  the 
oregoing  sums  aggregating  $2,137.10,  and  credited  himself  with  ex- 
penditures ill  discharge  of  dehU  of  the  community  $1,183.50  and  $401.57 
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expenses  of  administration.  He  makes  an  allowance  in  favor  of  his 
deceased  wife  of  $204.25  on  account  of  her  separate  estate,  part  of 
which  was  brought  by  her  in  marriage  and  the  remainder  was  inher- 
ited from  the  estate  of  her  mother.  He  also  enters  a  claim  in  his  own 
favor  for .$3,308  as  the  value  of  a  lot  of  cattle,  horses,  sheep,  hogs  and 
cash  he  owned  at  the  date  of  his  marriage  with  the  deceased  ''  and 
which  were  expended  for  the  benefit  of  the  community." 

Casting  up  these  accounts  he  shows  his  wife's  succession  to  be  in- 
debted to  him  the  sum  of  $2,521.07. 

The  homologation  of  this  account  is  opposed  by  the  collateral  rela- 
tions of  the  deceased  upon  the  ground  that,  at  the  death  of  Melany 
Foreman,  there  was  on  hand  about  $6,000  in  cash,  and  of  this  $900  in 
gold ;  an  amount  due  to  the  community  and  afterwards  collected  by 
Edward  Hoffpauir,  $1,899  ;  and  property  by  him  sold,  $1,559,505  "'^  o^ 
which  is  unaccounted  for.  Also  a  lot  of  stock  sold,  and  the  proceeds 
tliereof  by  him  applied  to  his  own  use,  $1,400. 

Opponents  also  allege  that  the  estate  does  not  owe  and  is  not  charge- 
able with  any  of  the  items  carried  on  the  tableau  under  the  head  of 
the  passive  mass:  and  they  specially  object  to  the  item  of  $3,308 
charged  in  favor  of  his  separate  account. 

In  an  amended  opposition,  they  charge  the  administrator  with  two 
hundred  panels  of  fencing,  ond  one  horse  disposed  of  by  him,  and  the 
Kjiuie  is  unaccounted  for  in  the  account  opposed. 

The  judge  a  quo  rejected  the  account  presented  and  restated  same  as 
follows,  viz: 

Dk. 
To  amount  cash  and  sale $2,137  10 

Cr. 

By  debts  paid $953  60 

By  expenses  administrator 401  57 

By  due  E.  Hoffpauir  by  comniunity 405  00— 1,760  17 

Balance  due  community » $  386  93 

And,  as  thus  reformed,  the  administrator's  account  was  homologated 
and  opponents  have  alone  appealed. 

II. 

The  judge  a  quo  disallowed  the  entire  demand  of  Edward  Hoffpauir 
for  value  of  his  separate  property,  for  the  reason  that  same  was  not 
shown  by  the  evidence  to  have  fallen  into  the  community  j  but  he  al- 
lowed '^all  bills  and  accounts  paid,  as  shown  by  receipts." 

In  the  decree  appealed  from,  no  disposition  is  made  of  the  counter 
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demand  of  opponents^   bat  they  may  be  considered  as  inferentially 

diballowed. 

An  examination  of  the  record  satistlea  us  that  the  following  items 

placed  on  the  account  and  allowed  by  the  judgo  a  quo  should  be  and 

are  rejected  and  disallowed,  viz : 

Amount  paid  D.  W.  D.  White $132  00 

Amount  paid  Isaac  Wise 7  85 

Amount  paid  Dr.  M.  L.  Lyons 30  00 

Amount  paid  Mrs.  Willis 43  75 

Amount  contingent  expenses 40  00 

Aggregating $253  60 

and  that  all  others  should  be  and  same  are  approved  and  allowed. 

in. 

Edward  Hott'pauir  states  as  a  witness,  in  respect  to  his  own  claims, 
that  he  was  married  to  the  deceased,  Melany  Foreman,  about  fifty 
years  ago,  and  that  at  that  date  he  was  branding  sixty-six  calves- 
wild  cattle —and  had  about  twenty  head  of  wild  horses  and  mares  and 
four  gentle  horses,  also  about  thirty  head  of  sheep  and  fifty  head  of 
hogs,  and  $200  in  cash;  and  that  he  subsequently  received  $500  in 
cash. 

Says  he  was  a  cow-boy,  and  was  twenty-two  years  old  when  be  mar- 
ried, and  thereafter  lived  happily. 

Nathan  Hoffpauir  corroborates  his  brother's  statement.     Bat  neither 

of  these  witnesses  disclosed,  if  they  knew,  what  disposition  was  made 

of  any  part  of  this  property.    It  is  quite  certain  that  they  do  not  state 

that  same  was  used  by  the  community  of  acquets  and  gains  thereafter, 

existing  between  himself  and  deceased,  and  hence  it  was  not  legally 

chargeable  with  the  value  thereof;   and  the  claim  thereto  of  Edward 

Hoffpauir  was  properly  rejected  by  the  judge  a  quo.     26  Ann.  605, 

Blair  vs.  Dominguez :  2  Ann.  44 ;   U  Ann.  297 ;   10  R.  181,  Stewart  vs. 

Packwood ;  6  R.  508 ;  10  R.  18  ;  30  Ann.  275,  Denegre  vs.  Denegre;  15 

Ann.  597. 

IV. 

With  regard  to  the  deinands  and  counter  claims  urged  by  opponents, 

we  find  the  following  items  supported  by  sufficient  evidence,  and  same 

are  therefore  allowed,  viz : 

Amount  paid  Ed.  Hoffpauir  by  George  Morgan  since  death  of 

Melany  Foreman $  200  00 

Amount  paid  Ed.  Hoffpauir  by  Elijah  Green 500  00 

Amount  paid  Ed.  Hoffpauir  by  Isaac  Foreman 99  00 

Amount  paid  Ed.  Hoffpauir  by  Garland  Foreman 1,100  00 

Aggregating $1,899  00 
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TLere  is  Bome  evidence  in  the  record  to  the  effect  that,  at  the  death 
of  Melany  Foreman,  there  was  a  field  or  pasture  that  was  enclosed 
with  a  picket  fence,  and  that  same  was  removed  or  disposed  of  after- 
wards, presumably  with  the  consent  or  knowledge  of  her  surviving 
husband ;  and  also  that  certain  stock,  hack,  wagon  and  horses  were 
likewise  disposed  of,  and  for  which  he  should  be  held  responsible  on 
his  account ;  but  it  is  entirely  too  disultory  and  unsatisfactory  to  sup- 
port a  judgment.  The  amount,  nor  value  of  same,  is  not  fully  proven, 
and  it  does  not  appear  clearly  that  same  were  disposed  subsequent  to 
Melany  Foreman's  death;  yet  the  testimony  on  this  point  is  confirm- 
atory of  her  husband's  other  indebtedness. 

V. 

From  a  careful  scrutiny  of  the  testimony  of  the  numerous  witnesses 

that  were  interrogated,  we  conclude  that  the  account  as  restated  by 

the  judge  a  qno  should  be  canceled,  and  same  is  hereby  amended  in 

the  following  particulars,  viz : 

Dr. 

To  amount  cash  and  sale ' $2,137  10 

To  amount  debts  collected 1,899  00 

$4,03^)  10 
Cr. 
By  amount  of  expenses  and  by  debts  paid 1,506  57 

Balance  due  community  between  deceased  and  administrator,  $2,529  53 
To  one-half  of  this  sum  the  opponents  are  entitled,  inasmuch  as  the 
surviving  husband  has  married  a  second  wife  and  has  thereby  lost  the 
usufruct  of  same;  but  we  will  not  adjudge  the  administrator  to  pay 
interest  as  the  date  of  his  second  marriage  is  not  fixed  by  the  evidence. 
It  is  therefore  ordered,  adjudged  and  decreed  that  tlic  judgment 
appealed  from  be  amended,  and  the  administrator's  account  as  restated 
be  approved  and  homologated  and  made  the  judgment  of  the  court, 
and  the  appellee  pay  all  costs. 


On  Application  for  Keh  earing. 

An  application  for  rehearing  has  been  made  by  opponents  and  ap- 
pellants, an  examination  of  which  has  convinced  us  that  the  debit  items 
of  the  account  as  recast  in  original  opinion,  need  some  correction ; 
though  the  opponents  are  in  error  in  placing  "the  amount  of  expenses 
and  debts  paid  at  $l,»i31.47  in  lieu  of  $1,506.57,  as  announced  in 
opinion." 

The  item  of  "amount  due  E.  Hoffpauir  by  community',  $405,  allowed 
in  the  account,  as  restated  by  the  judge  a  quo,  is  in  error,  because  all 
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the  claims  allowed  him  were  rejected  by  as;  and  we  neglected  to 

deduct  from  the  community  assets  the  amount  of  the  paraphernal 

claim  of  deceased,  which  was  shown  to  be  $284.25,  and  tliis  snm  we 

failed  to  allow  to  the  opponents. 

Adjusting  these  balances  and  again  restating  the  account,  we  have 

the  following,  viz : 

Dr. 

To  amount  cash  and  sale $2, 137  JO 

To  amount  debts  collected 1,899  00 

$4,036  10 
Cr. 

By  amount  of  expenses  and  debts  paid  in  course  of  adminis- 
tration      1,101  57 

By  amount  to  balance $2,934  53 

Less  paraphernal  claim  of  the  deceased 284  25 

Balance  due  community $2,650  28 

One  half  due  opponents 1,325  14 

Also  deceased^s  separate  claim 284  25 

Total  due  opponents $1,609  39 

And  it  is  therefore  ordered,  adjudged  and  decreed,  that  the  opinion 
and  decree  herein  previously  rendered  be  and  the  same  is  hereby 
amended  and  corrected  so  as  to  conform  to  the  views  herein  expressed, 
and  that  as  thus  amended  and  corrected,  our  original  opinion  remains 
undisturbed. 

Rehearing  refused. 


No.  1271. 

Howard  Hoffpauir,  President  of  and  Representinu  the  Poi.irK 
Jury  of  Vermilion  Parish  vs.  Solomon  Wise. 


The  Saprenie  Coart  will  notice  ct  proprio  motu  radical  defecta  of  pleadiDf^R  iu  consoqaeoce: 

38    704  of  which  no  final  Judj;ment  could  be  rendered  in  the  premises. 

fl23    162         ]>oIice  jariea  like  all  other  corporations  created  niider  the  law<i  of  Louisiana  are  artiticia 

beings  or  persons  who  can  act  OLly  in  the  mode  prescribed  by  the  law  creatin;;  tbeni. 

The  president  cannot  stand  in  jndgment  for  the  police  jury,  without  special  anChorisui' 

tiou.    Affirming  Police  Jury  of  Ouachita  vs.  Mayor  and  Coancil  of  Monroe.  38  Ann. 

PPEAL  from  the  Third  Ward  Justice's  Court,  Parish  of  Vermilion. 
LahauvCy  J. 


A 


W.  W.  Edwards  for  Plaintiff  and  Appellant : 
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1.  The  title  to  Act  No.  84  of  the  Acts  of  1878,  in  safiiclent  to  KuetAiD  all  the  provleloDS  of 
the  act,  either  under  the  Conatitution  of  1868  or  1879.  State  vs.  Bott,  31  Ann.  663;  37 
Ann.  191 ;  Goolej  on  Const  Lim.  pp.  144  (marg.)  and  145;  Blnmenthal  vs.  Haertcr, 
Western  Rep.  vol.  1.  p.  C34  (Sup.  Ct,  of  Tl.);  Slack  vs  Raj*.  96  Ann.  675;  Police  Jniy 
vs.  Coiomh,  20  Ann.  198:  New  Orleans  ts.  R  R.  Co.,  37  Ann.  416;  State  vs.  Henry,  15 
Ann.  397;  Art  86.  Const.  1879;  State  ts.  Natal,  No.  9583,  38  Ann.  — ,  (not  jet  reported.( 

3.  If  a  portion  of  said  Act  No.  84  is  unconstUntional  and  roid,  enough  renisins  which  is 
valid,  and  must  be  held  good.  See  Cooley  on  Const.  Lim.  pp.  178  (marg.)  and  160;  14 
Ann.  7;  33  Ajin.  783;  35  Ann.  1141. 

3.  The  Coart  will  never  hold  a  law  to  be  unoonstitutioDal,  unless  it  is  clearly  so.  i!0  Ann. 
587,  196. 

4.  The  prohibitions  of  the  ordinance  of  the  police  Jury  sued  on  can  be  enforced  without 
the  aid  of  the  latter  portion  of  Sec.  1.  Act  84.    See  R.  S.  1870,  see.  3743. 

5.  The  Legislature  can  delegate  to  municipal  corporations  certain  legislative  power  te  reg- 
ulate police,  sanitary  and  tex  mattern,  such  as  in  the  present  instence  are  conferred  on 
police  Juries  by  said  Act  No.  84.  Cooley  on  Const  Lira.  pp.  (marg.)  118  and  311 ;  Dillon 
Munic.  Corp.  sec.  308;  Minden  vs.  Sllverstein,  36  Ann.  912;  35  Ann.  1010. 

6.  Act  84  of  1878,  and  the  ordinance  thereunder,  are  not  looal,  nor  a  "  regulation  of  trade." 
State  vs.  Dalon,  35  Ann.  1141 ;  Cooley,  p.  588  (marg.). 

7.  The  charter  of  Abbeville,  as  to  section  6,  was  repealed  by  implication,  clearly  so  far  as 
the  present  suit  is  concerned,  by  the  thitd  section  of  said  Act  84  of  1878.  See  tiec.  3,  Act 
84,  and  also  seo.  3.  SO  Ann.  140. 

P.  P.  O* Bryan  and  B.  8.  Perry  for  DefeDdant  and  Appellee: 

Act  84  of  1878  is  unconstitutional,  because  the  object  of  the  provision  declaring  violations  of 
ordlnanoea  of  the  police  Juries  shall  be  treated  as  misdemeanors,  and  prosecuted  on 
information  or  indictment,  is  not  mentioned  in  ita  title.    33  Ann.  981. 

It  is  unconstitutional,  becauae  that  clause  being  vital  to  it,  and  unconstitutional,  the  bal- 
ance of  the  act  falls  with  it,  and  because  of  that  unconstitutionality.  Sedgwick  on  Con- 
struction, p.  413,  note  (a). 

Police  fury  ordinances  passed  pursuant  to  Act  84  are  for  that  res  son  void. 

Police  juries  can  exercise  no  pewer  not  delegated  to  them.  Dillon's  Municipal  Corpora- 
tions. §§  89.  141. 

The  power  of  regulating  the  sale  of  iotoxicatlng  liquors  is  restricted  to  the  General  Aftsem- 
bly  by  Constitution  of  1879,  Art.  170.  An  act  of  the  Assembly  delegating  the  power  is 
not  an  act  of  regulation,  but  is  an  abandonment  of  the  power  to  regulate  to  another. 

The  intention  of  Article  170  was  that  the  Assembly  might  pass  a  general  law,  and  to  pre- 
clude all  local  laws. 

There  is  no  act  of  the  Assembly  whioh  pnrporte  to  delegate  such  power  to  the  police  Juries, 
except  Act  84  of  1878,  and  Revised  Statutes  274:1,  whioh  acts  are  unconstitutional.  The 
section  of  B.  8.  refers  to  liiuors  solely. 

Any  such  acta.  If  in  existence,  are  unconstitutional,  because  in  conflict  with  Article  46  of 
the  State  Constitution,  which  restricto  the  power  to  regulate  trade,  whether  in  exercise 
of  the  police  or  any  other  power,  to  the  General  Assembly,  and  excludes  it  from  dele- 
gating the  power. 

Local  laws  of  the  General  Assembly,  or  of  the  local  authoritins,  are  unequal  and  uq.iu8t  In 
their  operation,  and  are  in  conflict  with  the  laws  of  the  land  and  the  Constitution  of  the 
State.    33  Ann.  985. 

By  special  Act  108  of  1850,  the  police  Jury  of  Vermilion  is  excluded  from  exercising  any 
Jurisdiction  within  the  corporate  limits  of  the  town  of  Abbeville,  and  ita  ordinances  are 
ineffective  there.    The  act  hns  not  been  repealed. 

All  ordinances  of  police  luries  not  authorised  by  a  legal  delegation  of  power,  are  illegal  and 

null. 
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•  Police  Jury  vs.  WiBO. 

Tlie  opiniou  of  tlie  Court  was  delivered  bj' 

Pocn6,  J.  Plaintiff,  claiming  to  represent  the  police  jury  of  Ver- 
milion parish y  brought  this  suit  for  the  enforcement  of  an  ordinance 
of  the  police  jury  prohibiting  the  sale  of  goods  and  merchandise  on 
Sundays  within  the  limits  of  that  parish  3  and  he  prosecutes  this  appeal 
from  a  judgment  declaring  the  ordinance  sued  upon  to  be  null  and 
void,  and  rejecting  his  demand. 

The  record  discloses  a  fatal  error  in  the  pleadings  which  we  are  com- 
pelled to  notice  ex  proprio  motu. 

In  his  petition  plaintiff  alleges  that  he  herein  sues  '4u  the  name  of 
the  police  jury  of  Vermilion  parish,  for  the  use  and  benefit  of  the  par- 
ish of  Vermilion,"  but  he  nowhere  alleges  that  he  was  specially  author- 
ized to  stand  in  judgment  for  the  police  jury,  and  naturally  he  made 
no  attempt  to  introduce  any  proof  of  such  authority. 

The  ordinance  sought  to  be  enforced  is  in  the  record  and  contains 
the  following  significant  clause: 

i^Eesolvedj  farther,  That  it  shall  be  the  duty  oi  the  district  attorney 
to  institute  and  prosecute  suits  for  the  recovery  of  all  fines  that  may 
be  incurred  by  parties  violating  the  provisions  of  this  ordinance,  and 
to  turn  over  to  the  parish  treasurer  the  balance  of  all  fines  collected 
thereunder,  after  deducting  fifteen  dollars  as  a  compensation  for  his 
services  in  each  case." 

It  thus  appears  that,  far  from  conferring  on  the  president  the  author- 
ity to  represent  the  parish  in  such  suits,  the  police  jury  expressly,  and 
in  terms  not  to  be  mistaken,  delegated  that  power  to  another  and  en- 
tirely distinct  officer,  who  is  entrusted  with  the  additional  power  to 
receive  all  amounts  which  he  may  recover  by  suit,  and  to  turn  over 
the  balance,  after  deduction  of  his  compensation,  to  the  treasurer. 

It  therefore  follows  that  the  receipt  of  no  other  officer  would  be  sat- 
isfactory in  law,  and  that  no  other  officer  could  inr.titute  or  prosecute 
such  a  suit  in  his  own  name  for  the  use  of  the  parish. 

In  the  recent  case  of  the  Police  Jury  of  the  Parish  of  Ouachita  vs. 
Mayor  and  City  Council  of  Monroe,  38  Ann.  — ,  (not  yet  reported,)  we 
had  occasion  to  consider  a  similar  question,  and  we  held  in  that  case 
that,  although  the  president  had  alleged  a  special  authority  from  the 
corporation  for  the  institution  of  the  suit,  his  action  could  not  be  main- 
tained in  default  of  ])roof  of  the  pretended  authorization. 

Under  the  guidance  of  the  laws  governing  corporations  and  pre- 
scribing the  mode  in  which  they  must  act  and  operate,  and  under  the 
authority  of  numerous  adjudications  of  this  and  of  other  courts  of  last 
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resort,  we  thereiu  laid  down  t)ie  following  rule,  which  is  decisive  of  the 
point  now  under  discussion  : 

"  Police  juries,  like  all  other  corporations  created  under  the  laws  of 
Louisiana,  are  artificial  beings  or  persons  who  can  act  only  in  the  mode 
prescribed  by  the  law  creating  them.  No  officer  of  a  police  jury  can 
legally  bind,  or  stand  in  judgment  for,  the  corporation  witliout  special 
authorization." 

We  repeat  here,  as  we  said  there,  that  no  law  of  this  State  confers  on 
the  president  of  a  police  jury  the  power  or  authority  to  stand  in  judg- 
ment for  the  corporation,  or  to  legally  bind  it  in  any  contract  or  pro- 
ceeding, in  the  absence  of  a  special  authorization.  In  this  feature  of 
their  corporate  powers,  police  juries  do  not  differ  from  other  municipal 
or  private  corporations.  Bright  vs.  Metairie  Cemetery  Association,  38 
Ann.  58. 

We  therefore  conclude  that  the  police  jury  of  the  parish  of  Vermilion 
is  not  a  party  to  this  suit,  and  that  a  judgment  in  favor  of  the  defend- 
ant would  not  and  could  not  legally  bind  that  corporation;  and  that  all 
proceedings  herein  are  nullities,  including  the  appeal  bond  which  was 
executed  by  the  plaintiff  in  his  alleged  representative  capacity. 

The  legal  result  of  these  considerations  is  the  dismissal  of  plaintiff's 
action  as  in  case  of  non-suit,  and  the  judgment  appealed  from  must 
therefore  be  amended  so  as  to  conform  to  those  views. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qtia  be 
amended  in  so  far  as  it  absolutely  rejects  plaintiff^s  demand ;  that  said 
demand  be  rejected  and  the  action  dismissed  as  in  case  of  non-suit,  at 
the  costs  of  plaintiff  in  the  lower  court,  and  at  defendant's  costs  on 
appeal. 


No.  1276. 
Felix  Mestater  vs.  Sinson  Corrigi5.  gg  7^. 

An  ordJDanoe  of  a  raunicipAl  corporntion,  authorizing  the  exaction  of  certain  rates,  feeii, 
charges  aod  tariffs  from  each  and  every  person  selling  articles  within  its  corporate  lim- 
it>s,  bat  ufithout  the  market-hoase  or  market-place ;  or  person  keeping  a  batcher's  stand 
tmtkin  the  corporate  limits,  hot  toithout  the  market-place,  or  market-hoase,  for  the  pur- 
pose of  raising  revenue,  is  one  exacting  a  "  tax"  or  "license  "  for  revenae,  and  same 
cannot  be  enforced  as  contribuUons  sought  to  be  raised  by  the  exercise  of  the  police 
power  delegated  to  it. 

The  taxing  power  of  a  manioipality  is  its  only  power  for  obtaining  revenae,  by  exactions 
levied  on  its  citizens,  and  that  power  is  limited  to  the  ad  valorem,  or  property  tax,  and 
the  license  tax ;  and  any  statute  or  rannieipal  ordinance  authorizing  a  levy  beyond  the 
constitutional  limitation  is  noU  and  Toid. 
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A    PPEAL  from  the  Tweuty-tiriit  District  Court,  Pdrish  of  Iberia. 
iTJl.     Gates f  J. 

B.  8,  Perry  for  Plaintiff  and  Appellant: 

A  charge  or  fee  en  sale  of  marketable  oommodities  imposed  by  a  municipal  oorpontion  for 
pnrpoees  of  revenue,  are  not  legal.  If  imposed  under  the  police  power,  for  police  pur- 
poses, they  are  legaL 

The  police  power  of  the  State,  as  to  oxclusiyely  local  matters  and  subject  to  the  restrictions 
of  constitutional  liraitaUons,  may  be  delegated  by  the  General  Assembly  to  the  local  au- 
thorities. 

The  markers  are  peculiarly  an  object  for  police  regulation. 

Article  19  of  the  charter  of  Kew  Iberia,  adopted  in  1886,  pursuant  to  Act  110  of  1880,  confers 
plenary  power  of  supervision  aud  control  of  markets  on  the  board  of  trustees. 

The  right  to  collect  a  daily  fee  for  each  stall  is  maintainable.    34  Ann.  1051,  et  teq. 

The  town  ordinance  of  10th  August,  1885,  expressly  imposes  a  charge  of  twenty-flve  cents 
on  each  stall  in  the  corporation  market-house. 

Article  19  of  the  charter  authorizes  the  board  to  permit  outside  stalls  and  stands,  only  on 
condition  they  shall  pay  same  charges  as  are  paid  by  stalls  in  the  corporation  market- 
house. 

By  establishing  a  stall  outside  the  corporation  market,  Courr6g6  has  accepted  that  condition 
and  has  agreed,  tacitly,  at  any  rate,  to  pay  the  charges  legally  imposed  on  stalls  in  that 
market.    The  case  of  Blaser,  M  Ann.  363,  is  not  applicable. 

The  collection  of  fees  legally  impesed  by  the  board  may  be  imposed  by  forfeitures  and  fines, 
which  may  be  collected  by  ordinary  suit,  as  is  provided  by  ordinance  of  10th  August, 
1885.    34  Ann.  lO&l. 

Article  19  of  the  charter  conferred  such  authority  on  the  board.  34  Ann.  1051 ;  30  Ann.  1003 ; 
33  Ann.  1378 ;  Dillon  on  Corporations.  3d  edition,  ^  433,  433,  et  teq. 

T.  D.  Foster  and  E.  Simon  for  Defendant  and  Appellee: 

1 .  Political  corporations  hare  no  Inherent  power  to  levy  a  tax.  They  must  derive  this 
power  by  grant  from  the  Legislature,  and  it  must  be  expressly  conferred.  See  Cooley 
on  Taxation,  pp.  308,  396,  408 ;  Cooley  on  Const.  Limitation,  pp.  191,  301 ;  31  Ann.  833; 
Dillon  on  Corporations,  vol.  2,  sees.  605,  606 ;  Ibid,  vol,  1,  p.  396. 

Z .  The  right  to  make  all  needful  regulations  under  the  police  power,  give  no  right  to  tax 
for  revenue.    Dillon  on  Corporations,  vol.  3,  pp.  709,  710,  sec.  609 ;  34  Ann.  1050. 

3.  License  laws  are  of  two  kinds.  First,  those  for  raising  a  revenue;  second,  those  for 
police  regulation.  The  first  include  the  exercise  of  the  power  of  taxation,  and,  in  this 
State,  those  of  every  profession,  trade  or  calling  subject  to  pay  a  tax  are  graduated  and 
governed  by  special  laws,  according  to  gross  receipts.  The  second,  vis:  police  power, 
cannot  exceed  the  costs  of  issuing  the  license  and  the  costs  of  regulating  the  business. 
Cooley  on  Const.  Law,  p.  586;  31  Ann.  839;  Acts  of  (reneral  Assembly,  1881. 

4 .  Political  corporations  cannot  impose  a  greater  license  tax  than  is  imposed  for  State  pur- 
poses.   Constitution  1879,  art.  306 ;  34  Ann.  840. 

Nor  can  they  impose  a  greater  tax  on  property  than  the  maximum  limit  allowed  by  the 
Constitution  of  the  State.  See  Article  309  of  State  Constitution ;  34  Ann.  840 :  36  Ann. 
363. 

5.  The  police  power  cannot  be  used  for  the  purpose  of  raising  revenue.  See  Dillon  on  Mu- 
nicipal Corporations.  3d  ed.,  §  766;  34  Ann.  750, 1058. 

6 .  To  bring  a  charge,  tariff  or  tax  when  levied  within  the  scope  of  a  police  regulation,  it 
must  be  shown  that  the  amount  thus  levied  is  used  exclu8ivel3'  for  that  purpose.  34 
Ann.  1053;  36  Ann.  363. 
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The  failnre  to  do  thla  establfshes  the  clurge,  etc.,  to  be  a  license  tax  for  reveniie,  and  if 
in  excess  of  the  license  tax  of  the  State  it  is  unconstitutional  and  cannot  be  collected. 
In  this  case  it  is  far  in  excess.  See  Ordinance  of  Board  of  Trastees,  p. ';  State  Consti- 
tution, aits.  Si03,  S06,  309;  34  Ann.  840 ;  30  Ann.  303. 

?.  An  exaction  and  charge  of  a  specified  and  fixed  amount  in  money  for  the  daily  privilege 
of  pursuing  a  business  useftil  and  necessary  to  the  community  and  in  no  shape  danger- 
ous or  vicious,  is  to  be  taken  as  one  made  and  levied  for  revenue  and  not  a  police  regu- 
lation. 34  Ann.  750,  1050 ;  36  Ann.  363. 
The  amount  charged  and  levied  in  the  ordinance  being  so  extortionate  and  exorbitant,  is 
itself  evidence  of  the  purpose  to  raise  a  revenue,  to  say  nothing  of  the  facts  Tvbich  dis- 
close beyond  question  the  purpose  to  be  to  raise  a  revenue,  and  divests  it  of  all  sem- 
blance of  police  power.    31  Ann.  8S8 ;  Dillon  on  Mun.  Corp.  sec.  361,  note  §  386. 

fi.  Such  exorbitant  and  extortiouatu  daily  charges  of  specified  amounts  for  ever>'  slaugh- 
tered animal  is  a  llceLse  or  tax,  and  is  intended  to  raise  a  revenue,  and  in  either  instance 
is  unconstitutional.    34  Ann,  1050;  36  Ann.  363. 

9.  The  police  power  of  the  town  of  New  Iberia  cannot  be  exercised  beyond  that  granted 
by  the  Legislature  in  its  charter.  What  the  town  pretends  to  do  as  a  police  regulation 
must  have  been  dearly  granted  by  tlxe  charter.  36  Ann.  363;  29  Ann.  21,  261 ;  3S  Ann. 
993,  1S03:  34  Ann.  750,  1051;  Cooley  on  Const.  Limitation,  191,  387;  Dillon  on  Mun. 
Corp.,  3rd  ed.,  141 ;  Cooley  on  Taxation,  408. 

10.  When  the  power  to  exact  money  for  police  regulation  is  granted,  it  is  more  nanowly 
construed  than  that  for  revenue ;  and  in  all  cases  when  it  is  granted  it  has  always  been 
restricted  to  a  reasonable  fee  for  issuing  the  "  license."  The  power  to  make  police  reg* 
ulatlons  for  the  government  of  markets,  etc.,  does  not  carry  with  it  and  include  the 
power  to  exact  money  and  license  fees.  See  Cooley  on  Taxation,  408;  Dillon  on  Mun. 
Corp.  3d  ed.,  §§  361,  SHI  (8d  ed.,  §  391);  §  768  (Sd  ed..  609);  538,  note  1 ;  350,  note  361 ;  34 
Ann.  1050. 

11.  Political  corporations  have  no  right  to  enforce  obedience  to  its  ordinances  unless  that 
power  has  been  expressly  granted  by  the  General  Assembly,  and  no  right  to  collect  its 
revenues,  whether  taxes  or  license  taxes,  legal  or  illegal,  by  fine  or  imprisonment,  unless 
that  right  is  granted  in  its  charter  by  the  3eneral  Assembly.  6  Ann.  515;  34  Ann.  751 ; 
37  Ann.  — . 

12.  In  determining  the  coustitutionality  of  a  town  ordinance,  the  active  effect  of  it  must  be 
considered,  rather  than  the  mcTc  reading.  The  evidence  establishes  its  active  effect,  and 
in  the  instant  case  shows  beyond  doubt  that  its  object  is  to  raise  a  revenue  snd  is  uncon* 
slitutional;  because,  if  a  tax  on  property  icis  in  excess  of  the  maximum  limit;  if  a 
license  tax,  it  is  in  excess  of  that  levie<1  by  the  State  of  Louisiana,  and  hence  unconsti- 
tutional. See  Constitution  of  the  State  of  Louisiana  1879,  arts.  909, 906 ;  Acts  of  General 
Assembly  1881  (extra  session),  No.  4;  36  Ann.  363. 

13.  The  case  of  the  State  of  Louisiana  vs.  Louis  Blaser,  reported  in  36  Ann  363,  identical 
with  this  case  both  in  the  law  and  facts. 

14.  A  charge  of  a  specified  amount  for  the  privilege  of  keeping  a  market  is  a  lleenoe  or  tax. 
34  Ann.  1050. 


The  opinion  of  the  Court  was  delivered  by 

Watkinr,  J.  Defendant  resists  an  ordinance  of  the  town  of  New 
Iberia,  exacting  certain  rates,  fees,  charges  and  tariffs  daily  from  each 
person  selling  the  articles  mentioned  or  keeping  butcher  or  market 
stands,  any^ohere  within  the  corporate  limits  of  that  town,  and  whether 
within  or  without  the  market  ^  and  conferring  the  right  to  collect  same 
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as  a  fraDchise  of  the  niarket-house  upon  the  lessee  of  the  same,  who  iii 
given  the  right  to  bring  suit  before  the  mayor  of  the  town  or  any  jus- 
tice of  the  peace  having  jurisdiction  for  the  collection  of  said  daily 
rates  and  charges^  and  for  the  enforcement  of  the  penalty  of  five  dollars 
against  such  person  as  shall  forfeit  to  the  corporation  or  to  the  lessee 
of  the  corporation  market-house  *'for  each  and  every  refusal  to  pay 
said  rates,  fees,  tariffs  and  charges  herein  established  when  due,^^  etc. 
These  rates  and  charges  are  the  following,  viz : 

1.  From  each  and  every  butcher's  stand  situated  within  the 
Main  Market,  and  also  from  each  and  every  butcher's  8t.and 
outside  of  said  Main  Market  and  within  the  corporate 
limits  of  said  town $0  25 

2.  For  each  slaughtered  beef 60 

3.  For  each  slaughtered  calf,  provided  the  forequarters  do  not 
weigh  over  fifty  pounds 40 

4.  For  each  slaughtered  calf,  provided  the  forequarters  do  not 
weigh  over  fifty  pounds 50 

5.  For  each  slaughtered  hog  weighing  over  one  hundred 
pounds 50 

6.  For  each  slaughtered  sheep 30 

I. 

The  plaintiff  alleges  himself  to  be  the  lessee  of  the  corporation 
market-house  in  the  town  of  New  Iberia,  pursuant  to  an  ordinance 
passed  by  the  board  of  trustees  on  the  10th  of  August,  1885,  and  that 
he  has  complied  with  all  the  terms  and  conditions  thereof,  and  Uiat  he, 
as  such  lessee,  is  entitled  to  collect  all  said  charges  and  penalties  as 
are  either  permitted  or  imposed  by  the  corporation  as  rights  and  fran- 
chises of  said  market-house. 

He  shows  that  his  lease  began  on  the  1st  of  September,  1885,  and 
will  conclude  or  terminate  on  the  31st  of  August,  1886.  He  shows  that 
the  defendant,  Simon  Corrig^,  "has  for  several  years  past  carried  on 
the  business  of  butcher  within  said  corporate  limits  at  a  stand  or 
market  place  outside  of  said  corporation  market-house,  and  that  for 
the  last  twelve  months  he  has  kept  his  said  stand  on  the  southwest  side 
of  Main  street,  in  the  upper  portion  thereof,  as  he  does  "  at  this  time, 
and  is  due  him  $371.80  for  which  he  prays  judgment. 

Defendant  denies  the  right  of  plaintiff  to  recover  on  the  ground  that 
the  ordinance  under  which  he  sues  as  lessee  "  ia  unconstitutioDal,  ille- 
gal and  unwarranted  in  .law,  because  the  exactions  and  charges  it 
imposes  is  a  tax  or  license  for  revenue    *     *     and  it  is  violative  of  the 
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Constitation  and  existing  laws  of  tlie  Stiite  ♦  *  ♦  *  and  said  pre- 
tended ordinance  ♦  ♦  is  unconstitutional  and  illegal,  on  the  further 
j^round  that  neither  the  law  of  the  Stat«  nor  the  charter  of  the  town  of 
New  Iberia  gives  the  power  and  legal  right  to  enforce  the  collection  of 
its  revenues  by  fine  for  violation  of  its  ordinances,  whenever  it  is 
attempted  to  collect  a  license  or  tax  for  revenuey  which  is  the  object  of 
this  illegal  ordinance." 

The  question  propounded  is  whether  the  rates,  charges  and  fees 
sought  to  be  collected,  and  autliorized  by  the  statute  and  ordinance 
complained  of  wei-e,  in  the  nature  of  a  t-ax  or  license,  granted  under 
the  taxing  power  of  the  State ;  or  constituted  a  contribution  sought  to 
be  raised  in  the  exercise  of  the  police  jjower  of  the  State,  delegated  by 
statute  to  the  city  of  New  Iberia. 

The  taxing  power  of  the  city  of  New  Iberia  is  its  only  power  for  ob- 
taining revenue  by  exactions  levied  on  its  citizens,  and  that  power  is 
limited  to  the  ad  volorem  or  property  tax  and  the  license  tax. 

The  Constitution  declares  that  *'no  parish  or  mvnieipal  tax  for  all 
purposes  whatsoever,  shall  exceed  ten  mills  on  the  dollar  of  valuation, 
etc."    Constitution,  ail.  209. 

It  is  obvious  that  if  the  statute  or  ordinance  in  question  attempted 

or  was  intended  to  authorize  a  municipal  tax  beyond  the  constitutional 

limitation,  to  be  either  assessed  or  collected  in  the  manner  indicated, 

same  would  be  undoubtedly  unconstitutional  and  void.    36  Ann.  363, 

State  vs.  Louis  Blaserj  34  Ann.  750,  State  vs.  Patamia;  6  Ann.  515, 

Municipality  No.  1  vs.  Pauce. 

II. 

Can  plaintiff's  right  be  recognized  and  enforced  upon  the  theory  that 
these  rates  and  charges  are  contributions  legally  authorized  by  the 
State  in  the  exercise  of  it»  police  potoer  f 

The  Constitution  provides  that  "  the  exercise  of  the  police  power  of 
the  State,  shall  never  be  abridged,  etc."    Const.  Art.  235. 

It  also  provides  that  ''the  police  juries  of  the  several  parishes,  and 
the  constituted  authorities  of  all  incorporated  municipalities  of  the  State, 
shall  alone  have  the  power  of  regulating  the  slaughtering  of  cattle  and  other 
live  stock  withiii  their  respective  limits ,  etc."    Const.  Art.  248. 

In  34  Ann.  1050,  Delecambre  vs.  Clere,  this  Court  had  the  (luestion 
now  before  us  under  consideration  and  there  held  :  "Whilst  this  sec- 
tion conferred  authority  incident  to  police  powers  to  reguljite  private 
markets  or  the  selling  at  private  stands  of  meats,  etc.,  and  the  right 
even  to  suppress  the  same  and  to  impose  fines  and  penalties  to  enforce 
its  ordinances  on  the  subject  and  punish  their  violation,  it  conferred  no 
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power  to  levy  a  tax,  or  license,  or  fee,  tariff,  or  rate,  as  it  is  termed  in 
this  case,  on  butchers  and  other  persons. 

"There  is  a  recognized  distinction  between  the  taxing  power  and 
tlio  police  power  conferred  on  corporations.  Licenses  or  taxes  may  he 
imposed  on  certain  branches  as  a  regulation  under  the  exercise  of  the 
latter  pmcer,  but  it  must  plainly  appear  that  they  are  imposed  strictly 
and  exclusively  in  aid  of  such  power  and  not  for  the  purpose  of  revenve. 
The  rule  is  that  rntre  police  power,  and  the  right  to  make  needful  reg- 
ulations under  it,  gives  no  right  to  tnx  for  revenue." 

In  Dillon  on  Municipal  Corporations,  it  is  announced  that  the  au- 
thority to  establish  and  control  markets  is  one  of  the  police  powers 
that  may  be  exercised  by  municipalities.    Sec.  93. 

"The  taxing  power  is  to  be  distinguished  from  the  police  power.  •  • 
The  power  to  license  and  regnlate  particular  branches  of  business  or 
matters  is  u-svally  a  police  poster;  but  when  license,  fees,  or  exactions 
are  plainly  imi>osed  for  the  sole  or  main  purpose  of  revenue,  they  are  in 
eflfect  taxes.^^ 

Again :  "  Ordinarily  the  mere  power  to  license  or  to  subject  to  police 
regulations,  does  not  give  the  power  to  tax  distinctly  for  revenue  pur- 
poses ;  but  it  may  give  the  power  when  such  appears  from  the  nature  of 
the  subject  matter  and  upon  the  whole  charter  or  enactment,  to  have 
been  the  legislative  intent,  but  not  otherwise."  2  Dillon,  Municipal 
Corp.,  Sec.  609. 

"  In  harmony  with  the  foregoing  principles  it  has  been  held  that, 
under  the  authority  to  license  and  regulate  draymen,  etc.,  a  municipal 
corporation  may,  by  ordinance,  require  a  license  to  be  first  taken  out, 
and  charge  a  reasonable  sum  for  issuing  the  same  and  keeping  the 
necessary  record,  but  cannot,  by  virtue  of  this  authority,  withottt  more, 
levy  a  tax  upon  the  occupation  itself;  and  under  the  power  to  regulate, 
it  may  make  proper  police  regulations  as  to  the  mode  in  which  the  em- 
ployment shall  be  exercised."    Same,  Sec.  292. 

"So  authority  to  a  city  to  adopt  rules  and  orders  *  for  the  due  regti- 
tion  of  omnibuses,  stages,^  etc.,  was  held  not  to  authorize  the  adoption 
of  an  ordinance  requiring  the  payment  of  a  tax  or  duty,  on  each  car- 
riage licensed,  ranging  from  one  to  twenty  dollars,  according  to  the 
different  kinds  of  carriages  and  stands  occupied. 

"  This  was  regarded  a»  a  direct  tax  upon  the  vehicle  used  or  its 
owner,  and  not  necessary  to  secure  the  objects  of  the  above  grant  of 
power  to  the  city.''  Same,  Sec.  293 ;  12  Wallace,  418,  Ward  vs.  Main- 
land; 29  Ann.  261,  Mayor  vs.  Gustave  Roth;  32  Ann.  923,  Board  of 
Tnistees  of  New  Iberia  vs.  Migins ;  Cooley  on  Taxation,  p.  387. 
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In  Delecambre  vs.  Clere,  this  Coui-t  held  that  a  charge  of  "  twenty- 
five  cents  per  day,  termed  a  tariff  or  fee  for  keeping  a  private  hutcher*8 
stand  within  the  corporate  limits  of  said  town/^  was  in  that  instance  a 
license  or  tax  imposed  upon  the  calling  or  occupation  of  the  defendant 
which  was  that  of  a  butcher. 

After  a  careful  review  of  all  the  authorities  cited  and  others  at  hand, 
we  have  reached  the  conclusion  that  all  of  the  exactions  demanded  are 
within  the  terms  "  tax"  and  " license,"  and  that  same  were  manifestly 
intended  by  the  mayor  and  trustees  of  the  city  of  New  Iberia  to  con- 
stitute a  source  of  i*evenue  under  the  apparent  exercise  of  delegated 
police  power,  and  that  said  statute  and  ordinance  are  unconstitutional, 
null  and  void  to  the  extent  of  plaintiffs  demands  and  that  the  judg- 
ment of  the  district  court  should  be  and  the  same  is  hereby  affinned. 

This  decree  does  not  apply  to  that  part  of  the  ordinance  which 
authorizes  the  exaction  of  twenty-five  cents  "from  each  and  every 
butcher's  stand  situated  within  the  Main  Market." 

Judgment  afiirmed. 


No.  1277. 
James  A.  Kinder  vs.  David  H.  Lyons,  Sheriff,  et  al. 

1 .  Under  the  amendment  of  Article  81  of  the  Constitntion  of  1879,  this  Court  haa  appellate 
fnrifidiotion  of  •nits  inToIving  tight  a  to  homesteads,  irrespective  of  the  valne  of  the 
property  alleged  to  be  exempt. 

S.  Homestead  prorisions  of  the  Constltntion  of  IBTtS  ovsil  only  those  who  register  claJms 
therefor,  antecedent  to  contracting  debts  sought  to  be  enforced  against  it. 

3.  A  judgment  liquidates,  but  does  not  'jienle  a  debt.  It  recognizee  existing,  bnt  confers 
no  new  or  additional  nghts. 

4.  Property  exempted  from  seisure  and  sale,  under  the  proTiaions  of  the  homestead  law  of 
1865,  is  predial  and  not  urbeu . 

a.    Laws  conferring  homestead  rights  must  be  strictly  censtrued. 

APPEAL  from  the  Foiu-tceDth  District  Court,  Parish  of  Calcasieu. 
Bead,  J. 

Geo.  H.  Wells  dt  San  for  Plaintiff*  and  Appellee. 
G.  A,  Fournet  for  Defendant  and  Appellant. 


On  Motion  to  Dismiss  Appeal. 

The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Plaintiff'  requests  us  to  dismins  this  appeal  on  the 
ground  that  the  amount  in  controversy  is  below  the  lower  limit  of  the 
jurisdiction  of  this  Court. 
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Plain  tiff  ^8  petition  disclosee  his  action  to  be  one  restraining  the 
sheriff  and  seizing  creditor^  from  selling  certain  propeity  he  claims  to 
have  registered  and  set  apart  as  a  homestead  and  which  he  avers  to 
be  exempt  from  seizure,  under  the  provisions  of  the  act  of  the  legisla- 
ture of  1865  and  Articles  219  and  220  of  the  Constitution  of  1879  and 
Act  114  of  1880.  He  alleges  that  said  property  is  worth  |l,80(l,  and 
that  the  illegal  seizure  thereof  has  causcsd  him  damage  to  the  extent 
of  $200  attorne.v's  fees  and  $350  general  damages,  the  whole  exceeding 
$2,000  in  amount. 

The  trial  was  by  jury,  and  there  was  a  general  verdict  in  favor  of 
the  plaintiff,  without  damages,  and  the  defendants,  Marx  &  Kempner, 
plaintiffs  in  execution,  appealed. 

It  is  not  "the  amount  in  dispute,'^  but  the  matter  in  dispute,  in  such 
case,  that  gives  this  Court  appellate  jurisdiction.  Under  the  anieud- 
raeut  of  Article  81  of  Constitution  of  1879,  this  Court  has  appellate 
jurisdiction  of  *^8uits  involving  the  rights  to  homesteads."  Act  No. 
125  of  1882. 

In  a  recent  case  this  Court  said  of  this  amendment:  "It  is  over  imWi 
cases  of  homesteads  alone,  as  are  mentioned  in  the  present  Constitu- 
tion, that  this  Court  has  exclmwe  jurisdiction.  :I7  Ann.  109,  State  ex 
rel.  Davidson  vs.  Judge. 

The  motion  is  refused. 


On  the  Merits. 
I. 

Tlie  following  is  a  statement  of  this  case : 

The  i»laintiff  alleges  in  substance  that  he  is  the  owner  of  a  house 
and  lot  in  the  town  of  Lake  Charles,  occupied  by  himself  and  family ; 
that  he  is  the  head  of  a  family  dependent  upon  him  for  support;  that 
he  has  set  apart  and  registered  this  house  and  lot  as  a  homestead ; 
that  this  property  is  exempt  from  seizure  and  sale  under  the  law  of 
1865,  Articles  219  and  220  of  the  Constitution  of  1879,  and  Act  No.  114 
of  1880;  that  he  registered  his  homestead  June  15,  1882;  and  that  the 
judgment  under  which  the  seizure  was  made  was  rendered  after  the 
registry  and  setting  apart  of  said  property  as  a  homestead. 

The  defendants'  answer,  coupled  with  an  exception  of  no  cause  of 
action,  is  an  express  denial  that  plaintiff  is  entitled  to  the  homestead 
exemption,  in  bar  of  defendant's  claim;  they  aver  that  the  debts,  fur 
which  the  judgments  sought  to  be  executed  were  obtained,  were  con- 
tracted previous  to  the  adoption  of  the  Constitution  of  1879 ;  that  no 
rights  of  homestead  or  exemptions  from  seizure  and  sale,  as  against 
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said  debts,  were  vested  in  plaintiff  by  virtue  of  Articles  219  and  220 
of  the  Constitution  of  1879,  or  Act  114  of  1880;  tliat  the  property 
seized  is  urban  property  and  cannot  be  claimed  as  a  homestead  exemp- 
tion under  the  Act  of  1865 ;  and  that  the  plaintiff  has  no  right  of  action 
either  under  the  laws  of  1865,  the  Constitution  of  1679.  or  Act  114  of 
1880,  because  the  registry  of  his  pretended  homestead  could  impair  no 
previously  acquired  rights  of  tliA  defendant's  seizing  creditors  to  have 
said  property  seized  and  sold  to  satisfy  just  and  legitimate  debts  pre- 
viously contracted. 

In  the  succession  of  Fnrniss,  34  Ann.  1013,  this  Court  held  :  ^' Under 
the  homestead  provisions  of  tht-  Constltutiou  of  1879,  the  exemptions 
therein  provided  only  take  effect  from  the  date  of  registry,  as  provided 
by  law,  and  are  inoperative  aqainst  debts  contracted  prior  to  such  reg- 
istry." 

Parties  invoking  the  protection  of  the  homestead  laws,  which  are 
in  derogation  of  common  rights  and  must  be  strictly  construed,  are 
required  to  prove  that  they  come  within  both  their  spirit  and  letter, 
Galligan  vs.  Payne,  34  Ann.  1057,  and  authorities  therein  cited ;  37 
Ann.  263. 

In  Thomas  vs.  Guilbeau,  35  Ann.  927,  this  Court  held :  '^  Claims  of 
homestead  exemptions  affecting  debts  and  contracts  which  existed  pre- 
vious to  the  adoption  of  the  Constitution  of  1879,  must  be  controlled 
by  the  legislation  in  force  at  the  time  the  contract  was  entered  into.^^ 
34  Ann.  831,  Poole  vs.  Cook;  32  Ann.  980,  Gilmer  vs.  O'Neal. 

In  the  case  quoted  from,  the  Court  say :  *'  The  debt  which  they  seek 
to  enforce  was  not  created  by  the  judgment  of  October,  1880,  which 
conferred  no  new  right,  but  merely  recognized  rights  and  obligations 
which  were  created  by  the  Act  •  •  of  June  26,  1877.  Hence,  the 
contract  from  which  plaintiff's  obligation  springs  was  made  and  en- 
tei-ed  into  in  1877,  and  all  homestead  rights  affecting  the  same  must 
be  governed  by  the  laws  then  in  force."    Page  929. 

Plaintiff's  declaratiou  of  his  homestead  exemption  of  property  in- 
volved in  this  controversy  was  filed  for  record,  and  recorded  on  the 
15th  of  June,  1882. 

The  petition  in  the  suit  of  Marx  &  Kempner  vs.  James  A.  Kinder, 
No.  598,  recites  that  it  was  brought  upon  defendant's  promissory  note 
for  $247  50,  bearing  date  October  17,  1877,  and  payable  on  the  1st  of 
January,  1878,  with  interest  from  date,  and  the  note  is  annexed ) 
though  judgment  was  not  signed  until  June  19,  1882. 

The  suit  No.  599  was  brought  upon  the  joint  note  of  Sam.  Kinder 
and  J.  A.  Kinder,  for  $411  51,  bearing  date  September  10,  1877,  and 
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falling  due  od  the  10th  of  January-,  1878,  and  judgment  was  signed  od 
the  18th  of  June  1882. 

The  facts  of  thiR  case  are  quite  similar  to  those  presented  in  the  ca«e 
of  Thomas  v$.  Guilbeau,  and  the  same  ruling  is  applicable. 

II. 

It  has  been  frequently  decided  by  our  predecessors  that  the  property 
exempted  from  seizure  and  sale  under  section  1691  of  the  Revised 
Statutes  of  1870,  which  embodies  the  provisions  of  the  homestead  law 
of  1865,  is  predial  and  not  urban.  25  Ann.  219  j  Crilly  vs.  Sheriff j  26 
Ann.  645,  Hargrove  vs.  Flounioy ;  28  Ann.  575.  Roberts  vs.  Gordy. 

Our  conclusion  is  that  plaintiff^s  homi^st^'ad,  asserted  under  both  the 
Act  of  1865  and  the  Constitution  of  1879,  can  be  sustained  under 
neither. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of  the 
jury  and  the  judgment  of  the  district  court  appealed  from  be  avoided, 
annulled  and  reversed ;  and,  proceeding  to  render  such  judgment  as 
should  have  been  pronounced,  it  is  ordered,  adjudged  and  decreed  that 
the  demands  of  the  plaintiff  be  rejected,  and  that  he  be  taxed  witli 
the  costs  of  bo  til  courts,  and  that  the  seizing  creditors,  Marx  &  Kemp- 
ner,  be  permitted  to  proceed  with  the  seizure  and  sale  of  the  property, 
sale  of  which  was  enjoined,  and  according  to  law. 


No.  1275. 
Succession  of  Z^:mon  Ehizt  Thibodeaux. 
2?  .m!!  On   Opposition  to  the    Demand  of  Administration    by  Mozart 

01    1U40 

38  7ifl  Thibodeaux. 

~»Q— ^.gj  There  ie  no  law  to  jastif^  and  no  room  or  reason  for  the  api^ointment  of  an  adminUtrater  to 

112    1721  a  BQGceaaion  which  owes  no  debts,  and  after  the  property  has  been  pat  in  the  posseasioi 

I  of  the  heirs  who  have  accepted  the  same,  thus  winding  op  and  finally  settlinK  np  the 

I  38      716  , 

126     542  succession. 

If  the  existence  of  debts  should  be  afterwards  discovered,  the  creditors  would  bare  re 

coarse  against  the  heirs,  bat  not  against  the  soccession  which  has  ceased  to  exist. 

A    PPEAL  from  the  Twenty-tirst  District  Court,  ParUli  of  St.  Martin. 
j^\,     Oates,  J. 


MouUm  d  Martin  for  the  Appellee. 
Felix  Vowhies  for  the  Appellant. 


The  opiDion  of  the  Court  was  delivered  by 

Pocufi,  J.    At  the  death  of  Zenon  £liz^  Thibodeaux,  which  occaned 
in  1867,  an  inventory  of  the  property  left  by  him  was  taken  and  Paul 
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£.  Thibodeaux  was  appointed  and  qualified  administrator  of  his  sue  - 
cession. 

In  1868,  all  the  heirs  of  the  deceased,  including  the  administrator, 
effected  among  themselves  a  partition  by  authentic  act  of  all  the  prop- 
erty depending  upon  said  succession ;  and  in  1881,  the  administrator 
died. 

In  1885,  Mozait  Thibodeaux  claiming  to  be  an  heir  of  the  deceased, 
Z.  £.  Thibodeaux,  filed  an  application  for  the  appointment  of  adminis- 
trator of  the  succession,  alleging  the  necessity  of  such  an  administra- 
tion and  the  death  of  the  administrator  Paul  £.  Thibodeaux. 

His  application  was  opposed  by  one  of  his  co-heirs  on  the  ground 
that  the  succession  had  been  finally  settled,  the  heirs,  all  of  age,  having 
l>een  put  in  possession  of  their  respective  shares  of  the  property 
thereof,  there  being  no  debts  and  there  being  consequently  no  succes- 
sion to  administer. 

This  appeal  is  prosecuted  by  the  opponent  from  a  judgment  in  favor 
of  the  applicant. 

The  record  fiilly  establishes  the  state  of  facts  contended  for  by  the 
opponent  and  appellant,  and  onr  jurisprudence  has  firmly  settled  the 
rule  that  when  the  heirs  of  a  succession,  which  owes  no  debts,  have 
been  placed  in  possession,  as  such,  of  the  property  left  by  the  decedent^ 
there  is  an  end  of  the  succession  which  is  wound  up  and  settled,  an$l 
thus  ceases  to  exist — and  that  therefore  there  is  no  reason  or  room  for 
an  administrator. 

If,  after  such  an  operation,  any  debts  should  be  discovered,  the  re- 
course of  creditors  could  not  be  exercised  against  the  succession,  which 
has  no  longer  any  existence,  but  against  the  heirs,  who  would  tlius 
become  debtors  for  their  virile  shares  of  their  ancestor's  debts.  Sevier 
vs.  Sargent,  25  Ann.  221  j  Succession  of  Walker,  32  Ann.  321  j  Succes- 
sion of  Hebert,  33  Ann.  1107 ;  Succession  of  Banmgarden,  35  Ann.  675  ; 
same,  36  Ann.  46 ;  Succession  of  Geddes,  36  Ann.  963  ^  Succession  of 
E.  S.  Powell,  38  Ann. ,  not  yet  reported. 

The  applicant  in  this  case  has  not  even  alleged  the  existence  of  any 
debts  due  by  the  succession,  or  any  other  legal  conditions  sufficient  to 
justify  his  coveted  appointment  as  administrator  of  a  succession 
already  wound  up  and  fully  settled. 

The  judgmeat  of  the  district  court  is,  therefore,  manifestly  errone- 
ous, being  stripped  of  all  support  either  in  reason  or  in  law. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed,  that  the  opposition 
herein  be  sustained  and  that  the  application  of  Mozart  Thibodeaux  for 
the  appointment  of  administrator  of  the  succession  of  Zenon  Elize 
Thibodeaux  be  denied  and  rejected  at  his  co6ts  in  both  courts. 
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No.  1273. 

The  State  ex   rel.  Polycarp  Fontenot   vs.  The  Judge  op  the 
Thirteenth  Judicial  District  Court,  Parish  of  St.  Landky. 

lu  appeal  from  a  jadfcment  rendered  by  a  Justice  of  the  peace  t«  a  district  court,  where  a 
motioii  is  made  to  diamiss  the  same  on  the  ground  that  the  matter  in  dispute  is  under 
the  lowest  limit  of  the  appellate  Jurisdiction  of  this  court,  the  appellant  should  be  per 
mitted  to  offer  evidence  to  maintain  his  appeal,  unions  his  want  of  right  to  the  appeal 
condnsiTely  appears  fh>m  the  face  of  the  papers. 


A    PPLICATION  for  Certiorari. 


Lewis  db  Brother j  for  tlie  Relator. 

W,  C,  Perraull  and  K,  Baillio,  for  the  Respondeut: 


1.  Relator  in  a  cas&like  the  one  at  bar,  cannot  in  his  petition  introduce  new  allegation?  or 
facts  not  appearing  in  the  record.  The  court  will  disregard  such  new  allegations,  aod 
decide  the  case  on  the  face  of  the  papers.    32  Ann.  1222 ;  33  Aon.  256. 

S.  A  petition  for  certiorari  which  fails  to  aver  that  the  respondent  Judge  arbitrarily  and 
without  cauce  refused  to  hear  relator  and  his  witnesses,  is  lacking  in  essential  aver- 
ment, and  no  relief  can  be  granted  him  thereunder.    36  Ann.  481,  4SS. 

3.  The  answer  or  return  of  the  respondent  judge,  in  an  application  for  a  certiorari,  beins 
the  official  act  of  a  sworn  officer,  is  not  required  to  bo  sworn.  It  is  considered  as  bein^ 
made  under  oath. 

4.  Under  the  Jurisprudence  of  this  State,  prior  to  ^o  year  1879,  the  Supreme  Court  could 
only  issue  the  writ  of  certiorari  when  inToked  in  aid  of  its  appellate  Jurisdiction.  IS 
Ann.  190 ;  22  Ann.  459,  517 ;  16  Ann.  164 ;  85  Ann.  381 ;  30  Ann.  457 ;  31  Ann.  795. 

5.  Appeals  from  magistrates*  courts  are  carried  directly  to  district  courts.  The  only  ex- 
ception to  this  role  is  where  the  legality  or  constitutlonaUty  of  a  municipal  tax,  toll  or 
impost  is  put  at  issue,  in  which  case  only,  the  appeal  is  carried  to  the  Supreme  Court. 
Constitution  of  1879,  arts.  Ill  and  81. 

6.  The  Supreme  Court  will  not  exercise  the  supervisory  Jurisdiction  granted  by  art.  M. 
unless  it  afflrroatiTely  appears :  Ist.  That  the  lower  Judge  was  guilty  of  a  dear  osnr- 
pation  of  power  not  conferred  by  law.  2d.  Where  he  has  arbitirarily  or  withoofcoaaie 
refused  to  perform  some  plain  duty  imposed  upon  him  by  law,  and  whU>h  he  had  no  dis- 
cretion to  refuse.  3d.  Where  relator  has  no  adequate  remedy  in  any  other  form  of  pro- 
ceeding. Even  in  these  cases,  the  Supreme  Court  will  not  revise  the  action  or  the  judg- 
ment of  the  lower  court  on  the  merits,  but  will  only  inquire  into  and  revise  their  regu- 
larity and  legality  in  point  of  form.  32  Ann.  549,  552 ;  33  A.nn.  1201 ;  32  Ann.  1223 ;  33 
Ann.  256, 255.  15.  A  refusal  to  hear  or  receive  evidence  because  inadmissible,  does  dpi 
fall  within  the  purview  of  thia  supervisory  power.    36  Ann.  481,  482. 

7.  A  Judgment  of  a  court  wanting  in  Jurisdiction  ratione  matercF,  is  null,  and  a  dear  action 
lies  to  annul  it.  C.  P.  604,  006,  par.  3.  Snob  a  Judgment  can  he  even  4M)lJaterally  m- 
sailed. 

8  Under  art.  60f%  C.  P.,  the  nullity  of  a  Judgment  may  even  be  demanded  on  appeal  pnt 
vided  the  nullity  appears  on  the  face  of  the  papers.  But  such  nullity  must  be  demaad 
ed.    C.  P.  608. 

9.  Magistrates'  court«  have  no  jurisdictioo  of  a  suit  wherein  "  the  light  of  property  "  «r 
the  "  possession  of  an  immovable  "  is  put  at  issue.    C.  P.  1068. 

10.  Where  an  aveniient  of  jurisdiction  is  made,  an  appellate  court  will  permit  the  proof  o( 
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Jurisdiction  by  affidavit  or  otherwise  to  be  made.  Bat  it  is  Dot  permissible  to  supply  by 
affidavit,  not  only  the  proof,  bat  the  averment  of  jurisdiction  on  appeal.  30  Ann.  1138 ; 
31  Ann.  856 ;  33  Ann.  1051 ;  9  Ann.  293 ;  8  Ann.  382,  H.  D.  p.  18,  No.  1.  and  cases  cited. 

11.  There  is  an  obvious  and  manifest  difference  between  the  offer  and  the  right  to  prove  the 
value  of  the  object  In  dispute,  In  the  court  of  the  first  instance,  and  the  right  to  do  so  in 
the  appellate  court.  In  the  latter,  the  Jurisdiction  must  be  averred,  and  must  appear 
from  the  face  of  the  papers — and  no  evidence  is  admissible  to  supply  itH  omission. 

1:2.  In  the  case  at  bar  the  district  Judge  having  properly  r^ected  the  evidence  offered  to 
eke  out  Jurisdiction,  the  case  was  left  as  it  was  originally:  with  a  demand  by  plaintiff 
for  ten  doUazs  damages.  This  amount  being  below  the  appellate  Jurisdiction  of  the 
district  court,  the  appeal  was  properly  dismissed.    Const.  1879,  art.  111. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.    This  is  a  certiorari  proceeding. 

The  relator  alleges  in  substance  that  he  was  sued  before  a  justice  of 
peace  in  the  parish  of  St.  Landry,  to  compel  him  to  cut  a  certain  levee 
and  to  pay  ten  dollars  damages  caused  by  the  levee.  That  judgment 
was  rendered  by  said  justice  as  asked  for,  that  is  to  pay  ten  dollars  to 
the  plaintiff  in  the  suit,  and  cut  the  levee  complained  of  ^  that  he  ap- 
pealed from  this  judgment  to  the  Honorable  the  District  Court  of  the 
parish  of  St.  Landry,  the  Hon.  G.  W.  Hudspeth  presiding  j  that  in 
said  court  a  motion  was  made  to  dismiss  the  appeal  on  the  ground  that 
the  court  was  without  jurisdiction  to  entertain  the  appeal  for  the  rea- 
son that  the  matter  in  dispute  was  below  the  limit  of  its  appellate 
jurisdictiou  }  that  thereupon  the  relator  offered  to  introduce  evidence 
to  satisfy  the  judge  touching  the  question  of  jurisdiction  by  proving 
the  money  value  of  the  demand  made  and  the  right  involved  respect- 
ing the  said  levee,  and  the  cutting  of  the  same  sought  to  be  effected 
by  the  suit ;  that  the  judge  refused  to  hear  said  evidence,  and  dismissed 
his  appeal.  The  relator  cliarges  that  this  action  of  the  judge  was 
error,  and  he  seeks  to  have  it  so  declared,  and  at  the  same  time  to 
compel  the  judge  to  hear  his  testimony  offered  on  the  trial  of  the 
motion  to  dismiss  the  appeal. 

By  the  writ  in  question  we  can  determine  whether  the  judge  erred  in 
Ills  refusal  to  hear  evidence  on  the  point  in  question. 

In  the  reasons  given  by  him  for  his  ruling  and  for  the  dismissal  of 
the  appeal — which  we  find  in  the  record — he  seems  to  have  concluded, 
from  the  face  of  the  papers,  that  the  only  real  matter  in  dispute  was 
the  ten  dollars  which  the  relator  was  condemned  to  pay  by  the  judg- 
ment appealed  from,  and  that,  thei*efore,  the  question  of  jurisdiction 
was  not  open  to  evidence.  Whether  the  court  had  jurisdiction  to  en- 
tertain the  appeal  is  a  question  not  now  before  us,  but  only  wliether 
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he  should  have  heard  evidence  touching  the  question  raised  by  thf 
motion  to  dismiss. 

In  this  court,  where  similar  questions  are  presented,  unless  it  con- 
clusively appears  from  the  pleadings  that  the  court  is  clearly  without 
jurisdiction,  it  is  permitted  the  appellant,  for  the  purpose  of  determin- 
ing the  question  of  jurisdiction  and  the  appealibility  of  the  case,  to 
submit  affidavits  respecting  the  amount  involved  or  the  value  of  the 
matter  in  dispute,  which  are  always  viewed  and  received  by  the  conrt 
as  properly  before  it  for  consideration. 

We  do  not  agree  with  the  judge  a  quo  that  it  conclusively  appeai*ed 
from  the  face  of  the  papers  presented  in  the  appeal  before  him,  that 
his  court  was  without  jurisdiction. 

The  suit  before  the  justice  was  to  compel  the  relator  to  cut  his  levee 
and  to  pay  tea  dollars  damages  caused  by  the  levee. 

It  might  well  be  that  the  most  important  and  valuable  interest  of 
relator  involved  in  the  suit  was  the  right  to  maintain  and  keep  intact 
his  levee,  which  it  was  the  object  of  the  suit  to  compel  him  to  destroy. 
We  do  not  pretend  to  say  that  this  right  was  of  value  sufficient,  to- 
gether even  with  the  ten  dollars  in  dispute,  to  give  jurisdiction  to  his 
court  of  the  appeal,  but  we  do  think  that  the  record  presented  a  suffi- 
cient showing  to  authorize  the  appellant  and  relator  to  submit  evi- 
dence of  the  value  of  his  said  interest  with  a  view  of  maintaining  his 
appeal.  Thus  concluding,  we  think  it  was  eiTor  in  the  judge  to  refuse 
to  hear  this  evidence,  and  error  likewise  to  dismiss  the  appeal  without 
or  before  hearing  it. 

The  order  of  dismissal  was,  under  this  view  of  the  matter,  prema- 
ture and  unauthorized,  and  we  think,  under  the  provisions  of  the  arti- 
cle of  the  C.  P.  above  quoted,  that  the  relator  is  entitled  to  the  relief 
asked  for. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  ruling  of  the 
respondent  judge  refusing  to  hear  evidence  touching  the  right  of  the 
relator  to  maintain  and  relating  to  the  jurisdiction  of  the  court  to  en- 
tertain the  appeal,  and  respecting  the  value  of  the  right,  interest  or 
matter  in  dispute  in  the  controversy,  be  and  the  same  is  hereby  cor- 
rected and  the  order  dismissing  the  appeal  set  aside,  and  the  appeal 
reinstated  for  the  purpose  of  permitting  the  relator  to  submit  or  offer 
evidence  on  the  points  mentioned,  and  subject  to  the  motion  to  dis- 
miss the  appeal,  at  the  cost  of  respondent. 

Ok  Application  for  Rehearing. 
I. 
Wat  kins,  J.    Respondent  suggests  that  there  is  error  in  our  judg- 
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ment  taxing  him  with  the  costs,  and  insists  that  such  a  case  as  this  is 
exceptional,  and  is  not  governed  by  the  rule  laid  down  in  C.  P.  549,  to 
the  e£Pect  that  'Mn  every  ease  the  costs  sliall  be  paid  by  the  party  cast, 
except  when  compersation  has  been  allowed  or  real  tenders  made,"  etc- 
Bat  tbe  next  article  is  still  farther  to  the  purpose:  '*  The  same  rale 
shall  be  observed  with  regard  to  the  party  cast  on  incidental  demands^ 
whether  they  be  dilatory  or  declinatory." 

Kelator  cites  the  case  of  Borgsteed  vs.  Black,  5  Ann.  753,  as  furnish- 
ing authority  for  the  position  that  is  assumed  by  him.  That  was  a 
case  involving  an  election  contest,  and  consequently  bears  no  analogy 
to  the  present  action.  The  Court  said  that  the  party  cast  in  that  suit 
was  not  boand  for  the  costs,  for  two  reasons:  1st.  That  that  suit  was 
not  an  ordinary  civil  action,  but  one  of  public  concern.  2d.  That  the 
statute  on  the  subject  of  contested  elections  did  not  authorize  it. 

Tn  State  ex  rel.  Montague  vs.  Coquillon,  justice  of  the  peace  in  the 
parish  of  St.  Tammany,  35  Ann.  1101,  in  which  a  writ  of  certiorari 
against  respondent  was  applied  for  to  this  Court,  on  the  allegation  that 
he  bad  rendered  judgment  in  an  unappealable  case  against  the  relator, 
without  allowing  him  a  hearing,  as  the  law  requires,  and  the  following 
decree  was  entered,  viz:  *^  It  is  therefore  ordered,  ac^udged  and  de- 
creed that  the  judgment  rendered  by  the  respondent  magistrate  against 
the  relator,  on  the  4th  June,  1883,  be  annulled  and  avoided,  and  that 
respondent  be  ordered  to  try  the  case  anew,  in  conformity  with  the  pro- 
visions of  the  law,  and  that  the  respondent  pay  the  costs  of  these  pro- 
ceedings.^ 

We  think  this  exception  not  well  taken. 

II. 

Respondent  further  suggests  that  we  have  entertained  relator's  peti- 
tion for  a  writ  of  certiorari  entirely  independent  of  the  supervisory 
power  vested  in  this  Court  by  the  Constitution,  article  90;  and  which 
relator  does  not  invoke,  and  the  judgment  complained  of  did  not  cite. 

He  then  suggestively  enquires:  "Can  this  Court  (independently  of 
the  powers  conferred  by  Article  90)  grant  any  relief  in  an  unappealable 
case,  by  writ  of  certiorari  f " 

Reference  to  C.  P.  857  and  860,  will  satisfy  respondent's  enquiry. 
But,  if  anything  necessary  to  relator's  adequate  relief  under  them  is 
wanting.  Article  90  supplies  the  deficiency,  and  we  will  cite  it  now,  in 
support  of  our  complete  jurisdiction. 

On  this  we  rely  for  a  sufficient  answer  to  the  cases  cited  by  the 
respondent,  viz:  9  Ann.  522;  2  Ann.  979:  16  Ann.  164;  15  Ann.  120: 
30  Ann.  457. 

46 
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We  do  not  understaud  that  any  set  phruseologj  aliould  be  etuployetl 
in  relator's  petition  to  entitle  ]iini  to  relief.  It  is  quite  sufficieut  that 
he  has,  in  dne  form,  made  his  giievances  known  to  this  Court,  which  is 
clothed  by  the  Constitution  with  the  supervisory  power  to  examine  and 
correct,  and  which  has  tiie  undoubted  authority  to  draw  legal  infer- 
ences from  a  given  state  of  facts,  coupled  with  the  duty  to  apply  the 
remedy.  The  relief  was  not  grauted  ex  propria  motu,  nor  "  gratuitously 
extended,"  to  a  case  in  which  no  such  relief  was  invoked.  We  think 
this  Court  is  perfectly  competent  to  entertain  jurisdiction  of  the  writ 
of  certiorari,  either  alone  or  when  coupled  with  mandamus, 

III. 

Respondent  further  insists  that  relator  has  not  presented  a  cai^  en- 
titling him  to  the  relief  demanded;  or,  in  other  words,  that  this  Court 
should  not  order** the  distiict  judge  to  reopen  the  case  of  Deville  vs. 
Fontenot,  and  order  him  to  receive  evidence  which,  after  due  hearing 
and  argument,  he  held  inadmissible." 

Relator's  counsel  places  strong  reliance  upon  State  ex  rel.  Bright  & 
Co.  vs.  The  Judges,  etc.,  36  Ann.  481,  and  from  which  they  quote  this 
phrase,  viz:  **But  that  means  au  arbitrary  refusal  to  hear  any 'wit- 
nesses at  all,  and  not  to  the  rejection  of  testimony  as  iir admissible,'^ 
That  is  to  say,  irrelevant  to  the  issue. 

In  that  case  the  objection  that  was  urged  to  tlie  testimony  was  that 
**it  had  not  been  properly  stamped." 

"  This  mandate  (certiorari)  is  only  granted  in  cases  where  the  snit  w 
to  be  decided  in  the  last  resort,  and  when  there  lies  no  appeal,  by 
means  of  which  proceedings  absolutely  void  might  be  set  aside,  as 
where  the  inferior  judge  has  refused  to  hear  the  party  or  his  witvesses,^ 
etc.     C.  P.  857. 

What  was  the  question  before  the  district  court,  and  involved  in  the 
suit  of  Deville  vs.  Fontenot,  then  on  trial  Y  Its  appellate  jurisdiction 
of  that  cause.  What  did  the  court  decide  Y  That  it  conclusively  ap- 
peared from  the  face  of  the  record  that  it  had  no  jurisdiction  ratione 
materi€ej  and  refused  to  hear  any  evidence  going  to  show  the  money 
value  of  the  plaintiff's  denxand  and  dismissed  the  suit.  He  did  not 
reject  the  evidence  for  the  reason  that  same  was  inadmissible  and  not 
pertinent  to  the  issue;  but  for  the  reason  that  the  issue  was  one  upon 
which  no  evidence  could  be  received  at  all. 

IV. 

Relator  had  a  perfect  right  to  apply  for  the  writ  of  certiorari  and 
mandamus  at  one  and  the  same  time,  or  separately. 
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In  our  previona  opinion  and  decree  we  granted  relator  no  relief  that 
was  not  strictly  consonant  with  the  writ  of  certiorturi  alone.  Montague's 
case  above  cited  is  a  complete  pi*ecedent  on  this  point. 

V. 

We  have  taken  pains  to  express  our  views  again,  and  even  more  in 

detail  than  before,  in  order  to  fully  relieve  the  minds  of  the  respondent 

and  his  zealous  counsel  from  the  erroneous  impression  they  seem  to 

entertain  that  our  previous  opinion  was  rendered  gratuitously,  ex  pro- 

jprio  vdotu,  and  without  deliberate  consideration. 

Rehearing  refused. 


No.  1278. 
Don  Louis  Jean  Loris  et  al.  vs.  Therence  Giuoir  et  als. 

In  »  petitory  action  tbo  description  of  the  lands  in  aait.  by  sections  and  townships  in  refer- 
ence Co  United  States  sni  veys,  is  snflioient.    That  is  certain  which  can  be  made  certain 

A  petition  charging  that  ihe  defendants  are  in  joint  possession  of  the  lands  in  snit,  is  not 
amenable  to  the  objection  that  it  does  not  charge  what  portion  of  the  sereral  tracts  sue<l 
for  is  in  the  separate  possession  of  any  of  the  defendants. 

APPEAL  from  the  Twenty-lifth  District  Court,  Parisli  of  Lafayette. 
Baurges,  judge  ad  hoc. 

Felix  Voorhies  and  J57.  Sinson  for  Plaintifis  and  Appellants. 
M.  E,  Girard  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

FocH^,  J.  Plaintiffs,  in  a  petitory  action,  prosecute  this  appeal  from 
a  judgment  maintaining  an  exception  that  their  petition  is  too  vague 
and  indefinite  to  put  the  defendants,  thirteen  in  number,  on  their  sev- 
eral defenses,  in  failing  to  allege  what  portion  of  the  two  tracts  of  land 
sued  for  was  claimed  from  each  or  any  of  the  defendants. 

The  trial  judge  held  that  the  description  of  the  lands  was  insufficient, 
and  that  the  petition  was  defective  for  the  additional  reason  that  it 
failed  to  allege  what  definite  portion  of  the  land  was  occupied  by 
each  or  any  of  the  defendants. 

The  insufficiency  of  the  description  of  the  lands  had  not  been  spe- 
cifically set  up  by  the  defendants,  and  in  our  opinion  the  judge  com- 
mitted a  double  error  in  resting  his  judgment  thereon.  The  defendants* 
had  not  complained  of  the  description.    But  in  point  of  fact  the  de- 
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scriptioD  is  snfficient.  The  lands  are  described  as:  *' Sections  93  and 
94,  in  township  10  south,  range  5  east,  southwestern  district  of  Louis- 
iana, situated  in  the  parisli  of  Lafayette.'^ 

By  consulting  the  United  States  surveys  the  lands  may  be  accurately 
located,  and  a  greater  precision  is  not  required  in  a  petitory  action. 
That  is  certain  which  can  be  rendered  certain.  Lea  vs.  Terry,  15  Ann. 
160. 

As  we  read  tlie  petition,  we  understand  that  the  defendants  are  sued 
jointly  and  that  they  are  charged  to  be  illegally  in  joint  possession  of 
the  two  tracts  of  land  which  are  contiguous.  If  such  be  the  charge 
intended  to  be  made  by  plaintiffs,  they  surely  could  not  be  required  to 
state  otherwise  or  differently. 

It  may  be,  as  suggested  by  defendants'  counsel,  that  their  possession 
is  several  and  not  joint.  But  that  defense  cannot  be  considered  in 
determining  the  alleged  insufficiency  and  vagueness  of  plaintiffs' 
pleadings. 

That  ground  is  contained  in  another  exception  which  defendants 
have  interposed,  but  as  that  and  other  exceptions  were  not  passed 
upon  by  the  trial  judge  we  are  powerless  to  review  them  in  the  present 
appeal.  In  due  time  they  may  claim  our  attention.  Harris  vs.  Pickett, 
37  Ann.  747.  We  are  limited  to  the  disposition  of  the  matters  only 
which  are  brought  up  in  each  appeal. 

To  the  extent  of  our  examijiation  we  conclude  that  the  views  of  the 
district  judge  are  erroneons. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
avoided  and  reversed ;  that  the  exception  maintsxined  be  oveiTuled,  and 
that  the  case  be  remanded  for  further  proceedings,  costs  of  this  appeal 
to  be  taxed  to  defendants  and  appellees,  other  costs  to  abide  the  final 
determination  of  the  cause. 


."30241  No.  1281. 

112J371 

J.  0.  Halphen  vs.  U.  A.  Guilbeau  and  T.  L^.air  Bkoitssard. 

1.  Under  the  provisions  of  Act  No.  40  of  1880.  the  judge  of  an  a4joinin|^  districts  who  is 
called  to  ti7  a  caase,  In  which  the  presiding  Judge  is  recused,  acts  pro  kac  vice  and  is 
that  court,  and  during  the  time  he  is  thus  engaged  in  the  performance  of  duty,  the  pre- 
siding Judge  is  displaced . 

3.  The  Judge  of  an  adjoining  district  thus  appointed,  has  no  authority  to  grant  an  order  at 
chambers  within  his  own  judicial  district,  and  in  his  capacity  as  judge  of  the  latter, 
transferring  the  suit  to  an  adjoining  district.    Such  an  act  is  a  nullity. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Laudir. 
Hudspeth,  J. 


OPELOUSAS,  JULY,  1886.  725 


Halphen  vs.  Gniibeaa  and  BrooMard. 


C.  E.  Mautonf  Jos.  A,  Breaux,  Edward  Simon  and  F.  F,  Perrodin  for 
Plaintiffs  and  Appellant: 

1 .  Nine  months  having  elapsed— ainoe  the  case  had  been  traosfeiTed—a  transfer  was  abso- 
Intelj  necessary  ander  the  terms  of  the  lav. 

2.  Notice  prior  to  transier  was  not  necessary.  The  law  being  mandatory  had  to  be  obeyed. 
It  was  thus  obeyed  in  the  case  to  which  reference  is  made  in  the  body  of  the  brief. 
Con  It  and  snitors  accepted  the  transfer  in  said  case  and  not  a  word  was  said  about  the 
necessity  or  the  most  remote  propriety  of  snch  a  notice. 

3.  The  order  was  Kracted  at  chambers  in  the  case  at  bar.  There  was  nothing  illegal  in 
that.    Sach  an  order  can  be  gi anted  at  chambers  under  section  1936,  R.  S. 

4.  The  Judge  to  whom  the  case  was  transferied,  had  fall  authority  in  the  premises  until  the 
nine  months  had  elapsed ;  after  that  time,  the  court  to  whom  transferred  had  ftall  au* 
thority. 

5.  The  dismissal  of  an  exception,  the  reversal  of  the  judgment  of  dismissal  and  the  rein- 
statement of  the  case  by  the  Supreme  Court,  la  not  a  trial ;  the  case  has  not  been  tried, 
and  under  Act  40  of  1880,  it  could  be  transferred. 

G.  The  act  of  the  ludge  in  transferring  a  case  **must  not  be  interfered  with,  except  in  ex- 
treme  cases  of  glaring  wrong  or  of  unbearable  ix^ustice."  Fontelien  et  al  vs.  Conrad 
OeBaillon,  Judge,  et  al — decision  rendered  not  reported . 

H.  L,  Garland,  B,  8.  Perry  and  Felix  Voorhies  for  Defendants  and 

Appellees : 

A  transfer  under  sec.  5  of  Act  No.  40  otlSHO,  is  a  change  of  venue. and  must  be  governed  by 
'R.S.^aOletaeq. 

No  transfer  of  a  case  can  be  made  at  chambers  except  in  changes  of  venue,  and  oontradio- 
torily  with  all  parties  interested. 

No  default  can  be  entered  before  the  court  to  which  a  case  is  transferred,  unless  opposing 
parties  be  notified  of  the  transftr. 

An  application  to  transfer,  under  Act  No.  40  of  1880,  addressed  to  the  judge  of  the  35th  Dis- 
trict Court,  the  case  pending  before  the  Twenty-first  District  Court,  is  erroneously  and 
improperly  addressed,  even  though  the  judge  of  the  Twenty- fifth  District  shall  have 
been  appointed,  under  recusation,  to  try  the  case.  And  an  order  of  transfer  signed 
under  such  an  application  by  the  judge  of  the  Twenty-fifth  District  Court,  and  outside 
of  the  Twenty-first  District,  is  null,  and  the  whole  proceeding  is  null. 

Section  5  of  Act  No.  40  does  not  arbitrarily,  on  expiration  of  nine  months,  divest  original 
court  of  jurisdiction  when  a  case  is  progressing  and  in  which  many  issues  have  been 
disposed  of. 

It  does  not  require  that  the  case  shall  have  been  finally  tried  within  the  nine  months. 


On  Motion  to  Dismiss  Appeal. 

The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  T.  L.  Broussard,  one  of  defendants  and  appellees, 
moves  to  dismiss  the  plaintiff's  appeal,  for  the  reason  that,  since  the 
death  of  the  defendant  U.  A.  Guilbeau,  the  contestee  for  the  office  in 
controversy,  his  daughter,  Anita  Guilbeau,  one  of  his  heirs,  has  not 
been  legally  cited  as  appellee,  by  means  of  citation  to  the  surviving 
widow  of  the  said  deceased,  and  as  tutrix  of  the  children  of  their  mar- 
riage—as said  Anita  was  united  in  marriage  with  Charles  Delacroix  on 
the  14th  of  January,  1886,  antecedent  to  plaintiff's  petition  for  appeal 
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on  the  7th  of  May,  1876j  and  he  charges  this  neglect  to  have  been  the 
plaintifTe  fault. 

The  citation  of  this  heir,  in  oar  opinion,  was  an  unnecessary  formal- 
ity, because  she  was  not  a  necessary  party  to  the  appeal. 

The  gravminen  of  the  dispute  is  the  election  vel  non  of  plaintiff,  to  the 
office  of  sheriff  of  the  parish  of  St.  Martin  in  1884.  The  heirs  of  de- 
fendant certainly  acquired,  by  their  ancestor's  death,  no  right  to  tlte 
office  in  controversy — whatever  may  be  said  with  regard  to  the  fe<*8 
and  emoluments  thereof,  an  office  is  not  a  heritable  right  or  property. 

The  defendant  and  appellee,  T.  L.  Broussard,  holds  and  claims  the 
right  to  exercise  the  functions  of  sheriff,  by  vii-tue  of  an  appointment 
of  the  Governor  to  fill  a  vacancy  therein,  which  was  occasioned  by  the 
death  of  the  contestee,  IT.  A.  Guilbeau,  who  wafl  theretofore  returned 
elected. 

He  was  duly  cited  and  we  think  properly.  In  fact,  he  was  a  pni-ty 
to  a  previous  appeal  iu  this  case — 37  Ann.  710,  Halphen  vs.  (luilbeau 
and  Broussard. 

Motion  overruled. 


On  the  Merits. 

The  origin  and  facte  of  this  case  are  succinctly  and  fully  stated  in 
our  pre\iou8  opinion  in  37  Aun.  710,  Oscar  Halphen  vs.  U.  A.  Guilbeau 
and  T.  L.  Broussard,  which  was  a  suit  to  have  reconstructed  aud  rein- 
stated the  lost  records  therein,  which  right  was  i-ecognized. 

At  the  November  term,  1884,  Fred  Gates,  Judge  of  the  Twenty-first 
Judicial  District,  on  the  suggestion  of  counsel  for  T.  L.  Broussard,  en- 
tered an  order  of  recusation  and  selected  and  designated  Conrad 
DeBaillon,  Judge  of  the  Twenty -fifth  Judicial  District  to  try  tlie  same  ; 
and  on  the  4th  of  December,  1884,  he  was  called  upon  t/O  preside  and 
proceeded  with  the  trial  thereof,  and  certain  exceptions  were  filed. 
While  same  were  under  consideration,  the  court  was  adjourned  from 
day  to  day  upon  the  order  of  Judge  Gates,  so  as  not  to  interfere. 

Thereafter  various  proceedings  were  taken  in  the  suit — too  numerous 
and  confiicting  for  particular  detail — which  culminated  in  the  disiiiis»il 
of  plaiiltiff's  suit,  and  the  said  appeal  in  February,  1885,  was  the 
sequel. 

Subsequent  to  the  decision  of  the  issues  raised  in  that  appeal  piaiu- 
tiff,  through  counsel,  applied  for  and  obtained  an  order  to  be  signed  by 
C.  DeBaillon,  Judge  of  the  Twenty-fifth  Judicial  District  **at  chambers 
at  Lafayette,  La.,  this  3d  of  September,  A.  D.  1885,"  to  the  effect  that,  as 
nine  mouths  had  elapsed  since  said  suit  was  assigned  t.o  him  for  trial, 
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that  same  ''  be  and  tlie  same  is  hereby  transfen^ed  to  the  Thirteenth 
Judicial  District  Court  in  and  for  the  parish  of  St.  Landry,  the  judge 
of  which  court  is  competent  to  try  the  same.'' 

In  State  ex  reL  Fontelieu  vs.  Conrad  DeBaillon,  Judge,  etc.,  37  Ann. 
392,  this  Court  said  :  '*  Under  Act  No.  40  of  1880,  which  regulates  the 
niauner  of  trying  recused  cases,  the  recused  judge  is  stripped  of  all  con- 
trol over  the  case,  which  is  transfeiredf  in  its  entirety f  to  the  judge 
selected  to  try  the  same. 

'^If  nine  months  elapse  after  recusation  without  a  trial,  tJhe  eavse 
must  then  he  transferred  to  the  district  court  of  the  nearest  parish  of  an 
luljoining  district,  the  judge  of  which  is  competent  to  try  the  cause. 

The  order  must  emanate  from  the  judge  first  appointed  to  try  the  casSj 
wlw  alone  has  the  legal  authority  to  make  the  same,'*'* 

In  State  ex  rel  Gates  vs.  Beattie,  Judge,  38  Ann. ,  unreported, 

this  Court  recently  held :  "  In  case  of  such  transfer  of  the  suit,  the 
judge  of  the  court  to  which  the  transfer  is  made,  has  as  full  and  com- 
plete authority  and  jurisdiction  over  the  same  as  if  it  had  originated 
ui  that  jurisdiction." 

The  order  transferring  the  case  in  this  instance,  did  not  emanate  from 
the  judge  first  appointed  to  try  the  ca«e.  It  is  perfectly  true  that  Con- 
rad DeBaillon,  Judge  of  the  Twenty-fifth  Judicial  District,  had  been 
called  by  Judge  Gates  to  go  into  the  Twenty-first  Judicial  District  and 
ti-ythe  case.  This  he  did.  In  so  doing,  it  was  by  virtue  of  his  authority 
to  exercise  the  duties  and  perform  the  functions  of  judge  in  that  court. 
While  he  thus  exercised  them,  the  judge  of  that  district  was  functus 
oftdo  for  the  time  being.  This  is  fully  illustrated  by  the  fact  that 
during  the  time  Judge  DeBaillon  was  engaged  in  the  trial  of  the  case, 
Judge  Gates  ceased  to  perform  the  functions  of  his  office.  The  order 
purporting  to  transfer  this  cause  from  the  parish  of  St.  Martin,  in  the 
Twenty-first  Judicial  District,  to  the  parish  of  St.  Landry,  in  the 
Thirteenth  Judicial  District,  executed  by  Conrad  DeBaillon,  Judge  of 
the  Twenty-fifth  Judicial  District,  at  his  chambers,  in  Lafayette,  La., 
was  an  absolute  nullity,  and  wholly  without  any  effect  in  law,  and  did 
not  operate  the  transfer  of  the  suit  thereto,  and  the  judge  of  the 
Thirteenth  Judicial  District  was  and  is  wholly  without  jurisdiction  or 
authority  over  said  cause,  it  never  having  been  transferred  from  the 
parish  of  St.  Martin,  where  it  was  filed. 

Judgment  affirmed. 


728  SUPREME  COURT  OP  LOUISIANA. 

Socceaaion  of  Braaax. 

No.  1274. 

"w^2«      Succession  of  Eugene  Brkaux — Opposition  to  Tablkat  and  Ac- 

62    881 
"~  COUNT   BY    URANIK   PeLLETIER. 

1.    The  dowry  Is  Cfven  to  the  hoshand  for  him  to  M^'oy  the  aame  so  Iouk  as  the  marriac« 

ehaUlaet.    R.  C.  G.  3347. 

With  reepect  to  the  effects  of  the  dowry,  the  husband  is  subject  to  all  the  obligations  of 

the  usufractuary.    R.  C.  C.  9365,  549,  594. 

If  the  dowry  consist  of  immovables,  or  of  movaUu  not  valued  by  the  marriage  eontratt, 

the  hosbaad  or  his  heirs  may  be  compelled  to  restore  the  aame  at  the  dissolation  of  the 

marriage.    R.  C.  C,  9367. 
3.    At  the  dissolution  of  the  marriage  all  effects  which  both  husband  and  wife  reoiprocaUj 

possess,  are  pretumed  common  effects,  or  galos,  anlesR  It  be  satisfactorily  shown  which 

of  such  effects  they  brought  in  marriage  or  which  have  been  given  them  aeparat'Oly,  er 

which  they  have  respectively  inherited. 
3.    In  order  to  charge  the  community  for  separate  account  of  the  htu^nd,  the  proof  must 

show,  with  reasonable  certainty,  that  hie  property,  or  money,  has  been   used  for  the 

benefit  of  the  community. 

APPEAL  from  the  Twenty-first  District  Court,  Parish  of  St.  Martin. 
Gates,  J. 

(7.  H.  Mauton  for  Opponent  and  Appellee. 

Felix  Voorhies  and  Mouton  &  Martm  for  the  Administrator,  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Uranie  Pelletier,  the  opponent,  and  Eugene  Breaax. 
deceased,  were  married  on  the  20th  of  June,  1854.  There  was  a  mar- 
riage contract  between  the  spouses,  but  it  contained  no  stipulation 
that  there  should  exist  no  community  between  them. 

No  children  were  born  of  their  marriage.  Uranie  Pelletier  suryivetl 
the  husband.  At  the  date  of  Eugene  Breaux's  marriage  with  oppon- 
ent, he  had  nine  children,  born  of  a  former  marriage  with  Josephine 
Beguenand,  and  to  whom  he  was  indebted  in  the  sum  of  $1307.13,  and 
which  sum  he  paid  them  respectively,  as  they  arrived  at  their  minority, 
and  during  the  existence  of  the  community. 

The  opponent,  Uranie  Pelletier,  accepted  the  community  with  ben- 
fit  of  inventory. 

In  the  tableau  of  distribution  and  classification  of  the  estate  of  Eng. 
Breaux,  the  administrator  shows  the  active  mass  to  be$5508.95 ;  but 
also  shows  that  same  is  in  part  composed  of  property  belonging  to  t\w 
community,  existing  between  deceased  and  opponent,  and  Alleges  the 
necessity  of  same  being  kept  separate,  with  their  charges  respectively, 
in  order  that  a  fair  distribution  be  made. 

He  then  makes  a  statement  of  what  the  community  is  composed,  viz: 
Cash  on  hand $  890  00 
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Ledoax's  note 200  25 

Numa  Putin's  note 140  00 

Land,  No.  6  of  tableau 910  00 

Cotton  in  seed  (sold) 18  24 

Corn  in  seed  (sold) 70  00 

Total  community  assets $2,228  49 

Of  this,  one-]ialf  belongs  to  opponent,  add  the  other  to  the  heirs  of 
the  deceased— he  having  died  in testat^i— "after  deduction  is  made  of 
its  debts  and  liabilities"  and  which  are  enumerated  as  follows,  viz  : 

let.    Oue-half  of  the  law  charges  and  cost*  incurred  in  the  settle- 
ment of  the  estate  of  deceased. 
2d.    One-)ialf  of  the  claims  of  the  spouses  against  the  community. 

These  are  designated  as  follows,  after  deducting  costs     $  148  80 

I. 

Amount  as  per  marriage  contract 125  00 

II. 
"The  personal  property  of  Eugene  Breaux,  as  per  marriage 
contract  above  mentioned,  consisted  in  part  of  horned  cat- 
tle, horses,  etc.,  which  liave  been  disposed  of  for  the  use 

and  benefit  of  the  community 850  00 

III. 
"Negro  James  mentioned  in  said  marriage  contract,  was  sold 
during  their  marriage,  and  shortly  before  the  war      *      * 
This  amount  was  employed  for  the  beneHt  of  the  commu- 
nity to  meet  its  liabilities  and  charges,  during  the  four 

years  the  war  lasted 1200  00 

IV. 
"Money  loaned  by  deceased  to  Widow  Rosemond  Pelletier  and 
subsequently  collected  through  sale  of  land  to  St.  F^,  and 
which  forms  part  of  cash  inventoried,  and  the  mortgage 
note  of  Numa  Patie  represents  the  balance.  That  amount 
enured  to  the  benefit  of  the  community,  and  the  estate  is 

its  creditor  for 1000  00 

V. 
"The  estate  is  also  a  creditor  of  the  community  for  a  sum   by 
deceased  collected  from  the  estate  of  his  first  wife,  and 

employed  for  the  benefit  of  the  community 2250  00 

"Claims  of  spouses  against  the  community  aggregating 5425  00 

"Of  this,  the  individual  claims  of  Eugene  Rreaux  against  the 

community  aggregate 5300  00 
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''The  debts  and  charges  absorbing  the  whole  of  the  community  *  * 
and  after  dediicting  costs  and  the  privilege  claims,  *  *  the  balance 
of  that  community,  i.  «.,  $954,  goes  to  the  estate  of  Eugene  Breaux,  to 
be  added  to  the  active  mass  of  that  estate,  etc." 

Uranie  Pelietier  opposed  this  tableau  and  classification  on  the  follow- 
ing grounds,  substantially,  viz : 

That,  in  addition  to  the  sum  the  deceased  used  of  tlie  community 
funds,  with  which  to  make  settlements  with  his  children  by  a  previous 
marriage,  $1307.13,  the  active  mass  of  the  community  is  incorrf ctly 
stated  to  be  $2228.40,  and  that  same  should  be  increased  by  the  pre- 
ceding sum  of  $1307.13;  and  that  there  was  sufficient  money  on  hand 
at  the  death  of  deceased  to  have  paid  ''all  legitimate  debts  due  by  the 
community." 

She  specially  opposes  the  items  carried  on  said  tableau  as  claims  of 
deceased,  agaiust  the  community,  as  illegal,  viz : 

The  items  of  $850,  $100,  $1200,  $2250,  $5300. 

Respondent  and  opponent  specially  denies  that  any  of  these  items 
are  debts  or  charges  due  by  the  community  and  prays  for  the  rejection 
and  disallowance  of  all  of  same  and  that  the  administrator  be  charged 
with  the  specified  sum  of  $1307.13,  and  they  be  decreed  the  owners  of 
one  undivided  one-half  of  the  land  described  in  item  No.  6  on  the  tab- 
leau, and  appraised  as  No  2  in  the  inventory  of  the  deceased. 

II. 

The  testimony  shows  that  the  plantation  of  Eugene  Breaux  waa  in 
a  better  condition  in  1854,  when  he  murried  T-ranie  Pelietier,  than 
when  he  died  in  1882.  At  that  time  he  liad  a  number  of  cattle,  horses 
and  mares,  also  three  or  four  yoke  of  oxen  and  about  fifty  sheep. 
Some  of  the  witnesses  state  tliat  the  plantation  and  improvements  had 
diminished  in  value,  at  least  one-fourth,  between  the  date  of  the  mar- 
riage in  1854,  and  his  death  in  1882 — a  period  of  about  thirty-two 
years. 

Michel  Breaux,  a  son  of  the  deceased,  who  states  his  age  to  be  twen- 
ty-seven years,  says  that  the  sheep  were  sold  to  Valery  Ledoux;  that  he 
delivered  six  cows  to  Arthur  Patin,  the  agent  of  Uranie  Pelietier,  the 
opponent,  to  replace  the  cattle  that  she  brought  in  marriage. 

He  further  states  that  his  father  paid  every  one  of  the  heirs — chil- 
dren of  a  former  marriage — the  amount  coming  to  them,  but  he  fails 
to  state  the  source  from  which  he  derived  tlie  means — presumably  from 
the  community,  of  which  he  was  the  head  and  master. 

Uranie  Pelietier  was  one  of  the  heirs  of  Henrietta  Breaux,  widow  of 
Jean  Pelietier.    None  of  the  lands  inventoried  in   the  snccesaion  of 
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Snocemion  of  Breaux. 

EagODe  Breatix  have  been  Bold.  The  opponent  Id  an  authentic  act, 
formally  accepted  tht)  comnmnity  with  tlie  benefit  of  inventory. 

Aside  from  certain  documentary  evidence,  this  is  in  snhstance  the 
whole  of  the  administrator's  evidence  in  support  of  his  tableau,  and 
classification  of  the  debts  and  charges  against  the  community  above 
enumerated. 

From  the  homologated  settlement  made,  in  1858,  of  the  proceeds  of 
the  sale  of  the  estate  of  Henrietta  Breaux,  widow  of  Jean  Pelletier.  it 
appears  that  opponent,  as  an  heir,  applied  her  interest,  as  an  heir,  to 
the  payment  of  "  several  purchases  made  by  her  husband  •  *  as 
appears  by  the  proves  verbal  of  sale,  $1209.81. 

Her  share  being,  as  above  stated,  $1158.351^,  leaving  a  balance  in 
favor  of  the  succession  of  $51.45f. 

in. 

The  judge  a  quo  neld  that  all  the  items  enumerated  in  the  tableau 
as  community,  pro]ierly  belonge<l  to  it,  but  omitted  any  discussion  in 
regard  to  the  item  No.  6,  same  being  land  valued  at  $910,  inasmuch  as 
the  same  remained  unsold.  lie  treated  the  proceeds  of  the  sale  of 
movables  made  on  the  Ist  of  February,  1883,  in  the  absence  of  coun- 
tervailing proof,  as  assets  of  the  community,  $1223.95. 

He  also  held  the  sum  paid  by  the  deceased  in  settlement  of  the 
amounts  coming  to  tlie  children  of  his  first  marriage,  was  presumably 
paid  with  community  funds,  and  he  should  be  charged  on  his  account 
with  $1307.13. 

Making  total  amount  of  the  active  mass  of  the  community, 
not  including  the  land  remaining  unsold $3849.57 

Less  amount  of  community  debts 273.80 

Leaving  net  amount  of  community 3575.77 

One-half  to  t!ie  widow 1787.88 

The  account  admits  that  the  land  indicated  upon  it  as  item  No.  6, 
and  valued  at  $910,  is  an  asset  of  the  community,  and  one- half  inter- 
est therein  belongs  to  opponent. 

The  reliearsal  of  the  evidence  we  have  given  above  clearly  shows 
that  the  separate  rights  and  claims  of  the  deceased,  Eugene  Breaux, 
against  the  community,  are  not  supported  by  proof,  and  same  must  be 
rejected  and  disallowed. 

For  the  sum  of  $1787.88,  the  court  a  qua  gave  opponent  judgment 
against  the  estate  of  her  deceased  husband,  as  her  undivided  half  in- 
terest in  the  community  }  and  the  further  sum  of  $125  by  her  brought 
into  the  community  at  the   time  of  her  maniage.     This  should  have 
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lieeo  deducted  before  divisioD  was  made.  He  farther  ordered  that  the 
account  filed  by  tlie  administrator  be  rejected,  and  that  he  be  ordered 
and  required  to  file  a  new  account  in  conformity  with  the  particulars 
of  said  decree,  and  fully  recognizing  opponent's  ownership  of  one  un- 
divided half  interest  in  land  mentioned  on  tableau  as  No.  6,  and  No.  2 
on  the  inventory,  and  appeared  at  $910. 

IV. 

'^  At  the  time  of  the  dissolution  of  the  marriage  all  effects  which 
botb  husband  and  wife  reciprocally  possi^ss  are  presumed  common 
effects,  or  gains,  unless  it  be  satisfactorily  proved  which  of  said  effects 
they  brought  in  marriage,  or  which  have  been  given  them  separately, 
or  which  tliey  have  respectively  inherited."     R.  C.  C.  2405. 

Under  the  proof,  indubitably  the  effects  indicated  are  "common 
effects,  or  gains."  There  is  no  evidence  in  the  record  to  establish  tlie 
claims  of  deceased  against  the  community.  The  administrator  failed 
to  trace  the  separate  property  into  th^^  possession  of  the  communityy  or  to 
show  that  same  was  sold,  or  disposed  of  for  its  use  and  benefit.  80  Ann. 
275,  Denegre  vs.  Denegrp.  Succession  of  Melany  Foreman,  38  Ann.  — , 
unreported,  and  decisions  therein  referred  to;  36  Ann.  605;  10  R.  181. 

Judgment  affirmed. 


No.  1270. 

Charles  Clkrc  vs.  S.  Boudreaux,  Mayor,  and  Uoard  of  Trustees 
OF  THE  Town  of   New  Iberia,  and  Felix  Mestaver,  Lessee. 

(Consolidated  with) 

August  Pascal 
vs. 
8.  Boudreaux,  Mayor,  et  als. 

▲  JaBtice  of  the  peace  has  uo  Jarisdiction  ratione  materict  to  entertain  aftuit,  in  which  dsm- 
agee  actoally  sofferod,  amoanting  to  $90  00,  are  demanded,  aud  in  which  defendants  are 
enjoined  flrom  claiming  and  collecting  daily  charges  for  the  use  ef  a  market  stall,  and 
from  closing  same  and  keeping  it  closed,  and  from  ever  inteifering  with  him  In  his  bus- 
iness." 37  Ann.  583,  State  ex  rel.  New  Orleans  vs.  Jndge;  33  Ann.  146,  State  ex  tel. 
Fredrioks  vs.  Skinner. 

APPEAL  from   the   First  Justice's  Court,  Sixth  Ward,  Parish  of 
Iberia.     Dtde^ts^  J. 
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K  Simon  and  T,  D.  Foster  for  Plaintiffs  and  Appellants : 

1 .  Jngticea  ot  the  peace  have  jarisdicdon  in  all  matters  except  sncceesion  or  probate  mat- 
ters, where  the  amoant  in  dispnte  does  not  exoeed  one  hundred  dollars.  See  State  Con- 
stttatiou,  Art  185:  Code  of  Practice,  Art  1064. 

3.  They  have  jurisdiction  for  sums  of  money,  whether  debts,  taxes  or  floes,  provided  thoy 
do  not  exceed  one  hundred  dollars.    0.  P.  Arts,  1063-1064. 

3.    To  determine  Jarlsdiotion  ratione  maUrue,  the  amount  in  dispnte  at  the  tfnie  the  suit  Is 
filed  mast  govern  and  control,  and  not  future  amounts  that  may  or  may  not  accrue.    C. 
P.  Arte.  87,  88,  91 ;  State  Const.,  Art.  185. 
Courts  cannot  confer  Jurisdiction.    C.  P.  Art.  98. 

Breaux  db  Eenoudet  for  Defendants  and  Appellees : 

The  plaintifb  pray  to  obtain  a  perpetual  injunction  to  prevent  the  exercise  of  a  right  ex- 
ceeding in  value  one  hundred  dollars.  The  State  ex  rel  N.  O.  Gas  Light  Co.  vs.  Judge 
et  a1,  37  Ann.  583. 

They  desire  to  have  a  lease  aiinnlled—tbe  rental  is  more  than  seventeen  hundred  dollars— 
and  to  prevent  the  lessee  of  the  corporation  of  Kew  Iberia  ftt>m  oolleoting  more  than 
one  hundred  dollars  each  month  during  the  exiatence  of  the  lease. 

Plaintiffs  do  not  allege  that  the  speeiflo  rates  and  charges  are  not  collectible  for  certain  mf  n 
tioned  days,  but  they  pray  that  the  defendant  corporation  and  others  be  forever  enjoined 
from  collecting  any  rates  and  charges  during  the  extent  of  the  lease.  The  lease  attack«'d 
commences  on  Jst  September,  1885,  and  will  end  August  31,  1886. 

The  plaintiffs  seek  the  Court's  sanction  not  to  pay  these  charges  and  thus  to  enable  them  to 
carry  on  business,  paying  more  than  one  hundred  dollars  each  month,  without  paying 
any  charges  or  dues  to  the  corporation- 

They— if  defendant's  position  be  corrects— have  no  right  to  carry  on  business  without  paying 
a  license,  hence  the  question  of  carrying  on  businesa  ia  involved. 

Plaintiffs  each  claim  ninety  dollars.  They  put  at  issue  the  validity  of  the  town  charter  and 
of  the  ordinances,  and  the  right  of  the  corporation  to  collect  certain  dues. 

Tn  all  these  matters  at  issue  the  court  a  qua  Is  without  Jurisdiction  nUione  materia: 


The  opinion  of  tlie  Court  was  delivered  by 

Watkins,  J.  The  cases  are  consolidated,  and  the  plaintiffs^  appeal 
from  the  judgment  of  the  justice  of  the  peace  maintaining  the  excep- 
tion of  no  jurisdiction  ratione  materios  filed  by  the  defendant. 

Plaintiff  enjoined  the  town  corporation  of  New  Iberia,  and  Felijc 
Mestayer,  lessee,  from  collecting  a  daily  charge  or  tariff  imposed  upon 
them  as  batchers,  and  also  from  cfosing  np  their  places  of  business,  on 
the  ground  that  the  ordinance  adopted  August  10, 1885,  under  which 
the  daily  charge  and  tariff  was  imposed,  was  unconstitutional  and  il- 
legal. 

The  only  question  to  be  considered  in  determining  the  jurisdiction 
of  the  justice  of  the  peace  is  *'the  amount  in  dispute.''  Does  the 
''amount  in  dispute  *  *  exceed  one  hundred  dollars,  exclusive  of 
iuttirest  f  "    Const.  Art.  125. 

The  plaintiff,  Clero,  alleges  in  his  petition  that  he,  as  the  keeper  of 
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a  private  market  in  the  town  of  New  Iberia,  was  required  by  the  de- 
fendants to  pay  ''certain  charges  on  his  business  to  the  amount  of 
twenty-five  cents  daily,  for  his  stall  *  *  sixty  cents  and  other 
charges  daily  for  every  slaughtered  animal  which  he  has  for  sale,  etc.," 
or  upon  his  refusal  so  to  do,  his  place  of  business  was  closed  up  with- 
out warrant  of  law. 

He  further  alleges  that  '^  the  action  of  said  parties  is  uncoiistitutioual 
and  illegal  •  *  and  by  said  illegal  acts  referred  to  he  has  been  dam- 
aged in  the  sum  of  $90  •  «  *  and  that  they  will  daily  enforce  tho 
pretended  and  illegal  ordinance  of  the  board  of  trustees,  and  that  he 
will  suffer  an  irreparable  injury  thereby  unless  restrained  and  enjoined 
*     •    from  interfering  with  his  business/^ 

He  prays  an  injunction  against  the  mayor  and  lessee  restraining 
them  ''and  all  other  agents  acting  under  them,  from  demanding  and 
collecting  daily  the  said  pretended  and  illegal  charges  and  taxes,  and 
from  closing  and  keeping  closed  his  above  mentioned  premises,  and 
from  ever  interfering  with  him  in  his  business  in  anywise  *  *  and 
that  they  be  condemned  to  pay  in  solido  the  amount  of  $90,  etc/' 

Felix  Mestayer,  one  of  defendants,  set&  forth  that  he  has  ''  leased  the 
market-house  of  the  corporation  of  New  Iberia,  with  the  right  to  col- 
lect all  rates,  charges  and  tariffs  annexed  thereto,  as  set  forth  in  plain- 
tiff^s  petition^  for  twelve  mouths,  beginning  on  the  1st  day  of  September, 
1885,  and  ending  31st  of  August,  1886,  for  the  price  of  $1,712  50,  and 
particularly  the  right  to  collect  the  rates  and  charges  mentioned  from 
Charles  Clerc,  extending  throughout  the  said  lease,"  etc. 

He  avers  that,  though  the  specific  rates  and  charges  are  to  be  col- 
lected daily,  he  is  enjoined  from  collecting  same  during  the  whole 
extent  of,  and  at  any  time  during  the  said  lease,  and  the  amount  in- 
volved largely  exceeds  one  hundred  dollars ;  that  the  monthly  rent,  oi 
rate  of  said  Charles  Clerc,  largely  exceeds  $100,  and  "the  right  to 
carry  on  said  businjess  without  paying  said  license  is  involved  ;"  and 
plaintift  also  claims  $90  actually  sustained. 

He  excepts  that  the  justice  of  the  peace  was  without  jurisdiction 
ratio ne  maUriw  to  try  this  cause. 

This  suit  was  filed  on  the  Ist^'of  September,  1885,  at  the  incipiencv 
of  the  lease. 

The  case  of  Pascal  vs.  same  defendant,  involves  the  same  issues. 

On  the  trial  one  witness  testifies  that  he  keeps  a  butcher's  stall  in 
the  New  Iberia  market-house,  and  that  his  ''business  exceeds  $100 
per  month  j  it  amounts  to  $8  or  $9  per  day — gross  sides,"  though  he 
does  not  know  the  amount  of  the  business  of  Charles  Clerc. 
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The  plaintiff,  Aug.  Pascal,  as  a  witness,  states  that  be  kept  a  stall 
outside  of  tlie  market- house,  and  his  daily  sales  of  meat  amounted  to 
about  $6,  and  exceeded  $100  per  month. 

Felix  Mestayer  testitied  that  Mr.  Charles  Clerc^s  business  is  larger 
than  that  of  J.  Courrig^'s  and  August  PascaPs. 

The  plaintiff,  in  each  of  these  consolidated  suits,  enjoins  the  defend- 
ants from  demanding  and  collecting  the  daily  rates  and  charges  for 
the  use  of  market  stalls,  and  from  closing  same  and  keeping  same 
closed,  and  *'•  from  wer  interfering  with  him  in  his  business,  in  any- 
wise, and  demands  the  sum  of  $90  damages  actually  sustained. 

The  judgment  of  the  court  appealed  from,  dismissing  the  two  suits 
for  want  of  jurisdiction  raiione  materioij  was  unquestionably  correct,  and 
it  is  therefore  affirmed,  the  plaintiff  and  appellant  to  pay  cost  of  both 
courts. 


ARGUED  AND  DETEROTNED  IN  THE 

SUPREME  COURT   OF   LOUISIANA, 

AT  SHREVEPORT, 

IN 

OOTOBEI?.,     1886. 


JUDGES  OF  THE  COURT: 
Hon.  Edward  Bermudbz,*  Chief  Justice. 
Hon.  P^Lix  P.  PocH^,  J 

Hon.  Robert  B.  Todd,  KAssooiate  Justices. 

Hon.  Charlbs^E.  Fbnner,  f 

Hon.  Lynn  B.  Watkins,  ) 


No.  181. 
Lizzie  Dickson  vs.  W.  P.  Ford,  Clkrk,  et  al. 

PftTol  tostimony  is  admiMible  to  show  the  r«al  consideration  of  a  contract  OTidencad  bj  an 
aathontlc  act,  when  the  same  is  not  expressed  or  described  therein.  The  mortgajcor 
who  acknowledges  an  indebtedness  as  the  foundation  of  the  nioitgage,  when  the  ai-t 
makes  no  mention  of  the  scarce  or  origin  of  the  debt,  can  have  recourse  to  parol  evi- 
dence to  show  the  consideration  of  the  debt  or  principal  obligation,  as  a  necessary  step 
to  establish  the  subsequent  extinction  or  satisfaction  of  the  debt. 

The  reason  of  the  rule  is  that  the  eyidence  is  admissible,  not  to  vary  or  contradict  the  act. 
but  to  perfect  it  by  supplementing  omitted  Information. 

A  party  who  allows  his  former  attorney  to  give  evidence  of  matters  confided  to  him  by  the 
client,  without  objection,  will  be  presumed  to  have  given  his  consent  thereto,  as  pro. 
vided  for  in  Article  2283,  C.  C. 

4    PPEAL  from  the  First  Distiict  Court,  Parish  of  Caddo. 
l\     Taylor,  J. 

Wise  dc  ffemdon  for  Plaiutiff  and  Appellee. 

Land  i&  Land  for  Curator  a<?  hoc,  and  J.  H.  Shephsrd  for  W.  R.  Bar- 
stow,  Appellants: 

*  Absent  during  the  whole  of  this  term  on  account  of  illness. 
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1 .  Authentic  acts  make  foil  proof  against  the  parties,  not  only  of  their  agreement,  hot  also 
of  what  passed  before  the  notary.    SucoeMion  of  Tele,  7  Ann.  95. 

2.  In  the  absence  ot  a  specific  averment  of  error,  frand,  ambiguity  and  the  like,  oral  testi* 
mony  is  especially  inadmissible  to  show  that  the  consideration  mentioned  in  an  act  of 
mortgage  was  not  the  ti-ne  consideration.  Such  testimony  necessarily  varies  and  adds 
to  the  terms  of  the  written  instrument.    Yial  vs.  Moel,  37  Ann.  903. 

3.  Attorneys  at  law  are  prohibited  from  divalging  confidential  commanications,  without 
the  consent  of  their  client    C.  C.  2S83;  4  N.  8.  361 ;  S  Ann.  933 ;  15  L.  88;  15  Ann.  553. 

The  law  being  prohibitory,  will  be  enforced  by  the  court,  though  no  formal  bill  be  reserved. 
93  Ann.  747;  94  Ann.  401 ;  96  Ann.  921. 

4.  The  filing  of  a  reconventional  demand  interrupts  prescription.  Driggs  vs,  Morgan.  10 
R.  119. 


The  opinion  of  the  Court  was  delivered  by 

PocH^y  J.  Plaintiff  sues  for  the  cancellation  of  a  special  mortgage 
of  $2,500,  which  she  oxecated  in  January^  1881,  in  favor  of  W.  R.  Bar- 
stow,  who  is  made  a  party  hereto  as  well  as  his  assignee,  Wm.  Thur- 
man,  the  present  holder  of  the  mortgage,  who  is  herein  represented  by 
a  curator  ad  hoc. 

Plaintiff  avers  that  the  sole  purpose  and  the  true  consideration  of 
the  mortgage  were  to  secure  Barstow  from  any  loss  or  damage  which 
might  have  resulted  from  a  release  bond  in  a  litigation  then  pending 
against  her,  which  bond  liad  been  procured  for  her  by  Barstow  on  his 
personal  responsibility,  and  that  said  litigation  having  been  finally 
settled  and  the  demand  against  her  having  been  fully  satisfied,  the 
purpose  of  the  mortgage  no  longer  exists,  and  that  it  should  be  can- 
celled. 

The  defense  is  a  general  denial,  coupled  with  tlie  averment  of  the 
good  faith  of  the  transfer  from  Barstow  to  Thurman  in  August,  1885, 
with  a  plea  of  estoppel  of  plaintiff^s  denial  of  an  indebtedness  acknowl- 
edged in  an  authentic  act  importing  a  confession  of  judgment,  followed 
by  a  demand  in  reconvention  for  a  judicial  recognition  and  enforce- 
ment of  the  mortgage. 

The  defendants  have  appealed  from  a  judgment  in  favor  of  plaintiff. 

The  serious  contention  in  the  ca.se  involves  the  objection  to*  any 
parol  evidence  to  show  the  alleged  true  consideration  of  the  mortgage, 
on  the  gi'ound  of  the  familiar  rule  that  such  evidence  cannot  be  admit- 
ted against  or  beyond  what  is  contained  in  the  aOts.    C.  0  2276. 

That  rule  has  been  the  subject  of  conntless  adjudications  from  this 
Court,  and  it  has  been  uniformly  interpreted  and  construed  so  as  to 
ailmit  pai'ol  evidence  to  show  error  or  fraud  in  the  acts,  or  to  show  the 
real  cause  of  the  contract  when  the  same  is  not  fully  expressed  or  de- 
scribed therein. 

Such  a  construction  was  followed  in  very  recent  opinions  of  this 
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Court  as  at  present  composed,  but  the  earnestness  with  which  defend- 
ants' able  counsel  have  urged  the  vigorous  enforcement  in  this  case  of 
the  general  rule,  as  an  inf  exible  bar  against  all  attempts  to  abridge  or 
modify  the  irresistible  force  and  effect  of  authentic  acts,  has  induced 
us  to  go  once  more  over  the  whole  field  of  discussion  on  this  subject, 
and  to  review  our  whole  jurisprudence  on  a  point  of  more  than  ordi- 
nary importance  and  of  great  interest. 

Our  study  of  the  question  includes  the  consideration  of  a  case  so 
strikingly  similar  to  the  controvcsrsy  in  hand  that  \«e  herein  transcribe 
in  full  the  language  used  by  Judge  Martin  as  the  organ  of  the  Court  in 
his  statement  of  the  salient  points  discussed  in  the  case  of  Falcx>n  vs. 
Boucherville,  1  Robinson,  p.  337: 

''  The  defendant  is  appellant  from  a  judgment  perpetuating  an  in- 
junction obtained  to  stay  proceedings  on  an  order  of  seizure  and  sale 
which  he  had  procured,  the  judgment  having  been  rendered  on  the 
ground  of  the  absence  of  any  consideration  to  support  the  defendant's 
claim  to  the  mortgage  he  sought  to  enforce.  The  authentic  act,  from 
which  the  confession  of  judgment  is  said  to  result,  expresses  only  that 
the  mortgagor  has  declared  that  he  owes  the  mortgagee  the  sum  of 
three  hundred  dollars,  without  stating  the  nature  of  the  debt  or  the 
consideration  from  which  it  arises.  The  plaintiff  alleges  that  the  real 
consideration  of  the  debt  of  $300  mentioned  in  the  authentic  act  was 
the  payment  by  the  mortgagee  of  a  judgment  which  Foley  had  obtained 
against  the  mortgagor  for  $96  and  interests,  and  a  compensation  to  the 
mortgagee  for  his  services  in  a  suit  which  he  was  to  carry  on  for  the 
mortgagor.  *  *  *  That  the  mortgagee  has  utterly  neglected  and 
refused  to  pay  the  said  judgment  *  *  *  or  to  institute  the  anit 
aforesaid ;  whereby  the  consideration  of  the  debt  of  $300  for  wliicli  the 
mortgage  was  given  has  entirely  failed.  Our  attention  is  first  drawn 
to  a  bill  of  exceptions  taken  by  the  defendant  to  the  admission  of  parol 
evidence  to  establish  the  nature  of  the  consideration  of  the  debt  and 
its  fi^ilure.  It  does  not  appear  to  us  that  the  court  erred.  The  plain- 
tiff relied  on  the  failure  of  the  consideration,  and  as  this  consideiation 
was  not  stated  in  the  act,  it  became  necessary  to  establish  it  by  testi- 
mony, in  order  to  prove  its  failure." 

The  testimony  was  admitted  and  considered,  and  under  its  effects 
the  mortgage  was  annulled. 

Now,  in  the  instant  case^  it  appears  from  the  act  that  the  mortgagf^r 
only  acknowledged  an  indebtedness  of  $2500  to  the  mortgagee,  for 
which  she  executed  her  note  payable  in  six  months,  and  granted  the 
mortgage,  and  the  act  contains  no  statement  as  to  the  nature  or  origin 
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of  tlie  debt.  Defendants  contend  that  bucIi  language  necessarily  and 
exclusively  infers  the  existence  of  a  past  contracted  indebtedness, 
and  that  nothing  is  open  to  explanation  or  discussion. 

In  this  lies  their  principal  error,  for  in  this  case  as  well  as  in  the 
Falcon  case,  the  consideration  of  the  mortgagor's  indebtedness  may 
have  arisen  from  some  other  cause  ;  in  the  former  case  it  was  nlleged 
to  have  arisen  from  obligation  of  the  mortgagee  to  pay  a  judgment 
obtained  against  the  mortgagor,  and  to  render  certain  future  services; 
in  this  case  it  is'  averred  to  liave  arisen  from  the  responsibility  as- 
sumed and  the  risk  incurred  by  the  mortgagee  in  procuring  a  release 
bond  for  the  mortgagor.  Jurisprudence  and  the  common  experience  of 
business  men  alike  demonstrat-e  that  a  past  pecuniary  indebtedness  is 
not  the  exclusive  source  of  an  indebtedness  sufficient  to  serve  as  a 
foundation  for  a  mortgage. 

Article  3292  of  the  Civil  Code  provides :  "A  mortgage  may  be  given 
for  an  obligation  ^rhich  has  not  yet  risen  into  existence;  as  when  a 
man  grants  a  mortgage  bv  way  of  security  for  indorsements  which 
another  promises  to  make  for  him.'' 

The  source  of  indebtedness  used  as  an  example  in  that  article  is  of 
the  essence  of  the  source  of  indebtedness  which  plaintiff  alleges  as  the 
foundation  of  the  mortgage  which  she  executed  in  favor  of  Barstow. 

Hence  we  conclude  that  the  silence  of  the  act  touching  the  origin  of 
the  obligation  which  the  moitgage  was  intended  to  secure,  left  the 
door  open  to  parol  evidence  to  supplement  the  omitted  information  as 
a  necessary  step  to  show  the  subsequent  failure,  or  more  properly,  the 
contingent  future  extinction  of  the  consideration  of  the  mortgage.  It 
is  elementary  that  when  the  obligation  secured  by  the  mortgage  be- 
comes extinguished  by  any  legal  mode,  the  mortgage  itself  ceases  to 
exist.  In  the  textual  language  of  the  Code  (art.  3285),  ^Mn  all  cases 
when  the  principal  debt  is  extinguished  the  mortgage  itself  disappears 
with  it." 

The  legal  and  true  purport  of  the  proffered  parol  evidence,  as  we 
understand  from  the  record,  is  not  to  vary  or  contradict  any  of  the  re- 
citals of  the  authentic  act,  not  to  disprove  the  existence  of  a  mortgage 
as  contemplated  therein  or  created  thereWy,  not  to  establish  the  non- 
existence of  the  consideration  or  of  the  principal  debt  which  is  tlierein 
stipulated  as  the  foundation  of  the  moi-tgage  resulting  therefrom,  but 
simply  to  establish  the  true  and  covenanted  source  or  origin  of  the 
principal  debt  or  obligation  sought  to  be  secured,  not  as  a  means  of 
defeating  the  legal  force  and  effect  of  the  mortgage  resulting  from  the 
contract,  but  merely  to  establish  the  subsequent  extinction  of  the  in- 


740  SUPREME  COURT  OF  LOUISIANA. 

Bickflou  va.  Ford.  Clerk,  et  »1. 

debtedDess  acknowledged  by  the  mortgagor,  the  true  source  of  wliicli 
was  not  set  forth  or  recited  in  the  act,  as  a  means  of  extinguishing  tbe 
mortgage  as  the  obligation  accessory  thereto. 

To  that  end  and  under  that  restriction  the  proffered  parol  evidence 
was  legally  admissible,  and  in  that  light  wjs  have  considered  it. 

The  reason  or  the  philosophy  of  the  rule  which,  as  an  exception, 
flows  logically  from  the  very  terms  of  the  general  rnle,  is  that  parol 
evidence,  in  such  cases,  is  admitted,  not  against  or  beyond  what  is  con- 
tained in  the  acts,  as  a  contradiction  of  the  clear  recital,  or  legal  mean- 
ing of  the  stipulations  contained  therein,  but  on  the  contrary,  to  give 
effect  to  the  contract  arising  therefrom,  by  supplementing  necessary 
information  omitted  tlierefrom,  or  to  ascertain  the  true  intent  of  the 
parties  when  the  same  is  not  clearly  expressed  or  described  therein. 

As  thus  understood  and  construed,  the  rule  is  not  amenable  to  the 
charge  that  it  tends  to  destroy  or  impair  the  sanctity  or  binding  force 
of  authentic  acts,  but  on  the  contrary,  it  tends  directly  to  enhance  the 
validity  and  efficacy  of  such  acts,  by  substituting  light  for  darkness, 
certainty  for  obscurity,  and  truth  for  error. 

It  is  under  the  sense  of  such  a  duty  that  this  court  has  so  uniformly 
sanctioned  the  rule,  and  has  applied  in  the  following  cases,  which  we 
have  selected  from  a  multitude  of  adjudications  in  similar  contro- 
versies :  Berard  vs.  Berard,  2  La.  3 ;  Broussard  vs.  Subrique,  4  La. 
350 ;  Pnlangne  vs.  Guesnon,  15  La.  311 ;  Williams  rs.  Vance,  2  Ann 
909 ;  Roberts  vs.  Boulat,  9  Ann.  29 ;  Laramia  vs.  Courr^ge,  13  Ann 
25;  Fleming  et  al.  vs.  Scott  et  al.,  26  Ann.  545  ;  Cole  vs.  Smith,  29  Ann 
551 ;  Jackson  vs.  Miller,  32  Ann.  432;  Levy  vs.  Wai^,  33  Ann.  1033; 
Vignie  vs.  Brady,  35  Ann.  560 ;  Armstrong  vs.  Armstrong,  36  Ann. 551 ; 
Bellock  vs.  Gibert,  36  Ann.  565. 

We  therefore  find  no  error  in  the  ruling  of  the  district  judge,  as 
complained  of  in  defendant's  bill  of  exceptions. 

In  our  examination  of  the  evidence  in  the  record  we  are  met  by  an 
objection  of  defendant's  counsel  to  the  consideration  of  the  testimony 
of  W.  H.  Wise,  one  of  the  present  counsel  of  plaintiff,  on  the  ground 
that  he  was  at  the  date  of  the  act,  the  agent  or  attorney  of  Barstow, 
for  the  purpose  of  accepting  the  mortgage,  and  that  he  is  prohibited 
by  law  from  giving  evidence  of  anything  that  has  been  confided  to 
him  by  his  client. 

Without  expressing  any  opinion  as  to  whether  Mr.  Wise  was  in  that 
transaction  the  attorney  or  counsel  of  Barstow,  or  whether  the  subject- 
matter  of  his  testimony  involves  the  disclosure  of  confidential  com- 
munications, within  the  meaning  of  tlie  law  invoked  against  him  (C. 
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C,  art.  2283),  we  find  from  the  record  that  do  objection  waa  made  be- 
low to  hiB  testimony  by  Bargtow  or  his  coansel,  bnt  that  on  the  con- 
trary, he  was  cross-examined,  without  any  reservation  or  expkbnation, 
tOQching  the  instructions  received  by  him  from  Barstow  in  connection 
witli  the  mortgage  in  qnestion. 

The  argument  that  the  law  is  absolutely  prohibitory,  and  that  this 
coart  must  esvproprto  motu  discard  any  testimony  given  beli»w  in  viola- 
tion thereof,  even  in  the  absence  of  any  objection,  is  not  sound,  and  is 
not  sanctioned  by  the  text  of  the  article. 

Unlike  the  prohibition  contained  iu  article  2278  of  the  Code,  touch- 
ing the  absolute  and  unqualified  exclusion  of  parol  testimony  to  prove 
certain  facts,  art.  2283  contains  a  very  material  qualification  to  the 
prohibition,  namely,  that  the  attorney  shall  not  give  such  evidence 
"  without  the  consent  of  such  client."  As  no  objection  was  urged  by 
the  client  or  his  present  counsel  at  the  trial  below,  the  consent  of  the 
client  must  be  presumed,  and  the  evidence  thus  becomes  legal  and  ad- 
missible. In  such  cases  the  client  will  not  be  allowed  to  take  his 
chances  of  testimony  of  his  former  attorney,  if  the  same  be  favorable 
to  his  cause,  and  to  subsequently  repudiate  the  same  if  he  is  frustrated 
in  his  expectations. 

After  a  thorough  examination  of  the  evidence,  we  reach  the  conclu- 
sion that  it  is  overwhelmingly  in  support  of  all  the  necessary  allega- 
tions of  plaintiff's  petition,  and  that  Thurman,  the  assignee,  who  ac- 
quired the  note  long  after  its  maturity,  is  subject  to  all  the  equities 
which  could  and  do  affect  the  original  mortgagee. 

Judgment  affirmed. 


No.  182. 
J.  Hevky  Shepherd  vs.  Miss  Lizzie  Dickson. 

Where  the  fee  of  an  attorney  is  a  continjcent  one,  as  where  he  agrees  to  prosecute  the  suit 
for  one-half  that  maj*  be  realised  ftom  the  claim  or  tlie  Indgment  thereon,  prescription 
for  the  fee  only  begins  to  ran  from  the  time  it  is  exigible,  that  is  from  the  collection  of 
the  iadgment. 

APPEAL  from  the  Second  District  Court,  Parish  of  Bossier. 
Drew,  J. 


Land  &  Land  for  Plaintiff  and  Appellee  : 

In  fixing  the  compensation  for  the  professional  services  of  an  attorney  in  any  particular 
case,  there  are  two  consideratiwis  which  will  determine  the  Jndgment  of  tliis  Court.  One 
is  the  extent  and  kind  of  service,  and  the  labor  incident  to  its  rendition  ;  the  other  is 
the  ability  of  the  party  who  is  liable  to  pay.  Breanx,  Fenuer  &  Hall  vs.  Fi-anche,  30 
Ann.  338. 
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In  an  inaolvent  sacceMion,  whose  entire  assets  have  been  recovered  by  the  Ubors  and 
indastry  of  an  attorney,  a  fee  of  one-third  will  be  allowed.  Saccession  of  Lintoo,  31 
Ann.  p,  132.  The  fact  thai  the  attorney  would  have  received  absolutely  nothing  had  hii 
efforts  failed,  should  be  considered.    lb.  134,  on  i-ehearing. 

Where  it  appears  that  the  services  of  an  attorney  have  been  lonjc  continued,  wiaely 
directed  and  valuable,  this  Court  will  be  guided  as  to  the  money  value  of  his  services  (in 
the  absence  of  special  agreement  as  to  his  fees,  and  of  specific  evidence  as  to  the  extent 
of  his  services)  by  the  opinion  of  the  local  bar  to  which  he  belongs.  Succession  of 
Jackson,  30  Ann.  468. 
.  A  contingent  fee  is  not  exigible  until  the  Judgment  is  collected.  It  is  the  duty  and  right 
of  an  attorney  in  such  a  case  to  collect  and  even  to  revive  the  judgment,  39  Ann.  305. 
and  his  feen  are  not  exigible  until  the  judgments  arc  collected.  34  La.  Ann.  1187.  Henoe 
in  case  of  contingent  fees,  prescription  does  not  run  from  the  date  of  judgment,  but  from 
date  of  collection  thereof. 

Snider  d  Smith  for  Defendaut  and  Appellant : 

Defendant,  under  the  general  denial,  can  prove,  when  sued  on  a  quantttm  mervH,  a 
special  contract  to  show  value.  Powers  vs.  Steamer  Patriot,  3  L.  348 ;  Stone  vs.  Cliflbrd, 
3  L.  349;  Budreanx  vs.  Tucker,  10  Ann.  80.  Defendant  may,  under  general  issno, 
show  any  fact  tending  to  prove  that  she  is  not  indebted  to  plaintiff  as  alleged.  Frank 
vs.  Alien,  3  H.  381 ;  Davis  vs.  Davis,  17  L.  259  ;  Bonnabel  vs.  Bonligu}-,  1  R.  S9S. 

.  Attorney's  fees  are  prescribed  by  three  years  from  date  of  judgment  in  the  oaae.  R.  C. 
C.  3538:  Morgan  vs.  Brown,  13  Ann.  150;  Hiestand  vs.  Labatt,  11  Ann.  30;  Howe's 
Heirs  vs.  Bient,  6  N.  S.  248 ;  Morse  vs.  Bi-andt,  S  N.  b.  515;  Linton  vs,  Harman,  5  Ann. 
603;  Looney  vs.  Levy,  35  Ann.  1012.  Continuity  of  services  does  not  interrupt  prs. 
scription.  Coote  vs.  Cotton,  5  L.  15;  Howe's  Heirs  vs.  Brent,  6  K.  S.  948  :  Cresap  vs. 
Winter,  14  L.  553;  Oooley  vs.  Succession  of  Latonrette,  7  Ann  2S2:  Chad  wick  vs. 
Waters,  3  N.  S.  432;  Linton  vs.  Harman,  5  Ann.  603;  Looney  vs.  Levy,  35  ^nn.  lOU. 

.  The  Supreme  Court  will  fix  attorney's  fees  without  regard  to  the  opinion  of  witnesses, 
in  accordance  to  the  exertion  of  legal  knowledge,  the  responsibility  incurred  and  the 
labor  bestowed,  etc  5  N.  S.  399;  3  Ann.  517;  27  Ann.  467;  12  R.  414;  S5  Ann.  6t7  (fee 
reduced  tnm  |3,000  to  $500) ;  6  Ann.  565.  Fee  graduated  by  value  of  the  services  ren  > 
dered.    Stein  vs.  Bowman,  9  L.  284. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  a  suit  to  recover  of  the  defendant  $5458,  of  which 
amount  $4625  is  an  account  for  professional  services  as  an  attomev- 
at-law,  and  the  residue  the  amount  of  two  written  obligations. 

The  controversy  between  the  parties  is  confined  to  the  accoant  for 
professional  services.  The  answer  was  a  general  denial  and  plea  ot 
prescription.  The  jury  returned  a  verdict  for  the  full  amount  of  the 
demand,  less  $275,  declared  prescribed,  and  from  a  judgment  on  this 
verdict  the  defendant  has  appealed. 

It  is  shown  that  the  plaintiff  was  the  attorney  for  the  defendant  for 
a  period  of  about  five  years.  That  his  services  were  rendered  in  the 
prosecution  and  defence  of  many  suits,  some  of  them  in  botli  the  dis- 
trict and  Supreme  Courts  of  the  State,  several  involving  large  amounts, 
greatly  protracted  and  severely  and  even  bitterly  contested. 
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They  were  of  a  character  to  impose  great  responsibility  on  the  at- 
torney and  to  reqnire  the  exercise  of  the  utmost  labor  and  skill. 

The  services,  we  find,  were  faithfully  rendered,  and  in  several  in- 
stances resulted  greatly  to  the  benefit  and  advantage  of  the  client 

The  account  is  proved  by  the  testimony  of  the  plaintiff,  supported 
by  that  of  the  able  and  efficient  judge  before  whom  part  of  the  litiga- 
tion was  conducted,  and  by  three  of  the  leading  and  most  experienced 
members  of  the  bar ;  ail  of  Tf  honi  had  more  or  less  i>er6onal  knowl- 
edge of  the  nature  ot  the  services  and  the  character  of  the  litigation  in 
which  they  were  rendered. 

Against  this  array  of  testimony  we  have  the  testimony  of  but  one 
witness,  an  attorney  of  much  less  experience  than  the  others,  who  dif- 
fered with  them  with  respect  to  only  one  item  of  the  account. 

One  of  the  suits  mentioned  in  the  account  was  a  damage  suit  for 
$15,000. 

It  was  attempted  to  be  shown  that  there  was  an  agreement  between 
plaintiff  and  defendant  to  the  effect  that  he,  plaintiff,  was  to  prosecute 
that  suit  for  one-half  the  amount  he  might  recover  on  the  claim  or  the 
judgment  to  be  rendered  thereon,  and  besides  was  to  give  the  defend- 
ant the  benetit  of  his  services  in  all  otlier  cases  in  which  she  was  in- 
terested, and  connected  with  the  succession  of  her  father,  which  em- 
braced most  of  the  items  in  the  account.  This  agreement  was  not 
established  satisfactorily  to  our  minds. 

Such  an  agreement  was  rather  of  an  extraordinary  character,  re- 
quiring very  strong  evidence  to  support  it,  whilst  the  evidence  offered 
was  of  the  weakest  kind,  and  was  flatly  contradicted. 

Proof  was  offered  of  the  fees  charged  by  other  attorneys  for  similar 
services  in  some  of  the  cases  mentioned  in  the  account,  and  which 
were  less  than  those  charged  by  the  plaintiff;  and  it  is  contended  that 
plaintiff's  charges  should  be  regulated  by  theirs.  We  cannot  accept 
such  a  test  of  the  correctness  or  incorrectness  of  plaintiff's  account. 

These  attorneys  were  as  likely  to  render  their  services  to  the  de- 
fendant gratuitously  if  they  chose,  and  many  and  various  circum- 
stances may  have  governed  them  in  fixing  their  charges,  of  which  we 
have  no  knowledge ;  and  besides,  that  an  estimate  made  by  one  per- 
son for  services  performed  should  be  held  up  as  a  rule  for  another  in 
the  legal  profession,  is  an  unheard  of  proposition. 

Again,  it  is  urged  that  this  court  is  not  bound  by  the  opinions  of  at- 
tomeys-at-law  touching  the  question  of  fees  any  more  than  by  the 
opinions  of  experts  in  other  matters,  and  the  judges  may  disregard 
such  evidence,  and  form  their  conclusions* from  their  own  experience 
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and  knowledge.  We  have,  to  be  sure,  the  power  to  do  this,  but  from 
our  personal  knowledge  of  some  of  the  litigation  to  which  the  account 
refers,  as  members  of  the  court,  as  well  as  that  derived  from  an  exam- 
ination of  the  record,  and  from  the  great  respect  we  entertain  for  the 
witnesses  who  have  testified  on  this  point,  and  confidence  in  their  ex- 
perience and  judgment  in  such  matters,  we  would  not  feel  justified  in 

exercising  such  power. 

Prescuiption. 

The  jury  rejected  $275  of  the  demand  because  prescribed,  about 
which  no  question  is  now  raised. 

The  plea  could  have  no  possible  application  to  any  other  item  of  the 
the  account  unless  to  the  suit  for  damages  of  Lizzie  Dickson  vs.  M. 
Hugh  Dickson  et  als.  This  is  the  same  suit  referred  to  above,  in  which 
there  was  a  contingent  fee — the  plaintiff  to  receive  one-half  that  was 
realized.  This  suit  was  decided  in  October,  1881,  and  all  that  was 
realized  by  the  defendant  from  her  judgment  therein  was  collected  in 
18S3  and  1884. 

The  fee  was  not  exigible  until  these  collections  were  made,  32  Ann. 
308,  and  con8e([uently  prescription  only  began  from  that  time. 

Judgment  affirmed. 


No.  179. 
Mrs.  N.  T.  Mulhaupt  and  Husband  vs.  William  Enders. 

38    744 
ell5  786  Fallare  of  lessor  to  malntaiii  the  ihlDg  leased  in  a  coDdition  aoch  as  to  serve  the  nse  for 

whloh  it  is  hired,  and  to  make  repairs  necessary  to  that  end,  while  it  may  give  the  lessee 

the  right  to  claim  a  dissolation,  or  to  claim  damages  resalting  fh>m  sach  failors,  does 

not  confer  upon  him  the  right  to  continue  to  use  and  occupy  the  premises  without  com* 

pensation ;  and  if,  notwithstanding  a  salt  to  dissolve,  he  fails  to  restore  or  offer  to  i« 

store  the  thing  leased  to  the  lessor  and  continaes  to  use  and  oocapy  it,  he  is  liable  for 

the  rent  daring  the  term  of  snch  occnpancy . 

Where  the  lessee  fails  to  pay  the  rent  due  under  such  circumstances,  the  writ  of  provisioBal 

seizure  is  a  lawfhl  remedy,  and  damages  cannot  be  recovered  for  its  issuaooe. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Tofflar,  J. 

Ixmd  (&  Land  for  Plaintiffs  and  Appellees. 
J.  W.  Jones  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fbnnek,  J.    Plaintiffs  sued  for  rent  due  and  to  become  due  on  a  fen 
years^  lease  to  defendant  oi  a  certain  building  in  Shreveport,  aecom- 
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panied  by  a  process  of  provisional  seizure  under  which  defendant's 
property  on  the  premises  was  takeq  into  custody  of  the  sheriff  on  the 
10th  of  Pebmary,  1885.  On  the  same  day,  the  sheriff,  at  the  instance 
of  plaintiff  who  advanced  the  premiums,  insured  the  seized  property 
for  $7,000.  On  the  15th  of  February,  the  property  was  destroyed  by 
fire. 

Thereafter,  on  March  5th,  defendant  filed  his  answer  and  plea  in  re- 
convention, in  which  he  admitted  the  lease,  but  averred  that  the  lessor 
had  failed  to  comply  with  his  obligation  to  maintain  the  thing  leased 
in  a  condition  such  as  to  serve  the  use  for  which  it  was  hired,  and  had 
failed  to  make  repairs  necessary  for  that  purpose  notwithstanding  due 
demand,  in  consequence  of  which  he  had  brought  a  suit  against  plain- 
tiffs for  annullment  of  the  lease ;  averred  the  destruction  of  the  prop- 
erty by  fire;  set  up  that  the  provisional  seizure  had  been  wantonly, 
illegally  and  tortiously  issued :  and  claimed,  as  damages,  the  sum  of 
$7,600,  the  value  of  his  property  destroyed  by  said  fire  and  the  further 
sum  of  $500  as  counsel  fees  in  this  suit,  confined  in  a  supplemental 
plea  to  fees  for  dissolving  the  sequestration. 

Subsequently,  defendant  bonded  the  policies  of  insurance  which  had 
been  taken  out  by  the  sheriff;  voluntarily  adjusted  hie  losses  by  the 
fire  with  the  insurance  companies,  receiving  in  satisfaction  the  sum  of 
$5,535  and  the  debris  of  the  machinery  which  he  sold  for  $575. 

From  a  judgment  in  favor  of  plaintiffs  for  $66.66,  amount  of  rent 
due,  up  to  the  date  of  the  fire,  with  privilege,  and  rejecting  the  recon- 
ventioual  demand,  defendant  has  appealed. 

The  judgment  is  certainly  correct  under  the  issues  and  facts  of  this 
case. 

Notwithstanding  his  complaints  of  the  unserviceable  condition  of  the 
premises  dating  back  for  several  months,  and  notwithstanding  his  suit 
to  annul  the  lease  instituted  a  few  weeks  before  the  present  action, 
defendant  maintained  his  occupancy  and  use  of  the  premises,  without 
even  offering  to  deliver  them  to  plaintiff*,  and  so  continued  up  to  the 
moment  of  seizure. 

It  is  i>erfectly  clear,  therefore,  that  he  was  liable  for  the  rent. 

Granting  that  the  alleged  faults  of  the  lessor  might  have  entitled  the 
lessee  to  claim  a  dissolution  or  damages  resulting  from  such  faults, 
they  certainly  could  not  confer  upon  him  the  right  to  occupy  the  prem- 
ises without  compensation.  Now  we  have  before  us  no  issue  as  to  the 
dissolution  of  the  lease  and  no  claim  for  damages  for  any  fault  of 
lessor  under  the  lease.  Under  these  circumstances,  we  regard  all  the 
evidence  on  the  subject  of  the  condition  of  the  premises  and  the  neces- 
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sity  for  repadn  as  irrelevant ;  for,  conceding  all  that  plaintiff  claims, 
its  only  effect  would  be  to  entitle  him  to  claim  dissolution  of  the  lease 
on  restoring  or  tendering  the  premises  to  the  lessor,  or  to  claim  dam- 
ages for  n  on -repair ;  but  if  he  continued  voluntarily  to  use  and  occupy 
the  premises  without  even  offering  to  restore  them,  his  suit  for  disso- 
lution could  not  dispense  him  from  paying  the  rent  during  such 
occupancy. 

The  judgment  in  favor  of  plaintiff,  confined  as  it  was  to  the  term  of 
actual  occupancy,  was  manifestly  correct. 

From  this  it  conclusively  appears  that  the  writ  of  provisional  seizure 
was  lawfully  issued,  and  the  damages  claimed  on  the  charge  that  it 
was  wanton  and  malicious  have  no  foundation. 

In  any  event  defendant  having,  under  the  policies  of  insurance, 
voluntarily  accepted  a  certain  sum  much  less  than  the  face  of  the  iN>li- 
cies  as  the  value  of  his  goods  destroyed,  could  not  be  heard  to  claim  a 
greater  amount  on  that  account  from  plaintiff. 

The  writ  of  provisional  seizure  having  been  lawfully  issued  and  sus- 
tained, of  course  the  claim  for  counsel  fees  vanishes. 

Judgment  affirmed. 


No.  176. 
John  Chapfe  &  Sons  vs.  P.  J.  Trezevant  et  als. 

[38    7401 

I  50  12041        !•    A  ooDtract  eDtered  into  with  the  State  Board  of  Engineers,  under  act  No.  7  of  1884,  for 

CQtting  the  bends  and  straightening  certain  navigable  wateroonrses  in  this  State,  the 

expense  of  which  is  borne  by  private  uid  interested  individuals,  and  ander  the  circam* 

stances  detailed  in  opinion,  is  a  private  enterprise,  and  cannot  be  maintained  or  enforced 

on  the  pretence  that  it  is  in  the  exercise  of  the  police  power  of  the  State,  or  that  it  finds 

sanction  in  the  levee  laws  of  the  State. 

APPEAL  from  tlie  First  District  Court,  Parish  of  Caddo. 
Taylor,  J. 

Alexander  dt  Bkmchard,  for  Plaintiffs  and  Appellants : 

1.    Private  property  shall  not  be  taken  nor  damaged  for  pablio  purposes,  without  Jost  tmd 

adequate  oompensation  being  first  paid."    Constitution  of  the  State  of  Louisiana,  art. 

156,  C.  0.  497,  2638,  S629. 
3.    The  decisions  in  this  State  go  only  to  the  extent  of  holding  that  the  State,  through  its 

proper  officers,  has  the  exclusive  right  to  determine  the  propriety,  location  and  mode  of 

building  public  levees,  and  that  for  any  damage  incidentally  caused  by  such  work,  the 

State  is  not  liable. 
All  of  these  decisions  are  based  upon  the  laws  which  impose  a  servitude  upon  the  lands  of 

all  riparian  owners  in  this  State.    C.  C.  665,  457,  861.  862 ;  7  Ann.  150 ;  11  Ann.  165;  19 

Ann.  185;  13  Ann.  401 ;  34  Ann.  494. 
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3 .  Tt  bM  been  beld  that  for  hooaes  actually  taken  and  destroyed  in  the  oonree  of  oonstmo* 
tion  of  a  public  levee,  the  ownera  were  entitled  to  compenaation.    13  Ann.  185. 

Also  that  for  land  taken  and  damaged  in  building  a  dam  across  the  mouth  of  a  bayou,  under 
the  auperriaion  of  the  State  Engineer,  and  in  accordance  with  an  act  of  the  Legislatnro, 
the  owner  was  entitled  to  compenaation,  and  could  maintain  his  rights  by  iivjunotion. 
13  Ann.  401. 

Both  of  theae  oaaea  were  decided  under  the  Constitution  of  Idas,  which  contained  no  anch 
proviaion  as  art  156  of  the  Conatitntion  of  1879. 

4.  The  Baaa  caae  ia  not  applicable  to  this.  In  that  case  no  part  of  his  place  was  actually 
taken.  The  damages  wero  purely  incidental  to  the  construction  of  the  leyee.  and  wero 
occasioned,  as  plaintiff  claimed,  by  the  failuro  or  omission  of  the  8tate  engineers  to  put 
it  on  the  front  of  his  plantation,  whereas  they  located  it  in  the  rear. 

In  this  case  the  plaintiff's  plantation  was  to  be  severed  by  cutting  a  canal  through  the  mid' 
die  of  it.  and  turning  the  channel  of  Ked  river  through  it,  thus  taking  a  large  body  of 
cultivated  land,  and  destroying  bis  gin-house,  store  bouse,  dwelling,  cabin,  fences  and 
other  improvements.    The  damage  is  direct  and  immediate. 

5.  The  case  of  Green  vs.  Swift,  47  Cal.  536,  is  not  against  us,  but  on  the  oontrary  supports 
our  poaltlon. 

It  was  thero  held  that  the  damage  suffered  by  plaintiff  was  incidental  only  to  the  prosecu 
tion  of  a  lawful  public  work,  for  which  he  was  entitled  to  no  compensation.  But  the 
opinion  further  states  that  the  act  of  the  legialaturo  waa  conatitntional,  because  it  pro- 
vided for  compensation  to  all  persons  from  whom  property  was  diroctly  taken  by  the 
new  chan£.el  of  the  river. 

6.  An  act  of  the  legislature  which  authorizes  the  taking  of  private  property  for  public 
use  is  unconstitutional,  unless  provision  is  made  in  it  for  compensation.  3  Gray  1 ;  103 
Mass.  190 ;  127  Mass.  50;  (24  American  Law  Keports  338). 

Wise  &  Hemdon  and   Young  d  Thatcher^  for  Defendants  and  Ap- 
pellees : 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Act  No.  7  of  1884,  provides  that  whenever  the  levee 
commissioners  of  any  district,  or  the  police  jury  of  a  parish  not  in- 
cluded within  any  levee  district,  shall  request  the  State  Board  of  En- 
gineers to  make  an  examination,  or  survey  of  any  stream  therein,  said 
board  are  required,  when  such  examination  is  made,  and  if  thereafter 
they  think  the  navigation  of  such  streams  will  be  improved  or  the 
land  will  be  protected  from  overflow  by  cutting  across  the  bend,  and 
straightening  such  sti-eam,  **  they  are  hereby  required  to  have  the 
work  done  under  the  laws  and  regulations  governing  the  construction 
of  the  public  levees. 

Arising  under  this  statute  are  the  following  substantial  facts : 

On  the  20th  of  November,  1885,  the  State  Board  of  Engineers,  at  the 
request  of  the  police  juries  of  Bossier  and  Caddo  parishes,  caused  an 
examination  to  be  made  of  a  portion  of  Red  River,  a  navigable  stream, 
and  recommended  that  ditches  be  cut  across  the  bends  at  certain 
points,  and  particularly  the  one  on  which  is  situated  plaintiffs  Pasca- 
goula  plantation,  worth  about  $20,000. 
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Ill  pursuance  of  said  report  a  contract  was  made  with  defendants, 
duly  approved  by  the  Governor,  to  cut  the  canal  across  the  said  bend 
of  the  river,  and  they  were  proceeding  to  carry  it  out  when  met  with 
plaintiffs'  injunction. 

The  report  upon  which  their  contract  is  based  is  that  *'  considering 
all  the  circumstances  of  the  case  as  affecting  protection  from  overflow, 
it  will  be  advanta^eouB  to  cut  through  the  bend  above-mentioned." 

The  evidence  shows  tJiat  defendants  had  entered  upon  plaindfEs* 
Pascagoula  plantation  with  the  avowed  intent  to  cut  a  canal  across  the 
bend  of  the  river,  in  order  to  divert  itfl  course  from  the  natural  chan- 
nel, and  cause  it  to  flow  across,  and  through  said  plantation,  in  its  en- 
tire length,  immediately  through  the  cultivable  portion,  and  most  val- 
uable buildings  and  improvements  thereon,  whereby  it  would  have 
been  completely  severed  by  the  stream,  leaving  an  island  on  one  side, 
consisting  of  about  5(K)  acres,  not  susceptible  of  natural  drainage,  and 
about  300  acres  on  the  opposite  side. 

The  witnesses  concur  in  the  opinion  that  the  direct  and  immediate 
effect  of  this  defiectiug  the  bend  of  the  river  and  turning  the  flow  of 
the  stream  across  plaintiffs'  land  would  be  to  inflict  on  them  a  loss  4)f 
$8000  or  more. 

Plaintiffs'  injunction  prevented  the  cutting  of  the  canal. 

The  stivtute  in  question  made  no  {)rovision  for  com])ensation  to  indi- 
viduals suffering  injury,  and  none  was  tendered  plaintiffs. 

Under  this  state  of  facts  they  insist  that  this  statute  violates  arts. 
155  and  156  of  the  State  Constitution,  and  that  all  acts  done  under  it 
are  null  and  void ;  also,  that  the  particular  work  in  question  was  in 
reality  a. private  enterprise,  and  not  one  of  public  utility. 

The  defendants  argue  that,  in  the  exercise  of  its  general  police 
power,  the  Legislature  had  a  constitutional  right  to  enact  the  law  in 
question,  and,  in  pursuance  thereof,  the  contract  for  cutting  a  c^wal 
through  plaintiffs'  plantation  for  the  purposes  recited,  was  a  legal  and 
enforceable  one,  and  plaintiffs  are  not  entitled  U^  compensation  for  any 
injury  they  might  sustain  thereb5^ 

The  learned  judge  of  the  court  below  likens  the  right  sought  to  be 
exercised  to  the  taking  of  the  property  of  individuals  to  prevent  the 
spread  of  a  conflagration,  a  pestilence,  or  the  construction  of  levees 
upon  lands  adjacent  to  navigable  watercourses  to  prevent  inundation, 
no  compensation  being  required. 

They  rest  upon  the  maxim  that  tlie  public  safety  is  the  supreme  law, 
and   it  must  be  first  consulted.     The  intei^st  of  the  citizen  being 
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subordinate  to  that  of  the  State,  the  former  must  yield  in  caae  of 

conflict. 

I. 

What  the  police  power  of  a  State  is  it  is  difficult  to  determine  with 
precision.  It  is  generally  said  to  extend  to  the  protection  of  the  lives, 
health  and  property  of  the  citizen  and  the  preservation  of  good  order 
and  good  morals  -,  to  the  promotion  of  domestic  tranquility  and  the 
comfort  and  quiet  of  all  persons. 

By  the  general  police  power  of  a  State  persons  and  property  are 
**  rtubject  to  all  kinds  of  bttrdens  and  rentrainU  in  order  to  secure  the 
general  comfort,  health  and  prosperity  of  the  people." 

It  has  been  well  said  that  'Mt  is  a  settled  principle,  growing  out  of 
the  nature  of  well-ordered  society,  that  every  holder  of  property  how- 
ever absolute,  and  unqualified  may  be  his  title,  holds  it  under  the  im- 
plied liability  that  his  use  of  it  shall  not  be  injurioMs  to  the  equal  en- 
joyment of  others,  having  an  equal  right  to  the  enjoyment  of  their 
propert>',  nor  injuriouft  to  the  rights  of  the  community."  Bass  v« 
State,  34  Ann.  494. 

Citing  7  Cush.  53,  Commonwealth  vs.  Olger,  plaintiffs  allege  that  de- 
fendants were  employed  and  engaged  by  private  individuals  to  do  the 
work  of  cutting  the  bend  across  the  petitioners'  plantation,  and  that 
any  pretended  contract  with  the  State,  or  its  officials,  was  a  mere  sub- 
t*».rfuge,  and  that  the  funds  with  which  to  pay  for  same  were  supplied 
and  furnished  solely  by  the  interested  persons  whose  lands  lie  above 
Pascagoula  bend. 

Quite  a  number  of  citizens  of  the  immediate  vicinity,  alleging  them- 
selves to  be  interested  in  the  question,  intervene  and  adopt  the  allega- 
tions of  plaintiffs'  petition. 

They  allege  that  the  cutting  of  Pascagoula  bend  is  not  necessary  for 
the  purpose  of  improving  the  navigation  of  Red  River,  or  for  the  gen- 
eral protection  from  overflow,  nor  was  it  so  intended  by  defendants. 

"  On  the  contrary,  they  charge  specially,  and  allege  that  it  was  a 
job,  or  scheme  of  a  few  individuals  owning  lands  above  the  said  bend 
to  relieve  and  beneflt  themselves  at  the  expense  of  the  plaintiff's  and 
intervenors,  their  neighbors,  who  lived  below  them." 

The  plantations  of  all  the  intervenors  are  shown  to  be  valuable  and 
above  overflow,  and  are  situated  below  Pascagoula. 

The  cutting  of  a  canal  through  it,  as  proposed,  would  cause  the  river 
to  rise  higher,  and  subject  them  to  overflow.  It  would  increase  the 
cuiTent,  and  cause  the  banks  of  the  river  to  cave.  From  these  two 
causes  great  damage  would  be  suffered  by  them,  to  the  extent  of  many 
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thouBandB  of  dollars.    It  would  also  cause  a  large  portion  of  plain- 
tiffs' plantation  to  overflow  annually. 

The  estimated  cost  of  cutting  Pascagoula  bend  is  $1700,  and  about 
$3600  for  the  cutting  of  three  bends  included  in  contract.  This 
amount,  except  $100  appropriated  by  the  State,  was  to  be  paid  by  pri- 
vate individuals,  and  was  actually  subscribed  by  them. 

The  report  of  the  State  Board  of  Engineers  states  substantially  that 
the  floods  in  Red  River,  in  the  neigliborhood  of  Tone's  bayou,  have 
reached  an  unusual  height,  overflowing  the  natural  banks  of  the  river, 
and  requiring  additions  to  the  height  and  extent  of  the  levees  there, 
beyond  the  means  of  the  State  and  sub-district  to  undertake ;  and  ''  it 
is  believed  that  the  cutting  across  of  certain  bends  of  Red  River,  below 
the  region  of  the  high  water,  would  locally  reduce  the  height  of  floods' 
and  thus  tend  to  prevent  overflow  *  *  *  but  that  such  a  system 
sltould  not  be  made  general,  nor  be  greatly  extended,  until  time  has  been 
given  to  ascertain  the  changes  a>etuaUy  resulting  from  a  feic  such  cuts,  and 
for  the  bed  of  the  river  to  adjust  itself  to  new  conditions.  *  *  Our 
conclusion  is  that,  considering  all  the  circumstances  of  the  case  as 
affecting  protection  from  overflow  it  will  be  advantageous  to  cut  through 
the  bends  above-mentioned.  *  *  We  learn,  however,  that  funds  for 
construction  of  the  work  have  been  raised  by  subscription,  and 
arrangements  have  been  made  by  which  the  cost  to  the  State  will  be 
only  nominal,  or  say  the  round  sum  of  one  hundred  dollars." 

Under  this  state  of  facts  it  seems  to  us  clear  that  the  enterprise  en- 
joined is  a  private  one — only  an  experiment,  inaugurated  in  the  inter- 
est of  a  few  private  individuals,  for  their  own  advantage.  We  are, 
therefore,  dispensed  from  discussing  the  serious  c-onstitutional  ques- 
tions entertained  by  the  judge  a  quo,  in  his  opinion. 

We  do  not  think  that  there  is  involved,  in  this  case,  any  question  of 
the  exercise  of  the  police  power  of  the  State,  and  hence  there  is  no 
necessity  tor  us  to  pass  upon  the  constitutionality  of  the  statute  in 
question. 

In  our  opinion  the  work  contracted  for  was  not  to  be  done  in  pur- 
suance of  the  laws  and  regulations  governing  the  construction  of  the 
public  levees. 

Much  reliance  has  been  placed  upon  the  opinion  of  this  court  in  Bas» 
vs.  State,  34  Ann.  494,  and  Green  vs.  Swift,  47  Cal.  536. 

The  latter  is  not  in  point,  for  reasons  above  assigned,  and  the  former 
fluds  support  in  the  theory  that  servitudes  are  imposed  for  the  public 
utility,  and  relate  to  the  space  which  is  left  for  the  public  use  by  the  ad- 
jacent proprietors,  on  the  shores  of  navigable  streams,  and  for  making 
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and  repauing  levees.    R.  C.  C.  467 ;  21  Ann.  165  ;  4  Ann.  78 ;  18  La. 
295 ;  6  Ann.  77  j  7  Ann.  150 ;  111  U.  S.  704. 

If,  in  this  case,  the  plaintiffs  snstain  loss  it  cannot  be  said  that  it 
must  be  attributed  to  an  unfortunate  investment  upon  a  caving  bank. 
11  Ann.  166  J  R.  C.  C.  665. 

The  work  projected  cannot  be  defended  upon  the  ground  that  it  was 
necessary  to  confine  the  waters  and  shelter  the  inhabitants  from  over- 
flow and  inundation.    12  Ann.  655. 

Each  proprietor  is  personally  interested  in  his  own  protection,  as 
well  as  his  neighbors,  yet,  as  the  property  situated  upon  navigable 
streams,  that  are  subject  to  overflow,  are  of  little  value  without  levees, 
the  Legislat'ire  has  the  power  to  compel  such  riparian  proprietors  to 
make  levees  in  front  of  their  plantations  without  any  further  compen- 
sation than  the  increased  value  which  such  works  would  confer  upon 
their  lands.  The  levee  laws  are  not  intended  to  apply  to  lands  which 
are  entirely  above  overflow. 

It  has  been  held  that  the  levee  system  of  Louisiana  has  been  de- 
vised and  maintained  for  the  preservation  of  arable  lands  from  over- 
flow and  inundation. 

Each  levee  has  been  considered  as  a  continuation  of  one  gieat 
system,  or  plan  for  the  preservation  of  the  cultivable  fields  of  the  in- 
habitants. 

It  has  never,  heretofore,  been  deemed  a  part  of  the  levee  system 
that  a  proprietor  was  bound  to  yield  a  part  of  his  soil  for  the  construc- 
tion of  levees  for  the  purpose  of  reclaiming  overflowed  lands,  where  it 
was  not  originally  necessary  to  prevent  his  land  from  inundation,  and 
when  he  is  not  benefited  by  them.  If  this  was  permitted,  money 
would  be  taken  from  him  without  an  equivalent,  to  enrich  others. 
"  The  principle  of  such  a  system  would  be  to  make  great  ameliorations, 
benefitting  a  large  number  of  people  at  the  expense  of  the  few  who 
might  own  property  in  the  immediate  vicinity  of  the  works  requisite  to 
effect  these  improvements. 

"There  is  no  principle  in  the  levee  laws  in  this  State  which  justifies 
this  theory."    Cash  vs.  Whitcomb,  13  Ann. 

In  our  opinion  defendants'  theory  finds  no  application  or  sanction  in 
the  levee  laws  of  this  State.  The  work  enjoined  is  not  such  a  work  of 
public  improvement  as  is  contemplated  in  R.  S.  1390,  and  the  enforce- 
ment of  defendants'  contract  would  operate  a  direct  oud  invidious  dis- 
tinction in  favor  of  certain  interested  individuals,  and  to  the  grent 
detriment  of  plaintiffs  and  intervenors,  without  previous  adequate 
compensation  paid. 
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Grant  everything  that  the  report  announces,  and  the  contract  under 
it  cannot  be  maintained.  It  only  suggest  the  propriety,  convenience 
and  utility  the  cutting  of  this  canal  would  subserve,  and  these  sugges- 
tions negative  the  idea  of  the  existence  of  any  great  necessity,  or  im- 
pending danger,  the  cutting  of  this  canal  would  prevent  or  avert. 

The  inaugoratiou  of  such  a  system,  as  is  clearly  contemplated, 
would  be  destructive  of  the  most  valuable  plantations  in  the  vicinity 
of  Pascagoula  bend,  if  not  of  Red  River  valley. 

The  plaintiffs'  injunction  should  have  been  maintained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  avoided,  annulUd  and  reversed,  and  that  plaintiffs^ 
injunction  be  sustained  and  made  perpetual,  and  that  the  defendants 
be  taxed  with  the  cost  in  both  courts. 

Judgment  reversed. 


No.  183. 
A.  Goodwill  et  al.  vs.  Police  Jury  of  Bossier  Parish  et  al. 

The  police  juries  of  the  eeyeral  parishea  hare  no  power  to  interfere  irith  or  obsiract  nari- 

gation  on  any  navigable  watercourse,  by  the  constmctioD  of  bridges  without  draw 

across  the  same  or  by  the  erection  of  embankments  therein. 
A  watercourse  will  be  held  to  be  a  navigable  stream  when  in  its  natural  state  it  is  sach  as  to 

afford  a  channel  for  useful  commerce. 
That  conditton  is  not  affected  by  the  formation  thereon  of  natural  barriers  resulting  firom 

sand  bars  or  rafts  formed  by  the  accumulation  of  timber. 

A    PPEAL  from  the  Second  District  Court,  Parish  of  Bossier. 
LX.     Ihretv,  J. 

Land  &  Land  for  Plaintiffs  and  Appellants : 

1.  Police  Juries  may  be  prohibited  by  a  wilt  of  injunction  from  obstructing  any  stream 
susceptible  of  navigation.    Ingram  ve.  Police  Jury,  90  Ann.  396. 

9.  Police  juries  have  no  power  to  constrnci  public  levees.  The  law  gives  thorn  simply  tbo 
management  and  control  of  completed  public  levees.  Acts  88  of  1880 ;  104  of  18BS :  64 
of  1884. 

.1.  Their  power  over  non-navigable  streams  is  limited  to  cases  where  it  is  ne  cessary  to  fil 
up  the  same  for  the  purpose  of  catrying  the  public  highways  over  such  streams ;  pro- 
vided no  injury  be  thereby  occasioned  to  the  neighboring  inhabitants.  B.  S.  of  1870. 
sec.  2743-13. 

4.  When  the  closing  of  a  non-navigable  stream  by  a  police  jury  would  destroy  or  greatlj 
impair  the  navigation  of  a  neighboring  stream,  and  thereby  inHict  iiunry  on  the  public, 
such  closure  is  not  authorized  by  the  above  statntc.  Police  juries  cannot  do  indirectly 
what  they  are  prohibited  from  doing  directly. 

5.  The  right  of  the  State  to  close  or  obstract  stieams  is  confined  to  such  as  are  of  no  value 
to  the  public  for  purposes  of  navigation.    Boykin  &,  Long  vs.  W.  A.  Shafer,  13  Ann.  189 

6.  "Hack's  Bayou,"  which  defendants  have  been  ii^oined  from  closing,  was  by  Act  ITS  of 
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1667,  declared  to  be  susceptible  of  navigation  for  purpoAes  of  trade  and  commerce  and 
the  levying  of  the  same  was  forbidden  by  Act  63  of  1876,  because  it  was  an  essential 
feeder  of  Lake  Biitteneau,  an  important  navigable  stream. 

The  evidence  shows  that,  as  a  matter  of  fact,  "  Mack's  Bayou  "  is  susceptible  of  naviga- 
.  Uon  by  small  steamboats.  Hats  and  other  craft.    The  true  test  of  the  navigability  of  a 
stream  does  not  depend  on  the  mode  by  which  commerce  is  carried  on  nor  the  difficulties 
attending  navigation.    dO  Wallace,  430. 

Snider  dk  Smith  and  J.  A.  Lmcry  for  Defendauts  and  Appellees : 

Act  No.  63  of  1876  is  a  nullity  in  this,  it  has  no  title.    Art  114,  Const.  1866 ;  art.  39  of 

Const,  of  1879. 

If  Act  "So,  63  of  1876  be  a  nnllity  then,  under  general  powers  of  police  Jnties.  the  police 

jnry  of  Bossier  parish  had  the  power  to  authorise  the  construction  of  a  dirt  bridge 

across  Mack's  Bayou,  if  it  be  not  navigable.    K.  S.  of  1870,  sec.  3743.  Noe.  2  and  13 ;  Act 

No.  87  of  1882 ;  sec.  1  of  Act  84  of  1884  ;  Act  175  of  1867. 

An  action  will  not  lie  for  damages  resulting  ttom  a  lawful  act,  it  is  damnwrn  abuque  m« 

Juria.    Donovan  vs.  City  of  New  Orleans,  11  Ann.  711 ;  Reynolds  vs.  Shreveport,  13 

Ann.  486;  New  Orleans  vs.  Wandemere,  12  Ann.  84;  Orr  vs.  Home  Ins.  Co.,  12  Ann. 

255:  Bass  v&  State,  34  Ann.  494;  Charles  River  Bridge  vs.  Warren  Bridge,  7  Pick.  Mi. 

and  11  Peters;  IT.  S.  Reports,  420;  Cooley  on  Const.  Lim.;  481,  676. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  This  suit  involves  the  power  of  the  police  jury  of  Bos- 
sier parish  to  close  Mack's  bayou,  which  is  a  stream  flowing  from  Red 
river  and  emptying  tlirough  several  other  bayous  into  lake  Bistinean 
in  said  parish. 

Plaintiffs  in  injunction  are  residents  of  Minden,  a  town  in  Webster, 
an  Adjoining  parish,  situated  a  short  distance  from  the  head  water 
navigation  of  Dorcheat  bayou,  which  empties  into  lake  Bistinean  at 
its  northeastern  extremity. 

Alleging  that  Mack's  bayou  is  a  navigable  stream,  and  that  it  is,  in 
addition,  one  of  the  principal  sonrces  of  water  for,  or  feeders  of,  Lake 
Bistinean,  which  affords  to  this  section  of  country  the  only  navigable 
highway  to  Red  river,  and  through  it  to  the  great  markets  of  the 
conn  try  and  of  the  world,  they  claim  the  legal  right  to  prevent  the 
closing  of  the  same. 

They  are  appellants  from  a  judgment,  based  on  the  verdict  of  a 
jury,  dissolving  their  injunction  and  dismissing  their  action. 

The  defence  is  a  denial  that  Mack's  bayou  is  a  navigable  stream 
within  the  legal  meaning  of  the  term,  and  the  consequent  legal  author- 
ity in  the  police  jury  to  exercise  absolute  control  over  it  for  the  pur- 
poses of  public  highways,  by  means  of  bridges  constructed  over  it  or 
of  embankments  erected  in  it. 

The  pivotal  question  in  this  case,  therefore,  consists  in  ascertaining 
whether  the  bayou  is  or  not  a  navigable  stream.     All  the  sources  of 
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legal  authority  in  the  police  jury  to  control  that  stream,  as  nrged  by 
defendants,  are  expressly  conditioned  on  the  fact  that  the  stream  be 
not  susceptible  of  nayigation  for  the  purposes  of  commerce. 

Section  2743  of  the  Revised  Statutes  of  1870,  par.  13,  empowers 
police  juries  to  "  cause  any  water  coarse  which  is  not  navigable  (italics 
are  ours)  to  be  filled  up  for  the  purpose  of  carrying  the  public  high- 
ways over  the  same ;  provided  that  no  injury  be  thereby  occasioned  to 
the  neighboring  inhabitants.^' 

The  proviso  of  Act  87  of  1882  confers  the  power  to  certain  corpora- 
tions with  the  consent  of  police  juries  where  navigation  terminates, 
and  of  police  juries  of  adjoining  parishes  interested,  to  bridge  without 
a  draw  such  waters  within  ten  miles  of  the  terminus  of  high  water 
navigation  on  watercourses  which  cannot  be  navigated  except  at  high 
water. 

Section  1  of  Act  84  of  1884  has  exclusive  referauce  to  the  control  of 
police  juries  over  completed  levees  erected  under  the  general  power  of 
the  State,  in  keeping  with  the  levee  system  which  pi*e vails  therein, 
and  over  public  roads  within  the  limits  of  their  respective  parishes. 

It  appears  that  no  provision  in  any  of  these  enactments  can  be  con- 
strued as  conferring  the  power  on  police  juries  to  interfere  with,  or 
obstruct  in  any  manner,  navigation  on  any  navigable  watercourse  in 
this  State,  and  much  less  to  close,  as  proposed  in  this  case,  any  such 
stream. 

And  we  may  add  that  the  attempt  of  the  State  to  delegate  such 
power  to  police  juries,  or  to  any  other  State  functionary  or  authority, 
would  be  defeated  on  proper  showing  by  the  courts,  as  violative  of  the 
letter  and  spirit  of  the  Act  of  Congress  by  which  Louisiana  was  ad- 
mitted into  the  Union.    Stat,  at  large,  vol.  2,  pp.  642  and  706. 

Our  reports  are  somewhat  meagre  of  information  on  this  important 
subject.  We  find  but  two  cases  which  have  some  bearing  on  this 
question. 

In  the  case  of  Boykin  and  Lang,  13  Ann.  129,  this  Court  found  that 
while  bayou  Black,  in  the  parish  of  Terrebonne,  was  a  navigable  stream 
by  nature,  its  use  for  commerce  had  been  at  first  impeded  by  the  ac- 
cumulation of  timber  within  its  banks,  and  that  by  the  subsequent 
removal  of  those  impediments,  the  stream  has  lost  its  utility  for  navi- 
gation by  the  too  rapid  discharge  of  its  waters.  Hence  the  court  sanc- 
tioned as  a  legal  means  to  enhance  the  navigation  of  the  bayou  the 
construction  of  locks  by  an  individual,  and  maintained  his  consequent 
right  to  charge  and  collect  tolls  in  compensation  therefor.  The  court 
rested  its  conclusions  very  guardedly  on  the  fact  well  shown  that  the 
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proposed  works  would  not  iDipede,  but  would  positively  improve 
navigation  on  that  streuni. 

In  the  ease  of  Ingrain  vs.  Police  Jury  of  St.  Tammany,  20  Ann.  226, 
the  court  enjoined  the  defendant  from  erecting  a  bridge  across  the 
Bogue  Falia  river,  because  the  construction  of  the  bridge  would  im- 
pede navigation  on  a  navigable  stream.  The  injunction  was  granted 
at  the  instance  of  a  private  individual,  who  showed  that  he  was  inter- 
ested in  the  navigation  of  the  watercourse. 

It  must  be  noted  that  in  either  of  these  cases  the  police  jury  did  not 
attempt  to  close  the  watercourses. 

From  these  and  other  authorities,  which  we  have  consulted,  we 
reach  the  conclusion  that  the  navigability  of  a  watercourse  depends 
upon  the  fact  whether  the  river,  in  its  natural  state,  is  such  as  that  it 
affords  a  channel  for  useful  commerce,  although  its  free  navigation 
may  be  at  times  encompassed  wiih  difficulties  by  reason  of  natural 
barriers  such  as  rapids  and  sandbars  or  accumulation  of  timber  form- 
ing rafts. 

The  Supreme  Court  of  the  United  States  held  that  a  small  stream 
whose  navigability  was  materially  embarrased  by  rocks  and  rapids, 
and  could  only  be  navigated  by  means  of  Durham  boats,  and  by  means 
of  locks  and  other  artificial  apparatus,  was  a  navigable  stream  within 
the  legal  meaning  of  the  term.  The  case  of  the  Montello,  20  Wallace 
430,  and  authorities  therein  cited. 

The  preponderance  of  the  evidence  in  this  record,  although  it  is 
conflicting,  affords  satisfactory  proof  that  Mack's  bayou  is  by  ils  nature 
a  navigable  stream,  and  that  it  has  been  frequently  and  for  many  years 
navigated  by  small  steamboats  and  flatboats  in  the  transportation  of 
cotton,  merchandise  and  other  commodities. 

Under  the  plainest  rules  of  evidence  the  negative  testimony  of  de- 
fendant's witnesses  who  say  that  the  bayou  is  not  navigable,  and  that 
in  their  recollection  it  has  never  been  navigated  for  the  pui poses  of 
commerce,  must  yield  before  the  positive  testimony  of  witnesses  of 
unimpeached  veracity,  who  state,  as  captains  and  pilots  of  steamboats, 
that  they  have  navigated  the  stream,  giving  the  names,  dimensions 
and  capacities  of  the  vessels  used  in  the  trade,  and  the  years  in  which 
they  thus  used  the  watercourse  for  the  purposes  of  commerce.  They 
also  give  the  dimensions  of  the  stream  at  the  point  where  it  flows  out 
of  Red  river,  at  which  place  it  is  120  feet  in  width  and  It  has  20  feet  in 
depth  during  the  highest  water  tide ;  and  it  is  at  that  point  that  the 
proposed  embankmeni;  is  to  be  thrown. 

From  the  record  we  find  that  the  country  surrounding  the  town  of 
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Minden  have  two  water  highways  to  Red  River,  both  by  the  Dorcheat 
River  and  Lake  Bisteneau^  one  of  the  routes  through  that  lake  and 
through  Loggy  bayou  into  the  Red,  the  other  also  through  the  Dor- 
cheat  and  that  lake  thence  in  a  northwestern  direction  through  Swan 
Lake,  Red  Chute  Lake,  Cross  bayou  and  Mack's  bayou,  into  the  Red 
at  a  point  considerably  above  the  latter,  and  not  remote  from  the  city 
of  Shreveport. 

Through  Mack's  bayou  as  an  outlet.  Red  river  pours  a  large  volume 
of  water  through  the  streams  above-mentioned,  thus  feeding  Lake 
Bistineau,  and  thus  enhancing  ita  navigation,  which  would  be  materi- 
ally a£fected  and  much  reduced  in  facilities  by  the  closing  of  Mack's 
bayou. 

We  thus  perceive  the  great  utility  which  was  naturally  expected  fi-om 
that  bayou  in  that  double  system  of  navigation,  and  we  hold  that  it 
does  not  lie  within  the  power  of  a  police  jury  to  alter  or  defeat  the 
object  to  be  accomplished. 

The  navigability  of  the  bayou  is  not  affected  by  its  present  condi- 
tion, which  is  the  result  of  the  accumulation  of  timber  which  has  float- 
ed and  stopped  against  numerous  bridges  which  had  been  built  acro«» 
the  bayou,  with  or  without  legal  authority,  it  is  immaterial,  and  have 
formed  rafts  which  at  the  present  time  seriously  obstruct  navigation 
thereon,  and  to  some  extent  impede  the  free  flow  of  waters  through  its 
banks. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  an- 
nulled, avoided  and  reversed ;  that  the  verdict  of  the  jury  be  set  aside, 
and  it  is  now  ordered  that  plaintiffs  do  have  and  recover  judgment  per- 
petuating the  injunction  to  prohibit  the  police  jury  of  Bossier  parish 
from  closing  Mack's  bayou  in  said  parish  by  means  of  the  embankment 
proposed  to  be  thrown  therein,  at  or  near  the  point  where  it  flows  out 
of  Red  river,  and  for  costs  in  both  courts. 


No.  185. 

Tutorship  of  Minor  Heirs  of  T.  and  E.  Byland. — Walling  HEiKi^ 

Opponents. 

Where  a  Jadgment  ia  rendered  on  an  opposition  to  an  accoimt  of  a  tutor  charfi^j;  him  with 
a  personal  liability  to  the  heirn  repreeented  by  him,  an  appeal  from  «ttch  Jndgment  Uk«a 
by  him  in  hia  capacity  as  tutor  only,  x^ill  not  be  entertained. 

An  appearance  by  an  attorney  for  a  defendant  in  a  cause,  except  for  the  purpose  of  ezeept' 
ing  to  the  citation,  cures  the  want  of  citation. 
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When  the  defendant  in  a  suit  flies  a  plea  to  the  Jnrisdietion  of  the  court  and  the  plea  is 
overruled  and  a  judgment  rendered,  and  no  appeal  is  taken,  the  question  of  jnriadiotion 
becomes  rt»  adjudieata,  and  the  Judjpnent  cannot  in  a  collateral  proceeding  be  treated  %n 
an  absolute  nullity  for  want  of  Jurisdiction  in  the  court  rendering  it. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Taylor,  J. 


J.  H,  Shepherd  for  the  Tutor,  Appellant: 

1 .  An  administrator  may  urge  any  defence  he  has,  whether  by  general  denial,  confession 
and  avoidance,  or  peremptory  exception.    1  R.  53J :  5  R.  1S3 ;  3  Ann.  393 ;  6  Ann  54. 

2.  The  petition  must  contain  a  clear  and  concise  statement  of  the  object  of  the  demand  as 
well  as  the  nature  of  his  title  or  the  cause  of  action  on  which  it  is  founded.  C.  P.,  1?^ ; 
Pickett  vs.  Yance,  14  Ann.  668. 

There  must  be  a  definite  statement  in  substance  and  grounds  of  action,  and  the  relief 
sought  must  be  expressed  with  pi-ecision  ;  vagne  and  indefinite  allegations  of  indebted* 
ness  cannot  support  a  petition,  and  loose  and  indefinite  allegations  will  not  be  noticed. 
13  Ann.  374;  14  Ann.  797;  Lamorere  vs.  Cox,  33  Ann,  1045. 

A  party  must  describe  a  note,  with  much  Mreater  certainty  must  he  describe  the  amount 
due  him.    27  Ann.  225. 

Where  a  plaintiff  or  opponent  to  an  administrator's  or  tutor's  account  fails  to  state  (he 
amount  he  claims,  but  merely  refers  to  a  judgment :  but  does  not  annex  the  same  to  his 
opposition  or  make  it  a  part  thereof,  an  exception  of  no  cause  of  action  should  be  sus- 
tained. Lamorere  vs  Cox.  32  Ann.  1045.  A  party  cannot  be  admitted  to  prove  what  he 
has  not  alleged.    9  Ann.  124. 

3.  A  judgment  rendered  against  a  party  who  has  neither  been  cited  nor  appeared,  is  an 
absolute  nullity.    5  N.  8.  429;  7  N.  S.  161 :  1  R.  80 ;  13  Ann.  27 ;  21  Ann.  27. 

Nothing  will  cure  want  of  citation  except  appearing  and  answering  to  the  merits.  17  Ann. 
91  ;  21  Ann.  438. 

4.  Where  a  party  denies  under  oath  tbB4;  a  plea  filed  in  his  name  was  filed  without  author 
ity  and  the  allegation  is  borne  out  by  the  proof,  the  act  of  the  attorney  is  not  binding. 
15 .  569 ;  Lonque,  69,  No.  4. 

5.  A  judgment  rendered  on  default  in  absence  of  parties  by  a  justice  of  the  peace,  is  in- 
operative until  legal  notification  in  accordance  with  art.  1131,  C.  P.  If,  therefore,  no 
ft.  /a.  could  issue  until  the  service  of  the  requisite  notice,  the  holder  of  such  a  judgment, 
who  neither  alleges  or  proves  notice  or  previous  presentation  for  approval  of  claim, 
ought  not  to  be  permitted  to  collect  said  judgment  by  an  opposition  to  a  tutor's  or  ad- 
ministrator's account,  otherwise  all  appeal  is  denied. 

G.  A  judgment  rendered  by  a  court  without  jurisdiction  is  absolutely  null.  20  Ann.  137 ; 
28  Ann.  744;  27  Ann.  030;  30  Ann.  130,793. 

Alexander  d  Blanehard  and  J.  B.  Slattery  for  Oppoiieuts,  Appellees : 

Opponents'  claim  is  for  197.18  and  interest,  and  there  being  no  other  opposition,  thiH  is  the 

only  amount  in  controversy,  and  the  appeal  should  be  dismissed.    37  Ann.  429,  35  Ann. 

1025;  34  Ann.  585. 
A  tutor  appealing  from  a  judgment  in  bis  official  capacity  only,  cannot  contest  on  appeal 

items  in  said  judgment  rendered  against  him  individually.    37  Ann.  126;  33  Ann.  1319  ; 

32  Ann.  890. 
When  estates  are  in  the  possession  of  minor  heirs,  debts  due  by  such  estates  roust  be  sued 

ior  before  the  courts  of  ordinary  jurisdiction.    C.  P.  996;  6  N.  S.  510;  30  Ann.  93*;  35 

Ann.  826;  36  Ann.  744. 
Where  a  defendant  has  not  been  cited,  but  appears  in  court  and  oonteste  the  cause  on  any 

other  ground  than  the  want  of  citation,  the  defect  is  cured.    9  M.  497 ;  3  L.  286 ;  31  Ann, 

540 ;  35  Ann.  130. 
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The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  Tliis  appeal  was  from  a  judgment  sustaining  an  opposi- 
tion to  a  tutor's  account. 

There  is  a  claim  to  dismiss  the  appeal  suggested  in  the  appellees. 

First,  on  the  ground  that  the  opposition  is  made  by  creditoi-s  whose 
claim  amounts  to  only  $96.18  principal ;  and  secondly,  that  the  appeal 
is  taken  by  the  accountant  Toombs  as  tutor,  whereas  the  judgment 
against  him,  beyond  the  recognition  of  the  debt  of  opponents,  is  against 
him  personally,  and  he  has  not  appealed  personally. 

I. 

The  first  ground  for  dismissal  is  not  good. 

The  amount  of  funds  or  property  in  the  hands  of  the  tutor  belonging 
to  the  tutorship  exceeds  $2,000,  and  this  fact  determines  our  jurisdic- 
tion, and  not  the  amount  of  the  opponents'  or  creditors'  claim. 

II. 

The  controversy  so  far  as  relates  to  the  demand  to  have  the  claim  of 
the  opponents  recognized  as  a  just  claim,  and  placed  upon  the  account 
as  such,  is  one  exclusively  between  the  creditors  and  Toombs  as  tutor, 
and  the  judgment  of  the  lower  court  to  this  extent  is  appealable,  but  in 
so  far  as  the  opposition  and  the  judgment  maintaining  it  adds  to  the 
liability  and  debt  of  the  tutor  to  the  heirs  he  represents,  to  that  extent 
it  is  in  favor  of  the  heirs  and  against  the  accountant  personally,  and 
from  which  he  should  have  appealed  in  his  personal  capacity. 

The  appeal,  except  as  relates  to  the  claim  and  its  recognition,  most 
therefore  be  dismissed,  and  to  that  extent  the  appeal  is  dismissed,  and 
in  other  respects  maintained. 

On  the  Merits. 
There  was  an  exception  to  the  opposition  on  three  giounds : 

1.  That  there  was  no  cause  of  action. 

2.  Bes  €idjud/i4Mta, 

3.  Prescription. 

Under  the  plea  of  no  cause  of  action,  it  is  urged  that  the  claim  of 
the  opponents  purports  to  be  based  on  a  judgment  rendered  before  a 
justice  of  the  peace,  but  the  amount  and  number  of  judgment  are  not 
given. 

The  title  of  the  suit  is  given,  the  name  of  the  justice,  the  ward  and 
parish  are  stated.  Besides,  in  the  rule  taken  against  the  tutor  to  com- 
pel the  rendition  of  the  account,  there  is  a  complete  description  of  the 
judgment  as  to  amount  due,  and  in  short  in  every  particular  the  oppo- 
sition and  rule  for  accounts  are  but  parts  of  the  same  proceedings. 
The  omission  of  the  amount  was  not,  therefore,  a  fatal  defect. 
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It  waa  contended,  however,  that  the  judgment  in  question  was  ren- 
dered without  citation.  There  appears  to  have  been  a  citation  issued, 
but  no  return  on  the  same.  It  is,  however,  shown  from  the  record  or 
minutes  of  the  proceeding  that  an  attorney  appeared  for  the  defend- 
ants and  filed  a  plea  to  the  jurisdiction,  which  was  ovenuled.  The 
appearance  of  the  attorney  supplied  or  cured  the  want  of  citation. 
21  Ann.  27  ;  23  Ann,  803^  31  Ann.  540  ;  35  Ann.  130. 

Again  it  is  urged  that  the  magistrate  court  was  without  jurisdiction 
to  render  the  jurisdiction. 

As  stated  above,  the  plea  to  the  jurisdiction  was  filed  in  the  very 
suit  in  which  the  judgment  was  rendered  and  in  the  court  before 
which  the  case  was  pending,  and  the  court  held  that  it  had  jurisdiction 
and  overruled  the  plea,  and  no  appeal  was  taken  therefrom.  The 
ruling  on  this  point  was  therefore  final  and  conclusive. 

2d.  We  find  nothing  in  the  record  upon  which'  to  found  the  plea  of 
rea  adjudieata,  and  there  is  no  force  in  it. 

3d.  The  judgment  was  not  prescribed,  since  ten  years  had  not 
elapsed  since  its  rendition.  The  plea  of  prescription  was  properly 
overruled. 

For  the  reason  given  it  is  therefore  ordered,  adjudged  and  decreed, 
that  the  appeal  from  the  judgment  of  the  lower  court,  so  far  as  said 
judgment  adjudicates  a  personal  liability  from.  A.  S.  Toombs  to  the 
heirs  represented  by  him  be  dismissed,  and  in  all  other  respects  the 
judgment  be  affirmed  at  the  cost  of  the  appellant. 


No.  191. 

I  38    759' 

John  G.  Oriol,  Tutor,  et  al.  vs.  E.  B*  Herndon,  et  al.  114  389', 

When  a  coimnnoity  is  aniiqoidated  and  owes  debts,  the  administration  of  the  estate  of      { Jg 
the  hosband  involres  that  of  the  community,  and  the  commnnity  property  may  be  val-      : 


idly  sold  by  the  administrator  of  the  hasbaiid's  succession  for  the  payment  of  commu- 
nity debts. 
2.    In  case  of  sale  by  an  administrator  to  pay  debts,  rules  applicable  to  alienation  of  minor's 
property  do  not  apply,  and  citation  to  heirs  is  unnecessary. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Taylor,  J. 

R.  J,  Looney  and  J.  H,  Shepherd,  for  Plaintiffs  and  Appellants. 
A  lexander  &  Blanchard,  for  Defendants  and  Appellees  : 

The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.     Salvator  and  Ellen  Justi  were  husband  and  wife,  living 
under  the  regime  of  the  community. 
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Tbe  wife  died  in  1872.  and  tlie  huRbaud  about  one  year  later. 

The  wife's  succession  wan  never  opened,  nor  was  any  tntor  to  the 
minor  children  ever  qualified  until  very  recently. 

The  husband's  succession  was  opened,  and  tbe  real  estate  involved 
in  this  suit,  which  stood  in  his  name,  but  was  comnuinity  property, 
was  inventoried  in  his  succession,  and  constituted  the  Kole  asset  ap- 
pearing on  said  inventory. 

The  administrator  filed  a  tableau  of  debts,  amongst  wiiich  apix^ai-ed 
taxes  and  debts  arising  during  the  exist.ence  of  the  community,  and 
due  by  it }  represented  that  he  had  no  means  t4>  pay  the  debts ;  that 
a  .sale  of  the  property  -was  necessary  in  order  to  pay  the  same ;  and 
obtained  an  order  of  sale  accordingly.  After  due  proceedings,  the  sale 
was  made  and  the  property  adjudicated  to  defendant  herein,  who  hn» 
since  held  the  same  as  owner. 

The  plaintiffs,  as  heirs  of  Salvator  and  Ellen  Justi,  bring  this  suit  to 
recover  the  property  on  the  ground  of  nullitj'  of  the  above  ])roceeding6 
and  sale. 

The  grounds  of  nidlity  urged,  are  : 

1st.  That  the  wife's  interest  in  community  property  cannot  be  sold 
under  proceedings  had  in  the  succession  of  the  husband. 

Where  tbe  community  is  unliquidated  and  ow^es  debt«,  the  contrary- 
has  been  held  too  often  to  require  more  than  a  citation  of  authorities. 
Durham  vs.  Williams,  32  Ann.  162 ;  Succession  Cason,  Id.  792 ;  Suc- 
cession Boyer,  36  Ann.  515;  Rillilea  vs.  Bari-ett,  37  Ann.  865;  Succes- 
sion Bright,  38  Ann.  141;  Succession  McLean,  12  Ann.  222. 

2d.     That  the  heirs  were  not  cited  or  made  parties. 

In  case  of  a  sale  by  an  administrator  to  pay  debts,  it  has  been  fre- 
quently held  that  the  rules  applicable  to  the  alienation  of  minor*8 
pi-operty  do  not  apply,  and  that  citation  to  the  heirs  is  unnecessary. 
Carter  vs.  McManus,  15  Ann.  676;  Id.  15  Ann,  641;  Vincent  vs. 
D'Aubique,  19  Ann.  528;  Davidson  vs.  Davidson,  28  Ann.  269.  The 
cases  in  9  La.  580,  and  1  Kob.  381.  cited  by  plaintiffs,  do  not  apply. 

Judgment  affirmed. 


No.  193. 

Vl(?KSBlJRG,    ShKKVEPOIIT    AND    PACIFIC    RAILROAD    VS.   JoilN    LaKE, 
SllEKIFK  AND  Ex-OFFICIO  TaX  COLLECTOR. 

The  actiou  of  the  police  Jury,  nitting  as  a  board  of  reviewers,  in  of  a  quasi  Judicial  charac- 
ter, and  Rhonld  not  be  disturbed  except  for  cogent  reasons  and  opon  cloar  and  «alisfair- 
tory  proof  of  error  in  assessment. 
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APPEAL  from  tbe  First  District  Court,  Parish  of  Caddo. 
Taylorf  J. 

Wise  i&  Hemdon  for  Plaintiff  and  Appellant. 

Land  dt  Land  and  M,  8.  Cram^  District  Attorney,  for  Defendant  and 
Appellee. 

The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  The  plaintiff  company  claim  that  a  portion  of  their 
line  of  railway,  situated  in  the  parish  of  Caddo,  with  its  rails,  road- 
beds, etc.,  being  of  about  twenty  miles  in  length,  was  by  the  assessing 
o£Bceis  thereof  placed  upon  the  parish  assessment  rolls  for  the  year 
1885,  at  a  valnation  of  $170,000,  and  that  said  assessment  and  valua- 
tion is  erroneous  and  greatly  in  excess  of  the  actual  cash  value  of 
same,  "and  is  not  equal  and  uniform,  with  assessments  of  similar  pro- 
perty situated  in  other  parts  of  the  State  of  Louisiana,  of  equal  or 
great4)r  value. 

Th^y  allege  the  true  value  of  their  property  to  be  not  more  than 
$4,000  per  mile,  i.  e.,  $80,000  for  that  section  of  their  railway  and  ap- 
purtenances, and  they  pray  that  the  assessment  be  reduced  to  that 
rate  per  mile. 

The  defendant  avers  that  the  plaintiffs'  property  was  lawfully  and 
fairly  assessed  ibr  the  sum  of  $170,000,  'Hhe  actual  cash  value  of  its 
road-bed,  iron,  tracks,  superstructures  and  other  property  in  Caddo 
parish,  subject  to  taxation,  other  than  lands  and  lots  assessed  separ- 
ately." 

Quite  a  number  <»f  witnesses  were  interrogated  with  regard  to  the 
net  revenues  and  running  expenses  ot  the  road;  also  with  regard  to 
the  date  of  its  construction,  the  cost  of  its  construction,  present  con- 
dition and  approximate  value. 

Plaintiffs  introduced  in  evidence  a  certificate  from  the  Auditor  of 
Public  Accounts,  showing  in  tabulated  form  what  are  the  assessments 
for  the  year  1885  of  different  railways  that  traverse  different  parishes 
of  the  State,  viz :  Illinois  Central,  Mississippi  Valley,  Northeastern, 
Louisiana  Western  and  Texas  Pacific ;  but  it  does  not  include  their  own. 

The  assessment  of  plaintiffs'  property  in  Caddo  was,  in  1884,  as 
follows,  viz: 

ViCKSBUKG,  ShREVEPORT  AND  PAClFir. — 1884. 

City  property $    6,400  00 

Lands 20,000  00 

Bridge 100,000  00 

Track,  etc 100,000  00 

$226,400  00 
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The  assessmeDt  for  1885,  viz : 

Value  of  lands $  30,000  00 

City  property 8,900  00 

Railroad  track,  etc 170,000  00 

$208,900  00 
(Bridge  not  on  roll,  excluded  in  road-bed). 

This  shows  that,  notwitli standing  the  value  of  the  bridge— sepa- 
rately assessed  in  1884 — entered  into  the  assessment  of  plaintiffs'  ''rail- 
road track,  etc.,^'  in  1885,  the  total  assessment  of  their  property  had 
been  reduced  by  the  sum  of  $17,500. 

The  evidence  discloses  that  plaintiffs  made  no  effort  to  have  the  1884 
assessment  reduced,  and  it  may  be  fairly  assumed  that  same  was 
satisfactory. 

The  learned  district  judge,  in  his  written  opinion,  says:  *'  There  can 
be  no  doubt  that  this  bridge  has  increased  the  value  of  that  part  of  the 
plaintiffs'  line  located  in  this  parish. 

*'  Without  the  bridge  this  part  is  valueless,  except  for  the  rent  it 
pays,  and  is  virtually  a  mere  fragment  of  a  road  beginning  at  Shreve- 
port  and  ending  in  an  old  field  in  Texas.  It  has  not  been  operated  by 
the  plaintiffs'  company  for  many  years,  and  is  now  leased  by  the  Texas 
and  Pacific  Company  as  an  inlet  into  Shreveport  from  the  west  and 
north.  The  construction  of  the  bridge  has  connected  plaintiffs'  system 
of  roads  eaft  of  the  Mississippi  and  Red  rivers,  and  greatly  facilitated 
the  handling  of  all  freight  and  passenger  traffic,  which  they  may 
secure  from  the  vast  region  west  of  the  latter.  In  short  the  bridge 
supplies  the  missing  link  in  a  chain  of  railroads  connecting  and  ex- 
tending eastward  from  this  point  to  the  Atlantic,  and  westward  to  the 
Pacific  oceans. 

"In  view  of  these  facts,  it  is  idle  for  plaintiffs  to  deny  that  the 
bridge  has  increased  the  value  of  their  road  in  this  parish.  If  it  has 
not,  it  is  difi&cult  to  understand  why  they  should  expend  so  large  a  sum 
as  $300,000  in  its  construction. 

**  The  police  jury  properly  considered  the  bridge  as  a  factor  in  fixing 
the  general  value  of  the  track  lying  within  this  parish.  *  ♦  They 
could  not  have  done  otherwise  and  not  have  violated  the  law." 

Again:  '' It  sometimes  happens  that  a  railroad  is  more  valuable  in 
one  parish  than  in  another,  or  more  valuable  in  one  than  in  another 
part  of  same  parish. 

"A  great  many  circumstances  go  to  produce  this  inequality  of  value. 
It  may  be  better  constructed,  or  more  recently  repaired,  or  traverse  a 
more  populous  and  productive  country,  or  terminate  in  a  thriving 
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town,  or  have  better  stations,  or  terminal  facilities  at  one  part  than  at 
another. 

'*  In  fact,  a  great  number  of  circumstances  might  be  cited  as  giving 
a  local  value  to  a  road  greater  at  one  point  along  its  line  than  at  others 
in  the  same  parish. 

'^  The  taxing  authorities  of  every  parish  must  take  these  things  into 
consideration  iu  fixing  values,  for  the  obvious  reason  that  they  are 
elements  of  value,  and  their  duty  under  the  law  is  to  assess  this  value 
in  the  parish." 

Again :  '^  The  assessor  of  Caddo  has  nothing  to  do  with  the  valua- 
tion put  upon  railroads  in  tlie  other  parishes,  nor  can  he  regulate  his 
valuation  by  an  average  of  the  several  valuations  of  the  different 
parishes,  or  by  an  approximation  based  upon  the  general  value  of  a 
road  as  an  entirety. 

**  This  can  be  done  only  by  a  State  board  of  equalization." 
Again :  '^  The  board  of  review  took  into  consideration  all  these 
different  elements  of  value.  It  did  not  select  any  one  mile  of  the 
twenty  miles  of  road,  as  for  instance  that  mile  on  which  the  bridge, 
depot,  round-house  and  turn-table  are  situated — which,  of  course,  is 
worth  more  than  ten  times  as  much  as  any  other  mile — and  estimate 
the  value  of  the  whole  road  according  to  the  value  of  this  particular 
mile. 

^'They  assessed  the  whole  twenty  miles  at  $170,000,  and  found  that 
this  amount  represented  the  sum  of  the  values  of  the  several  elements 
considered  of — in  other  words  the  value  of  the  track  and  its  appur- 
tenances which  included  the  bridge." 

The  judge  a  quo  heard  all  the  witnesses  and  carefully,  weighed 
and  considered  their  evidence.  He  concludes  his  opinion  by  say- 
ing :  *'  The  valuation  of  this  property  by  the  assessor  was  reviewed 
by  the  police  jury,  a  body  of  men  supposed  to  be  acquainted  with  the 
value  of  the  different  subjects  of  taxation  in  the  parish. 

''Their  action  in  the  premises  is  quwti  jvdicMy  and  is  presumed  to  be 
based  on  evidence  and  inquiry. 

''  It  ought  not  to  be  disturbed  unless  proved  to  be  erroneous,  and  I 
cannot  say  that  such  proof  has  been  administered  in  this  case." 

We  have  read  carefully  all  the  evidence  in  the  record,  and  it  has 
convinced  us  of  the  correctness  of  his  conclusions. 

Judgment  affirmed. 


I 

J 
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No.  187. 
JcLiA  C.  McKenzie  et  al.  vs.  CtAbriklla  Bacon  et  ai. 

A  aiiit  for  the  diaaolntion  of  the  sale  of  immovable  property,  coapled  with  a  demand  for 
posseBRion,  is  not  a  purely  personal  action,  as  it  involves  mainly  the  ownership  of  an 
immovable;  it  partakes  of  the  nature  of  a  proceeding  in  rem. 

Hence  snch  a  suit  may  properly  be  brought  in  the  parish  where  the  property  is  situated, 
and  in  such  a  case  non-resident  defendants  may  properly  be  cited  through  a  curator  ad 
hoe  without  the  necessiey  of  subjecting  their  property  under  the  control  of  the  court 
by  process  of  attachment. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Taylor,  J. 


ff,  C,  Miller,  F.  L.  Eichardston  and  Watkim  &  Watkins,  for  Plaintiffs 
and  Appellants : 

1.  An  actiou  fur  the  rt2V«»ndication  of  real  propeity  is  propetly  brought  beforp  the  court 
having  jurisdiction  over  the  property.    C.  V.  art.  163  ;  CO.  .')6. 

2.  Absent  defendants  in  snch  an  action  may  be  represented  by  a  curator  ad  hoe^  6  Ann.  648. 

3.  It  thn  absent  defendant  is  not  a  necessary  party,  the  suit  should  not  be  dismissed  as  to 
other  defendants  who  have  been  cited  and  have  not  pleaded  to  the  jarisiUctiuu.    Ibid. 

4.  An  action  for  revendication  of  real  property  is  not  a  personal  action.    (>'.  P..  art  41. 

5.  "A  curator  ad  hoe  may  be  appointed,  if  the  absentee  becomes  a  necessary  party  to  a 
suit  between  other  parties  lawfully  in  court.    Field  vs.  Delta.  IM  Ann  'M. 


71  T»  Land,  curator  ad  hoc. 

Alexander  dt  Blanchard  and    Wise  d-  Herndon,  for  Defendants  and 

Appellees : 

1 .  It  is  now  the  settled  Jurisprudence  of  the  Supreme  Court  of  the  United  States  that,  ex- 
cept in  actions  aftecting  personal  status,  or  in  those  partaking  of  the  nature  of  pfm*eed  - 
ings  in  rem,  like  suits  to  partition  real  estate,  foreclose  mortgages  or  enforce  privileges 
fir  liens,  substituted  service,  as  against  a  non  resident,  can  bo  effectnsl  as  '*  due  process 
of  law,"  under  the  fourteenth  amendment  to  the  Coustitntion  of  the  United  States,  only 
whore,  in  connection  therewith,  property  in  the  State  U  brought  nndei  the  contnri  of 
the  court,  and  is  subjected  to  its  disposition  by  process  adapted  to  that  pur)>ose.  The 
question  being  Federal  in  its  nature,  former  jurisprudence  of  this  court  on  this  subject 
must  yield  to  the  authority  of  the  Supreme  Conit  of  the  United  States.  35  Ana.  11S4 ; 
36  Ann.  796;  95  U.  S.,  565;  98  U.  S..  714 ;  10  L.,  320.  381  ;  Id  Ann.  683 :  83  Ann.  SO ;  5 
R.  418  ;  Story  Cunf  Laws,  pp.  914,  921 :  Bigelow  on  Estoppel,  pp.  S09.  310 ;  lb.,  pp. 
*J12,  213,  814 ;  Cooley's  Const.  Lim.,  pp.  jO-S,  506,  507. 

8.    A  probate  sale  cannot  be  annulled  in  a  suit  to  which  the  vendee  is  not  a  paity.  3  L.  SSS. 

3.  To  rescind  a  sale  so  as  to  place  parties  io  ttatu  quo,  the  parties  to  the  sale  and  the  re- 
clssion  must  be  the  same.    9  Ann.  75. 

A  resolutory  condition  Is  implied  in  all  communicative  contracts,  to  take  offset  in  case 
either  of  the  parties  do  not  comply  with  his  engagements ;  in  this  case  the  ooutract  is 
not  dissolved  of  right ;  the  party  complaining  of  a  breach  of  the  contract  may  either 
sue  for  its  dissolution  with  damages,  or,  if  the  circumstances  of  the  case  permit,  de- 
mand a  specific  performance.    R.  C.  C.  8046. 

Personal  actions  arise  from  contracts  where  one  has  bound  himself  for  his  own  advantage, 
as  by  selling,  purchasing,  hiring  or  letting,  or  by  any  like  contract     C.  P.  89. 

An  action  to  annul  a  sale  on  the  ground  of  non-payment  of  the  purchase  price  is  a  petaoosl 
action,  and  prescribed  by  ten  years. 
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ThlB  suit  is  a  personal  action  to  annul  a  contract,  and  not  a  petitory  action  ajeainst  the 

noni-esident  defendants  to  recover  a  tract  of  land.    No  such  action  woald  lie  against 

said  non-residents  l>ecan8e  tbey  are  not  in  possession  by  agent,  lessee  or  otherwise. 

C  P.  43. 

Neither  is  this  snlt  a  petitory  action  against  the  vendees  of  Donaldson,  becaase  no  snch 

action  would  lie  agsinst  them  before  a  judgment  dissolving  the  sale  f^om  Donaldson  to 

White  was  dulj  obtained  and  became  flnal. 

A  non .resident  vendor  cannot  be  called  in  warranty  merely  by  the  appointment  of  a 

curator  od  hoc,  and  a  judgment  rendered  against  him .    Pagett  vs.  Curtis,  15  Ann.  451 ; 

Steel  Ts.  Smith  9  Ann.  171. 


The  opinion  of  the  Court  was  delivered  by 

PocHi,  J.  Plaintiffs  bronght  their  action  for  the  dissolution  of  a 
sale  of  an  immovable  for  non-payment  of  the  price,  and  filed  it  in  the 
l>ari8h  of  Caddo,  where  the  property  is  situated.  They  sought  to  bring 
the  non -resident  heirs  of  the  original  vendee  into  court  by  means  of 
the  appointment  of  a  fynrator  ad  hoc.  The  other  and  successive  ven- 
dees and  their  legal  representatives  are  all  residents  of  the  State. 

The  curator  excepted  to  the  jurisdiction  of  the  court  on  the  ground, 
substantially,  tliat  the  non-resident  defendants,  who  own  no  property 
ill  this  State,  and  against  whom  no  attachment  has  been  sued  out, 
could  not  be  cited  in  the  mode  proposed  by  plaintiffs,  which  mode  does 
not  constitute  '^due  process  of  law'^  within  the  meaning  of  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States. 

This  appeal  is  taken  from  a  judgment  maintaining  that  exception 
and  dismissing  the  suit. 

The  principal  contention  of  the  curator  involves  the  proposition 
that  an  action  for  the  dissolution  of  a  sale  for  non-payment  of  the 
price,  having  for  its  object  the  rescission  of  a  contract,  is  purely  a  per- 
sonal action,  in  which  the  respective  defendants,  vendees,  are  not  sued 
jointly,  and  that  therefore  non-resident  defendants  cannot  be  legally 
brought  into  court  by  process  of  citation  on  a  curator  ad  hoc. 

The  argument  is  not  tenable,  and  finds  no  support  in  the  authoiities 
on  ^vhich  it  is  predicated. 

The  demand  of  plaintiffs  is  two-fold  in  its  character ;  it  embraces 
the  dissolution  of  the  sale  and  the  possession  thereunder  of  the  prop- 
erty. The  pith  of  the  controversy  under  the  issues  thus  tendered  pre- 
sents the  question  of  the  title  or  ownership  of  immovable  property. 

The  demand  for  the  dissolution  of  the  sale  is  a  necessary  st«p  re- 
quired by  law  as  a  means  of  acquiring  possession  of  the  property  by 
the  vendor,  and  that  feature  of  the  proceeding  cannot  be  invoked  aa 
solely  characterizing  the  nature  of  the  action.  The  law  provides  that 
under  the  effect  of  the  resolutory  condition  the  contract  is  not  dis- 
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solved  of  right  by  the  failure  of  either  of  the  parties  to  comply  with 
his  engagements;  the  dissolution  must  be  judicially  enforced.  C.  C, 
arts.  2045,  2046. 

The  legal  effect  of  the  dissolution  of  a  sale  under  the  resolutory  con- 
dition is  to  place  matters  as  though  the  sale  had  never  existed ;  hence, 
it  follows  that  the  practical  result  of  the  judgment  enforcing  the  con- 
dition is  to  restore  the  ownership  and  the  possession  of  immovable 
property  to  the  previous  owner,  the  complaining  vendor. 

These  conditions  lead  to  the  inevitable  conclusion  that  such  a  pro- 
ceeding is  not  a  purely  personal  action  as  contemplated  in  our  Code  of 
Practice,  and  as  understood  in  jurisprudence,  but  that  it  partakes  of 
the  nature  of  a  proceeding'  in  rem. 

As  thus  defined,  the  present  action  falls  within  one  of  the  exceptions 
recognized  as  instances  in  which  a  non-resident  defendant  can  be 
legally  brought  into  court  without  the  necessity  of  bringing  any  of  his 
property  under  the  control  of  the  court.  It  is  thus  clear  that  the  au- 
thorities quoted  by  the  curator  in  support  of  his  contention  do  not 
militate  against  the  views  which  we  have  just  expressed.  Laughlin 
vs.  N.  0.  Ice  Company,  35  Ann.  1184,  and  authorities  therein  cited 
from  the  Supreme  Court  of  the  United  States, 

We  have  considered  the  decision  of  this  court  relied  on  by  the  cura- 
tor in  support  of  his  contention  that  a  proceeding  of  this  nature  is  a 
personal  action.  Those  cases  only  go  to  the  extent  of  subjecting  these 
actions  to  the  term  of  prescription,  which  bars  all  personal  actions  not 
otherwise  enumerated  in  the  Civil  Code  under  the  head  of  prescrip- 
tion. But  in  none  of  the  cases  was  the  court  called  to  define  authori- 
tatively the  precise  nature  of  the  action  in  reference  to  the  classifica- 
tion of  action  in  the  Code  of  Practice. 

In  each  of  the  cases  the  issue  tendered,  and  the  only  adjudication 
made,  involved  the  plea  of  prescription  of  ten  years.  Jones  vs. 
Crocker,  1  Ann.  440 ;  George  vs.  Lewis,  11  Ann.  654  ;  Hunter  vs.  Wil- 
liams, 16  Ann.  130. 

The  only  reference  to  personal  actions  in  either  of  the  cases  is  in  the 
decision  of  the  11th  Annual,  and  we  fail  to  draw  from  it  the  slightest 
inference  that  the  court  intended  to  classify  the  suit  a  personal  actiou. 
The  language  used  by  Judge  Spofford  reads  as  follows  : 

'^  We  conclude  that  the  present  action,  not  being  an  action  of  nuUitv 
or  of  rescision,  is  not  regulated  as  to  prescription  (italics  are  ours),  by 
art.  3507  of  our  Code,  *  •  •  it  falls  rather  within  the  general 
category  of  personal  action,  limited  to  ten  years  by  the  article  8508.** 

It  is  clear  to  our  minds  that  the  question  discussed  was  not  the  clas- 
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BificatioD  of  the  actioD,  bnt  that  the  only  point  made  by  the  court  was 
that,  as  to  prescription,  the  action  for  a  dissolution  of  a  contract  for 
non-compliance  with  the  terms  thereof  must  be  regulated  by  the  pre- 
scription which  applies  to  the  category  of  personal  actions  provided 
for  in  the  article  3508  of  the  Civil  Code. 

We  therefore  conclude  that  the  suit  was  properly  instituted  in  the 
parish  of  Caddo,  and  that  this  is  a  case  which  justified  and  required 
the  appointment  of  a  curator  ad  hoc,  to  represent  the  non-resident 
defendants,  (C.  P.,  166;  C.  C,  56),  and  that  there  is  error  in  the  judg- 
ment appealed  from. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
annulled,  avoided  and  reversed,  that  the  exception  interposed  by  the 
curator  <id  hoc  be  dismissed,  and  that  the  cause  be  remanded  to  the 
lower  court  for  further  proceedings  according  to  law. 

Mr.  Justice  Watkins,  having  been  of  counsel,  recuses  himself. 


No.  189. 
John  T.  Prude  vs.  R.  C.  Morris  and  J.  F.  Lucius. 

Tbere  can  be  uo  contract  of  sale  withoat  a  fised  price.  Where  the  consideration  of  a  con- 
tract called  by  the  parties  a  sale,  is  that  the  transferee  of  the  property  shall  settle 
a  certain  debt  of  the  vendor  on  the  most  advantageous  terms,  without  any  snm  beinK 
named,  and  the  transferee  takes  possession  of  the  property  and  settles  the  debt  and  re- 
cords his  title,  though  the  contract  cannot  be  regarded  a  sale,  yet  a  creditor  of  the  ven- 
dor or  transferor,  who  seizes  the  property,  mast  first  pay  oat  of  the  prooeeds  to  the 
transferee  in  said  contract,  in  possession,  the  amount  that  he,  the  transferee,  had  paid  in 
settling  the  debt  of  the  transferor  or  vendor. 

APPEAL  from  the  Eleventh  District  Court,  Parish  of  Sabine. 
Pierson,  J. 


Pugh  &  Go88  for  Plaintiff  and  Appellee. 
«7.  F,  Smith  for  Defendant  and  Appellant. 

Evidence  which  tends  to  show  the  intention  of  the  parties,  and  to  show  the  real  considera- 
tion in  a  contract  of  sale,  is  dearly  admissible. 

Although  the  vendor  intended  to  defraud  his  creditors,  if  the  real  vendee  was  not  a  party 
to  such  ftaud.  the  sale,  as  to  him,  cannot  be  annulled.  96  Ann.  467;  34  Ann.  8tJ3 ;  19 
L.  S94. 

In  a  revocatory  action  it  must  be  shown  that  the  vendor  was  insolvent,  or  was  not  possessed 
ol  sufficient  property  to  pay  his  debts  at  the  time  of  the  transfer.    38  Ann.  454. 

The  payment  of  a  price  less  than  that  stipulated  in  the  act  of  sale  does  not  make  the  sale 
simulated.    19  Ann.  53. 

Where  the  defendant  in  his  answer  avers  that  the  purchase  was  made  for  a  "good  and  suffi- 
cient consideration,"  and  shows  that  the  sale  covered  an  actual  contract  to  secure  tbe 
payment  of  a  Just  debt,  the  actual  contract  ^ill  be  enforced.  33  Ann.  95 ;  31  Ann.  348  ; 
30  Ann.  9W\ 
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The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  an  action  in  declaration  of  simulation ,  in  which 
the  plaintiff,  an  alleged  creditor  of  the  defendant  Morris,  t^eeks  to 
have  declared  simulated  and  void  a  conveyance  of  certain  property 
described  in  the  potition,  from  Morris  to  his  co-defendant,  Lucius. 

There  is  a  motion  to  dismiss  the  appeal  on  the  ground  tliat  the  mat- 
ter in  dispute  is  under  the  lower  limit  of  the  jurisdiction  of  this  court. 

It  is  true  that  the  debt  sued  for  is  under  $20(H),  but  tho  property 
embraced  in  the  alleged  sale,  according  to  the  pleadings  and  the  esti- 
mates by  several  witnesses  on  the  trial,  exceeds  that  kuui  ;  and  this 
latter  fact  or  consideration,  deteimiues  the  question  of  jurisdiction  in 
favor  of  the  demand  in  suit. 

The  motion  to  dismiss  is  therefore  denied. 


On  the  Merits. 

The  main  questions  involved  in  this  controversy  are  purely  ques- 
tions of  fact,  to  be  governed  by  the  evidence  in  the  record. 

We  find  that  plaintiff  is  a  creditor  of  the  defeudaut  for  the  amount 
claimed  in  the  suit.  The  debt  is  evidenced  by  promissory  notes,  which 
plaintiff  and  defendant  both  testify  on  oath  are  unpaid. 

Upon  the  question  of  simulation  the  evidence  is,  as  usual  in  such 
cases,  very  conflicting.  It,  however,  appears  as  undisputed  fact«,  that 
at  the  time  of  the  alleged  sale  Morris,  the  ostensible  vendor,  was  in- 
debted to  one  Johnson  in  the  sum  of  $21,000,  evidenced  by  his  prom- 
issory note.  A  few  days  after  this  sale,  it  is  shown,  that  Lucius,  thf 
vendee  named  in  the  said  alleged  sale,  settled  this  debt  of  Morris  to 
Johnson,  paying  him  $1125.  This  was  paid,  so  far  as  the  record  dis- 
closes, by  him  (Lucius),  out  of  his  own  means. 

Lucius,  moreover,  swore  on  the  trial  of  the  case,  that  the  considera- 
tion of  the  alleged  sale,  as  agreed  on  and  understood  at  the  time,  he 
tween  him  and  Morris,  was  that  he  should  settle  this  debt  of  Mon-i<9 
to  Johnson,  If  there  was  no  such  agreement,  an  assumption  on  the 
part  of  Lucius,  then  he  paid  out  this  amount  to  J(»huson  gratuitously, 
since  he  was  in  no  manner  bound  to  him  *for  the  debt  apart  from  his 
alleged  assumption  of  the  debt  in  the  act  in  question.  lu  addition  to 
this,  it  is  shown  by  the  testimony  of  Mr.  Smith,  the  attorney  for  the 
holder  of  this  claim,  that  a  short  time  after  this  alleged  sale,  and 
when  he  was  pressing  Morris  for  the  payment  of  the  debt,  he  was  told 
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by  him  (MorriB)  that  under  an  agreement  with  Lucius,  he  (Lucius)  was 
to  pay  this  debt  in  consideration  of  the  transfer  he  had  made  of  his 
stock  of  goods,  etc.,  to  him. 

We  are,  therefore,  forced  to  tlie  conclusion  that,  although  the  price 
expressed  in  the  written  deed  from  Morris  to  Lucius — (1825  cash — was 
a  mere  nominal  price,  in  point  of  fact,  there  was  a  real  considertion 
tion  for  the  contract,  viz  :  the  settlement  of  this  Johnson  debt. 

If  this  was  so,  then  the  act  in  question  was  not  a  pure  fiction. 

The  contract  may  not,  in  truth,  have  been  a  sale  because  the  price 
was  not  fixed  and  certain  ;  but  there  is  a  reality  about  it.  The  effect 
of  it  was  to  place  Lucius  in  possession  and  control  of  the  property 
under  an  apparent  title  in  consideration  of  Lucius  settling  for  Morris  a 
certain  debt. 

It  was  one  of  those  innominate  contracts  closely  resembling  a  pledge. 
After  Lucius  settled  this  debt  by  paying  Johnson  $1,125,  Morris  cer- 
tainly could  not  have  demanded  the  return  of  the  property  without 
reimbursing  Lucius  this  sum  and  the  plaintiff,  as  a  creditor  of  Morris, 
stands  in  no  more  favorable  position.  Lucius  is  entitled  to  reimburse- 
ment for  the  amount  he  has  paid  out. 

The  facts  of  this  case  are  almost  exactly  parallel  with  those  in  the 
case  of  Wang  &  Cottam  vs.  Martin  Finnerty  et  al,  32  Ann.  95,  and  we 
»hall  so  shape  our  decree  as  to  conform  to  the  precedent  found  in  that 
case. 

It  is  therefore  <jrdered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court,  so  far  as  it  decrees  the  payment  by  Morris  to  the  plain- 
tiff of  the  amount  with  interest  therein  specified,  and  maintains  the 
attachment  and  orders  the  sale  of  the  property  seized,  be  and  the  same 
is  affirmed  and  in  all  other  respects  annulled  and  reversed;  and  pro- 
ceeding to  render  such  judgment  as  should  have  been  further  rendered, 
it  is  further  ordered,  adjudged  and  decreed  that  the  property  described 
and  embraced  in  the  contract  between  plaintiff  and  R.  C.  Morris  of 
date  16th  January,  1885,  and  attacked  as  simulated  in  this  suit,  be  and 
the  same  is  decreed  subject  to  plaintiff's  judgment  and  seizure,  but 
that  from  the  proceeds  of  the  sale  of  the  same  J.  F.  Lucius,  defendant, 
be  paid  by  preference  eleven  hundred  and  twenty-five  dollars  with 
legal  interests  on  the  same  from  the  24th  day  of  March,  1885,  the  costs 
of  the  lower  court  to  be  paid  by  the  defendant  Morris,  and  of  this 
Court  by  the  plaintiff. 

49 
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Oriul  et  al.  V8  Moft«  et  mI. 

No.  190. 

I  38    770 ! 

,113  701  John  G.  Oriol,  Tutor,  et  al.  vs.  Mounino  Moss  et  al. 

Want  of  notice  of  onler  of  Aeizare  and  sale  or  of  the  seisnre,  where  (he  defendant  admlni*- 
trator  has  waived  sach  notice,  cornea  within  the  irregularities  refeired  to  in  C.  C  artiole 
3543,  and  are  onred  by  the  prfscription  of  five  jears,  which  mns  against  minors. 

A  purchaser  at  a  Jadicinl  sale  nnder  an  order  of  seisnre  and  sale  of  a  court  of  rorapetsBt 
Jarisdiction,  in  a  proceeding  against  the  legal  representative  of  the  person  In  whoae  sole 
name  the  property  stood  of  record,  without  knowledge,  express  or  implied,  of  the  exist- 
ence of  any  claim  of  a  deceased  wife  in  community,  is  a  purchaser  in  good  failli.  and 
although  the  heirs  of  such  deceased  wife  may  recover  her  share  of  the  property,  they 
are  entitled  to  revenues  only  from  date  of  their  claim,  and  must  reimburse  the  expendi* 
tares  of  defendants,  such  as  taxes. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Taylor,  J. 

B.  J,  Looney  and  J,  H,  Shepherd,  for  Plaintiffg  aud  Appellantci. 
Alexander  dc  Blanchard,  for  Defendants  and  Appellees : 

1 .  Where  minor  heirs  claim  the  property  of  their  ancestor,  for  alleged  illegalf ties  in  tbe 
sale  thereof,  they  must,  as  a  condition  precedent  to  suit,  return  or  offer  to  retara  the 
purchase  piioe  of  the  property  which  enured  to  their  benefit  by  going  to  pay  a  debt 
due  by  such  ancestor.  31  Ann.  3h3.  436;  24  Ann.  124;  26  Ann.  234;  «  Ann.  2GB:  31 
Ann.  174,  891,  1232;   3  Ann.  121. 

2.  All  irregularities  and  informalities  connected  with  or  growing  out  of  any  public  sale  are 
cured  by  the  lapse  of  five  years,  and  this  prescription  mns  agains  minora.  C.  C.  8543; 
21  Ann.  584  ;  24  Ann.  24;  29  Ann.  5:14 ;  33  Ann.  6ri.  1043 ;  34  Ann.  205.  Want  of  notice 
of  seizure,  want  of  actual  seizure,  want  of  appraisement,  and  waiver  of  notice  of  order 
of  seizure  and  sale  by  an  administrator,  have  all  been  expressly  held  to  be  covered  by 
tills  prescription.    24  Ann .  24  ;  33  Ann .  1043. 

3.  A  bona  fide  purchaser  at  a  Judicial  sale  is  protected  by  the  decree.  He  la  not  bevnd  te 
lunk  beyond  it.  2  Ann.  466;  14  Ann.  622;  19  Ann.  353 ;  20  Znn.  124  ;  :I2  Ann.  398;  36 
Ann.  444 

4.  A  purchaser  in  good  faith  is  liable  for  rents  only  from  Indloial  demand.  C.  C  3453:  27 
Ann.  398:  34  Ann.  127;  35  Ann.  1090:  38  Ann.  150. 

5.  Su<*h  a  purchaser  is  entitled  to  be  reimbursed  for  all  improvements  made  or  taxes  paid 
by  him  im  the  property.  C.  C.  3453.  And  he  is  entitied  to  be  so  reimbursed,  even  when 
the  title  under  which  he  holds  is  declared  to  be  an  absolute  nullity.  34  Ann.  407.  706:  35 
Ann.  1080. 


The  opinion  of  tlie  Court  was  delivered  by 

Frnnkr,  J.  Plaintiffs  sue  as  children  and  forced  heirs  of  their 
father  and  mother,  Salvator  and  EUen  Justi,  between  whom  existed 
the  community  of  acquets  and  gains,  which  community,  in  1871,  ac- 
quired, by  purchase  in  the  name  of  the  husband,  lot  No.  11,  of  block 
42,  of  the  town  of  Shreveport,  which  is  the  subject-matter  of  tlu« 
controversy. 

Mis.  Justi  died  in  1872.  Uer  succession  was  not  opened,  nor  did  tJie 
father  qualify  as  natural  tutor  of  the  minor  children. 
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In  1873,  after  the  death  of  the  wife,  Justi,  in  whose  name  the  title 
Btood,  granted  a  mortgage  on  the  property  to  secure  a  debt  created  and 
due  bj  himself  individually,  in  favor  of  one  Dalpino. 

Justi  died,  and  his  succession  was  opened  and  administered  by  the 
public  administrator. 

Thereafter,  Dalpino  proceeded,  in  the  district  court,  against  the 
succession  of  Justi,  for  a  foreclosure  of  his  mortgage,  by  executory 
process.  The  attorney  of  the  public  administrator,  and  subsequently, 
the  administrator  himself,  accepted  service  of  the  petition  for  fore- 
closure,  and  waived  all  other  and  further  writs,  notices  and  delays, 
and  agreed  that  the  property  be  sold  on  the  sale  day  of  August, 
according  to  advertisement. 

Notwithstanding  this  waiver,  it  appears  that  all  delays  and  formali- 
ties were  fully  complied  with,  excepting  only  the  notice  of  seizure, 
which,  notwithstanding  the  waiver,  was  issued,  but  only  served  on  the 
attorney  of  the  administrator. 

At  the  sale,  under  these  proceedings,  defendant  became  the  adjudi- 
catee  of  the  property  for  the  price  of  (500,  and  has  since  possessed 
the  same. 

Plaintiffs,  as  heirs  of  their  father  and  mother,  attack  this  proceed- 
ing and  the  sale  under  it,  as  absolute  nullities,  and  claim  the  property 

with  its  revenues. 

I. 

There  can  be  no  doubt  that,  at  the  dissolution  of  the  community, 
Salvator  Justi  became  the  owner  of  an  undivided  half  of  this  property, 
and  that,  as  against  this  half,  his  mortgage  was  perfectly  valid. 

Plaintiffs  claim,  however,  that  the  mortgage  was  inoperative  as  to 
them,  because  it  was  not  recorded  until  after  Justi's  death,  and  be- 
cause, as  forced  heirs,  they  stand  as  creditors  of  the  succession,  citing 
McCarty  vs.  Bond,  9  La.  354 ;  Boyles  vs.  Escofier,  2  Ann.  872 ;  Sue. 
Harkins,  2  Ann.  923 ;  Sue.  Rhoton,  34  Ann.  896,  and  Rev.  C.  C.  2264, 
2266,  3342,  3347,  3363. 

This  position  is  utterly  untenable.  It  is  true  that,  under  the  above 
authorities,  a  mortgage  not  recorded  until  after  the  death  of  the  mort- 
gagee, is  without  effect  against  his  creditors ;  and  it  is  also  true  that, 
in  a  certain  sense,  and  for  the  purpose  of  attacking  disguised  dona- 
tions, simulated  transfers  and  like  devices  of  the  ancestor,  to  defraud 
them  of  their  legitme,  forced  heirs  are  assimilated  to  creditors,  and  are 
granted  similar  rights. 

But,  as  against  real  and  bona  fide  creditors  of  their  ancestors,  they 
have  no  greater  rights  than  other  heirs,  because  their  claim  as  fi^rced 
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heirs  only  attaches  to  the  residue  left  after  payment  of  such  dehu. 
There  is  no  dispute  of  the  validity  and  reality  of  the  debt  and  mort- 
gage of  Dalpino,  and,  even  without  registry,  they  were  bindiug  a« 
against  his  succession  and  heirs  whether  ordinary  or  forced. 

Plaintiff  next  assert  the  nullity  of  the  sale  on  the  ground  of  cer- 
tain nullities  in  the  proceedings,  viz :  Want  of  notice  of  order  of 
seizure  and  sale,  insufficiency  of  waiver  by  administrator  to  cure  same, 
issuance  of  notice  of  seizure  by  sheriff  instead  of  by  clerk  and  service 
on  attorney  instead  of  on  the  administrator. 

The  record  does  not  show  that  the  notice  sei-ved  by  the  sheriff  was 
not  signed  by  the  clerk. 

Even  if  it  did,  the  very  authorities  cited  by  plaintiffs  show  that  such 
defect  could  not  be  urged  to  defeat  the  title  of  a  purchase  at  such  sale. 
Hart  vs.  Pike,  29  Ann.  262 ;  Billgery  vs.  Ferguson,  30  Ann.  86 ;  J>uc. 
Sadler  vs.  Henderson,  85  Ann.  806. 

This,  however,  and  the  mode  of  service  are  of  little  consequence, 
because  all  the  defects  urged  have  been  held  subject  to  the  prescrip- 
tion of  five  years  under  art.  3543  of  the  Code,  which  is  pleaded  herein, 
and,  by  the  terms  of  the  article,  runs  against  minors.  Munholland  V8. 
Scott,  33  Ann.  1043 ;  Allen  vs.  Couret,  24  Ann.  24 ;  Woods  vs.  Lee,  21 
Ann.  506. 

We  are  not  to  be  understood  as  extending  tliis  doctrine  to  entire  ab- 
sence of  notice,  but  only  to  cases  where  there  has  been  a  waiver  or  the 
like,  showing  actual  notice. 

W«  conclude  that  the  judge  a  quo  has  rightly  rejected  plaintiffs*  de- 
mand so  far  as  it  affects  the  husband's  half  of  the  property. 

II. 

There  is  no  controversy  as  to  the  right  of  plaintiffs  to  recover  the 
share  of  their  mother  in  the  property. 

The  only  question  is  as  to  the  relative  rights  of  the  parties  with  re- 
gard to  revenues  and  improvements. 

The  defendant  was  certainly  a  possessor  in  good  faitli. 

She  was  a  purchaser  at  a  judicial  sale,  made  under  a  decree  of  a 
court  of  competent  jurisdiction,  in  a  proceeding  against  the  legal  rep- 
resentative of  the  person  in  whose  sole  name  the  property  stood  upon 
the  records.  Nothing  on  the  face  of  the  proceedings  or  of  the  records 
suggested  any  other  ownership  than  that  of  the  debtor  proceeded 
against ;  nor  is  there  any  hint  that  defendant  had  actual  knowledge,  of 
the  latent  rights  of  Mrs.  Justi,  or  even  that  she  had  ever  existed. 

Defendant  "  jiossossed  as  owner  by  virtue  of  an  act  sufficient  in 
teims  to  transfer  property,  the  defects  of  which  he  was  ignorant  of,'' 
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C  C.  503,  and  had  just  reason  to  believe  herself  the  owner.  C.  C.  3451. 
Hutchinson  vs.  Jamison,  38  Ann.  150  j  Barrow  vs.  Wilson,  38  Ann.  209  ; 
Giddens  vs.  Mobley,  37  Ann.  417 ;  McCloskey  vs.  Webb,  4  Rob.,  205. 

It  follows  that  she  is  only  liable  for  rents  from  judicial  demand,  and 
is  entitled  to  be  reimbursed  the  expenses  she  has  incurred  on  the 
thing.    C.  C.  3453. 

The  defendant  claims,  and  was  allowed  reimbursement  of  half  the 
taxes  which  had  been  paid  on  the  property,  and  this  was  unquestion- 
ably correct.  She  was  also  condemned  to  pay  rent  from  judicial 
demand. 

Judgment  affirmed. 


No.  184. 
William  Enders  vs.  Gingras,  Mulhaupt  &  Co. 

A.  party  who  contracts  with  a  factory  for  the  manafactare  of  certain  goods,  and  rec«iTM  a 
partial  delivery  of  such  without  objectinna  or  complaint  cannot,  subsequently  complain 
as  an  alleged  violation  of  the  manufacturer's  obligation  under  the  contract  that  the 
goods  had  not  been  manufactured  in  conformity  thereto. 

After  the  debtor  has  been  puttn  mora,  his  offer  to  execute  the  contract  under  hla  engage- 
'  ment  comes  too  late. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Taylar,  J. 

Txind  dt  Landy  for  Plain tiflP  and  Appellant : 

1 .  In  order  to  put  the  debtor  in  default,  the  demand  that  the  contract  shall  be  carried  into 
effect  must  be  made  either  by  salt,  in  writing,  by  a  notarial  protest,  or  in  presence  of 
two  competent  wltnenHes     C.  C.  art.  1911 ;  30  Ann.  964  ;  37  Ann.  659. 

il .  The  husband,  who  was  agent  of  his  wife,  is  not  a  competent  wilness  forher  or  her  co-defen- 
dants, all  being  members  of  the  same  firm  and  having  a  common  interest.  C.  G.  8381 ; 
I  Greenleaf,  sec.  :»4,  335,  342;  1  Phil.  Ev.,  hoc.  83 ;  38  Ann.  106. 

3.  Though  there  have  been  repeated  violations  of  a  contract  by  both  parties,  yet  if  neither 
elects  to  consider  it  broken,  and  they  proceed  under  it,  neither  can  be  considered  in  de- 
fault   3  Ann.  285 

4.  In  commutative  contracts,  the  partj'  desiring  to  put  the  other  in  mora  must  perform  or 
offer  to  perform  his  part  of  the  contract.  C.  (J.  1914  ;  and  having  done  so  must  make  his 
demand  as  required  by  Art.  1911,  CO. 

5.  The  facts  stated  in  an  affidavit  for  a  wiit  of  sequestration  are  taken  as  true,  prima  facie. 
15  Ann.  574.  After  pleading  to  the  merits  defendants  cannot  question  the  rogularitj'  of 
the  writ  in  point  of  form,  and  on  the  trial  of  the  merits  the  qaestlon  of  privilege  is  the 
only  one  that  can  be  raised.    7  Ann.  337. 

6.  The  prayer  of  defendants  for  "general  relief  in  reconvention  would  Jnstiry  a  decree 
dissolving  the  contract,  though  the  plaintiff  might  not  be  entitled  to  such  a  decree.  H. 
D.,  p.  734  (4) ;  No,  5,  11  Ann.  69. 

Alexander  &  Blanchard   and  J".  H,  Shepherd j  for  Defendants  and 
Appellees : 
1 .    The  stipulation  in  the  contract  as  to  the  delivery  of  the  bedsteads  on  the  Ist  of  October 
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wftB  waived  by  the  plaintiff.  He  not  ouly  did  not  pat  the  defendants  in  defanlt.  bnt  by 
accepting  the  deliTery  after  that  time,  waived  thia  right  to  claim  a  diaaolation  of  tlu 
contract.     C.  C .  1911, 1912,  1913 ;  8  L.  569 :  18  L.  W ;  1  R.  325 ;  4  Ann.  148,  843. 

S.  By  the  terms  of  the  contract,  plaintiff  bound  himself  to  pa.«-  for  the  bedsteads,  at  tbr 
factory,  on  delivery.  The  plaintiff  having  failed  to  do  this,  defendants  were  no  loafer 
boand  to  continoe  the  delivery.    37  Ann.  835. 

3.  Plaintiff  was  regularly  pat  in  defaalt  by  a  formal  verbal  and  written  demand  la  behalf 
of  defendants,  for  payment  of  the  sum  doe  them  for  famiture  already  delivered,  aeeom- 
piinied  by  a  formal  tender  of  another  lot  then  completed.  This  demand  and  tender  wss 
on  October  13,  and  the  plaintiff  was  thereby  in  defaalt  ftom  that  time. 

Nine  days  after  his  being  thos  in  defaalt  himself,  the  plaintiff  attempted  to  pnt  defeudaota 
in  defaalt. 

"After  the  debtor  has  been  pat  in  mora,  his  offer  to  ezecnte  his  engagement  cornea  too  late 
and  cannot  be  listened  to."    14  Ann.  713 ;  8  R.  161. 


The  opinion  of  the  Court  was  delivered  by 

PooHf^-,  J.    This  litigation  grows  out  of  the  following  contract : 

'^  State  of  Louisiana,  Parish  of  Caddo. — This  contract,  made  and  en- 
tered into  this  day  between  Wm.  Enders  and  Gingras  and  Sellmeyer, 
witnesses  that  the  said  parties  have  entered  into  the  following 
contract : 

*' Wm.  Enders  obligates  himself  to  deliver  to  said  Gingras  and  Sell- 
meyer  200,000  feet  of  beech,  gum  and  pine  lumber  within  one  year 
following  the  date  of  this  contract,  said  lumber  to  be  of  good  mer- 
chantable quality,  for  the  purpose  of  manufacturing  into  furniture  aod 
cut  into  such  dimensions  as  the  said  G.  and  S.  may  require  for  the  pur- 
pose of  manufacturing ;  same  to  be  delivered  on  the  cars  at  ShreTe- 
port,  in  sufficient  quantity  to  keep  the  factory  at  work,  and  of  such 
kind  and  quality  as  the  said  G.  and  S.  may  call  for.  G.  and  S.  are  to 
pay  for  said  lumber  at  the  rate  of  (12.50  per  1000,  and  agree  to  pa.v 
the  freight  on  same  when  delivered,  and  deduct  the  amount  so  paid 
from  tlie  invoice  on  settlement  Ttith  Enders.  The  said  Enders  agrees 
on  his  part,  to  take  all  the  bedsteads  or  other  furniture  made  at  tlie 
factory  of  said  G.  and  S.  within  the  said  year  in  lots  as  finished  at  fac- 
tory,  and  pay  for  same  at  the  prices  agreed  upon  for  same  cuts  or  pho- 
tographs of  the  kind  and  prices  of  said  furniture  are  annexed  to  thU 
contract  as  part  of  it.  The  furniture  to  be  finished  in  a  workmanlike 
manner  in  accordance  with  said  photograph  or  samples,  and  to  be  paid 
for  on  delivery  at  the  factory,  as  follows :  Two-thirds  of  total  amomit 
in  cash  and  the  balance,  one -third,  to  be  credited  on  the  lumber 
account  for  lumber  furnished  by  said  Enders  until  the  same  is  paid. 

*^  Gingrass  and  Sellmeyer  obligate  themselves  to  make  not  less  than 
3000  bedsteads  within  the  year,  one  thousand  (1000)  of  which  to  be 
furnished  by  the  Ist  of  October,  1885. 
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''  ThiR  contract  in  rencAvable  at  the  option  of  both  parties  at  the  end 
of  the  first  year.  Either  party  desiring  to  change  or  cancel  same,  is  to 
give  the  other  party  sixty  days  notice  thereof  prior  to  the  expiration 
of  the  year,  otherwise  this  contract  to  remain  in  force  for  another  year.." 

Mrs.  Mulhaupt  subsequently  became  a  member  of  the  firm. 

Plaintiflrs  demand  is  for  a  dissolution  of  the  contract  on  account  of 
the  violation  of  the  same  by  the  defendants,  for  consequential  damages 
in  the  sum  of  $1386,  *  *  and  for  the  sura  of  $782,  as  the  unpaid 
balance  due  on  the  lumber  turnished  by  him  under  the  contract,  with 
vendor's  privilege  on  the  same.  He  obtained  a  writ  of  sequestration 
of  the  lumber  on  hand,  in  kind  and  in  process  of  manufacture. 

The  defense  is  a  general  denial,  an  averment  of  a  compliance  with 
their  contract  by  the  defendants,  of  the  violation  of  the  same  by 
plaintiff,  and  it  ends  with  a  prayer  for  the  rejection  of  his  demand  for 
a  balance  on  furniture  delivered  to  plaintiff,  and  with  a  demand  in  re- 
convention for  damages  in  the  sum  of  $10,200.     *     * 

Plaintiff  appeals  from  a  judgment  which  rejects  his  demand,  dis- 
solves his  writ  of  sequestration,  and  condemns  him  to  pay  to  defend- 
ants $219.65  as  balance  on  account  of  furniture  delivered  to,  and  ac- 
cepted by  him. 

The  district  judge  rejected  defendants^  demand  in  reconvention  for 
damages,  reserving  their  right  to  claim  damages  on  account  of  the  se- 
questration. 

The  defendants  have  not  prayed  for  an  amendment,  hence  their 
claim  for  damages,  growing  out  of  the  alleged  violation  of  the  contract 
is  eliminated  from  discussion. 

The  pivotal  point  of  the  controversy  hinges  upon  the  alleged  viola- 
tion of  the  contract  by  the  defendants,  and  the  consequent  right  of 
plaintiff  to  sue  for  the  dissolution. 

The  case  was  very  hotly  contested,  numerous  questions  of  law  are 
discussed  by  counsel,  and  the  voluminous  evidence  in  the  record  is 
sadly  conflicting. 

From  that  mass  of  testimony  we  have  reached  the  conclusion  with 
the  district  judge  that  plaintiff  has  failed  to  make  out  his  case. 

It  is  true  that  the  defendants  utterly  failed  to  furnish  the  1000  bed- 
steads which  the  contract  called  for,  by  the  1st  of  October,  but  on  the 
other  hand,  the  record  shows  conclusively  that  plaintiff,  by  his  acts, 
unequivocally  waived  that  feature  of  the  contract. 

He  received  after  that  date,  in  sundry  lots,  more  than  two  hundred 
bedsteads,  on  which  he  made  part  payments  without  complaint  or 
objection. 
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And  the  record  further  shows  that  he  himself  then  became  deticient 
in  the  performance  of  his  obligations  under  tlie  contract,  by  refusing 
or  neglecting  to  pay  the  balance  due  on  the  goods  which  had  been  de- 
livered to  and  received  by  him.  It  was  at  this  juncture  that  he  wa* 
put  in  default  by  the  defendant  by  a  demand  in  writing,  in  which  he 
was  notified  that  some  350  bedsteads  were  in  the  factory  subject  to  his 
order  under  the  contract,  which  demand  was  made  simultaneously  with 
a  demand  for  the  payment  of  the  balance  due  by  him.  Landeche  vs. 
Sarpy,  37  Ann.  335 

We  note,  in  this-  connection,  his  contention  that  the  furniture  de- 
livered to  him  had  not  been  made  in  conformity  to  the  specificatioDS 
agreed  upon,  and  that  the  same  was  not  merchantable.  The  evidence 
does  not  bear  him  out.  It  shorvs  some  slight  and  almost  imperceptible 
differences  between  the  samples  furnished  and  some  pieces  of  the 
furniture  made  and  delivered,  but  not  suificient  to  justify  even  a 
complaint. 

And  again,  his  own  conduct  in  receiving  the  same  without  objection, 
in  not  contesting  the  correctness  of  the  bill  therefor,  confirms  that  con- 
clusion, and  estops  him  from  lat«r  complaints  on  that  score. 

The  record  there  shows  that  some  nine  days  after  he  had  been  form- 
ally put  in  default,  he  made  the  attempt  to  put  the  defendant  in  mora 
by  serving  on  them  a  written  notice  to  comply  with  their  contract. 

His  demand  for  the  dissolution  of  the  contract  is  in  the  main  predi- 
cated on  that  attempt.     But  it  cannot  avail  hin:  ;  it  came  too  late. 

The  fact  of  his  having  himself  been  previously  put  in  default  debars 
him  of  the  right  to  call  for  the  specific  performance  of  the  contract  by 
the  defendants.  Moreau  vs.  Chairvin,  8  Rob.  161  \  Morrison  vs.  Wini- 
berly,  14  Ann.  713. 

We  note  the  logical  suggestion  of  plaintiff's  counsel  that  an  affirm- 
ance of  the  judgment  reudred  below  will  apparently  continue  in  ex- 
istence a  contract  with  which  both  parties  are  manifestly  dissatisfied, 
and  that  more  litigation  will  follow  in  the  wake  of  such  a  condition  of 
tilings.  But  courts  cannot  be  and  are  not  concerned  with  such  consider- 
ations. They  must  decide  the  issues  which  are  presented  by  the  ple^id- 
ings,  and  cannot  go  beyond  those  limits.  In  this  case  the  issue  was 
the  right  of  plaintiff  to  demand  a  dissolution  of  the  contract.  We  find 
against  him,  and  we  can  adjudicate  nothing  else. 

We  note  the  bill  of  exceptions  taken  by  plaintiff  to  the  ruling  of  the 
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district  judge  in  admitting  the  testimony  of  Mulhaupt,  the  husband  of 
one  of  the  members  of  the  firm,  but  as  we  have  not  considered  his 
testimony  at  all,  we  have  obviated  the  necessity  of  a  discussion  on  an 
unimportant  question,  which  we  relegate  to  some  case  in  which  a  solu- 
tion of  the  same  will  be  imperative. 

Judgment  affirmed. 


No.  192. 

A.  R,  Ketcklm  poii  FuEi).  Ketohum  vs.  Texas  and  Pacikic  Rail- 
road Company. 

A  railroad  oampany  is  reapoanible  in  damagefl  for  injuries  sastained  by  a  person  who  is  run 
over  by  one  of  its  engines  at  one  of  its  crossings  on  the  street  of  a  city,  when  it  is 
shown  that  the  engine  was  being  driven  at  a  rate  of  speed  unnsoal  in  a  ilepot  yard,  and 
beyond  the  limits  of  speed  allowed  onder  its  own  regulations,  and  that  no  signals  by 
either  whistle  or  bell  was  given  of  the  approach  of  the  engine- 

A  verdict  of  the  Jury  allowing  ItO.OOO  damages  for  injaries  caused  by  sich  an  accident  to  a 
boy  who  lost  an  arm  then^by,  and  who  belong*  to  a  laboring  family,  will  not  bo  dis- 
'    torbed  on  appeal.    The  allowance  is  not  excessive. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
HickSy  J. 

T.  F,  Bell  for  Plaintiff  and  Appellee. 

Wise  dk  Hemdon  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  The  defendant  company  appeals  from  a  jiidgiiieut  based 
on  the  verdict  of  a  jury,  in  the  sum  of  ten  thousand  dollars  as  dam- 
ages for  injuries  inflicted  on  plaintiff's  minor  son  by  one  of  the  engines 
of  the  company  through  the  alleged  carelessness  of  the  engineer,  one 
of  its  employees. 

The  main  defense  is  the  alleged  contribution  )  negligence  of  the  in- 
jured boy,  who  was  eleven  years  of  age  at  the  time  of  the  accident. 

The  law  of  the  case  is  too  well  settled  in  jurisprudence  to  require 
any  discussion  at  the  present  time. 

The  principles  which  defendant's  counsel  contend  for  find  ample 
support  in  numerous  authorities  including  our  own  reports,  namely : 
that  in  damage  snits  the  party  Injured  cannot  recover  if  he  contributed 
to  produce  the  result,  or  in  other  words,  if  both  parties  are  in  fault, 
neither  can  recover  damages  from  the  other,  and  that  children  who 
have  reached  the  age  of  reason,  can  be  guilty  of  imputable  contribu- 
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tory  neglij^ence  wliicli  will  bar  a  recovery  on  their  part.    Childs  ts. 
R.  R.  Co.,  33  Ann.  154;  Lott  vs.  R.  R.  Co.,  37  Add.  337. 

Bat  the  evidence  in  the  record  removes  the  case  far  beyond  the 
doniaiu  of  either  of  the  rules ;  it  satisfactorily  establishes  the  follow- 
.  ing  state  of  facts : 

The  accident  occurred  in  the  city  of  Shreveport  at  a  railroad  cross- 
ing on  one  of  the  streets,  the  only  avenue  to  a  large  cotton  oil  mill,  to 
which  an  average  of  one  hundred  vehicles  are  driven  each  day,  and 
which  is  situated  nearly  opposite  the  defendant's  main  depot  in 
Shreveport,  from  which  it  is  separated  by  the  railroad's  main  and  two 
switch  tracks. 

The  boy  hail  gone  into  the  mill-yard  on  a  wagon  loaded  with  cotton 
seed,  and  uftor  the  wagon  had  been  emptiiMl  of  its  load,  and  was  l>eing 
weighed  on  a  pair  of  scales  under  a  shed  adjoining  the  oil  mill  office, 
a  short  distance  from  the  road,  he  undertook,  at  the  i-equcst  of  the 
regular  driver  of  the  wagon,  to  drive  the  team  across  the  track  to  the 
strtset. 

Knowing  that  an  engine  was  taking  water  at  a  tank  at  a  distance  of 
about  360  feet  east  of  the  crossing,  and  that  it  would  soon  pass  at  that 
point,  and  being  prevented  by  buildings  from  seeing  the  engine  from 
the  place  where  the  wagon  stood,  he  took  the  precaution  to  go  out  to 
the  track  to  ascertain  whether  the  engine  was  moving,  and  as  it  was 
yet  standing  still,  he  returned  to  and  in  the  wagon  and  began  to  drive 
out,  but  before  he  had  cleared  the  track  tlie  hind  end  of  the  wagon  was 
stricken  by  the  locomotive,  aud  he  was  thrown  under  the  engiue,  by 
means  of  which  his  arm  was  shattered  and  had  to  be  amputiited  above 
the  elbow. 

The  testimony  shows  that  the  boy  frequently  rode  back  and  forth  in 
that  wagon,  with  the  express  permission  of  his  father  and  of  the  team- 
ster for  the  purpose  of  learning  how  to  drive,  and  that  he  took  evety 
precaution  which  even  mature  experience  could  suggest  to  cross  the 
road  before  the  engine  could  be  on  him.  Hence  we  agree  with  the 
jury  in  the  conclusion  that  no  negligence  can  reasonably  be  imputed  to 
him  in  the  premises. 

On  the  other  hand,  the  preponderance  of  the  evidence  goes  to  show 
that  the  engine  was  driven  at  a  rate  of  speed  unusual  in  a  town  or 
city,  and  far  beyond  the  limit  prescribed  by  the  regulations  of  the  com* 
pany;  and  that  when  the  engine  approached  the  mill,  no  bell  was 
rung  aud  no  whistle  was  blown.  The  limit  allowed  for  speed  in  depot 
yards  is  four  miles  per  hour,  and  the  engine  was  then  running  at  a 
speed  of  ten  to  twelve  miles  an  hour. 
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Oar  concluflioD  ig  therefore  clear  that  the  accident  is  ratioDally  at- 
triba table  to  theae  two  caiiBes  and  to  no  other  circam^tance.  Hence 
it  was  carelessness  and  negligence  on  the  part  of  the  engineer,  for 
which  the  company  must  be  held  responsible. 

That  conclusion  is  fortified  by  the  omission  of  the  company  to  in- 
troduce the  evidence  of  the  engineer  who  had  charge  of  the  engine  at 
the  time  of  the  accident,  which  occurred  in  broad  daylight.  Day  vs. 
R.  R.  Co.,  35  Ann.  694. 

The  measure  of  the  damages  is  the  only  point  left  for  our  consider- 
ation, and  we  note  that  this  question  was  not  discnssed  by  either 
counsel  on  appeal. 

Defendant's  exclusive  hope  of  relief  was  apparently  in  the  conten- 
tion of  contributory  negligence  on  the  part  of  the  injured  boy. 

The  sum  allowed  by  the  jury  at  first  appeared  excessive  to  our  minds. 

But  after  considering  that  the  boy  is  the  son  of  a  laboring  man, 
without  property  or  means,  and  that  for  the  balance  of  his  life  he  will 
be  deprived  of  the  use  of  so  important  a  limb,  absolutely  indispensa- 
ble to  the  performance  of  manual  labor,  we  do  not  feel  justified  to 
disturb  the  finding  of  the  jury. 

Judgment  affirmed. 


No.  178. 
A.  AND  J.  Troustine  &  Co.  vs.  R.  A.  Ware  and  G.  M.  Munn. 

1 .  Any  neicleot.  or  omlaslon  to  obsoire  the  rales  of  this  oonrt  striotly,  in  the  preparation  of 
tnmsoripts  of  the  record  in  the  court  below,  will  subject  the  olerk  to  the  cost  of  repair- 
ing such  neglect,  or  omission ;  and  a  mandate  will  be  directed  to  him,  ottering  him  to 
perform  his  duty  ;  and,  in  the  meantime,  Judgment  on  the  appeal  will  be  sospended. 

3.  The  appellant  is  protected  by  the  tail  certificate  of  the  clerk  where  it  is  not  shown  tha 
he  knew  the  traosoript  to  be  deficient  and  procured  the  certificate  notwithstanding. 

APPEAL  from  the  Second  District  Court,  Parish  of  Bienville. 
Drew,  J. 

2>.  E,  Fatterion  and  J.  A,  Darman,  for  Plaintiffs  and  Appellants. 
Wathin8  d  Watkms  and  O.  M.  Dunn,  for  Defendant  and  Appellee: 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  An  examination  of  this  vory  inartificial  and  compli- 
cated record  has  fully  satisfied  us  that  no  opinion  we  could  render 
would  be  satisfactory  to  ourselves,  or  do  justi3e  to  the  parties  to  the 
appeal. 
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It  appears  from  certificates  of  the  clerk  in  the  record,  that  certain 
important  documents  are  missing  therefrom  ;  others  essential  to  it 
cannot  be  found  in  it ;  few  of  those  it  contains  are  in  their  prox)er 
places  and  order ;  and  the  index  is  very  deficient  and  inaccurate. 

Rule  1,  paragraph  2,  provides  : 

"  The  different  parts  of  a  record  should  be  made  to  appear  in  the 
order  of  their  respective  filings  and  entries  from  the  minutes,  with 
exact  dates." 

lb.,  paragragh  7,  provides  :  "  An  accurate  alphabetical  index  should 
be  attached  to,  and  form  part  of  each  transcript,  affording  reference  to 
particular  pages  of  the  same  (and  with  proper  designations,  or  words 
of  description),  for  the  pleadings,  processes  and  orders  in  the  suit ;  for 
the  depositions  and  testimony  of  each  witness  by  name,"  etc. 

lb.,  paragraph  8,  provides :  "  Any  neglect,  or  omission,  to  observe 
this  rule  strictly  will  subject  the  clerk,  as  aforesaid,  to  the  cost  of  re- 
pairing such  neglect,  or  omission."    Rules  of  Court,  36  Ann. ;  32  Ann. 

The  clerk  who  prepared  this  transcript  has  been  wholly  unmindful 
of  this  rule  and  derelict  in  the  performance  of  his  duty. 

"  The  Supreme  Court,  as  well  as  other  courts,  possesses  the  powers 
which  are  necessary  for  the  exercise  of  the  jurisdiction  given  it  by 
law,  in  all  cases  not  expressly  provided  for  by  the  present  Code."  C. 
P.  877. 

"  If  the  record  be  incomplete  because  the  judge  refuses  to  perform 
any  of  his  duties,  as  to  sign  the  exception  t<'  his  opinion,  or,  if  such 
imperfection  proceed  from  a  similar  refusal  by  the  clerk,  the  Supreme 
Court  shall  direct  a  mandate  to  such  judge,  or  clerk,  ordering  him  to 
perform  the  duty  imposed  upon  him  by  law,  or  by  the  nature  of  his 
office,  and,  in  the  meantime,  it  shall  suspend  its  judgment  on  this 
appeal."    C.  P.  899. 

In  Nathaniel  T.  Edson  vs,  Morris  McGraWy  37  Ann.  294,  this  court 
says  :  "  Where  transcripts  transmitted  here,  under  certificates  attest- 
ing their  completeness,  are  materially  deficient  by  the  fault  of  the 
clerk  making  same,  the  court  will  not  permit  it  then  to  be  patched  up 
by  additional  and  supplemental  transcripts,  but  will  order  the  clerk  to 
make,  at  his  cost,  a  neio  transcript  of  the  record  below,  such  as  he 
should  have  made  at  first  under  the  rules  of  the  law^ ;  and  will  even- 
tually exercise  its  punitory  powers,  and  inflict  a  fine."    R.  S.  1907. 

Again  :  **It  is  apparent  that  the  transcript  was  made  in  utter  disre- 
gard of  the  rules  of  the  court,  and  that,  far  fiom  facilitating,  it  em  bar- 
rases  an  investigation  of  the  case." 
Again  :  "  The  appellant  is  protected  by  the  full  certificate  of  the 
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clerk,  when  it  is  not  shown  that  he  knew  the  transcript  to  be  deficient, 
and  pi'ocured  the  certificate  notwithstanding.'* 

That  opinion  is  aptl^*  suited  to  the  facts  of  this  case.  It  is  therefore 
ordered  ex  propria  mo fu  that  the  clerk  shall  make,  at  his  cost,  a  new, 
perfect  and  complete  transcript  of  the  record  in  the  court  below,  such 
as  he  should  have  made  at  first,  and  in  conformity  to  law  and  the  rules 
of  this  court,  on  or  before  the  next  return  day  ibr  appeals  from  that 
court;  and  that,  in  the  meantime,  this  court  will  suspend  judgment  on 
the  ap))eal. 

Judgment  suspended. 


No.  180.  

P.  C.  Livingston  vs.  P.  Scully.  |  51  hstI 

1 .  An  nctinu  for  daroageR  i  e«iilting  from  the  patnive  violation  of  »  commutative  contract,  or 
one  containing  mntual  Rti]>nlation8  and  covenants  between  the  partiea.  muRt  be  preceded 
by  putting  the  obligor  in  mora,  a«  a  condition  thereto. 

3.  The  want  or  failure  of  the  pInintifiF  to  put  him  in  mora  does  not  oblige  defendant  to  ex- 
cept or  specially  deny  that  fact.  It  is  the  duty  of  the  plaintiff  to  allege  and  prove  it, 
else  be  cannot  recover. 

4    PPEAL  from  tht^  First  District  Court,  Parish  of  Caddo. 
1\.     HickSf  J. 

Yming  (&  Thatchei'  for  Plaintiff  and  Appellee : 

Although  the  contract  be  either  not  comnintative,  or,  if  commutative,  the  reciprocal  oblign- 
tions  are  not  to  be  perrormod  at  the  same  time,  yet  the  party  wishing  to  put  the  other 
in  default  must  be  hininelf  ready,  and  must  otfer  to  receive  the  perfurmauce  at  the  time 
and  place  stipulated  in  the  contract,  or  implied  from  the  nature  of  the  act  to  be  dour, 
etc.    C.  C.  1914,  1913. 

In  a  case  coming  under  either  of  the  two  above  articles  of  the  Civil  Code,  a  demand  on  the 
debtor,  in  order  to  put  him  in  delay,  requires  no  particular  form;  it  is  sufflriont  if  thi^ 
rnle  be  substantially  complied  with.  3  L.  383 :  U  L.  240;  8  R.  160  ;  19  Ann.  8.5 ;  28  Ann. 
T78 ;  23  Ann.  107 ;  6  N.  B.  2.30. 

A  contract  may  be  violated  actively  b^^  doing  incousiHtent  with  the  obligation  it  has  pro- 
posed. Where  there  is  an  active  violation  of  the  contract,  damages  are  dne  from  the 
moment  the  act  of  contravention  has  been  done,  and  the  creditor  is  under  no  obligation 
to  put  the  debtor  in  default  in  order  to  entitle  him  to  his  aclion.    C.  C.  1931,  1932. 

When  an  obligation  has  been  contracted  on  condition  that  an  event  shall  happen  within  a 
limited  time,  the  condition  is  considered  ns  broken,  when  the  time  has  expired  without 
tho  event  taking  place.  If  there  be  no  time  fixed,  the  condition  may  always  be  per- 
formed, and  it  is  not  considered  as  broken  until  it  is  become  certain  the  event  will  not 
happen.     C.  C.  2038;  1.  Ann.  424. 

The  condition  is  considered  as  accomplished  when  the  accomplishment  of  it  has  been  pre- 
vented by  the  party  bound  to  perform  it.    1  Ann.  424. 

If  the  work  be  composed  of  detachtMl  pieces,  or  made  at  the  rate  of  po  much  a  measure,  the. 
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parts  nay  be  deliT^red  separately  ;  and  that  delivery  shall  be  presnmed  to  hare  takes 
place,  if  the  proprietor  has  paid  to  the  iwdertaker  the  price  dne  for  the  parU  of  the 
work  which  have  alreatly  been  completed.  C.  C.  8761. 
Whera  the  object  ot  the  contnot  is  anyihiug  bat  the  payment  of  money,  the  damages  das 
to  the  creditor  for  its  breach  are  ihe  amoaiit  of  the  loss  he  has  sustained,  luid  the  profit 
of  which  he  has  bera  deprived.    C.  C.  1934 ;  5  Ann.  281 ;  2  L.  338. 

Alexander  dc  Blanchard  hikI  J.  H,  Shepherd  for  DefeDdaut  and  Ap- 
pellant: 

1 .  Asa  condition  precedent  to  the  rocovery  or  damages  for  the  passive  violation  of  a  com- 
mntative  oontivct,  the  obligor  must  be  pat  in  mora^  and  this  patting  in  default  mast  be 
alleged  and  proved.  C.  C.  1911,  1913,  1913;  18  L.  88;  8.  B.  408;  3  K.  400;  6  B.  4fiO;  9  R. 
495;  10  R.aS4:  11  Ann.  300;  17  Ann.  33 ;  19  Ann.  l3D;  83  Ann.  513;  87  Ann.  176;  3Q 
Ann.  1185;  37  Ann  650.  835 

a.  Articles  1913  and  1913  of  the  Civil  Code  specially  provide  that  In  order  to  recover  dam- 
ages for  the  passive  violation  of  a  commutative  contract,  the  obligor  most  be  put  in 
mora  as  a  condition  precedent.  Article  1911  provides  the  manner  in  which  the  debtor 
is  to  be  put  in  default.  All  decisions  concur  in  holding  that  this  patting  in  default  ranat 
be  alleged  and  proved.  18  L.  86 ;  ii  B.  498 ;  3  B.  400 ;  6  B.  450;  9  B.  495 ;  10  R.  584 ;  11 
Ann.  300;  17  Ann.  33;  10  Ann.  130;  33  Ann.  513;  87  Ann.  176 ;  30  Ann.  1135;  37  Ann. 
659.  835. 

3.  Even  though  a  contract  be  violated  by  one  or  both  parties  to  it,  if  neither  elect  to  con- 
sider It  broken,  and  they  proceed  under  it,  neither  can  be  oonsidered  aa  having  been  in 
default.    3  Ann.  385. 

4.  The  damage  due  a  party  for  a  breach  of  contract  in  the  absence  of  fraud  or  bad  faith  aw 
the  amount  of  the  loss  he  has  sustained  and  the  profits  of  which  he  has  been  deprived. 

Damages  for  supposed  profits  based  on  the  speculative  opinion  of  witnesses  are  clearly  in- 
admissible. All  damages  must  be  pr*  ven  with  legal  certainty.  Statements  of  items  in 
ghho  without  details,  when  called  for,  are  not  snfBdent.  11  Ann.  300;  37  Ann.  498. 
Evidence  of  that  description  would  open  too  wide  a  door  to  Aand  to  be  reoetved  aa  full 
proof.  3  Ann.  45.  One  may  have  lights  which  he  can  enforce,  bnt  these  rights  may 
also  be  abandoned,  waived  and  surrendered,  by  settlement  without  reaerratlon.  33 
Ann.  41. 

It  follows  whero  either  of  the  parties  to  a  contract  condone  a  breach  of  the  sane  by  pro- 
ceeding under  the  contiact,  after  the  violations  of  conditions  by  the  other,  he  waives  his 
right  to  damages  for  previous  violations. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Plaintiff  sues  for  the  recovery  of  t5000  damages,  result- 
ing from  defendant's  alleged  violation  of  his  contract ;  $870.62  on  open 
account ;  and  for  the  annulment  of  the  contract. 

The  contract  was  entered  into  on  July  1,  1882,  and  contains  i^^ipro- 
cal  covenants. 

Plaintiff  agreed  ^^  to  furnish  all  labor,  tools,  cement  and  all  other 
material  to  be  used  in  the  piers  of  said  bridge,"  (the  railroad  bridge 
across  Red  River  at  Shreveport),  ''  and  set  the  same  in  the  piers,  to  the 
full  satisfaction  of  the  engineer  in  charge,  for  the  sum  of  $8  i>er  cubic 
yard. 
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^^  He  a]so  agrees  to  set  cut  stooe  facings  for  said  piers,  to  be  fur- 
nished at  railroad  bridge  site,  and  farnish  all  labor,  cement,  tools  and 
other  materials  to  be  used  in  construction  of  same,  for  $6  per  ciibic 
yard,  payments  of  ninety  per  cent  to  be  paid  by  said  Peter  Scully,  on 
or  about  the  15th  of  each  month,  or  as  soon  as  received  and  paid  by 
the  railroad  company."  The  remainder  was  to  be  paid  upon  the  com- 
pletion of  the  work  and  its  acceptance  by  the  railioad  company. 

All  the  work  was  to  be  done  under  the  supervision  of  the  engineer, 
in  charge,  and  to  his  full  satisfaction. 

It  further  stipulated  that  plaintiff  should  '^  push  the  work,  and  give 
it  his  own  personal  attention,  and  finish  said  work  on  or  about  the  1st 
of  January,  1883. 

lender  this  contract  defendant  undertook  '^  to  furnish  foundations 
and  such  tools  as  he  may  have  to  spare,  on  work,  free  of  cost,''  etc. 

Plaintiff  alleges  that  Scully  ''made  a  subsequent  verbal  agreement 
with  him  to  pay  for  all  necessary  building  material  contracted  for,  to 
those  delivering  the  mateiial,  about  the  15th  of  the  month  ;  and  also, 
that  he  would  furnish  and  deliver  to  petitioners  all  the  cement  needed 
for  building  said  piers  at  $4.25  per  ban-el. 

He  shows  that  he  was  on  "  hand  promptly  with  men  and  material, 
and  tlie  uecef^sary  arrangements  to  do  and  complete  the  work  accord- 
ing to  contract;"  and  had  made  some  contracts  for  materials,  such  as 
sand,  brick,  etc.,  to  be  furnished ;  and  that  he  was  put  to  a  heavy  ex- 
pense therefor,  and  "  did  his  ])art  of  the  work  in  due  time,  and  was 
not  in  default,"  etc. 

He  represents  that  he  did  •* extra  work  that  was  not  included  in  his 
contract,  and  furnished  money,  lumber  and  material,  etc.,  to  Scully," 
whereby  he  became  indebted  to  him  in  the  sum  of  .^870.25,  for  pay- 
ment of  which  demand  has  been  made. 

He  represents  "  that  said  Scully  did  not  have  the  foundations  for 
the  piers  ready,  so  that  petitioner  could  do  his  part  of  the  work  j  that 
owing  to  dissensions  between  said  Scully  and  the  railroad  company  as 
to  who  should  pay  for  the  sheet  pilings,  and  mistake  as  to  the  amount 
of  dredging  required  for  the  foundations,  and  other  causes,  that  snid 
Scully  should  have  foreseen,  and  provided  against,  the  work  was  delayed, 
and  petitioner  kept  idle,  and  on  expenses,  without  being  able  to  go 
on  with  his  work." 

He  further  alleges  '*  that  in  consequence  of  paid  Scully's  failures  to 
do  as  he  had  promised  and  agreed  to,  petitioner  found  himself  delayed  so 
long,  and  at  such  heavy  loss  and  damage  that  he  was  unwilling  to  suffer 
it  longer ;  and,  even  if  he  had  been,  that  the  failure  of  Mr.  Scully  to 
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comply  with  his  agreemeDt  with  petitioner  in  reference  to  the  brick 
Johnson  was  to  furnish,  and  the  money  due,  as  per  account,  caused 
his  debts  to  accumulate,  and  his  credit  to  be  impaired  to  such  an  ex- 
tent that  he  found  it  impossible  to  go  on  with  the  work." 

He  shows  **  that  he  notified  Mr.  Scully  about  the  Ist  of  January, 
1883,  that  he  (Scully)  had  forfeited  his  right  to  hold  him  bound  to  hie 
contract,  and  that  petitioner  (*ould  claim  damages,"  which  he  esti- 
mates to  be  $5000,  for  profits  of  which  he  had  been  deprived. 

In  plaintiff's  amended  petition  he  statx^s  that  Scully  did  not  complete 
the  foundation  of  pier  five  until  September,  1882,  and  pier  six  in 
November,  1882,  and  that  between  those  dates  defendant  ^'  could  have 
had  other  foundations  ready,  but  that  he,  by  positive  order,  peremp- 
torily stopped  all  work  on  the  foundations  and  piers,  and  did  not  per- 
mit it  to  be  begun  again  until  about  the  1st  of  November  following.'" 

He  avers  that  he  made  application  to  Mr.  Alfred  Noble  in  September, 
the  engineer  in  charge,  to  have  the  foundations  of  piers  five  and  six 
got  ready,  so  that  he  could  go  on  with  his  work  ;  and,  afterward  he 
made  a  similar  application  to  Mr.  Patton,  representing  the  defendant 
to  the  same  effect,  "  and  Mr.  Patton  stated  that  he  could  not,  and 
would  not,  do  anything  without  orders  from  defendant,  and  that 
Scully's  orders  were  that  all  work  be  stopped,"  and  that  during  this 
time  he  was  kept  idle,  and  unable  to  comply  with  his  part  of  the  agree- 
ment, and  that  his  time  was  worth  $10  per  day  for  that  time. 

The  defendant,  for  answer,  admits  the  contract  for  the  construction 
of  the  foundations  for  the  piers  for  the  railroad  bridge  a«  evidenced 
by  the  written  agreement  of  July  1st,  1882,  but  denies  that  plaintiff 
has  complied  with  its  tenns,  and  specially  denies  that  plaintiff  "  was 
in  any  manner  forced,  or  compelled  by  him  to  abandon  his  contract, 
and  quit  work,  but  that  said  abandonment  was  the  voluntary  act  of 
plaintiff,  and  wilfully  done,  in  order  to  injure  respondent,  and  retard 
him  in  the  construction  of  the  bridge ;"  that  plaintiff  has  thereby  for- 
feited all  rights  under  it,  and  has  incurred  a  liability  to  him  in  dam- 
ages in  the  sum  of  $5750 ;  and  that  he  owes  him,  in  addition,  the  sum  of 
$1029,  on  open  account,  for  which  sums  he  claims  judgment  against 
the  plaintiff  in  reconvention. 

We  have  thus  analyzed  the  plaintiffs  petitions,  original  and  amended, 
and  defendant's  answer,  because  it  has  been  made  an  important  ques- 
tion in  this  case  whether  the  defendant  was  put  in  mora  as  a  condition 
precedent  to  the  institution  of  this  suit. 

Defendant's  counsel  contend  thfit  it  is  a  condition  precedent  to  the 
recovery  of  damages,  for  the  p««8it'c. violation  of  a  commutative  con- 
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tract,  that  the  obligor  mast  be  put  in  mora,  and  that  this  must  be 
alleged  and  proved. 

Plaintiffs  counsel  insist  that  their  petition  sets  out  an  activef  as  well 
as  A  passive  violation  of  the  written  and  parol  contracts,  and  that  the 
defendant  was  put  in  default  antecedent  to  the  institution  of  this  suit. 

R.  C.  C.  1912,  provides :  ^*  The  effects  of  being  put  in  default  are 
not  only  that,  in  contracts  to  give,  the  thing,  which  is  the  object  of  the 
stipulation,  is  at  the  risk  of  the  person  in  default;  but  in  the  cases 
hereinafter  provided  for,  it  is  a  prerequisite  to  a  recovery  of  damages  and 
of  profits,  and  fruits  or  the  rescission  of  the  contract." 

R.  C.  C.  1913  provides :  "  Id  commutative  contracts,  when  reciprocal 
obligations  are  to  be  performed  at  the  same  time,  or  the  one  immediately 
after  the  other,  the  party  who  wishes  to  put  the  other  in  default,  mu^t,  at 
the  time  and  pUiee  expressed  in  or  implied  by  the  agreement,  offer  to  per- 
form, as  (lie  contract  requires,  that  which  on  his  part  was  to  be  perfcn'med, 
othencise  the  opposite  party  will  not  be  legally  put  in  defauW 

R.  C.  C.  1931  provides:  *'A  contract  ma,\  be  violated  either  act- 
ively, by  dmng  soniethiug  inconsistent  with  the  obligation  it  has  pro- 
posed, or  passively,  by  not  doing  it  at  the  time  or  in  the  manner 
stipulated  or  implied  from  the  nature  of  the  contract." 

R.  C.  U.  19512,  provides:  **When  there  is  an  a>ctive  violation  of  the 
contract,  damages  are  due  from  the  moment  the  act  of  contravention 
has  been  done,  and  the  creditor  is  under  no  (»bligation  to  put  the 
debtor  in  default,  in  order  to  entitle  him  to  his  action." 

R.  C.  C.  1933,  provides :  "When  the  breach  has  been  passive  only, 
damages  are  due  from  the  time  the  debtor  has  been  put  in  default,  in 
the  manner  directed  in  this  chapter." 

Does  the  plaintiff's  petition,  taken  as  a  whole,  charge  the  defendant 
with  an  a^ctive  or  vl passive  violation  of  their  commutative  contract? 

Under  it,  the  defendant  bound  himself  to  furnish  the  foundations  for 
the  piers,  and  certain  tools  and  cement,  and  pay  out  for  plaintiff's 
account  certain  moneys.  Plaintiff  agreed  and  bound  himself  to  furnish 
the  material  and  build  the  piers  and  put  stone-facings  on  them. 

He  alleges  that  he  did  his  part  of  the  work  in  due  time  and  wae^not 
in  default. 

That  Scull>  did  not  have  the  foundations  laid  in  proper  time,  and 
that  for  various  causes  he  **  should  have  foreseen  and  provided  against, 
the  work  was  delayed  and  petitioner  kept  idle,  on  expenses  and  unable 
to  go  on  with  his  work  *  *  and  that  in  consequence  of  said  Scully's 
failure  to  do  so  as  he  had  promised  and  agreed  to,  petitioner  found 
himself  delayed,  etc." 
50 
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He  further  represents  that  Scully  did  not  complete  the  foundation  of 
pier  five  until  September,  1882,  and  pier  six  until  November,  1882,  and 
that  ^'between  those  dates  he  could  have  had  other  foundations  laid, 
but  that  he,  by  positive  order,  stopped  all  work  on  the  foundations 
and  piers,  and  did  not  permit  it  to  be  begun  again  until  about  the  be- 
ginning of  November,  following  " 

These  and  other  allegations  quoted  from  plaintifiTs  petition  clearly 
indicate  that  the  defendant  is  only  charged  with  a  pasHve  violation  of 
the  contract  in  the  sense  of  the  articles  of  the  Code  above  quoted,  an- 
lesB  it  be  in  those  last  quoted ;  but  we  do  not  so  regard  them.  3  Ann. 
285,  McCord  vs.  Feliciana  R.  R. 

In  Gohet  vs.  Municipality,  11  Ann.  300,  the  Court  say :  "When  the 
violation  of  a  contract  is  passive,  it  is  clear  that  the  putting  in  default 
is  a  prerequisite  to  a  recovery  of  damages.  A  violation  is  said  to  be 
passive  by  not  doing  what  was  covenanted  to  be  done,  or  not  doing  it 
at  the  time  or  in  the  manner  stipulated  or  implied  from  the  nature  of 
the  Contract." 

In  Hodge  vs.  Moore,  3  R.  400,  the  Court  say:  *'The  putting  of  a 
debtor  in  default  is,  under  our  law,  a  condition  precedent  t^  the  recovery 
of  damages  or  the  dissolution  of  a  contract.  The  want  of  it  need  not  be 
pleaded  in  defense,  and  can  be  taken  advantage  of  at  any  time,  6  O.  S. 
229;  R.  C.  C.  1906. 

In  Hepp  vs.  Commargre,  10  R.  624,  the  Court  say :  *'This  putting  in 
default  being  under  our  law,  an  indispensable prerequmte  to  sustain  an 
action  of  this  kitid,  it  was  7iot  necessary  to  plead  the  want  of  it  speeiaUy, 
nor  is  it  waived  by  the  defense  set  up  m  the  answer,''^  6  N.  S.  624 ;  13  La. 
229:  .5  R.  83,  Sewell  vs.  Wilcox. 

Ill  6  La.,  152,  Stewart  vs.  Paulding,  the  Court  say:  "In  an  action 
by  the  vendor  against  the  vendee  of  real  estate  adjudicated  at  public 
auction,  the  plaintiff's  request  of  the  defendant  that  he  would  comply 
with  the  terms  of  the  sale,  and  the  defendants  refusal  to  do  so,  is  in- 
sufficient to  put  the  latter  in  default  17  Ann.  32,  Leeds  vs.  Fassuiau  f 
19  Ann.  130,  Pratt  vs.  Craft. 

In  23  Ann.  513,  Dean  vp.  Frellsen,  the  Court  say:  **A  party  who 
brings  suit  for  damages  resulting  from  the  non-fnlfillment  of  an  obli- 
gation on  the  part  of  the  other  party,  must  show,  under  the  general 
issue,  that  he  lias  complied  ivith  all  the  conditions  imposed  upon  himself 
by  the  obligation  before  he  can  be  heard  to  urge  acts  of  violation  by  the 
other  party  as  a  reason  for  not  putting  him  in  default.''  27  Ann.  176, 
Eden  vs.  Lemaudre;  30  Ann.  1125,  Buard  vs.  Boagni. 

In  37  Ann.  659,  Defee  vs.  Covington,  this  Court  held:  "An  actioD 
for  damages  for  a  passive  violation  of  a  contract,  must  be  preceded  by 
a  putting  in  default  of  the  debtor,  aud  such  a  putting  in  mora  must  be 
alleged  in  order  to  justify  the  introduction  of  testimony  on  the  ques- 
tion of  damages. 


SHREVEPORT,  OCTOBER,  1886.  787 

Livingston  vs.  Scully. 

''An  allegation  that  the  debtor  was  put  in  defaalt  by  means  of  a 
formal  demand  on  him  for  the  damages  claimed,  does  not  conform  with 
the  modes  provided  by  the  Civil  Code — and  is  not  legally  sufficient  to 
admit  of  proof  of  damages."    37  Ann.  835,  Land6che  vs.  Sarpy. 

The  only  averment  in  the  petition  on  this  important  point  is  ''  that 
be  notified  Mr.  Scully  about  the  Jst  of  January-,  1883,  that  he,  Scully, 
had  forfeited  his  right  to  hold  him  bound  to  his  contract,  and  that 
petitioner  would  claim  damages." 

We  have  carefully  read  all  the  evidence  in  the  record  and  have 
copied  the  subjoined  extracts  from  the  testimony  of  the  plaintiff  and 
defendant. 

Plaintiff  says :  **  I  failed  to  go  on  with  the  contract  I  had  with 
Scully  because  he  failed  to  pay  monthly  instalments  as  he  promised." 

Again :  ''  I  notified  Mr.  Scully  that  I  was  going  to  quit  the  work. 
I  was  forced  to  do  so.  This  was  about  the  time  I  should  have  com- 
pleted my  work  under  my  contract,"  etc. 

Again  :  ''At  the  time  I  quit  and  notified  Mr.  Scully,  there  were  no 
other  foundations  laid  *  *  and  I  told  him  that  my  contract  had 
ezt>ired." 

Again  :    '*  I  notified  him  that  I  intended  to  quit  and  claim  damages." 

Again :    **  Mr.  Scully  gave  me  money,  but  we  had  no  settlement." 

Scully  Ba3's :  ''  Mr.  Livingston  did  no  work  on  the  bridge  after  the 
estimate  of  December  20,  1882.  This  estimate  covers  all  the  work 
plaintiff  did  on  pier  six. 

''At  the  time  of  the  last  payment  no  claim  was  made  by  plaintiff  for 
any  other  sum  due  him.  Plaintiff  did  no  work  after  this  estimate  was 
paid  him,  and  notified  me  about  the  1st  of  January,  1883,  that  he  had 
quit  work.  He  assigned  no  reason  for  quitting  the  work.  He  wrote 
me  a  note,  but  I  did  not  keep  it.  In  the  note  he  said,  I  recollect,  he 
stated  that  his  time  had  expired  in  which  he  was  to  complete  the  work 
and  that  he  had  quit  it  and  gone  to  doing  something  else." 

The  entire  evidence  of  these  two  gentlemen  is  co  this  effect. 

Instead  of  the  pleadings  and  evidence  furnidhing  proof  of  the  put- 
ting of  defendant  in  mora,  it  clearly  demonstrates  that  such  is  not  the 
case,  but  decidedly  indicates  that  plaintiff  voluntarily  abandoned  his 
contract. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  verdict  of 
the  jury  and  the  judgment  thereon  based  are  annulled  and  set  aside; 
and  it  is  further  ordered,  adjudged  and  decreed  that  plaintiff's  suit  be 
dismissed  at  his  cost  in  both  courts. 

Judgment  reversed. 
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No.  174. 
The  State  of  Louisiana  vs.  Isaac  G.  Grayson. 

Parol  evideuoe  is  inadniisBible  to  prove  the  pendency  of  an  indictment  in  a  court  of  record. 
A  copy  of  the  indictment  and  the  minutes  of  the  coart  showing  its  prenentoieot  and 
filing  would  be  the  beat  evidence  of  the  fact. 

APPEAL  from  the  TweDty-tifbh  District  Court,  Parish  of  Vermilion. 
DeBailUoUf  J. 


B.  O.  Smedes,  District  Attorney,  for  tlie  State,  Appellee. 
CP Bryan  <&  White,  for  Defendant  aud  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  appeals  from  a  sentence  of  two  years'  im- 
prisonment at  hard  labor  for  larceny. 

It  appears  from  a  bill  of  exceptions  in  the  record,  that  a  witness  for 
the  prosecution  was  asked  if  there  was  not  an  indictment  x>endiD^  in 
another  parish  against  the  accused. 

The  question  was  objected  to  on  the  ground  that  oral  testimony 
would  not  be  the  true  evidence  of  the  fact  sought  to  be  proved  and 
that  such  evidence  was  therefore  inadmissible.  The  objection  was 
overruled  and  an  affirmative  answer  to  the  question  given  by  the  wit- 
ness, to  which  ruling  the  counsel  for  the  accused  reserved  his  bill. 

It  is  certain  that  a  copy  of  the  indictment  and  of  the  minuted  of  the 
court  showing  its  presentment  and  filing  would  have  been  the  best  ev- 
idence of  the  fact;  and  we  know  of  no  exception  to  tlie  general  and 
elementary  rule  requiring  the  best  evidence  to  be  produced,  under 
which  this  ruling  of  the  trial  judge  could  be  justified. 

We  can  readily  conceive  that  proof  of  so  damaging  a  fact  as  the 
pendency  of  another  indictment  against  the  accused  waa  calculated  to 
work  great  prejudice  against  him.  In  criminal  cases  especially,  where 
the  liberty  of  a  man  is  at  stake,  the  rules  touching  the  admissfbility  of 
evidence,  should  be  strictly  and  closely  adhered  to.  1  Greenleaf,  sees. 
82,  86;  Wharton  Crim.  Ev.,  8th  ed.,  sec.  152;  12  Ann.  349. 

On  account  of  this  error  we  are  con&trained  to  remand  the  case. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  ap- 
pealed  from  bo.  annulled  and  reversed,  and  the  ease  remanded  to  be 
proceeded  with  according  to  law. 
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No.  173.  ^^^ 

The  State  of  Louibiaka  vs.  Joe  Ticker.  51  im 

51  IIVJ 
The  opinion  recently  iH^ndered  on  a  former  trial  of  this  case  is  reaffirmed ;  and  it  is  further    ^i  UI8 

held  that  where  the  charges  asked  are  applicable  to  the  facts  and  contentions  of  connael      38^  789, 

a«  recited  in  the  bill  of  exceptions,  the  jad;io  ia  not  authorized  to  refase  the  charges 

because,  while  not  denying  the  material  facts  stated,  be  disputes  the  correctness  of  tho 

contentions  of  connael  based  thereon.  .Counsel  has  the  right  to  urge  his  own  theory  as 

to  the  inferences  of  motive  and  Intention  to  be  drawn  fiom  the  facts,  and  to  impress  the 

same  upon  the  jnrv;  snd  tliongh  the  judge  may  take  a  different  view,  the  question  is  to 

be  determined  by  the  jury,  and  in  case  the  jury  fihnuld  concur  with  counsel,  defendant 

has  the  clear  right  to  have  them  instructed  as  to  the  law  applicable  in  such  case. 

APPEAL  from  the  Tiiird  District  Court,  Parish  of  Union. 
Taung,  J. 

J.  A.  W.  L&wry,  District  Attorney,  for  the  State,  Appellee. 

0,A.  KUlgore,  jr,,  and  Jas.  A,  Ramsey  for  Defendant 'and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

F'enner,  J.  The  main  bill  of  exceptions* presented  in  this  record  is, 
in  substance,  identical  with  the  one  which  we  copied  at  length  and 
fully  considered  in  our  opinion  rendered  when  this  case  was  before  as 
in  May  last. 

We  there  held,  quoting  Ihe  s^'llabus:  "  When  a  bill  of  exceptions  re- 
cites the  facts  which  the  counsel  contended  before  the  jury  had  been 
established  by  the  evidence,  and  refers  to  the  evidence  in  support 
thereof  and  asks  for  charges  applicable  to  the  state  of  facts  recited,  the 
judge's  refusal  to  give  the  charges  on  the  ground  that  they  are  inappli- 
cable to  the  case,  is  error,  unless  the  judge  states  tliat  there  was  no 
evidence  in  the  case  supporting  or  teuding  to  support  the  contentions 
of  counsel.  It  is  the  duty  of  the  judge  to  give  full  instructions  to  the 
jury  covering  the  entire  law  of  the  case  as  respects  all  the  facts  proved 
or  claimed  by  counsel  to  be  proved,  provided  such  claim  is  supported 
by  any  evidence." 

We  will  not  encumber  the  Reports  by  an  elaborate  statement  of  the 
facts  recited  in  the  bill  at  great  length,  but  will  refer  therefor  to  our 
former  opinion. 

The  material  facts  recited  are,  that  defendant  was  discovered  armed, 
in  the  early  part  of  the  night,  under  suspicious  circumstances,  at*  the 
door  of  Bryant's  house ;  that  Bryant,  without  warning,  fired  upon  and 
wounded  hinij  that  defendant  retreated  without  returning  the  firej 
that  he  was  pursued  by  Bryant  and  liis  wife,  both  firing  on  him ;  that, 
after  retreating  some  tliirty  yards,  he  got  behind  some  bee-gums  in  the 
yard,  and  from  that  shelter,  Bryant  and  his  wife  still  advancing  and 
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shootiDg,  defendant  fired  upon  them  and  wounded  Bryant.  To  this 
extent  the  facts  recited  are  not  controverted  by  the  judge.  But  tlie 
counsel  further  contended  that  the  evidence  established  that  defendant 
was  retreating  in  good  faith,  trying  to  get  away  from  his  pursueFS  witli- 
out  ii\iuring  them ;  that  he  stopped  behind  the  bee-gums  simply  to  pro- 
tect himself;  that  he  made  no  offensive  demonstratian  until  his  pursu- 
ers were  within  a  few  steps  of  him ;  that  he  then  shot  merely  because 
it  was  absolutely  necessary  to  save  his  own  life,  and  that  he  aimed  at 
Bryant^s  legs  not  in  order  to  kill  him  but  to  stop  his  pursuing  him  and 
shooting  at  him. 

Counsel  for  defendant,  under  the  foregoing  recital  of  facts  and  con- 
tentions, asked  the  following  charges : 

Ist.  A  man  has  a  right  to  drive  a  party  away  from  his  premises  who 
is  there  without  his  authority,  and  if  the  intruder  should  start  away 
immediately  in  good  faith  the  owner  would  have  no  right  to  follow  him 
up;  and  while  still  retreating  in  good  faith  it  should  become  abso- 
lutely necessary  for  him  to  fell  his  pursuer  in  order  to  save  his  own 
life,  he  is  justifiable. 

2d.  That  when  two  parties  have  had  a  difficulty,  if  one  of  them  quits 
the  combat  and  retreats  in  good  faith  and  is  pursued  by  the  otlier,  who 
continues  to  follow  him  up  with  violence  and  hostility,  and  should  it 
become  absolutely  necessary-  for  the  one  retreating  to  turn  and  fell  his 
pursuer  in  order  to  save  his  own  life,  he  is  justifiable,  whether  he  was 
the  aggressor  in  the  beginning  of  the  difficulty  or  not. 

3d.  That  if  the  jury  ohould  find  that  defendant  shot  Mr.  Bryant,  but 
should  conclude  from  the  evidence  that  he  shot  him  simply  to  preserve 
his  own  life  while  he  was  receding  from  Bryant  in  good  faith,  he  would 
be  justifiable  in  law;  and  especially  is  this  the  law  if  they  should  find 
that  Br^^ant  was  pursuing  and  shooting  at  defendant  after  defendant 
was  attempting  to  get  away. 

The  judge  refused  to  give  the  charges,  for  the  following  reasons : 

"  There  was  not  a  particle  of  evidence  on  the  trial  that  pi-oved  or 
tended  to  prove  in  the  slightest  degree  any  retreating  in  good  faith  on 
the  part  of  the  accused,  nor  was  there  any  evidence  to  show  that  when 
shot  by  Bryant  he  immediately  began  to  run  away.  The  evidence,  on 
the  contrary,  was  that  he  retired  very  slowly,  and  also  went  to  show 
that  he  got  behind  the  bee-gums  as  a  place  of  comparative  security  to 
fire  from,  and  that  he  did  not  endeavor  to  leave  the  yard  till  after  he 
had  emptied  both  barrels  of  his  gun  and  perhaps  one  pistol  shot ;  the 
evidence  showed  that  so  far  from  quitting  the  combat,  Joe  Tucker 
kept  it  up  until  his  gun  and  likely  his  pistol  were  emptied. 
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'^  Tbe  eridence  did  not  show  that  Bryant  and  his  wife  were  in  a  few 
steps  of  Tucker  when  he  shot  Bryant,  and  there  was  no  evidence  what- 
ever to  show  that  Joe  Tucker  retreated  in  good  faith  to  avoid  the  com- 
bat, nor  did  the  evidence  show  or  tend  to  show  that  he  made  every 
possible  effort  to  get  away,  or  indeed  any  effort  at  all  to  leave  the  pre- 
miseSf  until  his  means  of  offense  were  apparently  exhausted ;  the  evi  • 
dence  showed  that  he  stopped  as  soon  as  he  got  behind  the  bee-gums, 
from  which  point  he  fired  at  Bryant.  So  far  from  the  evidence  show- 
ing that  he  shot  Bryant  in  the  legs  in  order  not  to  kill  him,  it  tended 
strongly  to  show  a  determined  effort  on  his  part,  after  the  shooting 
began,  to  kill  Bryant.^^ 

It  will  be  observed  that  the  judge  does  not  dispute  any  of  the  prin- 
cipal facts  set  forth  in  the  bill,  viz :  that  defendant  was  fired  upon  and 
wounded  without  warning ;  that  he  retreated  or  retired ;  that  he  was 
pursued  with  repeated  firing  -,  that  he  got  behind  the  bee-gums  and 
only  then  fired  upon  his  pursuers  who  still  advanced,  and  wounded 
Bryant.  He  only  differs  with  counsel  as  to  the  speed  with  which  de- 
fendant retired }  as  to  Clie  motive  of  his  retreat;  as  to  his  intention  in 
stopping  behind  the  bee-gums;  and  the  like — all  of  which  are  not 
facts,  but  mere  inferences  from  the  facts  as  established  by  the  evi- 
dence. The  judge  may  be  right  and  the  counsel  entirely  wrong  as  to 
the  conclusions  which  they  respectively  draw  from  the  evidence;  but 
the  determination  of  such  questions  is  remitted  to  the  jury,  whose  ex- 
clusive province  it  is  to  weigh  and  give  effect  to  the  evidence. 

Given  the  fact  that  defendant  retreated,  defendant's  counsel  had  the 
clear  right  to  contend  that  the  retreat  was  in  good  faith  and  in  an 
effort  to  escape  without  injuring  his  pursuers.  Given  the  fact  of  his 
stopping  behind  the  bee-gums,  he  had  the  right  to  contend  that  such 
stoppage  was  for  the  purpose  of  protecting  himself  from  injury.  Given 
the  facts  of  the  continued  pursuit  and  firing,  he  had  the  right  to  con- 
tend that  defendant's  firing  in  return  was  to  save  his  own  life  auil 
necessary  for  that  purpose.  And  in  case  the  jury  should  concur  with 
the  counsel's  interpretation  of,  and  inferences  from,  the  facts,  he  had 
the  clear  right  to  have  them  instructed  as  to  the  law  applicable  thereto. 

While  not  doubting  the  sincerity  of  the  respected  judge's  intention 
to  comply  with  our  former  decision,  we  are  reluctantly  constrained  lo 
hold  that  he  has  erred  in  his  construction  of  it  and  in  refusing  the 
charges  asked  for. 

The  remaining  bills  of  exception  have  no  merit  whatever  and  do  not 
require  notice. 

We  may  say  that  the  judge  was  perfectly  right  in  warning  the  jury 
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that  tiie  opinion  of  tluB  Court  in  the  former  case  was  not  to  be  consid- 
ered as  evidence  io  any  manner  affecting  the  facta  of  the  case.  We 
have  nothing'  to  do  with  the  fact<  in  criminal  caseH.  We  deal  with 
them  only  as  hypotheses,  and  say,  ^Hf  the  jury  find  such  and  saeh  to 
be  the  facts,  then  the  law  is  80  and  8o."  But  it  is  for  the  jary  alone  to 
ascertain,  weigh  and  determine  the  facts,  independent  of  judges  of  Dis- 
trict or  Supreme  Courts.  We  say  thus  much  to  guard  any  future  jury 
in  this  case  against  being  misled  in  this  matter. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  verdict  and 
sentence  herein  he  anunlled  and  set  aside,  and  that  the  case  be  re- 
manded to  be  proceeded  with  according  to  law. 


No.  177. 
, The  State  of  Louisiana  vs.  Jim  Jones. 
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I  P?  «I1^  '^  Jnfor  who,  when  sworn  on  bis  voir  dire,  says  that  from  what  he  knows  of  Uie  character  of 
the  accused  he  has  a  little  pr^qdice  against  him,  but  that  this  feeling  can,  in  no  manner, 
affect  his  verdict  and  that  he  will  be  governed  solel/  by  the  law  and  the  evidence,  is  nol 
incompetent. 
Where  the  mortal  blow  is  given  in  one  parish,  bat  death  ensnes  in  another,  the  crime  may 
be  prosecuted  in  either  parish,  and  it  is  not  essential  to  the  validity  of  the  indiotoMui 
in  such  case  that  said  facts  should  be  averred  therein.  The  crime  may  be  chaigtnl  to 
have  been  committed  in  the  parish  where  the  bill  is  found. 
Where  a  person,  after  being  wounded,  sends  for  a  minister  and  declares  to  him  that  he  ex- 
pects to  die,  hub  no  hope  of  recovery  and  continues  to  speak  in  this  strain  till  his  death, 
the  condition  of  mind  prerequisite  to  making  a  valid  dying  declaration,  is  anfBcienily 
proved. 

APPEAL  from  the  Second  District  Court,  Parish  of  Bossier. 
Drew,  J. 

J.  A,  W.  Lowry  and  M.  J.  Grain,  District  Attorneys,  for  the  State, 
Appellee. 

J.  E,  Reynolds  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  was  convicted  of  murder,  and  appeals  from 
a  sentence  of  death  imposed  under  the  unqualified  verdict  of  the  juri*. 

1.  He  first  complains  of  the  ruling  of  the  trial  judge  declaring  one 
George  Gilmer  a  competent  juror. 

This  juror  was  sworn  on  his  voir  dire  and  stated,  quoting:  '^Tbat 
from  his  knowledge  of  the  previous  character  of  the  defendant  that  he 
had  some  little  prejudice  against  the  defendant,  but  that  he  could  lay 
this  aside  and  try  the  case  according  to  the  law  and  the  evidence  re- 
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gardleas  of  this  prejudice  and  do  exact  jastice  between  the  State  and 
defendant,  and  be  governed  by  the  law  and  the  evidence." 

We  know  of  no  law  and  have  been  pointed  to  none  that,  under  the 
condition  of  mind  disclosed  by  the  juror  iu  the  above  statement,  would 
disqualify  him  as  a  juror.  He  was  certainly  competent ;  but  while  so 
holding  we  think  it  the  wiser  course  in  a  judge  to  exclude  from  the 
jury  every  man  who  entertains  even  a  little  prejudice  against  an 
accused  from  a  knowledge  of  his  reputation,  or  other  mere  personal 
grounds. 

2.  A  motion  for  a  new  trial  was  filed  and  was  urged  mainly,  if  not 
exclusively,  on  the  ground  that  the  mortal  blow  had  been  given  in  the 
parish  of  Bossier,  where  the  trial  wa<  had,  but  the  death  ensued  in 
another  parish,  and  that  these  facts  were  not  set  foith  in  tbe  indict- 
ment, and  that  it  was  essential  they  should  have  been  so  averred ;  and 
an  affidavit  of  the  judge  presiding  showing  said  facts  was  annexed  to 
the  motion. 

Of  course,  it  was  an  irregularity  to  seek  to  take  advantage  of  such 
an  alleged  defect  in  the  indictment  and  proceedings  by  a  motion  for  a 
new  trial,  but  inasmuch  as  no  objection  is  found  of  record  against  this 
mode  of  presenting  the  issue,  we  shall  consider  it. 

The  object  of  setting  out  in  an  indictment  the  place  of  death,  is  to 
show  the  jurisdiction  of  the  court  over  the  offense.  Under  the  common 
law,  such  an  omission  or  failure  might  be  fatal  to  the  prosecution. 
Section  988  of  the  Revised  Statutes  of  this  State,  however,  provides 
that  when  a  crime  '^  shall  be  begun  in  one  parish  and  completed  in 
another,  it  may  be  dealt  with,  inquired  of,  tried,  determined  and 
punished  in  either  of  the  parishes  in  the  same  manner  as  if  it  had  been 
wholly  committed  therein." 

Under  this  Statute  the  district  court  of  Bossier,  wheie  the  mortal 
blow  was  inflicted,  was  expressly  clothed  with  jurisdiction  over  the 
offense  and  its  prosecution }  and  in  consideration  of  this  fact,  it  was 
legitimate  and  competent  to  charge  in  the  indictment  found  by  the 
grand  jury  of  that  parish,  that  the  murder  was  therein  committed,  as 
was  done,  and  not  required  to  set  out  in  detail  that  the  death  occurred 
in  one  parish  and  the  mortal  wound  was  inflicted  in  another,  since  the 
place  of  death  need  only  be  averred,  as  before  stated,  for  the  purpose 
of  showing  the  jurisdiction  in  the  court.  The  substantial  fact  charged 
in  the  indictment  was  the  murder,  the  place  where  the  victim  <1ied 
was  an  immaterial  circumstance,  considered  with  reference  to  the  law 
investing  with  jurisdiction  over  the  crime  the  court  of  the  place  where 
the  mortal  stroke  was  given. 
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The  coansel  for  the  accused  cites  the  case  of  the  State  vs.  CammiDgs, 
5  Add.  33i,  as  opposed  to  these  views.  We  do  not  so  constnie  that 
decision,  the  facts  relating  to  the  offense  and  prosecation  are  verj  un- 
satisfactorily and  obscarely  set  oat  in  the  opinion  of  the  Coart,  bnt  if 
there  is  anything  in  that  case  opposed  to  the  doctrine  now  annoanced, 
we  are  not  disposed  to  follow  it.  The  motion  for  a  new  trial  was  prop- 
erly overraled. 

3.  The  counsel  for  the  accused  took  a  bill  of  exceptions  to  the  ad- 
missibility of  a  statement  of  the  murdered  woman,  offered  and  received 
in  evidence  as  her  dying  declarations.  His  objection  to  the  same  was, 
substantially,  that  it  was  not  shown  with  sufficient  certainty  that  at 
the  time  of  the  statement  the  peraon  was  under  an  apprehension  of 
impending  dissolution.  The  evidence  on  this  point,  as  stated  by  the 
trial  judge  in  the  bill  of  exceptions,  is  as  follows : 

''  The  witness  Williams  stated  to  the  court  that  the  deceased  sent 
for  him^  a  minister  of  the  gospel,  to  come  and  pray  for  her,  and  when 
he  reached  her  bed-side  she  told  him  she  sent  for  him  to  pray  for  her, 
that  she  did  not  expect  to  live  and  wanted  the  prayers  of  herself  and 
the  church,  and  that  he  and  some  of  the  members  of  the  church  prayed 
for  her ',  that  he  watched  her  and  was  with  her  until  her  death  •  *  • 
that  at  no  time  did  she  express  any  hope  of  life,  but  all  the  time  aaid 
she  would  not  get  well  and  that  she  felt  and  expected  she  would  die. 
♦  •  •  •  •  Both  physicians  testified  there  was  no  hope  for  her 
recovery." 

This  evidence  shows,  we  think,  that  the  woman  fully  believed  that 
she  would  die,  and  that  the  statement  was  made  under  a  full  sense  of 
approaching  dissolution.  All  authorities  concur  that,  under  similar 
expressions  touching  the  expectation  and  belief  of  death,  the  state- 
ment mu^t  be  regarded  as  a  dying  declaration. 

The  ground  for  the  admission  of  such  a  declaration  as  evidence^  is 
that  in  the  expectation  of  approaching  death,  all  temptation  to  false- 
hood either  from  interest,  hope  or  fear  will  be  renounced ;  and  tiie 
awful  nature  of  the  situation  will  impress  the  declarant  as  strongly 
with  the  necessity  of  telling  the  truth  as  the  solemn  obligation  of  an 
oath.  We  must  infer  from  the  evidence  that  such  was  the  situation  of 
this  party,  and  her  mental  condition  when  her  declaration  was  made. 
She  not  only  declared  once  that  she  had  no  hope  of  living,  bnt  accord- 
ing to  the  evidence,  continued  to  do  so  until  death  came.  Even  if  there 
be  but  one  declaration  of  the  kind,  it  matters  not  that  several  days 
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may  elapse,  as  in  this  case,  before  the  person  dies.    Whart.  Grim.  Ev., 
8th  ed.,  Sees.  281,  283. 

This  completes  the  view  of  the  proceedings  in  tlie  case  as  the 
i*ecord  presents  them,  and  we  can  fln«i  nothing  therein  to  relieve  the 
unfortunate  accused  from  the  impending  sentence. 

Judgment  affirmed. 
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The  Statb  of  Louisiana  vs.  Hal' Matthews. 

The  rale  that  the  Jury  Is  boand  to  iiooept  and  apply  the  law  as  laid  down  by  the  Jadge,  and 
that  it  oanuot  dleregard  it  without  violating  its  oath  and  doty  is  reaffirmed ;  and  it  is  not 
error  to  refuse  a  charge  "that  if  the  Jnry  cannot  conseientionsly  believe  that  the  Jadge 
has  charged  the  law  correctly,  they  do  not  violate  their  oath  in  disregarding  it."  Such 
a  principle  would  utterly  emasculate  and  annul  the  rule. 

It  is  not  essential  that  the  violence  inflieled  by  the  defendant  should  have  been  the  sole 
cause  of  the  death ;  but  if  it  hastened  tbe  termination  of  life,  or  really  contributed,  me- 
diatelyor  immediately,  to  the  death  in  a  degree  sufficient  to  be  a  clear  contributing 
e,  that  is  sufficient 


APPEAL  from  the  Fir.^t  District  Court,  Parish  of  Caddo. 
Hicks,  J. 

M.  8,  Oram,  District  Attorney,  for  the  State,  Appellee. 
«/.  W,  Jonetf  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.    Charges  of  error  are  based  on  five  bills  of  exception. 

Bill  No.  1  is  taken  to  the  refusal  of  the  judge  to  instruct  the  clerk 
to  embody  in  the  transcript  the  form  of  the  oath  administ^ered  to  the 
jury.  The  refusal  was  utterly  inconsequent,  because  the  bill  of  ex* 
ception,  signed  by  the  judge,  contains  the  oath  in  full,  and  it  is  the 
same  which  we  have  heretofore  sanctioned  as  legal.  State  vs.  John- 
son, 37  Ann.  421:  State  vs.  Logan,  id.  778;  State  vs.  Vinson,  id.  792. 

Bill  No.  2  arraigns  the  refusal  of  the  judge  to  charge  thnt,  ''the  jnry 
is  a  co-ordinate  branch  of  the  court  and  your  oath  oh  jurors  obligates 
the  jnry  to  find  a  verdict  according  to  the  law  and  the  evidence  of  the 
case.'^ 

The  judge  did  not  question  the  correctness  of  the  proposition,  but 
refused  because  his  written  charge  fully  covered  the  point.  The  reascn 
is  good,  as  we  find  that  the  written  charge  had  fully  expounded  the 
duty  of  the  jnry  with  reference  to  the  law  and  the  facts  as  laid  down 
by  this  Court. 

Bill  No  3  excepts  to  the  charge  of  the  judge  on  the  subject  of  the 


114    4001 


796  SUPREME  COURT  OF  LOUISIANA. 

state  vs.  Matthewn. 


fauction  of  the  jury  with  refcTence  to  the  law  and  their  dnty  to  aecept 
and  apply  the  law  as  laid  down  by  the  court.  The  charge  is  couched 
iu  the  very  language  of  this  Court  in  State  va.  Vioson,  37  Add.  792 
and  embraces  every  essential  element. 

Bill  No.  4  is  taken  to  the  refusal  of  the  following  charge:  ''If  the 
jury  cannot  conscientiously  believe  that  the  court  has  charged  the  law 
correctly,  they  do  not  violate  their  oath  in  disregarding  it.'^ 

This  Court  has  repeatedly  held  that,  the  jury  is  bound  to  accept  and 
apply  the  law  as  laid  down  by  the  judge,  and  that,  while  it  has  the 
power  to  disregard  it,  yet  in  so  doing,  it  would  violate  its  oath  and 
duty.  State  vs.  Vinson,  37  Ann.  792;  State  vs.  Ford,  id.  465;  Stat^*  vs. 
Johnson,  30  Ann.  905;  State  vs.  Scott,  12  Ann.  386;  State  \8.  Ballerio, 
U  Ann.  81. 

The  charge  invoked  by  connsel  would  utterly  emasculate  and  annul 
the  rule  thus  repeatedly  laid  down,  and  the  judge  aquo  rightly  refused 
it. 

The  5th  and  last  bill  challenges  the  judge^s  refusal  to  give  the  fol- 
lowing charge:  ''Proof  that  the  violence  indicted  by  the  defendant 
was  the  cause  of  the  death  of  the  deceased  is  necessary  :ind  the  evi- 
dence must  connect  the  death  with  the  special  blow  charged.'^ 

The  court  had  already  charged  that,  before  convicting  *'the  jury 
must  be  satisfied  that  defendant  caused  the  death  of  deceased,  either 
wholly  or  in  part.  If  Carey  had  been  already  mortally  wounded,  ^et 
if  defendant  struck  him  with  a  bottle  and  thereby  inflicted  a  wound 
which  hastened  the  termination  of  his  life,  it  was  a  sufficient  killing 
by  defendant." 

This  charge  is  a  correct  exposition  of  the  law,  and  defendant's  coun- 
sel is  quite  in  error  in  his  contention  that  it  applies  only  to  cases  of 
conspirac}'  and  concurrent  injuries  inflicted  by  several  persons.  On 
the  contrary,  it  applies  to  other  contributing  causes  of  death  of  what- 
ever nature.  Thus  Lord  Hale  says:  ''If  a  man  receives  a  wound  not 
in  itself  mortal,  but,  either  from  want  or  neglect  of  helpful  applica- 
tion, it  turns  to  a  gangrene  or  a  fever,  and  that  gangrene  or  fever  be 
the  immediate  cause  of  death,  yet  this  is  murder  or  manslaughter  in 
him  that  gave  the  wound."  1  Hale,  P.  C.  428 ;  see  also  Stat<e  vs.  Scott; 
12  Ann.  274;  3  Greenleaf  £v.  sec.  139. 

And  Mr.  Bishop  summarizes  the  doctrine  thus:  ''Whenever  a  blow 
is  inflicted  under  circumstances  to  render  the  party  inflicting  it  crimi- 
nally responsible  if  death  follows,  he  will  be  deemed  guilty  of  the 
homicide,  though  the  person  beaten  would  have  died  of  other  causes, 
or  would  not  have  died  from  this  one  had  not  others  o{>e rated  with  it;  pro- 
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vided,  the  blow  really  cinitribiitfd  mediately  or  immediately  to  the 
death  in  a  degree  stifficieut  for  the  law's  notice.^'  And  again  :  ''If  the 
person  would  liave  died  from  some  other  cause  already  operating,  yet 
if  the  wound  hastened  tlie  termination  of  life,  this  is  enough,  as  for 
example,  if  he  hud  been  already  mortally  wounded  by  another."  2 
Bisliop  Or.  L.,  sees.  637, 638.   . 

In  a  certain  sense,  every  man  is  born  and  lives,  mortally  wounded; 
that  is,  subject  to  laws  whieh  inevitably  doom  him  to  death.  No  mur- 
der does  more  than  to  hasten  the  termination  of  life. 

We  conclude,  therefore,  that  the  judge  has  correctly  expounded  tlie 
law,  and  that  the  charge  aeked  was  too  broad,  inasmuch  as,  without 
explanation,  it  might  have  conveyed  the  eiToneous  idea  that  it  was  es* 
aentiul  that  the  blow  should  have  been  the  sole  cause  of  the  death. 

Judgment  affirmed. 

No.  ISH. 
The  State  of  Louisiana  vs.  May  Ford. 

1 .     The  eHsential  trleninntA  of  foricery  to  be  charged  AgniuBt  the  nccnsed  nn<[  prored  or<^ 
lbn*e  :— 
lAt.    A  writing,  in  niich  form  a.4  to  bo  npparently  of  some  legal  eflioacy. 
2d.     An  eril  intent,  of  the  wort  deemed  frandnlent,  in  the  mind  of  the  defendant. 
.3d .     A  fulHe  making  of  BUcb  writing. 
S.     A  jury  ought  to  infer  an  intent  to  defraad  the  person  who  wonld  have  to  pay  the  instra- 
ment,  if  it  were  genuine,  nltbuugb  from  the  manner  of  executing  the  forgery,  or  from 
that  person  H  ordinar)*  caation.  it  would  not  be  lilcely  to  impose  upon  biro. 
3.     A  clerical  error  in  writing  a  name  in  an  indictment  cannot  be  invoiced  ««  vitiating  tho- 
pi-oceeding.    33  Ann.  78*2;  36  Ann.  9})3. 

APPEAL  from  the  First   District  Court,  Parish  of  Caddo. 
Hicks  J  J. 

M,  8.  Grainy  Distiict  Attorney,  for  the  State,  Appellee. 

S.  P.  WatU  and  M,  C.  EUtner  for  Defendant  and  AppeU^pt. 

The  opinion  of  the  Court  was  delivered  bv 

Watkins,  J.  The  acciised  appeals  from  a  conTJetion  for  forgerv  and 
asks  a  reversal  of  judgment  and  sentence  on  the  ground  that  **  the 
State  did  not  prove  on  the  trial  that  McKellar  was  indebted  to  Frier- 
son,  or  that  Frierson  was  a  creditor  of  McKellar." 

The  indictment  set*  out  that  the  name  of  S.  J.  Frierson  was  forged 
to  an  order  for  i85  in  raone.v,  which  the  accused  wilfull.v,  falsely  and 
fraudulently  forged,  counterfeited,  uttered,  pulilislied,  and  put  off  as 
genuine ;  and  which  was  presented  to  R.  N.  McKellar-  ^>n  whom  said 
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order  was  drawn— for  payment,  witb  intent  to  cheat  and  defraud  said 
McKellar,  said  May  Ford  well  knowing  Baid  ordei  to  be  fal^,  fraudu- 
lent and  forged  at  time  of  presentation. 

It  appears  that  after  tlie  trial  judge  had  delivered  an  oral  charge  to 
the  jury  the  prisoner's  counsel  requested  hiui  to  give  them  Mie  follovr- 
ing  special  charges,  viz : 

Ist.  That  the  jury  must  he  satisfied  from  the  evidence  that  R.  N. 
McKellar  would  have  paid  the  said  order  had  it  been  genuine,  liefore 
they  could  the  defendant. 

2d.  That  the  jury  niuat  be  satisfied  from  the  evidence  that  the  de- 
fendant foiged  the  name  ofS.J,  Prierson  as  charged  in  the  bill,  and 
not  the  name  of  J.  8.  J.  Prierson,  before  they  could  convict  the  de- 
fendant. 

I. 

These  special  charges  the  trial  judge  declined  to  give  for  reasons 
assigned  in  the  bill  of  exce|»tions  reserved  by  accused,  viz :  ''  The  first 
charge  was  refused  because  the  court  had  charged  the  jury  that  if  the 
order  was  a  forgery,  it  was  sufficient  if  it  had  an  adaption  to  accom- 
plish a  fraud.'* 

Mr.  Bishop  says :  **  The  essential  elements  ot  forgery,  to  be  charged 
against  the  defendant  and  proved,  are  three:— 

1st.  A  writing,  iu  such  form  as  to  be  apparently  of  some  legal  effi- 
cacy. 

2d.  An  evil  intent,  of  the  sort  deemed  fraudulent,  in  the  mind  of 
the  defendant. 

3d.  A  false  making  of  such  writing.  Grim.  Proc.  sec.  400 ;  2  Grim. 
Law,  sec.  523. 

''A  jury  ought  to  infer  on  intent  to  defraud  the  person  who  would 
have  to  pay  the  instrument  if  it  were  genuine,  although  from  the  man- 
ner of  executing  the  forgery,  or  from  that  person's  ordinary  caution,  it 
would  not  be  likely  to  impose  on  him,  and  althongh  the  object  was 
general,  to  defraud  whoever  might  take  the  instrument,  and  the  inten- 
tion of  defrauding,  in  particular,  the  person  who  would  have  to  pay 
the  instrument,  if  genuine,  did  not  enter  into  the  prisoner's  contem- 
plation." Russell  and  Ryan's  British  Grown  Gases,  vol.  1,  p.  291,  Rex 
vs.  Mary  Mazorka;  19  Ann.  396. 

^'If  there  be,  at  any  time,  a  hare  possibiUty  of  fraud,  it  is  enough  to 
constitute  the  offense."  Whar.  Grim.  Law,  p.  338;  Archbold's  Grim. 
Plead.  346;  35  Ann.  1042,  State  vs.  Perguson. 

The  ruling  of  the  court  on  thib  point  was  correct. 
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II. 

The  jadge  further  assigns  that  the  second  charge  was  ^'refused  be- 
cause the  order  had  been  read  to  the  jury  without  objection,  and  the 
jury  were  then  the  sole  judges  whether  it  proved  the  allegations  of  the 
indictment,  as  to  alleged  or  supposed  drawer  or  not. 

If  there  was  a  variance  in  the  name  of  the  supposed  drawer  as  al- 
leged in  the  indictment,  and  that  in  the  order,  objection  should  have 
been  taken  when  offered  in  evidenc'e,  and  the  court  would  have  decided 
whether  there  was  a  variance. 

''And  because  the  court  had  charged  that  the  jury  must  be  satisfied 
beyond  all  reasonable  doubt  that  the  defendant  committed  the  crime 
of  forgery  of  the  order  as  set  out  in  the  pleadings." 

In  35  Ann.  293,  State  vs.  Morgan,  this  Court  say:  ''A  clerical  error 
in  writing  a  name  in  an  indictment  cannot  be  invoked  as  violating  the 
proceeding. 

32  Ann.  782,  State  vs.  Given:    ''A  question  of  variance  between  the  , 
allegation,  and  the  proof  is  to  be  submitted,  under  proper  instructions 
from  the  court,  to  the  jury;  unless  the  variance  is  palpable;  in  which 
case  it  is  not. 

''An  allegation  that  a  banknote  is  payabte  to  ''A  bearer,"  is  supported 
by  proof  of  a  note  payable  to  **A  or  6«arer." 

We  think  the  instructions  given  by  the  trial  judge  to  the  jury,  were 
sufficient,  as  also  the  reasons  he  assigns  for  refusing  the  charge  re- 
quested. 

III. 

In  this  Court  defendant's  counsel  assigns  error  apparent  on  the  face 
of  the  record,  that  ''the  minutes  of  the  court  do  not  show  that  the  de- 
fendant was  present  in  court  when  the  verdict  of  the  jury  teas  rendered, 
T.  p.  10. 

The  minutes  referred  to  as  not  affirmatively  showing  the  presence  of 
the  accused  in  open  court  at  the  time  when  the  jury  delivered  their 
verdict  in  open  court  is  as  follows,  viz : 

"Shreveport,  La.,  Friday,  September  24,  1886. 

"Court  met  pursuant  to  adjournment,  his  Honor,  A.  W.  0.  Hicks, 
judge,  presiding. 

'*  Minutes  of  yesterday  read  and  approved  in  open  court. 

"STATE  OF  LOUISIANA) 

versus  }  Forgery  and  Uttering. 

MAY  FORD.  S 

"Case  called  for  trial.  The  defendanty  May  Ford,  in  open  court,  hav- 
ing been  duly  arraigned  and  pleaded  thereto  not  guilty.    Now  comes 
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the  district  attorney  who  proAeuiites  on  behalf  of  the  State  of  Louisi- 
ana, and  the  prisoner'  at  the  bar  in  his  awn  proper  person  represented  by 
P.  S.  WattR  and  M.  C.  Elstner,  Esqrs.,  who  announced  themRelve^ 
readj-  for  tiial.  Whereupon  came  tlie  folIowin«;  named  jurors  drawn 
from  the  reguhir  panel,  to-wit :  •  ♦  •  making  in  all  twelve  g^ood 
and  lawful  men  of  the  parish  of  Caddo,  duly  empanelled  and  sworn 
who,  after  hearing  the  evi<lence,  argument  of  counsel  and  charge  of 
the  court,  retired  to  consider  of  their  verdict,  and  <m  returning  into 
open  court  do,  upon  their  oaths,  say  :  *  We,  the  jury,  find  the  prisoner 
guilty.'  LOUIS  LEVY,  Foreman." 

All  o^f  these  proceedings  were  bad  upon  one  antl  the  same  day,  and 
without  any  adjournment  of  the  court.  The  prisoner  was  present  in 
open  court  when  the  trial  commenced  and  must  have  been  at  the  close 
wh*»n  the  verdict  was  rendered. 

The  repetition  of  that  jceital  in  the  minutes  would  have  been,  under 
the  circumstances  detailed,  unnecessary.  Had  there  been  an  adjourn- 
'  ment  of  the  court  after  the  jury  retired,  or  had  the  verdict  been  ren- 
dered upon  a  subsequent  day,  chat  recital  in  the  minutes  would  have 
b(ieu  necessary  and  its  omission  fatal. 

Judgment  affirmed. 
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JUDGB8  OF  THE  COURT : 
Hon.  Bdwabd  Bebmudez,  Chief  Justice. 
Hon.  F^Lix  P.  PooHife, 

Hon.  EOBBET  B.  Todd,  S,  Associate  Justices. 

Hon.  Chables  E.  Fenneb, 
Hon.  Lynn  B.  Watkins, 


No.  9761. 
George  L.  Bright  vs.  Adam  Thompson  bt  al. 

Where  the  amoant  in  dispate  is  really  under  the  lower  limit  of  the  Jurisdiction  of  this  Court, 
though  in  the  averments  and  prayer  it  be  greater,  the  claim  will  be  considered  as  ficti- 
tions  and  the  appeal  dismissed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissot,  J. 

Geo.  L.  Bright  and  H.  L.  Edwards  for  Plaintiff  and  Appellant. 
T.  OUmore  dt  Sons  for  Defendants  and  Appellees. 

The  opinion  of  the  Conrt  was  delivered  by 

Bermudez,  C.  J.  The  plaintiff  complains  that  a  line  of  posts  erected 
along  Margaret  Place  and  Camp  street  are  a  nuisance  which  ought  to 
be  abated ;  that  they  will  injure  to  the  extent  of  $2500  his  property, 
which  is  some  three  squares  from  the  *'  Place ;"  that  he  has  so  far  sus- 
tained $200  damages,  and  is  entitled  to  recover  $300  for  attorney's 
fees,  for  the  prosecution  of  this  suit. 
51 
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From  a  jadgment  in  favor  of  defendants  tliis  appeal  is  taken. 

We  have  considered  tiie  evidence  addaced  below,  and  have  failed  to 
find  any  testimony  or  proof  supporting  the  complaint  and  the  damages 
claimed. 

When  on  the  stand,  the  plaintiff  himself  does  not  undertake  to  verify 
his  allegations,  and  when  asked  about  the  damages,  answers :  "  It  is 
hard  to  fix  the  damages  of  a  thing  of  that  kind,"  and  he  proves  none. 

Far  from  showing  that  any  injury  has  been  inflicted  on  the  peti- 
tioner, or  any  one  else,  or  will  be  caused  to  any  person  or  thing,  the 
proof  in  the  record  is  to  the  effect,  that  the  posts  complained  of  are  an 
ornament,  in  every  way  beneficial  to  the  public. 

We  even  notice  an  ordinance  of  the  city  on  the  subject,  which  de- 
clares, "  that  for  the  purpose  of  adding  to  the  usefulness  of  Margaret 
Place,  as  well  as  enhancing  its  beauty,  and  enlarging  its  area,  for  the 
recreation  and  pleasure  of  its  visitors,"  the  portion  of  the  ground  op 
which  the  posts  have  been  erected  was  declared  part  and  parcel  of  said 
Margaret  Park,  and  dedicated  by  the  city  for  that  purpose. 

A  long  line  of  precedents  is  to  the  effect  that,  where  the  matter  in 
dispute  is  really  under  the  lower  limit  of  the  juri8diction  of  the  appel- 
late court,  although  on  the  averments  and  prayer  it  be  greater,  the 
claim  must  be  considered  as  fictitious  and  conferring  no  jurisdictiuu, 
and  the  appeal  must  be  dismissed. 

Following  that  well  established  and  conservative  rule,  we  have  no 
other  alternative  left  than  to  apply  it  to  the  present  litigation. 

It  is  therefore  ordered  that  the  appeal  in  this  case  be  dismissed  at 
appellant's  costs. 


No.  9688. 
Mrs.  Kate  S.  Kent  and  Husband  vs.  Brown  &  Learned. 

In  testJng  the  validitv  of  sales  for  taxes,  tbe  courts  of  this  State  are  Raided  by  tbe  same 
rules  which  prevail  in  Jndicial  sales. 

A  monitioD  which  relates  to  informalities  in  the  decrees  under  which  jadicial  ealea  are  nsde. 
and  to  irregular  and  defective  proceedings  connected  with  the  aalea,  will  core  the  same 
defects  which  are  reached  and  set  at  rest  by  the  prescription  of  five  years  ander  the  pro 
visions  of  Art.  3543,  Civil  Code,  and  both  remedies  may  be  invoked  to  care  informalitiet 
in  the  assessment  and  in  the  sale  for  taxes. 

In  an  assessment  not  absolntoly  void,  a  monition  will  cnre  a  defeet  in  the  desoriptfon  of  the 
property,  in  listing  the  same  on  the  resident  instead  of  nou^reaident  rolls,  an  umiaun 
to  extend  State  and  parish  taxes  on  separate  assessment  rolls,  and  other  errors  aotneees- 
sarily  fatal  to  the  assessment. 

A  complaint  that  the  taxes  for  whioh  property  was  sold  are  excessive,  comes  too  late  after 
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the  sale  is  completed ;  it  may  be  a  good  gronnd  for  an  iignnotlon  bat  not  for  a  snit  in 
nnlUt}. 
A  Judgment  rendered  by  a  court  of  competent  Jarisdiotion  imparts  absolute  verity,  and  has 
the  force  of  tbe  thing  adjudged  until  set  aside  in  a  direct  action  of  nullity;  it  cannot  be 
attacked  collaterally. 

APPEAXi  from  the  Ninth  District  Court,  Parish  of  Concordia. 
Toungy  J. 

Dagg  d  Mason  and  Montgomery  dt  Bansdell  for  Plaintiffs  and  Appel- 
lants : 

The  tax  title  pleaded  by  defendants  is  void  for  the  following  reasons : 
1st,    There  was  no  saflScient  description  of  the  property.    1!.  S.  $$  3366,  3S7S ;  Act  48  of 

1871.  sec.  32 ;  Bur.  380-1;  BIk  on  Tax  Titles,  pp.  136, 137  (a)  148 ;  13  L.  210 ;  6  Ann.  549 ; 

8  Ann.  19 ;  9  Ann.  540 ;  32  Ann.  235;  33  Ann.  550,  1164 ;  37  Ann.  61. 
9d.    The  rolls  were  not  signed  and  sworn  to  by  the  tax  collectors  and  board  of  assessors, 

as  required  by  law.    K.  S.  §$  3274,  3278 ;  Aoto  1871,  No.  42,  sec.  39 ,  BlaokweU,  122-3-4-9, 

281 ;  Burroughs,  274,  296  ;  9  Neb.  397;  6  Neb.  236 ;  33  Ann.  1165-6. 
3d.    The  assessment  in  1867  was  in  name  of  Geo.  F.  Sanderson  instead  of  estate  of  Q.  F. 

Sanderson.    See  33  Ann.  .*>26 ;  35  Ann.  1086 ;  Blackwell.  pp.  150,  280. 
4th.    The  property  was  placed  oi^resident,  when  it  should  have  been  placed  on  non>resi' 

dent  roU.    R.  S.  §  3251 ;  Acts  1670.  No.  23.  $$  19-32 ;    Acts  1871.  No.  42,  §  18 ;  Cooley,  277; 

Blk.  159^^;  34  Ann.  126. 
5th.    No  parish  taxes  were  extended  on  assessment  rolls  as  required  by  Acts  1870,  $  44. 

Nor  were  there  any  separate  rolls  as  required  by  Act  42,  sec.  43,  of  1871 ;  34  Ann.  126. 
6th.    The  parish  taxes  for  the  yean  1870, 1871  and  1872  were  illegal,  being  in  excess  of  the 

State  tax.    34  Ann.  126,  and  authorities  there  cited. 
7th.    The  tax  title  shows  that  the  property  was  sold  to  pay  taACS  which  the  assessment 

rolls  and  the  delinquent  lists,  as  recorded  in  the  mortgage  books,  did  not  show  to  be  due. 
8th.    A  portion  of  the  taxes  for  which  the  property  was  sold  appear  to  have  been  paid. 
9lh.    Lands  sold  at  tax  sale,  under  Act  47  of  1873,  should  not  have  been  divided  into  lots. 
The  judgment  is  void  for  the  following  reasons : 
Ist.    The  Carroll  court  was  without  Jurisdiction  to  appoint  Mrs.  Sanderson  tutrix,  as  she, 

at  the  time,  was  a  resident  of  New  Orleans.    C.  C.  307,  335;  C.  P.  944,  948-9-^  ;  2  Ann. 

71.    The  nullity  appears  on  the  face  of  the  proceediogs.    32  Ann.  891 ;  see  also  Cooiey*s 

Con.  Lim.  503  (407);  11  How.  437. 
2d.    If  legally  appointed,  Mrs.  S.  had  forfeited  her  tutorship  by  marrying  again  without 

provoking  a  family  meeting.    C.  C.  254 ;  3  M.  346 ;  5  Ann.  596 ;  32  Ann.  51. 
3d.    The  co- tutor  was  not  a  party  to  the  judgment. 
4th.    The  Carroll  court  was  without  jurisdiction  r<tHone  pertorue  to  render  judgment.    The 

consent  of  the  tutor  does  not  give  the  court  jurisdiction  over  the  minor.    C.  P.  91. 
5th.    The  judgment  was  by  confession.    The  attorney  who  gave  the  confession  was  with- 
out authority  ftom  the  tutrix.    29  Ann.  600 ;  6  Ann.  115 ;  3  L.  203;  7  Ann.  440.    The  tu- 
trix herself  could  not  have  given  the  confession.    15  Ann.  226 ;  31  Ann,  389;  32  Ann.  906. 
6(h.    The  interests  of  the  tutrix  and  her  ward  were  in  conflict.    The  latter  should  have 

been  represented  by  an  under  tutor.    C.  C.  275;   2  L.  142;   11  R.  120;  21  Ann.  712;   23 

Ann.  617. 

Percy  JRoherU,  Hiram  B,  Steele  and  J.  N.  Luee  for  Defendants  and 
Warrantors. 

Miller  d  Finney,  Conner  dt  Conner  and  W.  T.  Martin  for  the  Citizens' 
Bank,  one  of  the  Warrantors : 

The  judgment  of  a  court  of  competent  jurisdiction  appointing  a  tutrix  cannot  be  attacked 
oollaterally.  Irregularities  in  the  constitution  of  a  family  meeting  cannot  be. urged  col- 
latMraUy  against  the  appointment  of  a  tutrix  made  by  decree  of  a  competent  court  in 
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pursuance  of  authority  conferred  bj  a  family  meeting.     36  Ann.  831 ;  35  Ann.  599:   3S 

Ann.  955,  398,  et  pauim. 
Where  there  ie  no  administrator  appointed,  a  tutor  has  the  right  te  stand  in  court  in  a  auit 

brought  to  enforce  a  debt  against  the  succession.    36  Ann.  744 ;  35  Ann.  296,  591.  eS6.  «f 

pauim. 
A  tax  title  based  upon  a  proper  assessment  conveys  a  valid  title.    37  Ann.  357;  35  Ann.  94; 

33  Ann.  707;  31  Anu  663. 
If  a  tax  title  can  be  set  aside  at  all.  the  owner  thus  dispossessed  will  be  entitled  to  be  main' 

tained  in  all  the  rights  he  may  have  against  the  succession  of  the  owner  of  the  property  ■ 

33  Ann.  395,  396;  31  Ann.  839. 


T]ie  opiDion  of  the  Court  was  delivered  by 

PocHfi,  J.  Plaintiff;  as  the  sole  heir  of  her  deceased  father,  G.  F. 
Sanderson,  claims  ownership  of  the  "Panola"  plantation,  in  the  par- 
ish of  Concordia,  which  was  the  property  of  her  father  at  the  lime  oi 
his  death,  in  1863,  and  which  is  alleged  to  be  now  in  the  possession  in 
bad  faith  of  the  defendants,  as  owners  thereof. 

The  defendants  claim  title  to  the  property  by  right  of  purchase 
from  W.  A.  Peale  for  three-fifths,  and  from  the  Citizens'  Bank,  and 
Mrs.  Georgia  Miller  Smith  for  one-fifth  each,  and  they  call  their  ven- 
dors in  warranty. 

The  warrantors,  defending  the  title  of  their  vendees,  claim  to  derive 
their  former  ownership  from  a  tax  sale  of  the  property  made  in  Decem- 
ber, 1873. 

In  amended  pleadings  the  defendants  set  up  a  judgment  which  they 
hold  by  transfer  from  W.  A.  Peale,  against  the  succession  of  G.  P.  San- 
derson in  the  sum  of  $38,628.01,  with  interest  of  8  per  cent  per  annum 
from  January  1,  1867,  until  paid,  subject  to  a  credit  of  $15,000  of  that 
date,  for  which  they  claim  judgment  in  reconvention  against  plaintiff, 
as  the  sole  heir  of  her  father,  whose  succession  she  has  accepted. 

Alleging  their  possession  in  good  faith,  they  also  claim  reimburse- 
ment of  the  sum  of  $9722  on  account  of  taxes  on  the  property  paid 
hy  them,  and  for  valuable  improvements  placed  thereon  by  them,  dar- 
ing their  possession  thereof,  in  case  of  eviction. 

On  trial  plaintiff  assailed  the  tax  sale  as  a  nullity  by  reason  of 
numerous  illegalities  and  irregularities,  both  in  the  assessment  and  in 
the  sale  for  taxes,  and  she  also  urged  the  nullity  of  the  judgment 
against  her  father's  succession  on  innumerable  grounds  to  be  herein- 
after consideied. 

After  plaintiff  had  developed  her  attack  of  the  tax  sale  as  a  nullity, 
the  defendants  and  warrantors  pleaded  the  exception  of  res  odjudkatA 
in  bar  thereof,  resting  on  a  judgment  rendered  by  the  district  court  of 
Concordia  on  the  24th  of  November,  1874,  confirming  and  homologat- 
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ing  aaid  tax  sale,  in  conformity  with  monition  proceedings  which  had 
been  previously  instituted  and  published,  according  to  law,  by  the 
purchaser  at  said  tax  sale. 

The  district  judge  declared  the  sale  to  be  null,  but  recognizing  the 
validity  and  binding  force  of  the  judgment  pleaded  in  reconvention  by 
the  defendants,  which  he  considered  to  be  in  excess  of  the  real  cash 
value  of  the  property  in  suit,  he  refused  to  adjudicate  the  nullity 
which  he  declared  to  have  been  established  by  the  law  and  the  evi- 
dence of  the  ease,  and  he  rendered  judgment  in  favor  of  the  defendants 
rejecting  plaintiff's  demand  for  the  ownership  of  the  property. 

Plaintiff  has  appealed,  and  defendants  pray  for  an  amendment  look- 
ing to  a  formal  recognition  of  their  title. 

The  grounds  of  nullity  alleged  against  the  tax  sale  are  as.  follows  : 

Ist.  That  the  assessments  for  the  years  1867  to  1872  inclusively,  for 
which  years'  taxes  the  property  was  sold,  is  invalid,  because  the 
assessment  rolls  for  those  years  are  nbt  properly  signed,  sworn  to  or 
filed. 

2d.  That  the  assessment  for  1867  is  invalid  because  the  property 
for  that  year  is  assessed  to  G<^orge  F.  Sanderson,  and  not  to  his  suc- 
cession. 

3d.  That  the  description  of  the  property  in  1867  as  -*  Panola  '^  is 
insufficient. 

4th.  That  the  property  is  assessed  for  all  of  the  above  years  on  tlie 
resident  portion  of  the  rolls. 

5th.  That  all  the  taxes,  State  and  parish,  are  not  extended  on  the 
assessment  rolls. 

6th.  That  during  the  years  1871  and  1872  State  and  parish  taxes  are 
not  extended  on  separate  assessment  rolls. 

7th.  That  the  tax  for  general  parish  purposes  is  in  excess  of  four 
mills  for  the  years  1869,  1870,  1871  and  1872. 

8th.  That  the  taxes  for  which  the  property  was  sold,  according  to 
the  tax  deed,  do  not  correspond  in  amount  with  the  taxes  as  shown  by 
the  assessment  rolls,  delinquent  lists  and  recorded  delinquent  lists. 

9tlr.    That  proper  notices  of  the  sale  were  not  given. 

I. 

Ill  support  of  the  first  ground  of  nullity,  plaintiff  introduced  iu  evi- 
dence, over  defendants'  objection,  certain  assessment  rolls  whicli  had 
been  found  in  the  recorder's  office,  several  of  which  are  open  to .  tlie 
objections  contained  In  that  ground. 

Defendants'  counsel  then  introduced  in  evidence  certificates  from  the 
Attditor^s  office,  showing  the  existence  in  that  office  of  assessment  rolls 
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for  the  Bame  years,  which  were  in  form,  and  they  offered  testiroooy  to 
show  that  the  rolls  relied  ou  by  plaintiff  were  not  those  on  which  the 
tax  collectors  had  actc^d,  and  that  the  correct  rolls,  which  were  tripli- 
cates of  those  found  in  the  Auditor's  office,  were  missing  from  the 
recorder's  office  of  Concordia.  From  the  preponderance  of  the  evi- 
dence, and  in  consideration  of  the  legal  presumption  that  the  officer 
had  done  his  duty,  we  conclude  that  defendants'  contention  is  correct; 
and  that  the  genuine  rolls  originally  left  in  possession  of  the  recorder, 
if  produced,  would  have  agreed  iu  their  tenor,  signature  and  recitals 
with  the  triplicate  copies  now  on  file,  as  returned  in  each  consecutive 
year,  in  the  Auditor's  office. 

This  presumption  is  more  than  confirmed  by  our  knowledge  of  the 
conscientious  ability  of  the  attorneys,  Mayo  and  Spencer,  wliu,  as 
counsel  for  the  Citizens'  Bank,  Peale  and  Miller,  warrantor  herein, 
and  at  that  time  judgment  creditors  of  the  (succession  of  Sanderson, 
conducted  all  the  proceedings  which  resulted  in  the  tax  sale  now  under 
consideration.  We  must  decline  to  accept  the  theory  which  rests  on 
the  supposition  that  these  attorneys  would  have  risked  the  fdods  of 
their  clients,  amounting  to  $5,564  56,  the  amount  of  their  bid  at  the 
sale,  on  the  faith  of  proceedings  which  lacked  the  foundation  pre- 
scribed by  law. 

II. 

The  main  question  presented  by  the  second  ground  of  nullity  in- 
volves the  existence  of  any  information  in  the  records  of  Concordia 
touching  the  death  of  Sanderson,  when  the  assessor  made  the  rolls  for 
the  year  1867. 

We  gather  from  the  record  that  his  domicile  was  in  the  parish  of 
Carroll,  several  hundred  miles  above  the  parish  seat  of  Concordia, 
and  that  he  died  in  the  State  of  Georgia  in  the  year.  1863,  his  own  wife 
being  unable  to  give  the  precise  date  or  mouth  when  his  death  occur- 
red, and  that  his  succession  was  opened  only  in  the  year  1866,  in  Car- 
roll. 

We  must  take  judicial  cognizance  of  the  state  of  war  in  which  the 
country  was  then  engaged,  of  the  closing  of  the  courts  during  several 
years,  of  the  difficulty,  and  at  times,  of  the  impossibility  of  communi- 
cating between  the  parishes  of  Concordia  and  Carroll,  and  from  tlie 
record  it  appears  that  no  positive  information  could  be  had  from  the 
records  of  Concordia  of  the  whereabouts  of  Geo.  F.  Sanderson,  or  of 
the  fact  as  to  whether  he  was  dead  or  alive.  From  the  only  sources  of 
knowledge  within  the  reach  of  the  assessor,  ho  had  no  alternative  but 
to  list  the  property  in  the  name  of  that  owner,  to  whom  it  had  been 
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assessed,  and  who  had  paid  the  taxes  thereon  for  years  past  Those 
circumstanoes,  which  are  entitled  to  j^eat  weight,  entirely  remove  this 
question  Irom  the  rule  or  scope  of  the  two  decisions  mainly  relied  on 
by  plaintiff's  counsel. 

In  Stafford's  case,  33  Ann.  520,  it  was  in  proof  that  when  the  assessor 
listed  the  property  in  the  name  of  *'L.  A.  Stafford,"  he  had  been  offi- 
cially informed  of  his  death  by  the  very  persons  to  whoiu  he  had  sent 
notices  of  assessment  as  the  agents  of  L.  A.  Stafford. 

In  Hickman's  case,  35  Ann.  1086,  the  record  showed  that  the  prop- 
erty had  never  been  assessed  in  the  true  owner's  name,  Mrs.  Marie 
Emma  Blanchard,  from  the  time  she  had  acquired  it  in  1860,  to  the 
time  when  it  was  sold  for  taxes  in  1872,  as  the  property  of  Mrs.  £.  A. 
Blanchard. 

The  correct  solution  of  that  point  is  confirmed  by  the  case  of  Con- 
greve  et  al.  vs.  City  of  New  Orleans,  33  Ann.  816,  in  which  it  was 
contended  that  the  assessment  of  property  to  the ''  Estate  of  Mrs.  R. 
Jennings,"  when  it  should  have  been  assessed  to  her  heirs,  who  had 
been  put  in  possession  of  the  property  as  such,  was  a  fatal  error.  The 
Court  held  that,  as  there  was  no  proof  of  such  transfer  in  the  records 
of  the  parish  where  the  property  was  situated,  there  was  no  irregular- 
ity in  the  assessment.    See  also,  28  Ann.  240,  City  of  New  Orleans  vs. 

Ferguson. 

Ill,  V,  VI,  vin. 

The  discussion  of  the  errors  charged  in  the  objections  numbered  3, 
5,  6  and  8,  can  be  properly  considered  and  disposed  of  under  one  sub- 
division of  the  subject. 

In  our  opinion,  these  few  grounds  present  questions  of  relative  nul- 
lities, and  not  matters  of  substance  or  radical  defects. 

Hence,  we  conclude  that  these  errors,  if  shown  to  exist,  would  be 
covered  by  the  prescription  of  five  years,  and  that  they  have  been  cor- 
rected by  the  judgment  of  the  court  on  the  monition  applied  for  by 
the  purchasers  at  the  tax  sale. 

Under  our  discussion  of  the  first  two  grounds  of  nullity,  urged  by 
plaintiff,  and  in  our  disposition  hereinafter  of  the  seventh  ground,  we 
think  that  the  conclusion  is  justifiable  that  the  assessment  is  not  radi- 
cally defective. 

Now,  the  record  shows  that  the  property  in  suit  has  been  designated 
and  known  as  the  '^Panola"  plantation,  in  the  parish  of  Concordia, 
for  more  than  forty  years;  hence,  it  follows  that  the  description,  al- 
though defective  under  the  requirements  of  the  law,  was  sufficient  in 
fact  to  inform  any  and  all  parties  in  interest  of  the  nature  and  locality  of 
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Id  the  case  of  Rougelot  vs.  Quick,  34  Ann.  124,  ^e  held  that  a  defect 
in  this  pardcnlar  contribnted  with  other  informalities  to  the  nullity  of 
the  assessment,  but  in  that  case  we  had  no  monition  to  deal  with,  and 
our  opinion  is  authority  to  the  extent  only  that  a  non-compliance  with 
the  legal  requirements  as  to  resident  and  non-resident  rolls,  in  the  ab- 
sence of  monition  or  of  the  plea  of  prescription,  will  vitiate  the  assess- 
ment and  the  sale  made  thereunder.  In  our  examination  of  the  present 
case,  we  took  the  pains  of  re-examining  the  record  in  Rougelof  s  case, 
and  we  find  that  the  only  defense  was  a  general  denial  followed  by  a 
demand  for  reimbursement  of  taxes  paid  and  improvements  made  on 
the  property  by  the  defendant  in  the  suit,  purchaser  at  the  tax  sale. 

VII. 

The  complaint  that  the  tax  for  General  parish  purposes  for  the  years 
1869, 1870, 1871  and  1872  was  in  excess  of  the  limit  of  parochial  taxa- 
tion, is  met  by  the  defendants  by  the  contention  that  it  comes  too  late 
after  the  sale. 

The  same  point  was  presented  and  discussed  in  the  case  of  Shannon 
vs.  Lane  and  husb.,  33  Ann.  490,  in  which  this  Conrt  said: 

"We  think,  however,  the  defendant  has  let  go  by  the  u^te  tempu$ 
within  which  she  might  have  successfully  urged  defenses  against  these 
excessive  taxes  and  she  cannot  now  set  it  up  against  this  plaintiff.^ 
The  point  made  in  that  case  was  that  the  complaint  of  excessive  tax 
would  have  been  good  as  a  ground  of  injunction  against  a  proposed 
sale,  but  that  it  could  not  avail  as  a  means  of  assailing  the  sale  after 
it  had  been  completed. 

The  contention  derives  strength  from  reason  and  logic  as  well  as 
from  law  and  jurisprudence. 

Proceedings  for  the  assessment  and  collection  of  taxes  ai*e  placed  on 
the  same  footing  as  matters  involving  their  validity  as  judicial  pro- 
ceedings. It  is  elementary  that  a  judicial  sale  could  not  be  set  aside 
on  the  ground  that  the  execution  was  for  a  larger  amount  than  was 
actually  due  by  the  defendant.  It  is  now  settled  that  a  writ  of  seisure 
and  sale  cannot  be  enjoined  in  toto,  on  the  ground  of  an  excessive 
demand;  the  injunction  is  restricted  to  the  amount  alleged  to  be  in 
excess  of  the  debt  due  by  the  defendant. 

We  note  that  a  similar  complaint  was  favorably  entertained  in  Rong- 
elot's  case  hereinabove  referred  to,  but  as  stated,  the  point  of  its  being 
too  late  was  not  made  by  the  defendant  in  that  case,  in  which  the  issne 
was  simply  a  general  denial. 

12k.. 

The  objection  of  the  alleged  want  of  notices  of  sale  is  not  pressed 
on  appeal,  and  is,  therefore,  considered  as  abandoned.    It  is  at  all 
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events  answered  by  the  tax-deed  itself,  which  contAins  the  recital, 
uncontradicted  bj-  any  evidence,  that  all  tlie  notices  required  by  law 
wore  given,  and  which  includes  fees  paid  to  the  cai'ator  appointed  to 
represent  the  non-resident  tax  debtor. 

A  very  thorough  and  a  very  prolonged  and  labonons  consideration 
of  all  the  points  of  attack  levelled  by  plaintiff  at  the  tax  sale  in  this 
case  has  satisfied  us  that  they  are  unavailing  and  the  sale  must  be  sus- 
tained. 

We  therefore  conclude  that  W.  A.  Peale,  Mrs.  Georgia  Miller  Smitlt 
and  the  Citizens*  Bank  in  their  respective  proportions  acquired  a  just 
and  legal  title  to  the  ^-Panola*'  plantation  at  the  tax  sale  made  thereof, 
on  the  sixth  of  December,  1873,  and  that  such  was  the  title  acquired 
from  them  by  the  defeudauts.  Brown  and  Learned,  on  the  twenty  first 
of  September,  1880,  through  the  authentic  act  of  sale  of  that  date. 

We  thus  reach  tlie  same  judgment  which  was  rendered  below,  but 
fortunately  by  an  entirelv  difilbrent  route,  and  through  the  very  reverse 
of  the  reasons  of  the  trial  judge. 

By  the  same  process,  liowever,  we  have  reached  the  same  conclus- 
ions followed  by  the  distiict  judge  on  the  question  of  defendants'  re- 
conventional  demand,  which  involves  the  validity  of  the  judgment 
obtained  by  Henderson  and  Peale  against  the  succession  of  George  F. 
Sanderson  on  the  ninth  of  October,  1867. 

In  their  eagerness  to  obtain  a  judicial  declaration  of  its  nullity, 
plaintiffs'  counsel  have  surrounded  that  judgment  with  a  dense  cloud 
of  blunders  and  errors.  But  in  directing  their  mnltifarious  attacks 
against  the  judgment,  they  seemed  to  have  lost  sight  of  thie  relative 
positions  of  the  parties  under  the  pleadings  in  this  case,  and  that  their 
present  resistance  of  that  judgment  does  not  place  their  client  in  the 
legal  attitude  of  a  plaintiff  in  action  of  nullity.  Hence  their  present 
attack  must  be  restricted  to  absolute  alleged  nnllities  resulting  from 
radical  defects,  omissions  and  in-egularities  apparent  on  the  face  of 
the  record. 

When  sifted  through  that  criterion,  which  is  elementary  in  jurispru- 
dence, the  discussion  of  this  attack  is  of  necessity  restricted  to  one  or 
two  points  only. 

Plaintiff  alleges  want  of  jurisdiction  in  tlie  court  of  Carroll  parish 
in  the  matter  of  the  appointment  of  her  mother  as  her  tutrix,  for  the 
main  reason  that  her  mother  was  at  that  time  a  resident  of  the  city  of 
New  Orleans,  and  had  then  abandoned  her  former  domicile  in  the  par- 
ish of  Carroll. 

But  in  her  petition  for  the  tutorship,  she  alleges  her  residence  in  the 
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parisli  of  Carrol].  To  this,  however,  the  plaintiff  herein,  her  daughter, 
and  the  tatrix  herself  both  deny  the  authority  of  the  counsel  who  ap- 
peared as  her  attorney  in  that  petition  as  well  as  in  all  other  proceed- 
ings in  that  conrt  connected  with  the  snocession  of  George  F.  Sander- 
iion,  and  with  the  jadgment  herein  set  np  in  reconvention. 

That  counsel  was  Edward  Sparrow,  the  father  of  Mrs.  Kate  Sander- 
son, now  Mrs.  Foster,  and  the  grandfather  of  the  plaintiff.  The  record 
shows  that  in  his  day  Genl  Sparrow  was  one  of  the  lights  of  the  Lou- 
isiana bar,  and  an  advocate  whom  honesty  and  delicacy  of  purpose 
were  only  equaled  by  the  enviable  reputation  which  he  enjoyed 
throughout  his  whole  career. 

Were  the  record  barren  of  evidence  touching  his  professional  author- 
ity to  represent  his  daughter  in  the  judicial  proceedings  now  under 
consideration,  we  would  hesitate  to  believe  the  charge  of  his  officious 
intrusion  in  a  court  of  justice  without  warrant  or  authority  from  tlie 
party  whom  he  sought  or  pretended  to  represent.  Mason  vs.  Steward, 
6  Ann.  736. 

But  the  evidence  in  the  record  is  overwhelming  in  favor  of  the  prop- 
osition that  in  all  these  proceedings  he  was  the  employed  counsel  of 
Widow  Sanderson,  and  that  in  addition  he  was  empowered  to  repre- 
sent her  completely  and  absolutely  in  all  legal  and  other  business  and 
matters  by  a  general  and  special  power  of  attorney,  which  was  of  record 
in  the  parish  of  Carroll. 

It  follows,  therefore,  that  the  judicial  declarations  made  by  him  for 
his  client  are  binding  on  the  latter,  and  that  Mrs.  Foster  is  thus  estop- 
ped from  denying  her  residence  in  Carroll  parish  at  the  time  tiiat  she 
was  appointed  and  qualified  as  natural  tutrix  of  her  then  minor  daugh- 
ter, the  plaintiff  herein.  She  would  be  estopped  by  the  very  oath  which 
she  took,  and  which  is  contained  in  the  record,  in  order  to  be  qualified 
as  tutrix. 

These  considerations  lead  to  the  double  conclusion  that  the  District 
Court  of  Carroll  parish  was  the  proper  and  the  only  tribunal  for  the 
purpose  of  the  tutorship,  and  the  only  tribunal  in  which  the  suit  of 
Henderson  &  Peale  against  the  succession  of  G.  F.  Sanderson  could  be 
legally  brought;  and  also  that  the  appearance  in  that  suit  of  Mrs.  San- 
derson, through  her  counsel,  as  the  legal  representative  of  the  succes- 
sion, cured  all  the  alleged  defects  of  citation  in  the  premises,  now 
alleged  by  plaintiff. 

Under  this  showing,  it  apx)ears  that  the  judgment  in  question  was 
rendered  by  a  court  of  competent  jurisdiction  raUone  materuB  et  per- 
sowBf  after  issue  joined,  and  it  follows  as  a  legal  corollary  that,  until 
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set  aside  in  a  direct  action  in  nullity,  it  imparts  absolute  yerity  and  has 
all  the  force  and  effect  of  the  thing  a^jndged 

That  proposition  finds  unqualified  support  in  an  unbroken  line  of 
decisions  of  this  Court,  and  its  effect  is  to  absolutely  shut  the  door 
against  the  innumerable  irregularities  which  plaintiff's  counsel  have 
marshalled  in  their  collateral  attack  of  the  validity  of  the  judgment. 

'*  No  principle  of  law  has  received  greater  and  more  frequent  sanc- 
tion, or  is  more  deeply  imbedded  in  our  jurisprudence,  than  that  which 
forbids  a  collateral  attack  on  a  judgment  or  order  of  a  competent  tri- 
bunal not  void  on  its  face  ab  tnttio."  State  ex  rel.  Mestayer  vs.  Judge, 
36  Ann.  831;  Stackhouse  vs.  Zuntz,  36  Ann.  533;  Duson  vs.  Dupr^,  32 
Ann.  896,  and  authorities  therein  cited. 

Another  contention  made  by  plaintiff  must  be  noted  in  this  case :  it 
is  the  alleged  want  of  evidence  of  the  ownership  of  the  judgment  by 
W.  A.  Peale,  who  claimed  in  his  sale  to  defendants  to  hold  the  same 
under  a  transfer  from  Henderson  and  Peale.  That  objection  does  not 
lie  in  the  mouth  of  the  judgment  debtor.  We  are  referred  to  no  ad- 
verse claim  set  up  in  the  premises  by  either  member  of  that  firm,  or  by 
their  legal  representatives  or  other  assigns;  and  the  defendants,  claim- 
ing under  them,  have  a  proper  standing  in  court  until  they  are  met  by 
objections  from  parties  claiming  better  rights  than  theirs.  Bothick  vs. 
G^reves,  34  Ann.  907;  Citizens'  Bank  vs.  Moreau,  37  Ann.  857. 

Understanding  that  in  his  decree  the  district  judge  maintained  the 
defendants'  title  on  the  exclusive  ground  of  the  validity  of  the  Hen- 
derson &  Peale  judgment,  we  reach  the  conclusion  that  although  his 
reasons  were  bad,  his  decree  was  correct. 

The  judgment  appealed  from  is  therefore  affirmed  at  the  costs  of 
plaintiff  and  appellant  in  both  courts. 

Mr.  Justice  Todd  concurs  in  the  decree. 


No.  9650. 
Sterling  P.  Carroll  et  al.  vs.  M.  A.  Cogkerham  et  al. 

A  Jadgment  of  MpAratian  between  husband  and  wife  as  to  third  persons,  only  piores 
rev*  ipiam.  No  legal  presumption  of  its  correctness  arises  from  the  mere  signing  the 
decree. 

Where  snoh  Judgment  is  charged  fraudulent  and  simulated  and  proof  has  been  adminis 
tered  going  to  sustain  such-  charge,  it  is  incumbent  on  those  interested  in  mabitafning 
such  Judgment,  that  its  reality  and  the  ralidity  of  its  considenitien  should  be  estab- 
lished by  eridence  aliunde. 

Where  a  husband  makes  a  transfisr  to  his  wife  without  any  valid  oonsideratton  and  such 
tianafer  exceeds  the  disposable  portion  of  his  estate,  his  forced  heirs  after  his  death 
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may,  by  aoit,  demand  that  the  transfer  he  annulled  in  ezoesa  of  the  diapoeable  portioB 
even  thongh  the  property  has  paused  into  the  hands  of  third  persons,  and  oan  be 
brought  back  into  the  snccesiiiou  of  the  transferror  or  donor  tiee  from  all  charges  crea- 
ted by  the  transffrree  or  donee.    C  C.  1516. 

Contracts  between  hosband  and  wife  are  restricted  to  the  exceptions  in  C.  O.  M46,  and  all 
those  outside  of  the  limit*  therein  prescribed  are  nnll  and  void. 

A  probate  sale,  made  in  pursuance  of  an  agreement  between  the  executor  of  the  estate  lo 
which  the  property  belongs  aud  his  partner  in  business,  by  which  such  partner  is  to  bay 
the  property  in  his  own  name  but  for  the  beneilt  of  his  Arm.  is  void. 

A  plea  of  estoppel  cannot  be  maintained  where  it  appears  that  the  party  against  whom  the 
plea  is  directed  was  ignorant  of  the  true  facts  i elating  to  the  matter  which  formed  the 
snl^ect  of  the  plea.    Watkins  vs.  Cawthom,  33  Ann.  1194. 

A  party  is  not  estopped  from  prosecuting  a  claim  because  the  same  claim  was  urged  in  a 
previous  suit  on  which  he  took,  seasonably,  a  volnntai-}*  non-9uit. 

A    PPEAL  from  the  Tenth  District  Court,  Parish  of  Red  River. 
J\.     Hall,  J. 

L,  B,  Watkins  and  S,  A,  Hull  for  PlaiDtiffs  and  Appellant-s  : 

I. 
A  partial  history  of  this  case  may  be  found  in  the  following  opinions  of  this  Court,  vis :    33 
Ann.  141 ;  34  Ann.  423;  35  Adu.  281. 

n. 

Of  the  exception  of  no  cauve  of  action.  This  is  an  action  of  reduction  ot  an  excesaive  and 
inofHcious  donation  brought  by  two  forced  heirs  against  a  third  person,  for  the  recovery 
of  two-flfths  of  two-thirds  of  certain  real  estate  that  was  donated  by  their  flather  to 
their  mother,  "contrary  to  natnral  duty,"  and  In  disparagement  of  their  legitime, 
and  which  impiovable  was  alienated  by  said  donea  or  her  execatora.  K.  C.  C.  15IB. 
1504,  3545;  11  R.  302;  30  Ann.  786;  R.  C.  C.  1516.  1517;  32  Ann.  637. 

The  doctrine  announced  in  35  Ann.  35, 381,  to  the  effect  that  in  such  a  suit  plaintiffs  most  be 
regarded  as  creditors,  must  be  controlled  by  R.  C.  C.  1604. 

ra. 

Act  No.  5,  approved  June  17.  1884,  is  a  remedial  statute,  and  amends  R.  G.  C.  S939,  and  v^ 

peals  by  implication  K.  C.  C.  3236,  vids  S4  Ann.  85 ;  96  Ann.  584 ;  15  Ann.  110 ;  39  Ann. 

608;  17  La.  476  ;  7  O.  8.  8;  12  Ann.  554. 

IV.      . 

A  judgment  of  separation  batween  hasband  and  wife  only  proves  rem  ipeam.  9  Ann.  100 :  ^ 
Ann.  87 ;  30  Ann.  304  ;  5  Ann.  401 ;  4  Ann.  435;  19  Ann.  94.  Began  vs.  Finley. 

V. 

30  Ann.  966,  Brown,  Administrator,  vs.  Brown,  cited  by  the  Judge  a  quo  in  his  opinion.  i« 
not  in  point.  In  that  case  the  parties  to  the  dation  assailed  were  father  and  danghtsr; 
while  in  this  they  are  husband  and  wife.  In  the  former,  both  parties  were  tui  juris: 
but  in  the  latter  they  are  not. 

In  15  Ann.  64,  Carter  vs.  MoManns,  the  datioru  complained  of  were  executed  by  a  father  to 
his  son,  and  anit  was  brought  to  revoke  them  under  R.  C  C.  9444 . 

VI. 

Transactions  between  husband  and  wife  are  restricted  to  the  exceptions  provided  io  B.  C. 
C,  2446.  All  those  outside  of  tba  limits  therein  prescribed  are  absolatoly  null  and  void 
4  Ann.  65;  1  Ann.  305;  9  Ann.  483;  7  Ann.  92;  tl  Ann.  265;  21  Ann.  466;  4  La.  491. 

VII. 

The  huaband  is  restricted  in  making  conveyances  to  his  wife  to  Such  aa  shall  have  a  legiti- 
mate cause.    R.  C.  C.  9446. 

The  true  valae  of  the  property  conveyed  must  not  exceed  th«  anoanir  of  the  debt  of  the 
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hasband  to  hia  wife.  It  is  not  snfficlent  that  a  part  of  the  prioe  was  real .  Interc  st  an- 
tecedent to  jadgment  cannot  be  aUowed.  19  La.  581 ;  3  Ann.  611 ;  K.  G.  C.  3386,  2403. 
There  must  be  an  adequate  consideration.  30  Ann.  750.  Lehman,  Abraham  &  Co..  vs. 
Levy,  5  Ann.  494;  33  Ann.  439;  39  Ann.  585:  4  R.  117. 

vin. 

The  wife,  nor  one  holding  title  under  her,  can  be  allowed  to  show  a  wholly  different  oonsid- 
eration  for  a  dation  from  the  one  that  is  expressed  in  the  instmment.  34  Ann.  68fl. 
Chaffe,  Syndic,  vs.  Scheen ;  R.  C.  C.  1900. 

TX. 
Vo  legal  presnmption  of  the  correctness  of  a  Jadgment  of  separation  arises  ftora  the  meio 
signing  of  the  decree.    18  La.  303 ;  7  N   S.  400 ;  6  Ann.  730 ;  IS  Ann.  193 ;  15  Ann.  33 ;  11 
La.  33 ;  10  Ann.  691 ;  6  Ann.  647  ;  12  R.  98 ;  4  La.  419;  10  Ann.  85 ;  11  La.  534. 

X. 

If  the  Ten  dor  continues  in  possession  after  the  sale,  and  to  act  and  hold  himself  ont  to  the 

world  as  owner,  there  is  reason  to  presume  the  sale  is  simulated,  and  the  burden  of 

proof  is  rn  the  purchaser  to  establish  the  reality  of  the  sale,  and  the  payment  of  the 

price.    R.  C.  C.2480;  8  Ann.  506;  11  Ann.  163;  IS  Ann.  666;  15  Ann.  555;  15  Ann.  616; 

16  Ann.  884 ;  33  Ann.  258 ;  13  Ann.  340. 

XI. 

A  probate  sale  made  in  pursuance  of  a  written  agreement  entered  into  between  an  executor 

and  his  partner  In  business  is  an  absolute  nullity,  and  no  title  passes  to  the  purohasor. 

notwithstanding  he  is  the  holder  of  a  first  mortgage  against  the  property  sold.    37  Ann. 

375,  Stanbrough  vs.  McClellan  ;  33  Ann.  748,  Heirs  of  Wood  vs.  Nicholas ;  R.  C.  C.  1146 : 

16  Ann.  135 ;  31  Ann.  319,  Linn  vs.  Dee. 

XII. 
The  registry  of  a  judgment  only  operates  as  a  Judicial  mortgage  against  all  the  immovables 

which  the  debtor  actually  owns  or  may  subsequently  acquire.    R.  C.  C   3238,  3330. 
'  *  The  eviction  by  the  mortgagor  by  a  better  title  than  that  of  the  vendee  which  he  holds, 

relieved  the  property  from  all  liens  acquirod  or  granted  under  the  impression  that  the 

title  was  good."    8  R.  485,  BeauUca  vs.  Ynnt. 

xni. 

The  possession  of  a  purchaser  under  a  title  translative  of  property,  is  essential  to  the  valid- 
ity of  a  mortgage  acquired  against  property  held  under  a  simulated  conveyance ;  the 
conttnued  possession  of  the  vendor  of  such  a  title  would  put  the  mortgagor  on  notice, 
and  deprive  him  of  all  equity'  and  place  on  him  the  burden  of  proof.  89  A  nn.  607,  Hun- 
ter vs.  Bnokner;  11  Ann.  407,  Foster  vs.  Foster. 

The  special  mortgage  ooonpies  the  same  situation  as  a  title. 

XIX. 

Under  the  textual  provisions  of  the  Civil  Code,  "  immovable  property  that  is  brought  into 
the  succession  through  the  effect  of  reduction,  is  brought  into  it  without  any  charge  of 
debt  or  mortgages  created  by  the  donee."    R.  C.  C.  1516. 

The  aetlon  of  reduction  is  assimulated  to  that  of  collation  in  matters  of  partition  ;  where 
the  property  alienated  by  an  inofficious  donation,  is  brought  back  it  is  '  united  to  the 
mass  of  the  successions  free  from  all  charges  created  by  the  donee."  R.  C.  C.  1364 ;  38 
Ann.  637. 

But  In  this  case  the  mortgage  creditor  of  the  donee  would  still  retain  his  mortgage  on  other 

property  of  the  donee.    R.  C.  C,  1365. 

XX. 

The  failure  of  J.  H.  Soheen  and  M.  A.  Cockerham  to  appear  and  testify  to  the  reality  of  the 

sales  attacked  as  simulated. and  without  consideration  is  eonvfaMsing  evidence  of  the 

truth  of  plaintifb*  ehai^es  ot  fraud  and  simulation.    .33  Ann.  1057,  Atkins  vs.  King. 

Administrator. 
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XXI. 

No  estoppel  is  raised  ou  the  latr.  30  Ana.  1309,  Chaffe  &  Bro.  vs.  Morgan ;  22  Ann.  388, 
Abbott  vs.  Welbar;  Biiselow  on  Estoppel,  p.  293. 

It  is  a  well  settled  principle  that  covertare  disqnaliflcs  a  woman  from  contracting,  and  her 
desd  does  not  operate  as  an  estoppel.  An  infant  or  minor,  not  being  nci  juris  will  not 
be  estopped  by  bis  deed  dniiog  infancy  nor  afterwards,  unless  he  ratifies  it.  Bigelow  on 
Estoppel,  p.  876 ;  M  Ann.  S88;  Gillespie  vs.  TwitcheU,  4  Ann.  331 ;  6  Ann.  .197:  16  Ana. 
213;  7  Ann.  293;  13  Ann.  4;  19  Ann.  658;  14  Ann.  169 ;  23  Ann.  647. 

Estoppel  as  to  married  women  applies  alike  as  to  minors. 

XXII. 

The  tutor  for  plaintifls,  when  thej  were  minors,  had  a  perfect  right  to  take  a  volontarj  non- 
soit  in  Bsone  &  Gockerham  vs.  Carroll,  35  Ann.  281.  That  constituted  no  abandonment 
of  fhair  claims.  It  preserved  them  ftom  the  fate  of  the  interveoors  in  that  suit.  That 
snit  did  not  form  rst  judicata  even  as  to  intervenors.  Tfaej  did  not  have  a  hearing  on 
the  merits. 

The  plaintifb'  plea  of  no  cause  of  aotiou  was  sustained. 

The  right  of  plaintiff  was  clearly  and  undeniably  left  open,  and  at  laige  to  be  proseented 
herein.    33  Ann.  1194,  Watkins  vs.  Cawthom. 

Egan  <md  Fierson  for  Defendants  and  Appellees : 

1 .  A  suit  by  them  to  be  recognised  as  owners  by  inheriUmoe  of  property  conveyed  by  the 
ancestor  is  not  a  suit  to  enforce  or  protect  the  legitime  of  such  heirs. 

2.  Forced  heirs  havo  only  the  right  to  reduce  donations  made  in  violation  or  to  the  pr^- 
dice  of  iheir  legitime.    C.  C.  1502. 

3.  Forced  heirs  may  bring  the  revocatory  action  against  the  acts  of  their  ancestors  only  to 
the  extent  at  their  legitime  and  for  the  purpose  ot  protecting  same.  Kenrin  vs.  Insur- 
ance Co.,  35  Ann.  35;  lb.  284. 

4 .  To  the  extent  of  their  legitime  children  are  not  considered  as  heirs  but  as  creditors,  and 
as  such  may  resort  to  the  revocatory  action  to  enforce  and  protect  their  legitime. 
Maples  vs.  Mittie  and  Sarah,  12  Ann.  759;  4  Ann.  502. 

5.  To  sue  to  enforce  or  protect  the  legitime  the  heir  must  allege  the  aggregate  of  all  the 
property  of  the  donor  at  the  time  of  bis  death,  and  the  value  of  the  property  disposed  of 
by  donation  and  the  amount  due  by  the  deceased  donor  at  the  time  of  his  death,  to  fbnn 
a  bssis  upon  which  the  court  can  estimate  the  legitime  of  the  forced  heir.    C.  C.  USDS. 

6.  Ko  amendment  can  be  allowed  to  the  pleadings  after  an  exception  of  no  cause  of  actios 
has  been  sustained  by  the  court.    35  Ann.  281 ;  34  Ann.  393 ;  37  Ann.  417. 

7.  The  prayer  by  the  forced  heir  to  be  recognised  as  owner  by  inheritance  of  an  nndirided 
interest  in  property  disposed  of  by  the  ancestor  cannot  be  sustained  to  enforoe  or  pro- 
tect the  legitime  of  such  heir.  The  court  cannot  determine  what  interest  in  the  prop- 
erty claimed  will  equal  the  amount  of  reduction  such  heir  is  entitled  to  enforce  or 
protect  his  legitime. 

8.  In  a  suit  to  revoke  the  act  of  the  ancestor  by  the  forced  heir  to  protect  or  enforoe  the 
legitime,  the  succession  should  be  made  a  party  where  the  amount  of  the  legitime  hss 
not  been  .previously  liquidated  by  a  Judgment  In  favor  of  the  .heir.    C.  C.  1972. 

9.  Third  persons  acquiring  a  mortgage  or  a  title  to  property  upon  the  faith  of  the  pnblir 
recorded  titles  of  the  persons  from  whom  they  acquire  cannot  be  affected  or  impaired  is 
their  acquired  rights  upon  or  to  such  property  by  any  latent  or  secret  equity  ezistlac 
between  their  authors  and  other  persons.  Kor  oaa  such  acquired  rights  be  evicted  for 
any  matter  not  apparent  upon  the  fisot  of  the  reeords.  Schepp  vs.  Smith,  35  Ann.  6; 
Hunter  vs.  Buckner  A  Bro.,  2ii  Ann.  607. 
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The  opiniori  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiffs,  as  forced  heirs  of  Madison  Carroll,  sae  to 
annal  a  dation  enpaiement  of  a  plantation  described  in  their  petition, 
made  by  the  said  Madison  Carroll  to  his  wife,  Mrs.  E.  A.  Carroll,  in 
1866,  and  also  subsequent  conveyances  of  the  same,  judicial  and  con- 
ventional, by  or  through  which  it  passed  to  the  defendant  and  present 
claimant.  Madison  Carroll  died  shortly  after  the  dation  was  executed 
and  plaintiffs  base  their  action  on  the  ground  that  this  disposition  of 
the  property  was  without  consideration  and  infringed  on  their  legitime 
as  forced  heirs  of  their  father,  the  said  Madison  Carroll,  who  died  in- 
testate. 

The  facts  are  briefly  these : 

Plaintiff,  a  brother  and  two  sisters  are  the  issue  of  the  marriage  of 
Madison  Carroll  and  Mrs.  E.  A.  Carroll. 

On  the of  March,  1866,  Mrs.  Carroll"  obtained  a  moneyed  judg- 
ment against  her  husband,  M.  Carroll,  for  $2500  with  legal  interest 
from  1856. 

Mr.  Carroll  died  in  January,  1867,  and  Mrs.  Carroll  in  1876. 

On  the  death  of  the  former,  the  Home  plantation,  the  subject  of  this 
controversy,  was  not  placed  on  the  inventory  of  his  succession.  It  was 
inventoried  after  the  death  of  Mrs.  Carroll  as  the  property  of  her  suc- 
cession. 

Mrs.  Carroll  left  a  last  will,  of  which  Julius  Lisso  and  her  son  Madi* 
son  Carroll,  Jr.  were  tlie  executors. 

On  the  17th  of  October,  1877,  the  Home  plantation  was  sold  at  pro- 
bate sale  at  the  instance  of  Lisso,  executor,  and  adjudicated  to  J.  H. 
Scheen. 

On  the  4th  of  March,  1878,  Scheen  sold  the  property  to  Madison 
Carroll,  Jr. 

On  the  17th  of  February,  1883,  the  property  was  sold  under  a  judg- 
ment against  J.  H.  Scheen  in  favor  of  one  John  Cockerham,  to  enforce 
a  judicial  mortgage  on  the  land,  resulting  from  the  recordation  of  said 
judgment  of  date  December  1, 1877,  and  was  adjudicated  to  the  defend- 
ant, M.  A.  Cockerham,  who  claimed  to  be  the  owner  of  the  judgment 
and  the  judicial  mortgage  by  transfer  from  the  executors  of  John 
Cockerham's  estate. 

1.  There  was  exception  filed  to  the  suit  of  no  cause  of  action,  which 
was  disposed  of  by  the  court  a  qua  in  these  words,  quoting :  "Peremp- 
tory exception  tried  and  sustained,  unless  the  plaintiffs  amend  their 
petition  in  three  days,  setting  forth  the  amount  of  debts  of  Madison 
Carroll  at  his  death,  and  the  amount  of  their  legitime^ 
52 
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No  objection  was  made  at  the  time  by  defendants^  counsel  to  tlie 
terras  of  the  ruling  and  the  condition  expressed  therein;  but  in  this 
Court  it  is  charged  that  it  was  unwarranted  to  the  extent  that  it  al- 
lowed plaintiffs  the  privilege  of  perfecting  their  petition  by  an  amend- 
ment. In  the  absence  of  any  objection  to  the  order,  seasonably  made, 
and  the  failure  to  retain  any  bill  to  the  iniling,  we  are  inclined  to  thc^ 
opinion  that  his  complaint  now  urged  liere  for  tbe  first  time,  cannot 
avail  him.  Be  that  as  it  may,  however,  we  think  the  rnling  was  a 
proper  one.  The  exception  in  effect  charged  that  the  allegations  of 
the  petition  were  insufficient  to  justify  the  relief  sought,  inasmuch  as 
they  did  not  afford  the  information  by  which  the  amount  of  th«*  legi- 
time could  be  determined.  We  think,  under  the  circumstances,  the 
ruling  was  a  proper  ^ne  and  the  defendant  was  not  prejudiced  thereby. 

It  was  not  an  absolute  dismissal  of  the  suit,  but  a  dictation  or  sug- 
gestion of  the  court  that  it  would  be  dismissed  unless  an  amendment 
supplying  the  alleged  omissions  was  61ed  in  the  delay  granted  there- 
for. 

The  defendant  cites  in  support  of  his  contention  several  decisions  of 
this  Court.  They  are  not  in  point,  they  only  go  to  the  extent,  that 
after  there  has  been  an  unqualified  dismissal  of  the  suit  on  an  excep- 
tion of  no  cause  of  action,  plaintiff  cannot  be  permitted  to  amend. 
Besides  and  behind  all  this,  the  fixing  or  measuring  the  amount  of  the 
legitime  of  a  forced  heir,  is  a  matter  of  evidence,  and  since  the  legitime 
was  distinctly  claimed  in  the  original  and  amended  petition  and  the 
property  fully  described-  the  transfer  of  which  was  sought  to  bo  an- 
nulled to  make  up  their  legitime — and  its  value  given,  and  it  was 
averred  that  all  other  property  left  by  the  decedent  had  been  disposed 
of  and  applied  to  other  purposes:  Such  allegations  sufficed  to  au- 
thorize the  admission  of  all  the  proof  required  and  subsequently  offered 
to  adjust  and  determine  the  amount  pf  the  legitime.  In  other  words, 
the  judge  a  quo  was  in  error  in  sustaining,  even  conditionally,  the  ex- 
ception urged. 

This  last  consideration  will  also  meet  Another  exception  of  the  de- 
fendant, the  one  made  to  the  amendment  fixed  by  the  plaintiffs  under 
the  requirements  of  the  order  of  the  court  referred  to,  to  the  effect 
that  it  was  not  fixed  in  time,  and  should  have  been  rejected,  tliatifi« 
that  it  was  not  presented  within  the  three  days  allowed.  This  further 
exception  comes  within  the  well-established  rule,  that  in  this  instance 
the  time  presented  was  not  of  the  essence  of  the  order  on  the  subject 
treated  of  therein,  and  therefore  the  order  could  be  complied  with 
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even  after  llie  term  elapsed,  in  the  abseoce  of  any  pleading  or  plea 
interposed  by  the  opposing  party  before  filing. 

Besides  W.  A  Cockerham,  the  party  in  possession  of  the  land  in 
controversy — Julins  Lisso  and  Madison  Carroll,  executors  of  Mrs.  E. 
A.  Carroirs  succession  and  the  syndic  of  Lisso  &  Scheen,  insolvents,  who 
held  the  notes  of  Madison  Carroll,  Jr.,  purporting  to  be  secured  by 
mortgage  on  the  land  in  question,  were  made  defendants  in  the  suit — 
Cockerham  alone  answered ;  the  others  making  default. 

Besides  the  general  issue,  Cockerham  specially  denied  the  nullity  of 
the  datum  and  judgment  attached — averred  that  they  were  both 
founded  on  a  just  and  valid  consideration — further,  that  the  property 
was  sold  at  succession  sale  to  pay  the  debts  incurred  by  Mrs.  E.  A. 
Carroll  subsequently  to  the  death  of  her  husband — that  the  said  sales 
and  the  subsequent  ones  were  valid  and  legal. 

He  further  pleaded  an  estoppel  against  the  plaintiffs,  based  upon 
the  following  alleged  fact* :  He  averred^that,  after  the  probate  sale  of 
this  property  and  its  adjudication  to  Scheen,  an  account  of  the 
succession  of  Mrs.  E.  A.  Carroll  was  filed  by  Lisso,  executor,  upon 
which  was  placed  for  distribution  the  amount  of  said  adjudication. 
That  this  account  was  opposed  by  the  plaintiffs,  then  minors,  through 
their  tutor,  in  which  a  ranking  privilege  was  claimed  on  the  proceeds 
of  said  sales.  Further,  that  in  the  suit  to  enforce  a  mortgage  against 
Madison  Carroll,  Jr.,  the  alleged  purchaser  of  this  property  from 
Scheen,  these  plaintiffs,  through  tbeir  tutor,  had  intervened  in  that 
suit,  in  which  intervention  they  set  up  the  same  claim  to  this  land  as 
in  the  present  action,  and  urged  that  by  these  proceedings  plaintiffs 
are  now  estopped  from  again  prosecuting  their  demand. 

He  further  averred,  that  he  and  his  vendors  were  not  parties  to  the 
suit  in  which  the  judgment  of  Mrs.  Carroll  against  her  husband  was 
rendered,  nor  to  the  act  conveying  the  property  in  controversy  to  the 
former*  in  satisfaction  cf  said  judgment,  and  that  the  said  acts  and 
proceedings  being  regular  in  form,  he  nor  his  vendors  were  bound  to 
look  beyond  the  decree  of  the  court. 

The  plaintiffs  are  appellants  from  the  judgment  dismissing  their 
actios. 

Two  matters  of  inquiry  demand  our  attention,  since  upon  their 
solution  mainly  hinge  all  the  other  subjects  of  controversy  embraced 
in  the  case.  The  first  is  whether  the  daUon  en  paiement  assaile<l  in 
point  of  fact,  is  subject  to  annullraent  or  reduction  as  having  infringed 
upon  the  legitime  of  the  plaintiffs  as  forced  heirs  of  their  father ,:  and 
next,  if  it  did,  was  it  made  without  a  legal  consideration.    • 
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To  determine  the  amount  of  the  legitime,  the  property  alienated 
must  be  fictitiously  brought  back  into  Madison  CarrolFs  sacceadon— 
collated,  as  it  were,  with  the  active  mass,  as  forming  part  of  same  at 
the  time  of  his  death.  The  debts  are  deducted  and  the  disposable 
quantum  is  calculated  on  the  balance,  taking  into  consideration  the 
number  of  heirs.    C.  C.  1504.    Thus : 

Amount  of  inventory,  1867 $  6,721  68 

Home  plantation  (returning)  value 6,000  00 

Total $12,721  68 

Cr. 
By  succession  debts 3,000  00 

Net  value $  9,721  68 

The  disposable  portion  (one-third)  is $3,240  56 

Amount  disposed  of  in  transfer  of  Home  plantation,  valued  at. $6,000  00 
From  this  deduct  the  disposable  portion 3,240  56 

Amount  of  excess  over  disposable $2,759  44 

Share  of  each  heir  therein,  one-fifth 551  28 

Share  of  the  two  plaintiffs 1,102  56 

There  is  some  dispute  as  to  value  of  the  Home  place  at  the  time  of 
its  transfer  in  1866,  and  the  testimony  on  this  point  is  conflicting.  The 
value  given  in  the  above  statement  is  fairly  deducible  from  the  evi- 
dence, and  is  a  medium  between  the  highest  and  lowest  estimates  of 
its  value  found  in  the  record. 

From  this  statement  it  is  to  be  seen  that  the  disposition  made  of  this 
property  by  the  daUon  en  paiement  did  encroach  upon  the  legitime  of 
the  plaintiffs  at  least  to  the  amount  above  set  forth. 

The  next  question  for  determination  is  whether  or  not  the  act  or 
transfer  was  founded  on  a  real  and  valid  consideration.  It  purporU, 
as  before  stated,  to  have  been  passed  in  satisfaction  of  a  moneyed  judg^ 
ment  obtained  by  Mrs.  Carroll  against  her  husband.  The  act  recites 
this  judgment  as  being  for  the  sum  of  $2500,  with  legal  interest  from 
1856,  this  judgment  being  rendered  on  January  25, 1866,  and  the  inter- 
est allowed  thereby  accruing  during  ten  years  before  the  tiling  of  tiie 
suit,  and  amoiinting  to  $1240.  Of  course  interest  c6uld  only  mn  legAllv 
from  the  institution  of  the  suit,  since  a  husband  could  not  lie  liable  for 
interest  on  a  debt  owing  the  wife  during  the  existence  ot  the  commu- 
nity. The  dation  purports  to  have  been  made  for  the  sum  of  $3740, 
which  was  the  aggregate  of  the  principal  and  interest  of  the  judgment, 
computed  as  above,  and  the  property  was  appraised  at  this  sum. 
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Therefore,  from  the  face  of  the  act  it  appears  that,  at  least  to  the  extent 
of  S1240,  there  was  no  consideration  for  the  dation.  The  judgment 
vrhich  this  dation  purports  to  satisfy  must  be  viewed  as  a  part  of  the 
act,  or  of  the  title  passed  thereby,  and  is  next  to  be  examined. 

The  proceedings  [of  the  suit  are  before  us.  They  do  not  con- 
tain the  evidence  adduced  in  support  of  the  judgment  rendered. 
The  evidence  was  not  reduced  to  writing.  We  note  that  the  petition 
and  answer,  the  waiving  of  citation  by  tlie  defendant,  and  the  judg- 
ment, are  all  in  the  handwriting  of  the  plaintiffs'  attorneys  therein. 
It  is  apparent  on  the  face  of  the  proceedings  that  the  judgment  was  a 
consent  judgment.  It  was  attacked  in  the  instant  suit  as  being  with- 
out consideration  and  void,  and  testimony  was  offered  by  the  plaintiffs 
to  strongly  support  these  allegations,  yet  no  evidence  was  offered  by 
the  defendants  in  rebuttal  or  with  a  view  to  show  that  the  judgment 
was  founded  on  a  real  or  genuine  consideration. 

As  to  third  parties  or  creditors,  the  production  of  this  record  only 
liroved  rem  ipaum.  Landry  vs.  Fullen,  8  Ann.  100;  Remey  vs.  Munici- 
pality, 8  Ann.  27;  Erwin  vs.  Bank,  5  Ann.  3. 

To  sustain  the  judgment  in  view  of  the  attack  upon  it,  it  was  incum- 
bent upon  those  interested  to  maintain  it,  to  administer  proof  of  its 
correctness  and  the  reality  of  the  consideration  on  which  it  was 
founded.  Bogam  vs.  Finley,  19  Ann.  94;  also  5  Ann.  135;  6  Ann.  46; 
10  Ann.  87;  28  Ann.  546. 

The  judge  a  quo  maintained  the  judgment,  his  reasons  therefor 
bciug  subsUiutially:  out  of  consideration  for  the  character  of  the  judge 
who  signed  the  judgment  and  the  presumption  in  favor  of  his  judicial 
acts,  and  a]so  on  account  of  the  good  reputation  of  two  witnesses  then 
deceased,  who  were  said  to  have  testified  in  the  case,  and  whose  names 
aa  witnesses  were  indorsed  on  the  petition,  but  whose  testimony  was 
uot  taken  down  as  stated.  The  judge  was  in  error,  the  consideration 
of  the  judgmeot  should  have  been  established  aliundcj  by  proper  proof, 
and,  in  the  absence  of  such  proof,  we  are  forced  to  conclude  that  tlie 
judgment  was  without  consideration  and  void. 

This  conclusion  might  seem  sufficient  to  determine  the  case,  in  view 
of  the  declarations  of  the^Code,  as^follows : 

^'  Immovable  property  that  is  brought  into  the  succession  through 
the  effect  of  reducHorij  is  brought]  into  it  without  any  charge  of  debts  or 
ftiartg€Uf€8  created  by  the  donee.    R.  C.  C.  1516." 

"The  acUon  of  reduction,  or  revindication,  may  be  brought  by  the 
Jteirs  against  third  persons  holding  the  immovable  property  which  has 
been  alienated  by  the  donee,  in  the  same  manner  and  order  that  it 
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may  be  brought  (igatTut  the  donee  himself ,  bat  aflber  discassion  of  the 
property  of  the  donee."    R.  C.  C.  1517. 

The  suit  of  Hadder  vs.  Shepherd,  1  L.  506,  is  stated  in  the  language 
of  the  court,  to  be  a  suit  against  a  third  possessor  by  a  forced  heir  for 
two  undivided  thirds  of  a  plantation  and  slaves  being  the  legitime,  or  por- 
tion of  which  the  deceased  could  not  dispose,'^'* 

The  plaintiff's  right  of  action  iu  that  case  was  distinctly  recognized, 
though  the  court  held  that  it  was  premature  because  the  property  of 
the  donee  had  not  been  discussed,  a  question  that  does  not  arise  in 
this  case. 

The  claim  of  the  defendant,  to  the  property  in  question  is  founded 
on  alienations  made  thereof  and  mortgages  given  thereon  subsequently 
to  th6  death  of  Madison  Carroll,  Sr.,  and  its  purported  acquisition 
successively  by  Mrs.  E.  A.  Carroll  and  her  transferees ;  and  such  claims 
might  seem  to  be  fully  met  by  the  words  of  the  case  above  quoted ; 
but,  as  these  parties  assert  rights  thereto  protected,  as  they  claimed, 
by  their  ignorance  of  any  equities  in  favor  of  plaintiffs  to  the  land,  it 
is  proper  that  we  should  investigate  their  pretensions. 

Scheeu,  as  stated,  purports  to  have  bought  this  property  at  probate 
Htile,  as  belonging  to  the  succession  of  Mrs.  £.  A.  Carroll. 

It  is  iu  proof  that  he  paid  nothing  for  the  land.  He  and  his  part- 
ner, Julius  Lisso,  then  composing  the  firm  of  Lisso  &  Scheen,  held 
several  judgments  against  Mrs.  Carroll,  and  Lisso  was  the  executor  of 
her  estate,  and  it  was  believed  by  them  that  Scheen  could  buy  in  the 
property  and  the  amount  bid  therefor  could  be  applied  to  the  payment 
of  the  Judgment  and  mortgages  held  by  that  firm  against  Mrs.  CarrollV 
succession^  therefore  the  amount  of  the  adjudication  was  not  paid  iu 
by  Scheen. 

Besides,  it  is  shown  that  there  was  an  agreement  before  the  sale,  id 
writing,  by  which  the  property  was  to  be  bought  in  for  the  benefit  of 
Lisso  &  Scheen,  and  that  as  Lisso,  being  the  executor,  could  not  pur- 
chase for  himself  or  his  firm,  it  was  to  be  struck  off  to  Scheen. 

This  agreement  was  plainly  in  contravention  of  a  prohibitory  law, 
touching  the  purchase  by  executors,  and  others  in  a  like  capacity,  of 
succession  property  under  their  administration,  and  it  is  obvious  chat 
this  sale,  though  thus  disguised  or  planned  to  evade  the  law,  was  in 
direct  contravention  of  it,  and  therefore  void  for  this  reason. 

This  case  comes  clearly  within  the  spirit  of  the  decisions  of  the 
Heirs  of  Wood  vs.  NichoUs,  33  Ann.  748;  Chaffe  vs.  Farmer,  34  Add. 
1017 ;  Stanborough  vs.  McClellan,  37  Ann.  275,  rendered  by  the  present 
court.     Moreover,  it  appears  that  Scheen  never  went  into  possession 
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ef  the  property,  but  that  it  was  occupied  by  Madison  Carroll  from  the 
time  of  his  mother's  death  till  a  short  time  before  the  institution  of 
this  snit,  when  the  defendant  Cockerham  took  possession  of  it  under 
hi8  purchase. 

Sliortly  after  the  abjudication  of  this  property  to  Scheenyhe  con- 
fessed a  judgment  in  favor  of  one  Cockerham,  which  was  recorded, 
titat  it  might  operate  as  a  judicial  mortgage  on  this  and  other  immov- 
ables of  Scheen.  After  the  death  of  Cockerham  the  executors  of  his 
estate  transferred  this  judgment  to  his  son,  M.  A.  Cockerham,  defend- 
ant herein,  and  he  enforced  the  judicial  mortgage  resulting  from  its 
recordation  against  Madison  CarroU,  Jr.,  then  in  possession  of  the 
land,  under  a  purchase  from  Scheen ;  and  at  the  sheriff's  sale  Cocker- 
ham bought  it  in  in  his  own  name. 

This  Cockerham  was  the  son-in-law  of  Scheen,  and  it  was  shown  on 
the  trial  that  the  alleged  acquisition  of  this  judgment  by  Cockerham 
and  the  purchase  under  it  at  sheriff's  sale  was  at  the  instance  and  for 
the  benefit  of  Scheen,  and  that  Cockerham  was  merely  a  person  inter- 
posed, and  has  since  the  institution  of  this  suit  conveyed  the  property 
to  L.  E.  Scheen,  the  son  of  J.  H.  Scheen. 

What  is  confirmatory  of  this  fact  as  well  as  the  facts  relating  to  the 
pretended  purchase  by  Scheen  and  of  other  matters  pertaining  to  all 
transactions  of  these  parties  recited  above,  is  the  circumstance  that, 
though  Scheen  and  Cockerham,  the  executors  of  Mrs.  Carroll's  estate, 
Julius  Lisso  and  Madison  Carroll,  Jr.,  and  the  syndic  of  Lisso  d&  Scheen 
wero  all  made  parties  to  the  suit,  none  of  them  appeared  and  answered 
save  Cockerham;  and  what  is  still  more  significant,  is  that  though  the 
testimony,  especially  of  Scheen  and  Cockerham  might  have  thrown  a 
blaze  of  light  on  these  alleged  damaging  facts  and  irregularities 
charged  in  the  petition,  and  with  respect  to  which  they  were  distinctly 
challenged  as  to  the  proof— the  trial  of  the  case  was  conspicuous  for 
their  silence  on  these  matters,  and  their  failure  to  go  on  the  witness 
stand !  They  come  clearly  within  the  rule  laid  down  in  Atkins  vs. 
King,  33  Ann.  1007;  School  Board  vs.  Trimble,  lb.,  1072. 

As  before  mentioned,  it  is  charged,  however,  that  plaintiffs  are  es- 
topped from  asserting  their  claim  and  making  these  contentions  in 
support  of  it,  because  of  the  opposition  of  their  tutor  to  the  account 
filed  by  Lisso,  executor  of  Mrs.  Carroll,  wherein  claim  was  set  up  to  a 
privilege  on  the  amount  of  the  price  purporting  to  have  been  paid  by 
Scheen  for  the  property  at  the  probate  sale,  and  because  cf  their  inter- 
vention and  its  withdrawal  in  the  suit  to  enforce  the  judicial  mortgage 
by  Cockerham  under  the  judgment  against  Scheen. 
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It  is  questionable  whether  a  mmor,  any  more  than  a  woman  or 
others  laboring  under  a  like  incapacity,  can  be  subject  to  this  rule  of 
estoppel  resulting  from  pleadings,  admissions,  or  the  like ;  but  be  that 
as  it  may,  a  knowledge  of  the  real  facts  or  of  the  true  nature  of  the 
conditions  pertaining  to  or  involyed  in  the  question  of  estoppel  on  tlie 
part  of  one  against  whom  the  plea  is  directed,  is  essential  to  ita  main- 
tenance.   Watkins  vs.  Cawthorn,  33  Ann  1194. 

In  this  instance  we  have  the  testimony  of  the  tutor  who  filed  the 
opposition,  that  when  it  was  made  he  was  not  informed  with  respect  t« 
plaintiffs'  claim  to  the  property,  that  he  did  not  know  that  Scheen  had 
paid  no  part  of  the  price  bid  at  probate  sale  for  the  Home  plantation, 
but  believed  that  there  was  an  actual  fund  derived  from  this  sale  to  be 
distributed,  and  did  not  know  that  this  feature  of  the  account  was  a 
mere  fiction.  If  these  minors  could  be  estopped  by  any  pleadings  or 
averments  that  their  tutor  might  be  pleased  to  make  in  their  behalf, 
certainly  under  the  conditions  named  they  could  not  be  thus  affected. 

In  the  intervention  mentioned,  again  through  their  tutor,  they  as- 
serted their  claim  to  the  property  in  question  as  in  tliis  suit,  accompa- 
nied by  corresponding  allegations  to  same  extent.  Their  interventiou 
was  excepted  to,  and  the  tutor  took  a  voluntary  non-suit.  Even  had 
the  plaintiffs  been  of  age  at  the  time  and  thus  withdrew  their  suit  be- 
fore trial,  they  would  not  be  precluded  from  again  asserting  by  a  sub- 
Hcquent  suit  the  same  claim. 

There  is,  therefore,  no  estoppel  on  this  last  ground. 

We  have  thus  reviewed  all  the  issues  presented  by  the  pleadings, 
aud  are  satistied  that  plaintiffs  have  made  out  their  case.  The  only 
question  still  to  be  considered  relates  to  the  decree  to  which  they  are 
entitled. 

Art.  2446  of  the  Civil  Code  prohibits  all  contracts  between  husband 
and  wife  save  in  the  three  following  cases: 

1.  When  one  of  the  spouses  makes  a  transfer  of  property  to  the 
other  who  is  judicially  separated  from  him  or  her  in  payment  of  liis  or 
her  rights. 

2.  When  the  transfer  made  by  the  husband  to  the  wife,  though  not 
separated,  has  a  legitimate  cause,  as  the  replacing  of  her  dotal  or  other 
effects  alienated. 

3.  When  the  wife  makes  a  transfer  of  property  to  the  husband  in 
payment  of  a  sum  promised  to  him  as  a  dowry. 

Outside  of  these  exceptions,  such  contracts  are  void.  Such  is  our 
conclusion  respecting  this  contract  in  question — this  act  of  dation  en 
paiement  entered  tuto  between  Madison  Carroll  and  his  wife  on  the  7th 
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September,  1866.  It  must,  therefore,  be  aDnnlled,  at  least  to  the  ex- 
tent that  plaintiffs  were  prejadiced  thereby,  which  is  to  the  amount  that 
it  encroached  upon  their  leffiUme  in  the  succession  of  their  father,  and 
which  amount  appears  from  the  statement  heretofore  submitted  in 
this  opinion.  Had  this  disposition  of  the  property  mentioned  been  by 
a  gratnitons  donation,  plaintiffs  could  not  complain  of  it  except  in  so 
far  as  it  exceeded  the  disposable  portion,  so  in  this  instance  the  nullity 
declared  must  be  limited  and  measured  by  their  interests,  and  they 
cannot  legally  demand  that  the  act  be  annulled  in  toto. 

The  authorities  cited  by  the  plaintiffs'  counsel  as  favoring  such  ex- 
treme demand  were  ca«es  where  the  wife,  as  part  of  the  consideration 
of  the  daUon,  assumed  the  payment  of  her  husband's  debts,  which  she 
was  legally  forbidden  to  do,  though  we  express  no  opinion  as  to  the 
correctness  of  these  decisions. 

Besides  the  daim  of  Uie  plaintiffs  asserted  to  as  upon  the  '*  Home 
plantation,"  they  claim  also  two-fifths  interest  in  three  other  pieces  or 
tracts  of  lands,  known  and  designated  respectively  as  the  Coushatta 
bayou  lands,  tlie  Coushatta  town  lots  and  the  Child's  seventy  acre  tract 

The  Coushatta  bayou  land  was  sold  by  Madison  Carrol],  Sr.,  to  one 
A.  H.  Stalliart  for  $4600,  on  which,  before  his  death,  he  had  obtained 
a  judgment  which  appears  in  the  inventory  of  his  succession.  This 
judgment  was  executed  by  Mrs.  Carroll  in  1869  by  the  seizure  and  sale 
of  the  plantation,  on  which  a  mortgage  had  been  ^  retained.  At  this 
sale  she  purchased  said  property  for  herself  and  in  her  own  name,  and 
the  amounts  of  the  several  abjudications  were  credited  as  stated,  she 
became  the  debtor  of  the  succession  for  the  same,  and  the  heirs  have 
no  interest  in  the  propeity,  but  their  recourse  is  against  their  mother 
and  tutrix,  for  the  price. 

The  remaining  tract — the  Child's  seventy  acre  lots— was  included  In 
the  datian  made  by  Carroll  to  his  wife,  and  as  part  of  the  Home 
plantation.  It  was  never  embraced  in  any  of  the  subsequent  sales, 
and  the  plaintiffs'  rights  thereto  cannot  be  extended  beyond  their 
claim  heretofore  recognized  in  the  Home  plantation  on  account  of  their 
leffUme. 

It  is  therefore  ordered,  adjudged  aud  decreed  that  the  judgment  of 
the  lower  court  so  far  as  it  rejects  plaintiffs'  claim  to  the  lands  de- 
scribed in  the  petition  as  the  Coushatta  bayou  plantation,  the  Cou- 
shatta town  lands  and  the  Child's  seventy  acre  tract  be,  and  the  same 
is  hereby  af&rmed,  and  that  in  all  other  respects  the  judgment  be  an- 
nulled, avoided  and  reversed,  and  that  the  dation  en  paiement  entered 
into  between  Madison  Carroll  and  Mrs.  £.  A.  Carroll  on  the  6th  of 
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September,  1866,  be  and  the  Bame  is  hereby  aDnnlled  to  the  extent  the 
same  infringeB  on  the  legitime  of  the  plain tifTa  as  forced  heirs  of  Madi- 
son Carroll,  deceased,  which  is  hereby  recognized,  and  the  amount  of 
the  plaintiffs  interest  in  the  said  excess  over  the  disposable 
portion  being  the  sam  of  $1102.56,  and  which  snm,  with  legal  interest 
from  judicial  demand  is  hereby  recognized  as  a  legal  charge  against 
the  lands  conveyed  in  said  dation  of  the  6th  September,  1866. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  following 
acts  and  proceedings  relating  and  purporting  to  affect  the  lands  em- 
braced in  said  dation  of  the  6th  of  September,  1866,  and  described  in 
the  petition  be  and  the  same  are  hereby  declared  null  and  void,  viz : 

1.  The  sale  to  J.  H.  Sche^n  (probate  sale),  of  date  the  17th  of 
October,  1877. 

2.  The  judicial  mortgage  of  date  the  1st  of  December,  1877,  result- 
ing from  the  recording  of  the  judgment  against  J.  H.  Scheen  in  favor 
of  John  Cockerhani,  so  far  as  it  purports  to  operate  on  said  land. 

3.  The  sale  by  Scheen  of  said  lands  to  Madison  Uarroll,  Jr.,  and  the 
special  mortgage  given  thereon  by  the  latter  of  date  March  the  4tli, 
1878. 

4.  The  sheriff^s  sale  to  the  defendant  of  17th  of  February,  1873. 

It  is  further  ordered  and  decreed  that  defendants  pay  costs  of  both 
courts. 


No.  9614. 
CiTT  OP  Netv  Orleans  vs.  J.  Mul^. 

T7Dd«r  Article  206  of  the  Constitntioii,  the  power  g^nmted  "  to  levy  a  license  tax"  is  diacfe> 
Uonary  and  not  mandatory.  The  State  or  city  may  abstain  from  taxing,  or  may  exempt 
irom  license,  any  ooonpation  or  calling,  subject  to  the  restriction  that,  if  a  particolar 
calling  iu  taxed,  the  tax  most  conform  to  the  constitational  mle^. 

The  contrary  mle  with  regard  to  property  taxation  resalts  from  the  proTisioii  of  Article  909. 
that  **aU  property  shaU  be  taxed  according  to  its  value,"  and  of  Article  907.  "  the  firilov- 
ing  property  shall  be  exempt  from  taxation,  and  no  other.'* 

There  are  no  equivalent  constitutional  provisions  relative  to  license  taxation,  requiring  all 
occupations  or  aU  persons  pursuing  any  occupation  to  be  taxed,  or  dedarlBg  that  no 
other  thiin  certain  occupations  shall  be  exempted. 

Hence,  the  city  has  the  right  to  abstain  firom  taxing,  or  to  exempt,  any  particular  calling  «r 
business,  and,  having  by  the  terms  of  her  ordinance  expressly  exempted  Uie  business 
of  defendant,  there  is  no  legiBlative  authority  for  collecting  such  tax,  and  the  ^ty's  de- 
mand must  be  n^eoted. 

A    pPEAL  from  the  First  City  Court  of  New  Orleans. 
jt\.    Rozier^  J. 


Walter  JET.  Bogers,  City  Attorney,  and  Branch  K.  MiUer,  Assistant 
City  Attorney,  for  Plaintiff  and  Appellee. 
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B,  B.  Farman  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Feknkr,  J.  Our  juriBdiction  ariseR  under  that  clause  of  Article  81 
of  the  Constitution  which  extends  it  to  ''  all  cases  in  which  the  consti- 
tationality  or  legality  of  any  tax,  toll  or  impost  •  ♦  ♦  imposed  by 
a  municipal  corporation  shall  be  in  contestation.^' 

The  fifth  section  of  the  City  Ordinance  No.  1048,  imposes  a  license 
tax  upon  << wholesale  mercantile  business,"  and  also  upon  ''every  busi- 
ness of  selling  at  retail,''  said  license  graduated  in  classes  according  to 
gross  amount  of  annual  sales."  The  section,  however,  contains  the 
following  proviso : 

''  Provided,  that  butchers,  fish  dealers,  vegetable  vendors  and  oth- 
ers occupying  stalls  or  stands  in  any  of  the  public  markets  belonging 
to  the  city  are  exempt  from  the  operations  of  this  ordinance,  so  far  as 
the  business  carried  on  in  the  market  is  concerned." 

Although  the  city  judicially  admits  that  defendant  is  a  ''  butcher 
occupying  a  stall  in  a  public  market  belonging  to  the  city,"  yet,  in  the 
teeth  of  the  prohibition  just  quoted,  she  claims  in  this  suit  a  license  tax 
on  that  very  business. 

Amongst  other  defenses,  defendant  opposes  this  clause  of  the  ordi- 
nance as  a  bar  to  the  action,  and  we  consider  it  conclnsive. 

The  language  of  the  clause  establishes  beyond  controveray  that  the 
city  has  not  imposed,  or  intended  to  impose,  any  license  tax  on  the 
business  pursued  by  defendant.  Hence,  there  is  no  legislative  author- 
ity for  the  collection  of  such  a  tax.    State  vs.  Forman. 

The  terms  of  Article  206  of  the  Constitution  leave  no  doubt  that  the 
power  to  "levy  a  license  tax"  conferred  upon  the  General  Assembly, 
or  the  like  power  delegated  by  the  latter  to  political  corporations,  is 
discretionary  and  not  mandatory,  and  that  the  Assembly  or  corporation 
may  validly  abstain  from  imposing  a  license  tax  upon  all  callings  or 
upon  any  particular  calling,  subject  only  to  the  restriction  that  if  any 
particular  calling  is  taxed,  the  tax  must  conform  to  the  constitutional 
rule.     Hence,  any  calling  may  be  exempted  from  license  taxation. 

The  contrary  rule  with  regard  to  property  taxation  results  from  the 
language  of  Article  203,  that  ^^all  property  shall  be  taxed  according  to 
its  value,"  and  of  Article  207,  '*the  following  property  sliall  be  exempt 
from  taxation,  and  no  other^  Hence,  it  follows  that  legislative  exemp- 
tions of  property  from  taxation  are  null  and  void,  because  violating  the 
Constitution.  Rut  there  are  no  equivalent  coustitutioual  provisions 
touching  license  taxation.    The  Constitution  nowhere  says  that  all  oc- 
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cnpations  shall  be  taxed,  nor  does  it  say  that  no  of^^tban  certain  ones 
uHined  shall  be  exempted.  It  contents  itself  with  saying  that  ''the 
General  Assembly  may  levy  a  license  tax,''  and  that ''  all  persona,  etc., 
may  be  rendered  liable  to  snch  tax,  except"  certain  persons  and  ocea- 
pations  named  in  Articles  206  and  207. 

We,  therefore,  hold  that  the  city  has  the  right  to  exempt  any  calling 
from  license  and  to  abstain  from  taxing  it,  and  that  she  has  so  exempted 
the  defendant.  Whether  batchers,  fish  dealers,  etc.,  pursning  their 
occupation  elsewhere  than  in  the  public  markets  may  resist  the  pay- 
ment of  any  license  which  may  be  demanded  from  them  under  this 
ordinance,  is  a  question  not  before  us. 

We  content  ourselves  with  saying  that  the  legislative  authority  of 
the  city  has  imposed  no  license  tax  on  defendant,  and,  therefore,  it  cnu- 
not  be  recovered. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  the  demand 
of  the  city  of  New  Orleans  be  rejected  at  her  cost  in  both  courts. 


No.  9621. 
The  State  of  Louisiana  vs.  M.  Cenuo. 

Tn  a  lioenae  suit,  the  clerical  error  of  oharxixiji^  defendant  with  pnrsaing,  without  a  license, 
"the  hnsiaesB  of  vegetables  "  in  a  public  market  of  the  oily,  instead  of  the  basinesa  of 
dsaiing  in  or  aeUing  vegetables,  will  not  be  considered  when  first  raised  in  this  ooart, 
because  no  other  *'  business  of  vegetables  "  could  be  conducted  in  a  public  market  ex- 
cept that  of  selling  or  dealing  in  them,  and  because,  in  absence  of  any  note  of  evidence. 
non  eonHat  that  evidence  received  without  objection  might  not  have  remedied  the  dell> 
dent  allegatious. 

Defendant's  eontention  that  he  was  exempt  under  art  206  of  the  Constitation  because  fol- 
lowing "  an  agricultural  pursuit,"  is  not  sustained  by  any  evidence  in  the  record  show* 
ing  that  fact. 

APPEAL  from  the  Second  City  Court  of  New  Orleans. 
VoorhieSf  J. 

John  McEnery  and  W.  B,  HommerviUe,  for  the  State,  Appellee. 
B,  E.  FormaUj  for  Defendant  and  Appellant: 


The  opinion  of  the  Court  wae  delivered  by 

Femner,  J.    This  is  a  proceeding  by  rule  under  the  State  license 
law  to  recover  a  license  of  five  dollars  from  the  defendant. 
The  rule  is  prepared  on  a  printed  form   used  in  such  cases,  with 


NEW  ORLEANS,  NOVEMBER,  1886.  820 


Stote  Ts.  Bniaseaa. 


blanks  left  to  bQ  filled  np  in  writing,  according  to  the  reqairemeuts  of 
each  particular  case. 

It  happens  here  that,  through  evident  carelessness  and  clerical 
error,  the  rule  charges  '^  that  M.  Cendo  is  conducting  the  busineas  of 
vegetables  in  the  Ninth  Street  Market  withoot  any  license  from  tlie 
State  of  Lonisiana,  and  that  his  gross  annual  receipts  exceed  the  sum 
of  one  thousand  dollars." 

There  was  no  exception  on  this  ground  in  the  court  below,  and  the 
omission  of  the  woi*ds  selling  or  dealing  in  vegetables  is  too  insignifi- 
cant to  be  considered  when  urged  for  the  first  time  in  this  court. 
What  other  business  of  vegetables  ''  except  that  of  selling  or  dealing 
in  tliem  conid  be  conducted  in  a*public^market  of  the  city,  is  not  sug- 
gested, and,  moreover,  there  appearing  no  note  of  evidence  in  the  tran- 
script before  us,  for  aught  that  we  know,  evidence  received  without 
objection  may  have  remedied  the  deficient  allegation. 

The  only  points  raised  in  tho  court  below  as  to  the  legality  or  con- 
stitutionality of  the  license,  were  that  ^'defendant  is  following  an 
agricultural  pursuit  and  is  exempt  from  all  license  tax  under  art.  206 
of  the  constitution,  and  because  the  license  law  of  1881  does  not  im- 
pose any  license  tax  on  this  defendant." 

The  license  act  of  1881  does  impose  a  license  upon  *'  every  business 
of  selling  at  retail,"  and  a  vegetable  dealer  in  the  markets  undoubt- 
edly' conducts  such  a  business.  It  is  equally  clear  that  such  business 
is  not  necessaaily  an  agticultural  pursuit.  Whether  defendant  was 
engaged  in  agriculture  and  in  selling  only  vegetables  raised  by 
himself,  is  a  matter  of  evidence  which  the  record  before  us  affords  no 
means  of  solving,  and  whether  such  I'acts,  if  proved,  would  exempt 
him  from  the  license  claimed,  is  a  question  of  law  which  we  are  not 
called  npon^to  decide. 

We  can  discover  no  reason  for  disturbing  the  judgment. 

Judgment  affirmed. 


No.  9622. 
The  State  of  Louisiana  vs.  F.  Bckseau. 

In^hi&snit  tor  lioeose  on  tbo  bnsiaMa  of  "  selling  at  retail,"  the  defendant  is  described  ss 
"oondnoting  the  business  of  batober  in  the  Ninth  Street  Market,  whose  receipts  exceed 
$1000."  Ol]jeotion  to  tbisvariADoe  cannot  avail,  in  absence  of  any  note  of  ^Tidenco  ia 
the  te«osoript,  beoaose  ve  Impw  thAt  butchers  in  pablio  markets  do  sell  meats  at  retail, 
and  it  may  have  been  proTcd  that  defendant  followed  such  a  bnaineis. 

A  bntdier,  in  «o  Cu*  aa  he  alaaghtera  and  dresees  animals,  may  poeaibly  be  claeeed  aa  a  la- 
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borer  or  nMofaanlc,  but  •«  snob  bnncbes  of  bis  basinttt  eaimot  l»wfkiily  be  pviviud  ia 
the  public  markeU  of  New  Orleans,  and  as  we  bave  no  note  of  the  OTidence  reoeived 
below,  we  cannot  apply  the  exemption  invoked  under  art.  906  of  the  Gonatitntion. 

A    PPEAL  from  the  Second  City  Court  of  New  Orleans. 
.^jL     Voarhiesj  J. 

John  McBnery  and  W.  B,  Sommerville  for  the  State,  Appellee. 
B,  B,  Forman  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenn£r,  J.  Defendant  wa«  sued  for  a  license  of  five  dollars  under 
allegations  that  he  '^  is  conducting  the  business  of  butcher  in  the  Ninth 
Street  Market  without  any  license,  and  that  his  gross  receipts  exceed 
♦1000." 

He  opposed  the  rule  on  three  grounds : 

1.  That  it  disclosed  no  cause  of  action. 

2.  That  the  license  law  imposed  no  license  upon  a  butcher. 

3.  That  defendant  is  a  laborer  and  follows  a  mechanical  pursuit, 
and  is  exempt  under  art.  206  of  the  Constitution. 

The  law  imposes  a  license  upon  ^^  every  business  of  selling  at  retail." 
A  person  conducting  the  business  of  butcher  in  a  public  market,  ordi- 
narily sells  meat  at  retail. 

In  absence  of  any  note  of  evidence  found  in  the  transcript,  it  niay 
well  be  that  testimony  offered  without  objection,  may  have  satisfied 
the  court  that  defendant  was  pursuing  the  very  kind  of  business  con- 
templated by  the  statute. 

A  butcher  may  be,  in  certain  circumstances,  a  laborer  or  mechanic, 
in  so  far  as  he  slaughters  and  dresses  the  meat  of  animals,  but  as  such 
business  cannot  be  lawfully  conducted  in  the  public  markets  of  Nen- 
Orleans,  and  as  butchers  may  and  do  conduct  the  business  of  selling 
meats  in  such  markets,  non  constat  that  the  evidence  may  not  have  e^ 
tablished  to  the  satisfaction  of  the  court  below  that  defendant  wa8 
engaged  in  the  latter  business  in  such  manner  as  to  be  liable  for  the 
license. 

Judgment  affirmed.    ^_^ 


No.  9582, 
Succession  of  Eugenie  CoMMActRE. 

Where  on  appeal  b:r  ao  opponent  it  appears  that  he  has  not  been  heard  at  all  bnt  was  refiiwd 
bearing  on  a  stated  ground,  and  a  jadgment  dinmisaing  bis  oppoeillon  was  entersd.  it  is 
not  necessary  that  the  inventory  and  a  mass  of  docnments  that  hare  no  relation  to  the 
issne  presented  by  the  appeal  should  be  copied  In  the  transerlt>t,  aad  a  motion  todismlM 
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for  (he  abaenoe  of  thei>e  nnneoesaary  and  irrelevant  dooamenta  will  not  be  anatained  if 
the  pleadings,  bills  of  exception,  and  other  matter  needftil  f6r  a  proper  presentation  of 
the  iasae  to  be  decided,  are  in  the  transcript. 

After  jndginent  haa  been  rendered  homologating  an  ezecator's  accoonf  so  far  as  not  opposed , 
other  opponents  cannot  come  in  and  attack  the  account.  The  delay  fixed  by  law  mast 
have  elapsed  before  an  homologation  can  be  made,  and  they  who  have  permitted  it  to 
pass  without  preferring  their  complainta  are  shut  out  thereafter. 

Bat  where  an  appodtiou  contesting  generally  the  whale  account  haa  been  filed  in  time,  th)« 
opponent  may  supplement  her  opposition  by  specifications  and  amplifications  of  tb(% 
original  after  the  homologation  has  been  made.  The  Judgment  qualified  by  the  words 
"  so  far  aa  not  opposed  "  reserved  her  rights. 

An  opponent-heir  who  alleges  that  she  signed  a  receipt  to  the  executor  in  full  settlement  in 
error,  and  that  the  real  estate  of  the  succession  bas  been  bought  by  the  executor  throneh 
an  Interposed  person,  and  so  seeks  to  annul  the  sale  and  bring  the  property  back  into 
the  snoceaaion,  is  not  required  to  make  tender  of  the  aum  she  haa  received  before  she 
can  be  heard  to  impugn  the  settlement  or  attack  the  sale. 

APPEAL  from  th©  Civil  District  Court  for  the  Parish  of  Orleaas. 
LagaruSf  J. 

Jonas  d  Nixon  and  G.  Fernandez  for  the  Executor,  Appellee. 

Jf .  Voorhies  for  Opponents  and  Appellants : 

The  spirit  of  our  legislation  is  to  lend  every  facility  to  examine  into  the  conduct  of  adminis- 
tmtoi  8,  and  technical  ol^ections  opposed  to  such  inveatigaiion  are  entitled  to  little  favor. 
4  Ann.  128;  36  Ann.  416. 

A  Judgment  homologating  an  account  so  far  as  not  opposed  will  not  bar  a  supplemental  oppo- 
sition, specifying  the  items  opposed,  when  the  first  opposition,  prevloua  to  Judgment, 
opposed  the  items  generally.    90  Ann.  610;  13  Ann.  113. 

A  decree  homologating  an  account  so  far  aa  not  opposed,  without  proof,  is  a  nullity.  97 
Ann.  667. 

Tender,  or  the  putting  in  mom,  is  not  a  prerequisite  to  an  opposition  to  the  final  account  of 
an  administrator.  The  doctrine,  as  set  forth  in  the  Civil  Code,  arts.  1019  [1906]  et  teq., 
applies  exclusively  to  commutative  contracts 

Where  an  administrator  has  purchased  property  belonging  to  the  succession,  sold  on  the 
petition  of  creditors,  and  employed  the  purchase  price  for  the  payment  of  ita  debts,  he 
cannot  claim  previona  tender  of  the  price,  but  must  recover  the  sum  in  due  course  of 
administration.    36  Ann.  335;  34  Ann.  1017. 

Bvan  in  a  commutative  contract,  the  rescission  of  which  would  require  a  liquidation  be- 
tween thepartiea,  tender  is  not  a  prerequisite.  15  Ann.  518.  A  fortiori  must  this  be 
the  doctrine  in  settlement  between  heirs  and  an  executor  who  holda  a  fidudaiy  tniat. 

Aa  oppoaition  to  a  final  tableau  by  an  heir  who  has  been  cited  cannot  be  dismiaaed  on  a 
mare  olijection  made,  on  the  trial  of  the  case,  of  want  of  tender,  baaed  upon  a  private 
anterior  settlement,  which  is  not  before  the  court. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Manning,  J.  The  motion  is  based  on  the  absence  from  the  record 
of  the  inventory  and  other  documents,  and  the  failure  of  the  appel- 
lant to  have  the  transcript  completed,  and  the  fact  that  an  unsigned 
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judgment  of  May  6th,  whicb  the  mover  saya  is  the  one  appealed  from, 
is  not  appealable. 

No  reference  is  made  by  page  to  the  transcript  to  guide  us  iu  finding 
this  unsigned  judgment  of  May  6th,  and  we  do  not  propose  on  a  mo- 
tion to  dismiss  to  grope  our  way  through  the  record  to  find  it,  and  the 
more  since  there  is  a  judgment  of  May  26th,  signed  and  in  its  proper 
place,  and  that  judgment  dismisses  the  opposition  of  Cheval  the  ap- 
pellant and  continues  the  other  opposition  indefinitely. 

The  clerk  certifies  that  he  cannot  find  the  inventory  and  otiier  docu- 
ments though  diligent  search  has  been  made,  but  they  are  not  needed 
for  the  purpose  of  this  appeal.  The  mover  seems  not  to  apprehend 
the  condition  of  the  case. 

No  trial  has  been  had  on  the  merits.  The  opponent  was  denied 
hearing  at  the  outset.  When  she  offered  her  first  witness,  the  executor 
objected  to  any  hearing  whatever  on  the  ground  that  he  held  the  oppo- 
nent's receipt  for  a  sum  paid  her  in  settlement  of  the  claJm  which  f^hi- 
was  then  renewing  and  pressing  in  her  opposition,  and  that  she  coultl 
not  be  heard  until  she  tendered  to  the  executor  the  sum  thus  received. 
The  opponent  having  announced  that  she  would  not  tender  that  or 
any  other  sum,  the  ccurt  sustained  the  objection  and  dismissed  hfi 
opposition. 

The  issue  to  be  tried  by  this  appeal  is  presented  in  an  assignment 
of  errors  and  bills  of  exception,  and  is  whether  the  opponent  iia^  :i 
right  to  be  heard  and  whether  a  tender  was  necessary,  not  whether 
her  claim  is  just  and  well-founded.  Sor  far  from  the  transcript  not 
having  documents  enough,  it  has  far  too  many.  The  bulk  of  it  is  not 
needed  for  the  trial  of  the  issue  now  presented. 

The  motion  is  denied. 


On  the  Merits. 

The  executor  of  this  sncession  filed  his  final  account  in  August  18S4 
which  was  opposed  by  Mrs.  Cheval  one  of  the  heirs,  and  the  account 
was  then  homologated  so  far  as  not  opposed.  About  five  months  after- 
wards two  other  heirs  filed  oppositions,  and  these  were  stricken  out  on 
the  motion  of  the  executor,  and  these  opponents  reserved  a  bill  and 
appealed. 

The  judge  was  right.  After  judgment  of  homologation  has  been 
entered  neither  heirs  nor  creditors  can  be  heard  in  opposing  the  ac- 
count. The  delay  fixed  by  law  must  have  passed  before  an  homologa- 
tion, can  be  made,  and  if  parties  affected  by  the  account  permit  it  to 
pass  without  preferring  their  complaint,  they  must  snfter  for  their  own 
ladies.  A  different  rule  would  indefinitely  protract  the  trial  and 
homologation  of  a  succession-account.     Sue.  Macarty,  3  Ann.  384. 

Mrs.  Cheval  made  a  supplemental  opposition  about  the  time  these 
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other  heire  filed  their  original  oppoBitions,  and  the  same  objection  is 
made  to  her  sapplemental  opposition  that  was  made  to  their  originals, 
bat  it  is  not  good. 

She  had  filed  an  opposition  in  time  contesting  all  the  items  of  the 
account  generally  and  she  can  afterwards  supplement  it  by  specifying 
more  in  detail  the  several  grounds  of  her  complaint.  The  judgment 
of  homologation  expressly  excepted  her  opposition  from  its  operation, 
and  there  is  no  reason  why  she  should  not  afterwards  amplify  her  ob- 
jections to  the  account  that  had  already  been  made.  Sac.  Cabrol,  26 
Ann.  609. 

On  the  trial  the  executor  offered  all  his  proof  and  when  Mrs.  Cheval 
began  to  offer  or  was  about  to  offer  hers,  the  executor  objected  to  the 
reception  of  it  because  she  and  he  had  had  a  settlement  full  and  final 
and  he  had  paid  her  one  hundred  and  ninety  dollars  in  discharge  of 
whatever  she  was  entitled  to.  His  objection  was  that  she  could  not 
be  heard  until  she  had  tendered  or  paid  him  this  sum  thus  received, 
and  the  judge  sustained  the  objection  and  Mrs.  Cheval  appealed. 

This  ruling  is  error. 

The  executor  seeks  to  apply  a  principle  here  that  belongs  to  a 
whoUy  different  state  of  things,  and  cites  Pugh  v.  Cantey,  33  Ann. 
786,  where  the  court  say,  ''  the  party  demanding  the  rescision  of  a 
contract  must  return  or  offer  to  return  the  consideration  received  by 
him.    •    •    This  is  a  condition  precedent  to  being  heard." 

There  is  no  contract  here  to  rescind.  The  allegation  of  the  oppo- 
nent is  that  her  signature  to  the  receipt  was  given  under  protest  and 
through  compulsion  and  in  complete  ignorance  of  her  rights.  Whether 
true  or  false,  the  allegation  of  error  entitles  her  to  be  heard  in  attack- 
ing the  settlement. 

Another  allegation  in  that  the  real  estate  of  the  succession  was 
bought  by  an  interposed  person  ostensibly  but  really  by  the  executor, 
and  one  of  the  objects  of  the  opposition  is  to  have  that  sale  annulled 
and  the  property  brought  back  into  the  succession.  We  have  more 
than  once  held  that  a  tender  was  not  necessary  to  enable  an  heir  to 
begin  such  an  attack.  Stanbrough  vs.  McClellan,  36  Ann.  234,  and 
«ases  there  cited. 

It  is  therefore  ordered  and  decreed  that  tbe  judgment  of  the  lower 

court  dismissing  Mrs.  ChevaPs  opposition  is  avoided  and  reversed,  and 

the  cause  is  remanded  for  further  proceedings  therein,  and  in  all  other 

respects  it  is  affirmed,  the  costs  of  Mrs.  Cheval's  appeal  to  be  paid  by 

the  executor. 

58 


834  SUPREME  COURT  OF  LOUISIANA. 

Sncoession  of  Commagere. 


On  Application  for  Rehkaking. 

WatkinS)  J.  Mrs.  Alth^e  Tomlinson  and  Mro.  Elvina  Vign6,  hein 
of  deceased,  opponents  and  appellants,  pray  the  amendment  of  the 
former  judgment  and  decree  of  this  court  sustaining  the  judgment  of 
the  court  a  qua  dismissing  their  oppositions. 

They  claim  that,  on  the  final  account  opposed,  there  are  no  funds  to 
be  distributed  to  creditors ;  and  they  make  no  opposition  to  any  credi- 
tor's claim.  They  claim  that  the  account  purports  to  dispose  of  the 
entire  assets  of  the  succession,  leaving  in  favor  of  the  executor  a 
balance  of  $1737.07;  and  that  a  final  judgment  of  homologation 
''  would  be  tantamount  to  a  judgment  against  the  heirs,  in  favor  of  the 
executor,  for  said  balance.'^ 

This  succession  was  opened  by  the  death  of  the  testatrix  on  the  15th 
of  August,  1879,  and  during  the  same  month  letters  testamentary  were 
issued  to  the  executor,  Charles  Louque. 

On  June  13th,  1884,  opponents  were  recognized  as  heirs  of  the 
deceased. 

The  account  opposed  states  the  assets  of  the  estate  to  be  $5968,  and 
its  liabilities  $7705.07,  showing  a  balance  in  favor  of  the  executor,  as 
stated  above,  of  $1737.07. 

Mrs.  Cheval  opposed  this  ^^  account  in  fall  '^  on  the  grounds  that  it 
was  vague  and  indefinite,  and  did  not  set  out  the  assets  and  liabilities 
fully ;  because  therein  no  mention  is  made  of  the  real  estate  belong- 
ing thereto,  as  described  in  the  inventory }  and  because  the  property 
of  the  succession  has  been  adjudicated  to  the  executor,  through  a  per- 
son interposed,  and  which  still  belongs  to  the  succession. 

She  opposes  specially  several  items,  and  particularly  the  balance  in 
favor  of  the  executor ;  and,  generally,  ''  every  item  of  said  account  as 
presented.'' 

On  motion  of  the  executor  the  account  was  thereafter  duly  homolo- 
gated, so  far  as  not  opposed. 

The  account  was  tried  in  the  absence  of  counsel  for  opponent,  Mrs. 
Cheval,  and  upon  a  proper  showing,  a  new  trial  was  ordered  on 
November  28th,  1884. 

No  ftirther  proceedings  were  taken  until  the  25th  of  March,  1885, 
when  Alth^  and  Elvina  Commag^re  filed  additional  oppositions  to 
the. executor's  account,  embracing,  among  others,  many  of  the  items  of 
the  account  opposed  previously  by  Mrs.  Cheval. 

On  the  same  date  Mrs.  Cheval  filed  an  amended  opposition,  in  which 
she  reiterates  all  of  the  objections  previously  urged  to  the  account ; 
and  she  further  charges  that  all  the  moneys  this  account  shows  to  have 
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been  disbursed  by  the  executor,  were  by  him  derived  from  another 
succession  to  which  she,  and  tlie  other  opponents  are  the  8ole  heirs. 

On  motion  of  the  executor  the  opposition  of  Mrs.  Tomlinson  and 
Mrs.  Vign^  are  stricken  from  the  docket  *'  as  having  been  filed  too 
late,"  i.  e.,  subsequent  to  the  judgment  of  the  coart  homologating  the 
account,  so  far  as  not  opposed ;  and  to  this  ruling  opponents  reserved  a 
bill. 

I. 

Were  the  oppositions  presented  in  due  season  to  entitle  those  oppo- 
nents to  a  hearing  thereon  1 

Should  the  opinion  of  this  court  be  reversed  in  such  way  as  to  afford 
them  an  opportunity  of  making  proof  of  same  1 

In  succession  of  Cabrol,  26  Ann.  609,  the  court  say  :  ^'  On  the  4th  of 
August  there  was  judgment  homologating  all  the  items  not  opposed. 

''As  the  original  petition  opposed,  in  general  terms,  the  homologa- 
tion of  all  the  items  of  the  ticcount  except  the  law  charges  and  costs, 
it  follows  that  only  these  items  were  homologated  by  the  judgment. 

'<  The  supplemental  petition  of  the  9th  of  August  supplies,  so  far  as 
the  items  therein  specified,  the  deficiency  complained  of  in  the  original 
petition  of  opposition. 

<'  Our  conclusion  is  that  the  court  erred  in  dismissing  the  opposition." 

In  the  succession  of  Michael  Schaffer,  13  Ann.  113,  the  court  say : 
'*  It  may  be  conceded  that  an  unqualified  homologation,  after  due  ad- 
veiitisement  and  delays,  of  a  curator's  account,  and  statement  of  debts, 
is  binding  upon  the  heirs,  in  the  absence  of  fraud. 

''  But  here  it  apx>ear8  that  the  items  in  controversy  have  not  been 
passed  upon.  The  account  was  homologated  only  in  '  so  far  as  not 
opposed.' 

'^  The  oppositions  of  Mtehel  and  Gilmare  attacked  the  items  now  in 
questions. 

"  Tliose  items  having  been  opposed,  are  not  covered  by  the  terms  of 
the  decree,^ 

Counsel  for  the  executor  places  reliance  on  the  doctrine  that  is  an- 
nounced in  succession  of  Macarty,  3  Ann.  383,  and  the  quotation  it 
makes  from  Lang  et  al.  vs.  Their  Creditors,  14  La.  237,  which  is  that : 

'^  The  law  fixes  the  delay  within  which  opposition  to  a  tableau  of 
distribution  is  to  be  made.  This  delay  is  not,  however,  fatal,  as  long 
as  proceedings  are  suspended }  but  when  judgment  of  homologation  is 
pronounced,  creditors  who  deem  themselves  iiyured  by  it  cannot  be 
relieved  otherwise  than  by  a  new  trial ;  and  this  cannot  be  obtained 
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by  a  party  who  has  neglected  to  file  his  opposition  until  the  judgmmi 
of  homologation  he  pronouneed.^^ 

In  the  case  at  bar  the  proceedings  have  been  kept  suspended  by  the 
opposition  of  Mrs.  Cheval.  On  the  same  day  that  she  filed  her  supple- 
mental opposition,  the  original  oppositions  of  present  appellants  were 
filed,  upon  almost  the  identical  grounds  thereof. 

The  judgment  homologating  the  executor's  account  to  far  a$  mot 
oppoBod  did  not  pronounce  upon  the  items  of  the  account  that  are  em- 
braced in,  and  covered  by  Mrs.  Cheval's  oppositions,  original  and 
amended. 

There  is  no  conflict  between  these  decisions.  On  the  other  hand, 
they  are  perfectly  harmonious. 

''  The  right  to  do  what  is  ordered  to  be  done  within  a  given  time 
exists  so  long  as  no  action  of  the  courts  or  the  opposite  party,  has  inter- 
vened to  conclude  that  right.    *     *    So,  too,  opposition  may  be  made 

to  an  account  of  administration  at  any  time  before  its  homologation. 

*    •    •     • 

'^  There  are  many  cases,  however,  when  this  rule  ceases  in  oonae- 
quence  of  special  provisions  of  law.'' 

Hen.  Dig.,  p.  1580,  No.  11,  and  authorities  cited  therein. 

We  have  no  hesitancy  in  saying  that  the  opponents  are  entitled  to  s 
hearing  upon  their  oppositions  as  filed  ^  but  we  express  no  opinion 
upon  various  questions  argued  by  counsel,  appertaining  to  the  trial  of 
the  same  on  the  merits. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  former 
opinion  of  this  court  herein  rendered,  be  and  the  same  is  hereby 
amended  in  so  far  as  to  reverse  the  judgment  of  the  lower  court  strik- 
ing said  oppositions  as  having  been  filed  too  late ;  and  it  is  further 
ordered,  adjudged  and  decreed  that  said  oppositions  are  reinstated  for 
trial  and  further  proceedings  according  to  law,  and  that  the  executor 
be  taxed  with  the  costs  of  appeal. 

Judgment  amended. 


S8   OS 

uu     q<m/  jNO.  «7dO«/* 


Mrs.  Annie  Hutghe  vs.  Hbnrt  Brinkman. 

Where  a  motion  to  dismiss  the  appeal  is  made  on  the  jcroond  of  the  deflolenoy  of  the  tna- 
soript  as  shown  by  the  clerk's  ceiUfioate,  and  the  transcript  is  oonipletad  and  the 
missing  evidence  supplied,  and  the  oertifioate  converted  ander  a  oerHofmri  iron  tkis 
oonrt  before  the  case  is  submitted,  and  no  delay  is  ocoasioned  by  the  stepa  taken  for  ths 
completion  of  the  transcript,  the  appeal  will  not  be  dismissed. 

When  in  a  poaseasoTy  action  the  parties  urge  claims  and  ooanter  daima  which  niuuisiiiily 
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havolTo  the  quMtlon  of  tide,  sod  »re  dear  inoideats  of  ownership,  an  iMtte  which  can. 
not.  be  tried  in  saoh  an  aotlon,  the  iMotiee  will  be  relegated  to  the  petitory  action  ae  a 
necessary  step  to  a  proper  a«^adication  of  snoh  claims. 
Courts  cannot  be  required  to  decide  centroTcrsies  by  piece-meala->a  decision  of  the  funda- 
mental qneedon  most  precede  a  diecnssion  of  rights  incident  thereto. 

APPEAL  from  the  Civil  District  Court  fbr  the  Parish  of  Orleans. 
Monroe,  J, 


Alfred  Ooldthwaite  for  Plaintiff  and  Appellant. 

Bayne  d  Denize  and  Braughn,  Bueky  DmkeihpUl  d  Ha/rt  for  Defend- 
ant and  Appellee. 

On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delirered  by 

ToDDy  J.  This  motion  is  grounded  on  the  deficiency  of  the  tran- 
script through  the  alleged  fault  of  the  appellant. 

Before  the  case  was  submitted,  the  documents  alleged  to  be  missing 
were  supplied  under  a  writ  of  certiorari  from  this  court.  Furthermore 
the  defective  certificate  of  the  clerk  accompanying  the  transcript  when 
filedy  was  supplemented  and  corrected^  and  this  new  certificate  show- 
ing a  full  and  complete  transcript  was  by  the  permission  of  the  court 
filed  on  the  motion  of  the  appellant. 

Finding,  then,  a  perfect  transcript  before  us,  containing  all  the  evi- 
dence, documents  and  proceedings  had  in  the  lower  court,  and  no  delay 
having  been  caused  by  these  efforts  of  the  appellant  to  complete  the 
transcript,  we  see  no  reason  whatever  to  dismiss  the  appeal. 

The  motion  to  dismiss  is,  therefore,  denied. 

On  the  Merits. 

Watkins,  J.  This  is  a  possessory  action  instituted  by  plaintiff  for 
the  recovery  of  an  improved  lot  on  First  street  in  this  city,  coupled 
with  a  claim  for  rents  and  revenues,  to  which  was  urged  a  general 
denial  and  a  special  defense  by  the  defendant  to  the  effect  that  '^  he 
had,  through  himself  and  his  vendors,  held  peaceable  and  undisturbed 
possession  of  said  property  for  fuUy  ten  years  prior  to  any  claim  set 
lip  by  the  plaintiff  *  *  *  and  he  alleges  that,  as  possessor  in  good 
faith,  he  is  entitled  to  all  rents  and  revenues  of  said  property  ]  or  if 
condemned  to  pay  such  revenues  he  is  entitled,  as  possessor  in  good 
faith,  to  be  reimbursed  the  to/xes  and  expensee  incurred  for  said  prop- 
erty." 

Suit  was  filed  on  October  22,  1879,  and  petitioner  alleges  the  dis- 
turbance of  her  possession  on  the  2d  of  November,  1878,  and  she  de- 
manded rents  at  the  rate  of  (40  per  month  from  that  date  with  interest. 


838  SUPREME  COURT  OP  LOUISUNA. 

Hayghe  ts.  BrinkmMi. 

This  Court  decided  that  the  plaintiff  was  entitled  to  recover  the  pos- 
BCBsion  of  the  property  and  rents  at  $30  per  month  since  the  2d  of 
November,  1878,  with  interest,  and  that  the  case  be  remanded  to  re- 
ceive proof  of  '^  the  cost  of  taxes  and  whatever  the  he  can  properly 
plead  in  offset  of  the  plaintiff^s  demands."  This  court  further  said : 
''  We  do  not  determine  the  question  of  his  possession  in  good  fiaith,  but 
it  is  fair  that  he  should  have  an  opportunity  to  show  it." 

In  the  court  below  the  plaintiff  filed  a  plea  in  which  she  elects  and 
requires  the  demolition  of  the  constructions  and  works  made  by  defen- 
dant on  the  premises  sued  for. 

From  a  judgment  in  favor  of  the  defendant  for  $1900,  with  interest, 
the  plaintiff  appealed. 

The  record  discloses  that  defendant  purchased  the  property  in  con- 
troversy at  a  partition  sale  between  the  heirs  of  Robert  Huyghe,  former 
husband  of  plaintiff,  who  continued  in  possession  after  his  death. 

The  partition  proceedings  were  duly  homologated,  notwithstanding 
plaintiff's  opposition  thereto. 

Defendant  purchased,  at  public  auction,  on  June  1, 1878,  and  on  th« 
17th  of  that  month,  a  formal  title  was  executed  therefor  by  OctaTe 
Morel,  notary. 

He  then  procured  a  writ  of  ejectment  aud  dispossessed  the  plaintiff; 
and  she  sued  him  for  damages  resulting  therefrom.    34  Ann.  8^,  1179. 

The  title  of  defendant  is  perfect  in  form,  and  recites  all  the  neces- 
sary elements  of  a  sale ;  and  he  paid  a  large  part  of  the  price  of  the 
adjudication.  It  is  notarial  in  form,  and  three  of  the  heirs  of  Uie  de- 
ceased signed  it.  It  possesses  all  the  insignia  of  a  joint  title  in  the 
sense  of  R.  C.  C.  3484  et  aeq. 

The  plaintiff  was  a  party  to  the  partition  proceedings,  and  some  of 
the  heirs  were  of  full  age  and  seem  to  have  acquiesced  therein.  The 
inventory  of  succession  of  Robert  Huyghe  taken  on  the  3d  of  March, 
1877,  was  valued  at  $15,770.44. 

Conceding,  for  the  argument,  that  the  Second  District  Court  had  uo 
jurisdiction  ratione  materice  to  order  a  partition  of  succession  proportv : 
it  had  jurisdiction  of  the  Huccession  itself.  If  such  a  sale  be  a  nullity, 
it  is  a  relative  one  only. 

One  who  has  just  reason  to  believe  himself  master  of  the  thing  which 
he  possesses,  is  a  possessor  in  good  faith.    E.  C  C.  3451. 

He  is  a  possessor  in  bad  faith  who  assumes  that  quality  well  kiio<£'- 
ing  that  he  has  no  title  to  the  thing,  or  that  his  title  is  vicious  and 
defective.    R.  C.  C,  3452. 

Ill  no  one  of  the  various  suits  and  proceedings  pro  and  eon,  haa  thit 
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title  been  tested  or  pat  at  issue.    Brinkman  has,  to  all  appearances, 
full  confidence  in  his  title,  and  his  testimony  supports  that  belief. 

The  doctrine  announced  in  Walworth  vs.  Stephenson,  24  Ann.  251, 
to  the  effect  that  *'a  purchaser  under  a  judicial  sale  is  in  bad  faith,  and 
liable  for  rents  and  damages,  if  the  judgment  under  which  he  pur- 
chases is  abBolutely  void,''  etc.,  has  not  been  followed  by  this  Court. 
Hickman  vs.  Dawson,  35  Ann.  1036 ;  Eldridge  vs.  Tibbits,  5  Ann.  380; 
Carroll  vs.  Cabaret,  7  0.  S.  406 ;  Frique  vs.  Hopkins,  4  O.  S.  224 ;  Du- 
four  vs.  Camfranc,  11  0.  S.  715;  Roberts  vs.  Brown,  14  Ann.  985; 
Giddens  vs.  Mobley,  37  Ann.  417. 

In  the  briefs  of  counsel  in  the  last  case  Walw&rth  vs.  SU^henwn  was 
pressed  upon  this  Court's  attention  witliont  avail. 

In  those  cases  pleas  of  prescription  and  demands  for  reimbursement 
for  improvements  made  and  taxes  paid,  were  urged.    Their  allowance 
depended  upon  the  proof  disclosing  the  possession  of  defendants  in  ^ 
good  faith. 

In  ffiehman  vs.  Dawson,  a  large  sum  was  allowed  for  improvements, 
and  in  Oiddens  vs.  Mobley^  the  plea  of  ten  years'  prescription  was  sus- 
tained, notwithstanding  this  Court,  in  the  former  case,  held  the  title 
absolutely  null  and  void. 

We  conclude  that  defendant  was  a  good  faith  possessor  at  the  com- 
mencement of  his  possession,  and  that  good  faith  has  necessarily  con- 
tinued. 9  Ann.  171,  State  vs.  Smith ;  14  Ann.  605,  Robert  vs.  Brown ; 
33  Ann.  441,  Hickman  vs.  Dawson ;  34  Ann.  705,  Wederstrandt  vs. 
Fuyher;  R.  C.  C.  3482. 

Plaintiff  places  reliance  on  R.  C.  C.  503,  as  supporting  the  plaintiff's 
theory  of  defendant's  possession  in  bad  faith  since  suit. 

It  reads  as  follows,  viz :  *'  He  is  a  bona  fide  possessor,  who  possesses 
as  owner,  by  virtue  of  an  act  sufficient  in  terms  to  transfer  property, 
the  defects  of  which  he  was  ignorant  of. 

^*  He  eeasee  to  be  a  bona  fide  possessor  from  the  moment  these  defects 
are  made  known  to  him,  or  are  declared  to  him  by  suit  instituted  for  the 
recovery  of  the  thing  by  the  oinMr." 

We  understand  that  to  n?ean  a  petitory  action,  or  an  action  in  null- 
ity of  the  possessor's  title, 

A  possessory  action  cannot  accomplish  that  result. 

In  Kibbe  vs.  Campbell,  34  Ann.  1163,  this  Court  held  correctly  that, 
after  the  good  faith  possessor  has  been  dispossessed  by  one  holding  a 
better  title  than  himself,  the  former  has  a  right  of  action  for  compen- 
sation for  improvements  and  taxes  which  enured  to  the  benefit  of  the 
soil,  or  enhanced  its  value. 
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We  are  of  the  opinion  that  under  the  express  provisionB  of  R.  C.  C. 
508,  plaintiff  was  not  in  the  attitude  to  compel  defendant  to  demolish, 
or  remove  the  buildings  constructed  on  the  property  in  dispute,  be- 
cause defendant  was  not  a  bad  faith  possessor. 

It  reads  :  '^  Nevertheless,  if  the  plantations,  edifices  and  works  have 
been  made  by  a  third  person  evicted,  but  not  sentenced  to  make  resti- 
tution of  the  fruits,  because  such  persons  possessed  bona  fide  -,  die 
owner  shall  not  have  a  right  to  demand  the  demolition  of  the  works, 
plantation,  or  edifices,  but  he  shall  have  the  choice  either  to  reimburse 
the  value  of  the  materials  and  the  price  of  workanship,  or  to  reim- 
burse a  sum  equal  to  the  enhanced  value  of  the  soil." 

This  election  plaintiff  has  not  made.  There  has  been  no  proof  ad- 
ministered as  to  the  enhanced  value  given  the  soil  by  reason  of  the 
improvements,  for  which  reimbursement  is  claimed ;  but  there  has 
with  regard  to  the  value  of  the  materials  and  the  price  of  workman- 
ship, and  we  shall  predicate  our  opinion  upon  it,  as  it  may  be  fiurly 
.  assumed  that  plaintiff  was  content  with  the  election  the  defendant  had 
.  made. 

The  defendant  claims  "  for  improvements  and  to  reimbursement  for 
the  same;  for  removal  of  old  stables,  building  material  for  and  repair- 
ing the  roof  of  the  house,  etc.,  $188.28 ;  for  painting,  material  and 
labor  employed  in  the  construction  of  a  new  stable,  $270  -,  carpenter's 
work,  brick,  mortar,  lumber,  painting  and  hardware,  $960.90;  and 
other  items  aggregating  $210. 

He  also  claims  for  State  and  city  taxes  paid  during  seven  years,  a 
little  over  $400,  and  other  small  items,  aggregating  $406.02 — $2374.20. 

There  are  introduced  in  evidence  by  defendant  a  statement  of  hin 
tax  assessments  from  1878  to  1884,  and  sundry  receipts  fh>m  carpen- 
ters, journeymen,  lumber-dealers  and  dealers  in  paints,  oils,  glass, 
etc. ;  receipts  for  insurance  premiums,  for  taxes  paid,  etc.,  and  for  and 
during  the  years  1880  to  1885  inclasive. 

The  defendant,  as  a  witness,  states  that  he  paid  a  large  part  of  the 
purchase  price,  the  taxes,  repairs  and  cost  of  improvements,  during 
the  time  he  occupied  the  property  as  owner,  and  the  insurance  pre- 
miums since  1878. 

He  says  that  when  he  went  int^)  the  house  it  was  dirty  and  in  need 
of  repairs,  and  that  he  had  it  thoroughly  repaired  and  cleansed, 
painted  and  calsomined.  ^ 

He  says  that  the  roof  was  bad,  the  keys  lost,  and  window  panes 
broken,  and  an  entirely  new  fence  was  necessary,  and  same  was  bnilt. 


NEW  ORLEANS,  NOVEMBER,  1886.  841 

Hayghe  tb.  BiinkmaD. 


H«  states  that  he  paid  the  various  bills  that  were  introduced  in  evi- 
dence, and  had  the  repairs  made  that  are  charged  for. 

His  statements  are  in  great  part  supported  by  the  evidence  of  Otto 
Knows,  H.  Hillevig  and  J.  Barney,  but  they  are  opposed  in  part  by 
plaintiff,  who  says,  that  the  house  on  tlie  prefuises  was  comparatively 
new,  and  was  in  need  of  no  repairs,  but  she  did  not  know  what  im- 
provements he  had  made. 

Her  statement  is^supported  by  Fred.  Wing,  in  a  general  way,  and 
by  Wm.  Seymour  -,  but  their  testimony  has  no  significant  bearing  on 
the  case. 

In  the  well -considered  opinion  ol  the  district  judge  he  says': 

''In  view  of  the  judgment  against  defendant  for  rent  at  $30  per 
month  since  November,  1878,  it  is  fair  that  he  should  be  allowed,  in 
compensation,  all  that  he  has  expended  for  the  preservation  and  im- 
provement of  the  property."    In  this  view  we  concur. 

The  evidence  of  the  defendant  is  not  as  clear  and  satisfactory  as  it 
should  be,  in  some  particulars,  and  for  some  items  charged  for. 

The  aggregate  amount  of  his  claim  is  $2,450.97,  and  same  was  by 
the  district  judge  reduced  to  $1900,  which,  he  "  thinks,  will  fairly  re- 
imburse aU  expenditures  properly  chargeable  to  plaintiff,"  which  sum 
was  held  to  offset  and  compensate  pro  tanto,  the  judgment  in  plain- 
tiff's favor  for  rent. 

A  careful  examination  of  the  record  fully  satisfies  us  of  the  coirect- 
ness  of  the  judgment  of  the  district  court,  and  it  is  therefore  affirmed 
with  cost. 


On  Rehbaking. 

PocHfi,  J.  A  careful  consideration  of  the  consequences  which  might 
flow  from  our  last  decree  in  this  very  complicated  litigation  has  de- 
cided us  to  retrace  our  steps,  and  to  make  an  effort  to  bring  the  parties 
into  line  so  as  to  open  the  way  to  a  logical  solution  of  the  many  diffi- 
culties which  the  record,  in  its  present  shape,  forces  on  the  judicial 
mind. 

In  our  previous  opinions  in  some  of  the  branches  of  this  controversy 
we  have  more  than  once  intimated  that  the  vital  question  involved  in 
it,  namely,  the  question  of  title  or  ownership,  had  not  been  presented 
in  any  of  the  pleadings.  And  yet,  in  the  present  case,  we  are  called 
on  to  abjudicate  on  important  questions  which  are  necessary  incidents 
of  the  ownership  of  the  property,  or,  in  other  words,  to  treat  and  dis- 
pose of  effects  before  considering  tlie  essential  causes  of  the  same. 

Thus  we  are  expected  to  attach  effects  to  the  alleged  good  faith  of 
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tbe  defeDdant's  possesftion  as  a  test  oi  liis  right  to  racover  his  taxes, 
and  other  expenses  in  repairing  and  preserving  the  property,  in  anti- 
cipation of  an  eventnelly  possible  judgment  which  may  decree  him  to 
have  been  all  along  the  true  and  lawful  owner  of  the  property. 

In  our  opinion  in  the  case  between  the  same  parties,  in  37  Ann.  240, 
we  settled  the  character  of  this  suit  to  be  the  possessory  action.  We 
allowed  rents  to  the  plaintiff  possessor  for  the  time  that  she  was  and 
remained  ejected,  and  remanded  the  cause  for  trial  of  the  defendant's 
claim  for  reimbursement  of  his  taxes  and  for  the  value  of  his  improve- 
ments. 

Now,  in  the  present  appeal,  and  especially  on  this  rehearing,  the 
argument  of  counsel  is  almost  exclusively  directed  to  the  validity  of 
Brinkman's  alleged  title.  In  point  of  fact,'  the  good  failh  of  his  pos- 
session is  intimately  blended  and  inseparably  connected  with  tlie 
validity  of  the  partition  sale,  at  which  he  became  abjudicated  of  the 
property. 

As  argued  by  counsel,  if  the  court  ordering  the  sale  had  jurisdiction, 
a  question  which  he  was  bound  in  law  to  examine,  his  possession  is  in 
good  faith,  but  to  reach  that  conclusion  it  is  inevitably  necessary  to 
hold  at  the  same  time  that  his  alleged  title  is  good,  and  vice  vena. 

Hence,  we  have  to  confront  this  state  of  things — the  question  of 
ownership,  which  is  not  presented  in  the  pleadings,  is  at  the  threshold 
of  the  discussion  of  the  defendant's  alleged  possession  in  good  faith — 
and  a  correct  solution  of  the  latter  must  in  law  and  in  logic  be  pre- 
ceded by  a  decision  of  the  former. 

We  therefore  conclude  that  the  right  of  defendant  to  recover  his 
taxes  and  other  expenditures,  depending  on  his  good  faith,  cannot  be 
a^udicated  at  the  present  stage  of  the  litigation,  and  that  it  must  of 
necessity  and  in  justice  be  relegated  to  the  trial  of  the  question  of  title 
or  ownership,  as  soon  as  the  parties  make  up  their  minds  to  present 
that  issue  under  proper  pleadings. 

In  a  petitory  action,  and  in  such  action  alone,  all  the  vexed  ques- 
tions which  bristle  in  this  controversy,  can  be  properly  discussed  and 
logically  and  legally  disposed  of. 

A  judgment  in  such  an  action  will  take  up  the  whole  series  of  ad- 
verse claims,  of  title,  of  rents  and  revenues,  and  the  incident  right  of 
compensation  for  alleged  necessary  disbursements.  Courts  cannot  be 
required  to  entertain  controversies  by  morsels  or  piece-meaU  as  tbe 
caprices  of  parties  may  dictate. 

The  fundamental  question  must  underlie  the  discussion  of  legal  inci- 
dents and  consequences  naturally  flowing  therefrom. 
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It  is  therefore  ordered,  that  our  previoas  decree  herein ^  rendered  on 
the  17th  of  May  last  past,  1886,  be  ann  ailed  and  set  aside.  It  is  now 
ordered,  adjudged  and  decreed  that  the  judgment  appealed  from, 
allowing  to  defendant,  Brinkman,  the  sum  of  $1900,  on  account  of 
taxes  paid  and  improvements  made  by  him  on  the  property  in  soit,  be 
annulled,  avoided  and  reversed,  at  the  costs  of  defendant  in  both 
courts,  under  the  reservation  of  defendant's  right  to  claim  the  amounts 
set  up  by  him  in  this  litigation,  in  a  future  proper  proceeding,  his  right 
to  ultimately  recover  the  costs,  which  he  is  herein  condemned  to  pay,  in 
case  of  a  final  decision  in  his  favor  either  on  the  question  of  title  or  in 
the  recovery  of  his  claim  aforesaid — and  all  other  claims  growing  out 
of  the  question  of  his  alleged  ownership. 


On  Petition  for  Modification  of  Decree. 

Defendant  prays  that  our  last  decree  in  this  case  be  modified  so  as  to 
restrict  the  execution  of  the  judgment  previously  rendered  in  favor  of 
plaintiff  for  rents,  to  any  excess  of  such  judgment  over  the  sum  of 
$1900,  for  which  defendant  had  obtained  judgment  in  the  lower  court, 
which  judgment  we  have  just  reversed. 

The  relief  prayed  for  is  equivalent  to  an  order  partially  suspending 
the  execution  of  a  final  judgment  rendered  by  this  Court  since  March 
of  last  past,  more  than  eighteen  months  ago. 

It  is  apparent  that  the  judgment  which  is  the  property  of  plaintiff, 
is  absolutely  beyond  our  control,  and  that  we  are  powerless  to  grant 
the  relief  which  defendant  asks  in  this  pro  seeding. 

It  is  therefore  ordered,  that  the  petition  of  defendant  be  dismissed, 
and  that  the  relief  which  he  prays  for  be  denied. 


No.  9764. 
The  State  of  Louisiana  vs.  Goodrich  Cole  et  al. 

XTuder  the  Constitation  and  laws  of  this  State,  district  attorneys  are  vested  with  fiili 
discretion,  not  nnder  the  control  of  oonrts,  to  proseonte  offenses  not  capUal  either  by 
indictment  or  by  information,  as  in  their  Judgment  the  interest  of  the  State  or  the  ends 
of  Justice  may  reqoire— and  the  discretion  thus  vested  in  them  cannot  be  affected  by  the 
fact  that  the  grand  Jury  may  be  in  session  at  the  same  time  and  in  the  same  parish. 
In  criminal  cases  the  order  to  separate  witnesses  is  not  one  of  right,  and  its  modification 
by  the  Judge  within  reasonable  grounds  must  be  left  to  his  discretion.  Hence,  the  ruling 
of  a  trial  Judge  in  rejecting  the  testimony  of  a  party  who  had  obtained  admission  in  a 
courc  room,  on  declaring  that  he  was  not  a  witness,  and  who  was  thereafter  tendered  as 
a  witness  by  the  accused,  will  not  be  disturbed  on  appeal.  Ko  fixed  rule  can  be  adopted 
in  such  matters.  Judges  must  be  guided  by  the  pecniiar  circumstances  surrounding 
the  oiler  of  such  testimony. 
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3.  Thi»Coart  wiU  not  interfere  with  the  orders  nuide  by  trial  Jadgee  eonoemlBK  the  diKi- 
pUne  of  their  conrte.  Henoe,  a  oomplaint  that  a  judge  called  a  particular  oaae  oot  of  it« 
order  ae  fixed  on  the  trial  docket  will  not  be  entertained  on  appeal.  Partiee  ahoold 
consider  that  the  diBtrict  Judges  in  this  State  are  not  mere  ministerial  oAoers,  or  ranch 
less  children,  whose  every  step  mast  be  traoed  and  controlled  by  saperlor  authority,  but 
that  their  conrts  have  certain  inherent  powers. 

4 .  After  charging  the  Jury,  as  the  Constitution  reqoires,  that  they  are  the  Judges  of  the  law 
and  of  the  facts  in  criminal  cases,  it  is  proper  that  the  Judge  should  instruct  them  to  the 
efltot  that  they  are  the  sole  judges  of  the  fhets,  but  that,  as  regards  the  law  of  the  ease, 
they  should  be  govemed  by  the  charge  of  the  judge  thereon.  Alllnttlng  State  tb.  Ford, 
37  Ann,  465;  SUte  vs.  Vinson,  37  Ann.  798;  State  vs.  Hal  Matthews,  rmsenUy  decided 
at  Shreveport. 

APPEAL  from  the  Ninth  District  Court,  Parish  of  Tensas. 
Taung,  J. 

M.J,  Cunninghamj  Attorney  General,  and  Hugh  Tidlis,  District  Attor- 
ney, for  the  State,  Appellee : 

1 .  Where  witnesses  are  sequestered  by  order  of  court,  and  the  order  Is  disobeyed  by  one 
of  the  witnesses  who  had  been  warned  by  the  sherllT  not  to  come  into  court,  and  who 
was  fnUy  cognizant  of  the  order,  it  is  discretionaiy  with  the  court  a  qua  to  ezclnde  the 
disobedient  witness's  testimony,  particularly  when  it  does  not  appear  that  his  evideiice 
was  material  to  the  prisoner's  defense.  36  Ann.  149;  34  Ann.  883;  15  Ann.  79;  Aroh- 
bold*s  Crim.  Plead,  and  Ptac.,  Pomeroy's  notes.  Vol.  1,  p.  539;  Bishop  Crim.  Pro.  Tol.  1. 
^  1199, 1088. 

5.  The  appellate  court  will  not  interfere  with  the  discretion  of  the  lower  court  in  matters 
perteining  to  the  separation  of  witnessss.  97  Ga.  987;  Bishop  Cr.  Pro.  YoL  1,  H  ^^^^ 
1087,1088;  34  Ann.  38:). 

3.  Prosecutions  may  be  by  indictment  or  information.  14  Ann.  967;  33  Ann.  1923 ;  Const, 
art  5;  B,  S.  977. 

Elam  dk  Luee  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,'  J.  In  support  of  their  appeal  from  a  sentence  of  six  years 
to  hard  labor,  ander  a  conviction  of  robbery,  the  defendants,  three  in 
nnmber,  rely  on  six  bills  of  exception. 

1st.  In  a  motion  to  quash  the  information,  they  denied  the  legal 
power  or  authority  of  the  District  Attorney  to  proceed  by  information 
when  the  grand  jury  is  actually  in  session,  and  they  contend  that  under 
such  circumstances  an  indictment  would  have  been  the  exclusive  mode 
of  proceeding  under  the  offense  charged  against  them. 

The  argument  is  not  sound ;  it  is  effectively  answered  by  the  very 
text  of  the  constitution  and  laws  of  the  State  on  the  subject-matter. 

Article  5  of  the  Constitution  reads  :  ''  Prosecutions  shall  be  by  in- 
dictment or  information ;  provided  that  no  person  shall  be  held  to  an- 
swer for  a  capital  crime,  unless  on  a  presentment  or  indictment  by  a 
grand  jury."     •     ♦     • 
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Containing  a  pre-existing  similar  provision,  Sec.  977  of  the  Revised 
Statutes  of  1870,  is  in  the  following  language :  '*  Prosecutions  for 
offenses  not  capital  may  be  by  information,  with  the  consent  of  che 
court  first  obtained." 

It  has  been  judicially  determined  that,  except  in  extreme  cases,  not 
likely  to  occur,  the  judge  cannot  withhold  his  consent  to  that  mode  of 
prosecution  of  offenses  not  capital.  State  ex  rel.  State  vs.  Judge,  S3 
Ann.  1223. 

We  understand,  and  we  therefore  hold,  that  in  proper  cases,  the 
District  Attorney  is  clearly  vested  with  the  discretion,  not  subject  to 
the  contro]!  of  courts,  to  proceed  by  information  in  the  prosecution  of 
offenses  not  capital,  and  tliat  his  discretion  in  such  matters  is  not 
affected  by  the  fact  that  the  grand  jury  may  be  in  session  for  the  same 
parish  and  at  the  same  time. 

2d.  They  next  complain  of  the  refusal  of  the  judge  to  allow  a  cer- 
tain party  to  testify  in  their  behalf.  The  refusal  was  made  on  the 
objection  of  the  District  Attorney  under  the  following  circumstances : 
The  judge  had  made  an  order  to  separate  all  the  witnesses  in  the  case, 
and  one  Riley,  whom  the  sheriff  attempted  to  exclude  ftom  the  trial 
on  the  ground  that  he  was  a  witness  in  the  case,  had  answered  the 
officer  that  he  was  not,  whereupon  he  had  been  admitted  in  the  court- 
room, where  he  had  been  for  an  hour,  when  defendants'  counsel  offered 
his  testimony,  with  the  view  of  proving  an  alibi.  The  judge,  knowing 
that  he  was  the  father-in-law  of  two  of  the  defendants,  rejected  his 
testimony.  Under  these  circumstances  we  are  not  prepared  to  rule 
that  the  judge  abused  the  discretion  which  is  vested  in  him  by  the 
law  touching  this  subject-matter.  An  interference  with  his  discretion 
in  such  rulings  would  open  the  door  to  practices  which  would  entirely 
defeat  the  very  oliject  to  be  attained  by  the  order  sequestering  the 
witnesses  in  any  and  all  cases.  State  vs.  Ford,  37  Ann.  463 ;  State  vs. 
Rivells,  34  Ann.  383 }  State  vs.  Gore,  15  Ann.  79. 

dd.  Their  next  two  bills  are  levelled  at  the  ruling  of  the  judge  in 
allowing  questions  to  witnesses  to  show  that,  on  the  day  the  robbery 
was  committed,  one  of  the  defendants  was  seen  in  the  act  of  putting 
certain  goods  in  a  sack.  Their  counsel  contend  that  the  defendants 
had  been  charged  with  the  robbery  of  money  alone,  and  that  it  was 
therefore  irrelevant  to  prove  anything  connecting  them  with  the  rob- 
bery of  goods;  and,  further,  that  the  paity  charged  to  have  been 
robbed  had  testified  that  no  one  was  present  except  himself  and  the 
defendants  themselves.  Their  main  argument  is  that  the  robbery  was 
charged  to  have  occurred  at  1  o'clock,  and  that  the  testimony  admitted 
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went  to  show  that  the  goods  were  seen  in  the  posseesiou  of  the  accosed 
two  hoars  before,  which  was  impossible.  Tliis  very  argument  affords 
a  correct  solotion  of  the  objection  ;  clearly  it  went  to  the  effect  and 
not  to  the  admissibility  of  the  proffered  testimony.  The  bill  shows 
that  the  party  robbed  was  a  peddler,  whose  handle  of  goods  had  been 
ransacked,  while  the  robbery  of  his  money  was  being  perpetrated. 

The  testimony  was  intended  as  corroborative  evidenee.  Whether  it 
was  so  or  not,  truthfiil  or  not,  possible  or  not,  were  qaestions  for  dis- 
cussion before  the  jury.  Hence  the  objection  could  not  be  sustained 
in  law. 

4th.  Defendants*  counsel  find  fonlt  with  the  judge's  charge  to  the 
jury  in  so  far  as  he  tpld  them  that  they  were  the  judges  of  the  facts 
and  of  the  law  in  the  case  ;  that  they  were  the  sole  judges  of  the  facts, 
and  that,  as  regards  the  law,  they  should  be  governed  by  the  charge  of 
the  judge  thereon. 

The  instructions  substantially  comply  with  the  rules  established  in 
our  jurisprudence.  Counsel  can  find  no  support  for  their  contention, 
in  our  opinion,  in  Vinson's  case,  '17  Ann.  792,  on  which  they  rel^-  ex- 
clusively. In  that  case  we  said :  ^*  The  relation  which  the  jury  bears 
to  enunciations  of  law  delivered  to  them  by  the  judge,  is  very  similar 
to  that  which  the  judge  l>ears  to  valid  and  unambiguous  statutes. 
The  judge  hi  bound,  under  his  oath,  to  accept  and  apply  the  statutes, 
but  that  does  not  prevent  him  from  being  the  judge  of  the  law.  So 
the  jury  is  bound  to  accept  and  apply  the  law  as  declared  by  the  court, 
but  that  does  not  prevent  their  being  ''  judges  of  the  law." 

In  Ford's  case,  37  Ann.  465,  this  Court  sustained  the  judge  who 
had  instructed  the  jury  that  while  they  were  the  judges  of  the  law  as 
well  as  of  the  facts,  it  was  their  sworn  duty  to  follow  the  law  as  given 
to  them  by  the  court.  In  that  connection  the  court  said :  *'  The  best 
judicial  authority  is  that  the  declaration  to  the  jury  that  they  are  the 
judges  of  the  law  and  of  the  facts  must  be  followed  by  an  explanation 
similar  to  that  contained  in  the  charge  now  under  consideration."  The 
same  views  were  expressed  by  this  Court  in  the  recent  case  of  the  State 
vs.  Hal  Mathews,  decided  at  Shreveport,  and  not  yet  reported. 

We  must,  and  we  shall,  adhere  to  a  rule  which  finds  its  sanction  in 
logic  and  reason,  as  well  as  in  law  and  jurisprudence,  aiid  which 
affords  even-handed  justice  and  equal  protection  to  society  as  well  as 
to  individuals. 

We  entertain  a  reasonable  hope  that  it  will  henoefoii^b  be  accepted 
as  the  settled  doctrine  of  our  jurisprudence  on  the  question  of  the 
powers  of  juries  in  criminal  cases. 
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5th.  Defeadants  finally  complain  that  their  case  waB  called  oat  of 
it«  fixed  order  on  the  trial  docket.  It  appears  horn  the  bill  that  at 
the  end  of  the  jniy  week  the  judge  ordered  that  cases  in  which  the 
defendants  were  in  actual  custody  should  be  advanced  over  those  in 
which  the  parties  were  out  on  bond.  Tlie  order  finds  ample  commen- 
dation in  the  feeling  of  humanity  which  prompted  it^  as  a  boon  to 
those  who  are  now  loudest  in  its  condemnation.  And  we  shall  cer- 
tainly not  disturb  such  an  order  in  the  very  case  which  illustrates  its 
wisdom.  The  verdict  of  the  jury  affords  the  only  rational  explana- 
tion of  the  marked  aversion  of  these  defendants  to  a  trial  which  came 
earlier  than  their  wishes. 

Surely,  counsel  cannot  be  serious  in  trying  to  in4uce  an  appellate 
tribunal  to  interfere  with  trial  judges  in  the  administration  of  the 
discipline  and  order  of  business  in  their  own  courts.  They  must 
understand  that  district  judges  are  not  mere  ministerial  officers,  or 
much  less  children^  whose  every  step  must  be  traced  and  controlled  by 
sui)erior  authority.  The  order  complained  of  was  manifestly  within 
the  limits  of  the  judge's  legal  discretion.  State  vs.  Duck,  35  Ann 
764 ;  State  vs.  Ford,  37  Ann.  459. 

We  find  no  error  to  the  prejudice  of  the  accused  during  the  whole 
course  of  their  trial. 

Judgment  affirmed. 


No.  9644. 
Edward  G.  Sghliisdbr  vs.  L.  B.  Martinez— J.  Rexach  st  al.,  Ik- 

TERVENORS. 

As  appeal  11m  tram  a  Judgment  dlsmieeing  interventions,  the  ol^eot  of  which  la  to  claim 
theownenhip  of  the  effeeta  aeised  and  to  subject -them  to  money  claims,  where  the 
property,  which  is  the  matter  In  dispute,  is  shown  to  be  worth  more  than  two  thousand 
dollars. 

Parties  deeming  themselrea aggrieved  by  a  Judgment  may,  when  appealing  therefhun,  Join 
in  one  motion  and  furnish  one  bond. 

The  motion  and  the  bond  should  be  filed  in  the  proceeding  in  which  the  Judgment  appealed 
from  was  rendered.  It  would  be  irregular  to  offer  them  in  a  diflbrent  proceeding, 
though  the  interventions  were  filed  therein. 

A  bond  in  fsvor  of  "the  clerk  of  the  court,"  satisfies  the  tsw.  The  name  of  that  oAoial  is 
utterly  iuBlgnlfloant. 

Plalntiits  seised  certain  movables  as  the  "ptoperty  of  their  debtor.  A  third  person  inter- 
vened claiming  title  and  possession  under  transfer  before  sale  and  asked  for  Judgment 
decreeing  hlro  to  be  the  owner.  Plaintiff  answered  alleging  bis  title  to  be  in  fteud  of 
ereditors  and  simulated.  Before  trial,  iutervenor  moved  to  strike  out  all  the  aUegations 
except  those  showing  simulation  and  to  restrict  the  issue  to  simulation  esl  nan.  The  case 
was  so  tried- 
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Held,  that  alter  thus  aooepting  and  sabmittlng  this  iesiid  to  the  decision  of  the  coiut,  in- 
tervenor  cannot  now  dispnte  plaintiff's  right  to  raise  this  issue  otherwise  than  bj 
a  direct  action  in  declaration  of  simnlation,  eren  if  otherwise  the  objection  was  tenable 
as  to  alleged  sinmlation  of  sales  of  movables,  on  which  it  is  unneeessary  to  express  aa 
opinion. 

In  such  a  proceeding  the  allegation  that  the  sale  attacked  embraces  all  the  property  of  ibe 
debtor,  is  a  snfficlent  allegation  of  iojary  to  the  creditor. 

On  the  facts  of  the  case,  the  evidence  sustains  the  conclusions  of  the  Judge. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 

A,  J,  Lewis  and  Hamor  dt  Lee  for  Plaintiffs  and  Appellees: 

The  separation  of  witnesses  is  subject  to  the  discretion  of  the  trial  Judge,  who  maj  order 
the  defendant  to  withdraw,  when  the  case  has  been  closed  as  to  him,  and  when  he  is  to 
be  a  witness  as  to  the  issues  between  plaintiff  and  the  interv«inors,  partiuuiariy  when 
the  defendant  makes  no  objection,  which  is  urged  solely  by  counsel  for  the  iotervenors. 
State  vs.  Harrison,  3S  Ann . 

The  ruling  of  the  lower  Judge  at  the  outset  and  before  testimony  is  heard  that  the  action  is 
en  dtdaraiion  de  timvJUUian,  establishes  definitely  and  finally  the  nature  of  the  oaosa 

Third  parties  may  prove  simnlation  by  presumptions,  by  circumstances  ont  of  the  usual 
course  of  business,  by  the  acts  of  the  parties,  their  intimacy  and  dose  and  long  connee- 
tion  in  business  and  as  partners.    11  L.  MO ;  13  Ann,  207 ;  10  Ann.  90 ;  90  Ana.  3S0. 

A  notarial  act  of  sale  omnium  honorwn  between  such  persons  is  a  presumption  of  simula- 
tion where  the  vendor  is  insolvent.  Mackesy  vs.  Schnltz  et  al ,  38  Ann.;  2  Ann.2<»«. 
It  is  not  necessary  to  treat  such  instrument  as  a  reality,  and  ft  may  be  shown  to  be 
itself  a  mere  sham  and  conspiracy  to  defraud  creditors.  7  Ann.  614;  IS  Ann.  177,  353; 
31  Ann.  088 ;  Johnson  vs.  Kingsland  iL  Ferguson  Mftg.  Co.,  38  Ann. 

Such  presumption  of  simnlatiou  arises  the  more  readily  where  the  alleged  vendor  is  shown 
to  have  resorted  to  snch  methods  previously.  19  Ann.  666 ,-  99  Ann.  4 ,  36  Ann.  684 ;  37 
Ann.  795, 165 ;  CoUins  vs.  Harper,  No.  5747,  K.  B. 

The  ownership  asserted  by  Lloveras  of  Key  West  dgars  worth  0109,  and  of  a  mirror  worth 
000,  although  urged  herein  by  way  of  intervention  and  third  opposition  is  really  a  seps- 
rate  demand.  C.  P.  308 ;  10  L.  518.  This  Court  has  no  power  to  review  the  Jadgmeat 
dismissing  that  demand.  Const.  1879,  art.  81 ;  26  Ann.  501 ;  39  Ann.  603, 1190;  33  Ann. 
1055;  37  Ann.  541. 

Besides,  there  had  been  no  delivery  to  Lloveras  and  the  mirror  was  in  the  possession  of 
Martines  when  seized.    C.  C.  2247.  (9243) ;  37  Ann,  479. 

A  sale  being  proved  simulated,  notes  used  to  represent  part  of  the  pretended  price  are  void. 
Third  persons  who  participated  in  the  confection  of  such  sale,  or  who  were  folly  cogni- 
sant thereof,  or  who  had  every  opportunity  of  informing  themselves  of  the  tnath,  are 
not  innocent  holders  in  good  faith .  There  being  no  sale,  there  can  be  no  vendor's  privi- 
lege, and  there  can  be  no  concnrsns.  30  Ann.  095;  34  Ann.  891 :  33  Ann.  1055;  32  Asd. 
603,  1190. 

F,  D.  Ohr4tienf  E,  8abourin  and  Albert  Voorkies  for  Defendants  and 
Appiellants. 


On  Motion  to  Dismiss. 
The  opinion  of  the  Court  was  delivered  by 
Bermudez,  C.  J.    On  a  claim  of  some  $SO0,  the  plaintiff  sequestered 
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and  attached,  as  belonging  to  the  defendant,  the  contents  of  a  cigar 
store. 

Rezach,  Estera  &  Lloveras  intervened,  the  former  claiming  the  own- 
ership of  the  propeity  seized,  the  other  two  seeking  each  payment  pf  a 
sam  less  than  two  thousand  dollars,  with  lien  and  privilege. 

After  trial,  there-was  judgment  for  plaintiff,  bat  dismissing  the  inter-» 
ventions. 

The  intervenors  appeal. 

The  plaintiff  asks  that  the  appeal  be  dismissed : 

1st.  Becanse  this  Court  is  without  jnrisdiction  ratUme  matericB,  the 
amount  in  dispute  being  less  than  $2000; 

2d.    Because  of  irregularities  in  the  motions  and  bonds  of  appeal ; 

3d.    Because  the  transcript  was  filed  too  late. 


Rezach  claims  to  be  the  owner  of  the  property  seized. 

Estera  &  Lloveras  sue  for  separate  amounts,  which  aggregate  $1438* 

It  is  apparent  that  the  only  judgment  which  can  be  rendered  is  one 
touching  the  ownership  of  the  property  seized  and  its  liability  and  sub- 
jection to  the  money  claims  which  are  said  to  be  secured  by  lien  thereon. 

The  property  seized  is  the  matter  in  dispute  and,  as  it  is  shown  to 
be  worth  more  than  $2000,  this  Court  has  jurisdiction. 

n. 

The  objection  to  the  motion  of  appeal  and  to  the  bond  that  they  bear 
the  title  of  the  consolidated  cases  in  which  the  judgment  was  rendered ', 
that  the  bond  is  payable  to  John  Clark,  clerk  of  the  Civil  District 
Court,  when  the  clerk  thereof  at  the  time  was  W.  J.  McGeehan,  has  no 
force. 

The  judgment  appealed  firom  was  rendered  in  the  consolidated  cases, 
among  which  the  suit  of  Schleider.  It  was  not  only  not  irregular,  but 
proper,  that  the  motion  and  the  bond  should  be  made  in  those  cases. 
It  would  not  do  to  file  them  in  a  case  in  which  the  judgment  was  not 
rendered* 

There  is  no  provision  of  law  or  rule  of  practice  which  requires  that 
esmh  party  dissatisfied  with  the  judgment  rendered  should  separately 
appeal  and  give  a  distinct  and  separate  bond.  They  can  all  well  join 
in  the  same  motion  and  furnish  one  bond,  in  the  case  in  which  the 
judgment  appealed  from  was  rendered. 

The  bond  contains  the  name  of  McGreehan  and  not  that  of  Clark. 
Even  if  it  did,  it  would  be  a  clerical  error.  It  is  sufficient  that  it  be 
54 
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njade  payable  to  the  clerk  of  the  conrt.     His  name  ia  a  matter  of  utter 
inRigDificance  in  snch  an  instrument. 

III. 
The  transcript  was  filed  within  the  thirty  davs  allowed  in  extension 
of  the  return  day ;  therefore,  in  time. 
It  is  therefore  ordered  that  the  motion  to  dismiss  be  overraled. 


No.  9644. 

Edward  G.  Sghliedgk  vs.  L.  B.  M^uitimrz;  S.  Hkrnsueim  Bros. 
vs.  Same  ;  C.  E.  Sarrazin  &  Co.  vs.  Same  ;  Wm.  Demesth  vs. 
Same;    Lewis  Sylvester  &  Co.  vs.  Same. 

(consolidated.) 

On  the  Merits. 

Fenner,  J.  The  various  plaintiffs  brought  these  suits  against  their 
common  debtor^  Martinez,  accompanied  by  writs  of  attachment  and 
sequestration,  under  which  were  seised  the  contents  of  a  certain  cigar 
store  in  this  city,  which,  up  to  two  days  before  the  seizure,  had  been 
owned  and  conducted  by  Martinez. 

John  Ilexach  intervened,  claiming  ownership  of  the  entire  property 
by  virtue  of  a  notarial^act  of  sale  passed  on  November  5, 1885,  two  days 
before  the  seizure  and  ou  the  very  day  when  one  of  the  notes  sued  on 
by  the  principal  plaintiff  matured.  By  this  act  Martinez  proposed  to 
transfer  to  Rexach  '*  all  and  singular  the  contents  and  stock  in  trade  of 
a  certain  cigar  and  tobacco  store,  established  at  No.  71  Camp  street, 
together  with  the  counters,  fixtures  and  fumituiK;  therein  contained, 
and  all  other  matters  and  things  thereto  belonging,  etc.,  as  the  whole 
is  fully  brought  down  ou  the  inventory  thereof  attached  lo  and  identi- 
fied with  the  act  of  sale.-^ 

The  ascompanying  inventory  was  minuto,  with  valuations  attached 
to  each  item  and  footing  up  the  sum  of  $4,040,  which  was  fixed  as  the 
price  of  the  sale,  in  payment  of  which  the  act  recites  tluit  Rexach 
<*  turned  over  unto  said  vendor  a  certain  note  drawn  by  Martinez  for 
the  sum  of  $2,000,  dated  July  1, 1885,  and  payable  on  demand;  paid  in 
cash  the  sum  of  seventeen  hundred  dollars;  and  for  the  balance  of  said 
price  furnished  to  said  Martinez  three  certain  notes  dated  Novemb^ero, 
1885,  one  for  $240  payable  three  months  after  date, [and  the  two  others 
each  for  the  sum  of  $500,  payable  at  four  and  five  months  after  date^ 
— the  notes  being  idei^tified  with  the  act  of  sale  by  the  paraph  of  the 
notary. 
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Subsequently,  BeDito  Lloveras  and  Francis  Esteva  intervened,  claim- 
ing to  be  holders  for  valuable  consideration  before  maturity  of  tbe  last 
mentioned  notes,  and  to  be  entitled  to  a  vendor's  lien  on  the  property 
seized. 

Plaintiffs  filed  answers  to  these  interventions,  attacking  the  alleged 
title  of  Rexach  as  frandalent  and  simulated,  and  charging  fraud  and 
collusion  on  the  part  of  Lloveras  &  Esteva. 

I. 

TJie  intervener,  Rexach,  claims  in  argument  in  this  Court,  that  inas- 
much as  he  held  under  an  authentic  title  valid  upon  its  face  and  accom- 
panied by  possession,  the  plaintiffs  were  not  authorized  to  disregard 
such  title  and  possession  and  proceed  by  direct  seizure,  even  upon  alle- 
gations of  simulation,  but  were  bound  to  resort  to  a  direct  action  en 
dSdaratian  de  simulation. 

Whatever  be  the  merits  of  this  proposition,  as  applied  to  transfers 
of  movable  property,  on  which  we  express  no  opinion,  we  consider 
that  intervener  has  precluded  himself  from  urging  it  by  his  proceed- 
ings in  the  court  a  qua.    . 

It  will  be  observed  that  Rexach  had  intervened  after  the  seizure, 
had  set  up  his  title  and  prayed  ^*  that  he  be  decreed  the' true  and  bona 
fide  owner  of  thejproperty." 

Plaintiffs,  thus  invited,  joined  issue  as  to  his  claim,  and  charged  that 
his  title  was  simulated  and  in  fraud  of  creditors. 

When  the  case  was  called  for  trial,  before  any  testimony  was  offered, 
the  minutes  show  the  foUoAving  proceedings :  ''  On  behalf  of  defendant 
and  interveners  a  motion  is  made  to  strike  out  from  the  answers  which 
have  been  filed^to  the  interventions  the  demand  for  the  revocation  of 
the  act  of  sale  made  by  the  defendant  Martinez  to  the  intervener 
Rexach,  and  to  strike  out  all  such  pleadings,  exc^t  those  that  go  upon 
the  pure  simuXation  of  the  contract  averred.  Furthermore,  they  file  now 
this  demurrer  to^the  reception  of  any  evidence  upon  this  branch  of  the 
case,  which  is  in  the  nature  of  a  revocatory  action." 

Ry  this  proceeding  Rexach  restricted  his  objection  to  the  revocatory 
feature  of  plaintiff's  attack  on  his  title,  recognized  their  right  to  set 
up  its  simulation,  and  voluntarily  submitted  to  the  court  the  issue  of 
simulation  vel  non.  Upon  that  issue  the  case  has  been  tried  and  de- 
cided, and  it  is  now  too^late  for  Rexach  to  claim  that  the  court  below 
should  have  declined  to  entertain  it. 

II. 
It  is  next  contended  that  plaintiffs'  proceedings  are  defective  because 
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not  charging  the  insolvency  of  Martinez,  or  that  he  had  no  otlier  prop- 
erty for  the  satiBfaction  of  their  claims.  But  their  pleadings  do  allege 
that  this  sale  ^^inclades  almost  the  entire  property  of  defendant,^ 
which,  in  connection  with  the  considerable  debts  du(»  these  various 
plaintifis,  certailily  implies  inevitable  injury  to  them,  if  the  sale  were 

sfistaiBed.  . 

III. 

A  vast  amount  of  oral  t>estimony  was  taken  in  the  case,  and  the 
judge  reached  the  conclusion  that  the  pretended  sale  from  Martinez  to 
Rexach  was  a  mere  sham  and  simulation. 

We  have  reviewed  the  evidence  with  great  care.  The  fact  that  this 
was  a  sale  ommum  banorvm  by  Martinez,  and  entirely  out  of  the  usnal 
course  of  trade ;  the  intimate  and  peculiar  relations  which  had  existed 
between  him  and  Rexach ;  the  utterly  improbable  and  absurd  story  by 
which  Rexach  attempts  to  establish  his  possession  and  custody  of  large 
amounts  of  money  which  never  went  into  bank,  but  were  carried  on 
his  person,  or  concealed  in  the  mdst  exposed  and  uncommon  places ; 
his  conduct  at  and  after  a  fire,  in  which  his  pretended  treasures  were 
exposed  to  destruction ;  the  unbusinesslike  readiness  vnth.  which  he  pro- 
fesses to  have  lent  Martinez  $2000  ofliis  hoard  on  a  mere  demand  note 
without  security  -,  the  utter  carelessness  exhibited  by  him  in  the  mat- 
ter of  the  sale,  in  which  he  accepted  nearly  $500  of  accounts  at  a  fixed 
value  without  the  slightest  inquiry  as  to  their  validity  or  solvency, 
and  in  which  he  bought  the  good  will  of  the  store  without  any  transfer 
of  the  lea«e,  and  without  any  examination  or  inquiry  as  to  the  charac- 
ter and  amouilt  of  the  business ;  the  many  inconsistencies,  contradic- 
tions and  absurdities  of  the  evidence  given  by  the  parties — these,  with 
their  own  statements  to  third  persons  and  many  other  suspicious  cir- 
cumstances, all  combine  to  impress  our  minds  with  the  belief  that  the 
transaction,  with  all  it*  carefully  arranged  pretenses  of  reality,  was 
nothing  more  than  a  mere  simulation. 

Even  if  we  had  doubts  upon  the  subject  they  would  not  authorize  as 

to  reverse  the  conclusion  of  the  learned  judge  a  quo  who  saw  and 

hedrd  the  witnesses.    ■ 

IV. 

We  coiicur  likewise  in  the  conclusion  of  the  judge  that  Esteva  and 

Llovei-as  were  not  real  or  bona  fide  transferrees  of  the  note^  .presented 

by  .them.    Estevii  was  a  witness  to  the  sale  and,  we  ai-e'satisfiedva 

confederate  in  the   fraud.    He  pretends  to  have  acquired  tlie' note  •• 

shortly  after  the  sale,  by  paying  money  in  cash  therefor,  which  he  had 

jn  ready  notes,  without  the  necespity  of  drawing  oo  a  bjink... 
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Lloveras  also  is  called  on  by  Martinez  at  a  late  hour  of  the  evening, 
and,  at  his  reqnest,  pretends  to  have  paid  him  ^725  in  cash  for  two  of 
the  notes,  which,  likewise,  he  happened  to  have  in  hand  and  did.AOt 
need  to  draw  a  check  for.  He.  does  not  pretend  to  have  made  any  ex- 
amination of  the  act  of  sale  with  which  the  notes  were  identified,  and 
seems  to  have  been  content  to  advance  this  considerable  sum  of  money 
on  Martinez's  simple  assurances,  though  the  latter  was  then  already  in 
his  debt. 

.    All  the  circumstances  are  imnatural  and  suspicious,  and  we  cannot 
reverse  the  conclusion  of  the  judge  a  quo  that  the  transactions  were 

unreal  and  fraudulent. 

V. 

'  Lloveras  filed  a  separate  and  independent  intervention,  in  which,  he 
claimed  the  ownership  of  a  certain  lot  of  cigars  valued  at  $198,  and  of 
a  mirror  worth  $50.    Over  this  demand  we  have  clearly  no  jurisdic- 
tion, and  it  was  not  considered  in  our  opinion  on  the  general  motion 
.  to  dismiss  filed  herein,  and  is  not  concluded  thereby. 
Judgment  affirmed. 

On  Application  for  Rehbaring. 

FocB±,  J.  In  our  opinion  on  the  merits  of  the  cause,  we  declined 
jurisdiction  of  the  claim  of  Lloveras  to.  the  ownership  of  a,  mirror  and 
of  a  lot  of  cigars,  included  in  the  attachments  sued  out  by  plaintiffs, 
but  through  inadvertence  we  omitted  to  dismiss  his  appeal,  and  affirmed 
the  judgment  in  its  entirety.  We  can  and  we  shall  correct  that  error 
without  granting  a  rehearing. 

Appellants'  counsel  suggest  that  we  should  make  a  similar  correc- 
tion in  our  decree  as  to  the  claim  of  Esteva  and  the  other  intervention 
of  Lloveras,  but  in  this  they  are  in  error.  As  to  those  claims,  which 
were  for  portions  of  the  proceeds  of  the  property  attached,  the  test  of 
oar  jurisdiction  was  in  the  amount  of  the  fund  to  be  distributed,  with- 
.out  regard  to  the  amount  therein  claimed.  (Const.,  art.  80.)  Hence, 
^e  investigated  the  merits  of  that  branch  of  the  controversy,  and  dis- 
posed of  it  finally. 

We  reaffirm  our  conclusions  in  that  respect,  aa  well  as  on  the  merits 
of  the  main  action,  which  a  second  exi^mination  has  proved  to  be  sup- 
.ported  by  the  evidence  in  the  record. 

It  is  therefore  ordered  that  our  former  decree  herein  be  amended' so 
as  to  make  it  conform  with  the  conclusions  announced  in  tl^e  opinion, 
and  in  so  far  as  it  purports  to  affirm  the  judgment  rendered  on  the 
intervention  of  Lloveras  in  his  claim  for  the  mirror  and  the  lot  of 
cigars,  whose  appeal  in  that  respect  is  hereby  dismissed;  and  that  in 
all  other  respects  our  former  decree  remain  .undisturbed. 

Rehearing  refused. 
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No.  9533. 
Succession  of  John  L.  Stbrrt. 

The  law  aathorii&es  oppositions  to  aoconnts  rendered  by  sncceosion  represectatiTes  to  recog- 
nized heirs,  ordered  to  be  pnt  in  possession  of  the  estate. 

Such  oppositions  may  be  made  either  by  the  heirs  themselres  or  '^oOier  dmmanU,**  under 
the  express  proviaions  of  the  Code  of  Practice. 

The  court  before  which  the  succession  proceedinfi^s  have  been  instituted  is  selxed  of  Jurisdic- 
tion from  the  inception  to  the  termination.thoreof  and  is  competent  to  pass  upon  such 
oppositions. 

It  appearing  from  the  unambiguous  language  of  a  written  compromise  made  the  basis 
of  a  judgment,  that  the  terms  thereof  did  not  embrace  the  thing  demanded  in  a  sultse- 
quent  suit,  the  plea  of  ret  jttdicaUi  is  overruled. 

Amount  of  attorney's  foe  fixed  according  to  the  circumstances  of  a  particnlar  case. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
T^ot,  J. 


Ambrose  Smith  and  /f.   O.   Gage  for  the  Execator  and  Heirs,  Ap- 
pellants ; 

1 .  Judgment  reoognising  heirs  as  entitled  to  a  succession  and  putting  them  in  posaession 
thereof,  closes  and  terminates  the  succession,  and  the  rights  and  obligations  thereof  are 
thereby  transferred  to  the  heirs.  O.  P.  1000  et  $eq.:  24  Ann.  114  ;  35  Ann.  56,  990:  28 
Ann.  372 ;  30  Ann.  93, 140;  31  Ann.  506;  33  Ann.  827. 

2.  The  account  rendered  by  the  executor  to  the  heirs  under  the  Judgment  putting  them  in 
possession  of  the  estate,  is  not  subject  to  oppoeition  by  pretended  creditors  of  the  es- 
tate. Such  account  is  not  required  to  be  advertised,  as  are  tableau  of  distribution  :  and 
no  notice  wbaterer  to  creditors,  if  amy,  is  contemplat-ed.'^C.  P.  100-3-4. 

3.  When  the  heirs  have  been  so  put  in  possession  of  an  estate,  and  the  same  and  its  ad- 
ministration thereby  ended,  all  actions  for  debts  due  from  the  suoeession  must  be 
brought  by  direct  action  before  the  ordinary  tribunals  against  the  heirs'^ thenmlTcs,  or 
their  legal  representatives  each  for  his  virile  share.  C.  P.  995,  996 ;;C.  C'HSetetteq,, 
and  citations  in  No.  1 . 

4  Division  A,  of  the  Civil  District  Court,  was  incompetent  to  entertain  or  determine  the 
demand  of  opponent  as  presented  in  or  distinct  from  the  succession  proceedings  proper. 
Its  right  to  take  cognizance  of  the  claim  as  a  probate  matter  had  ceased  when  the  hefn 
were,  by  its  own  Judgment,  previously  pnt  in  possession  of  the  estate.  Jurisdietion  as 
tm  ordinary  tribunal  never  legally  attached  in  the  mode  and  by  the  assignment  and 
allotment  prescribed  by  hiw.  The  court  was,  therefore,  without  Juriadiotion.  C.P.996: 
25  Ann.  225;  27  Ann.  686;  28  Ann.  372,  on  rehearing;  art.  130.  Const. 

5.  The  judgment  rendered  on  .June  14,  1884,  amending  the  tableau  of  June  4,  under  the 
agreement  herein  between  the  opponent  and  heirs  constitutes  reg  adjudieata  as  to  the 
demand  of  opponent.    C.  C.  2285-7,  3078. 

The  agreement  herein  clearly  covered  and  included  compensation  for  all  services  peifonned 
and  to  be  performed  by  opponent  and  must  be  so  interpreted.  C.  C.  1945  to  1962.  in- 
clusive. 

Compensation  for  services  performed  by  opponent,  if  to  be  borne  by  the  estate,  must  be  es* 
timated  and  fixed  according  to  the  real  value  of  said  services.  The  amount  allowed 
opponent  is  largel.^  excessive  and  should  be  reduced  accordingly.  9  L.  284 ;  9  K.  406 ;  3 
Ann.  503.  578 ;  8  Ann.  65 ;  21  Ann.  687  ;  29  Ann.  748. 

Andrew  J.  Murphy  for  Opponent  and  Appellee. 


NfiW  ORLEANS,  I^OVEMBER,  1886.  856 

Saccessloii  of  Sterry. 

The*  opinion  of  tlie  Court  was  delivered  by 

Bermcdbz,  C.  J.  The  opponent  prays  to  be  placed  on  the  account 
rendered  by  the  executor,  under  a  judgment  of  court,  to  the  heirs  of 
tlie  deceased. 

His  claim  is  for  services  rendered  that  functionary  in  a  suit  brought 
against  him  and  the  heirs,  by  one  alleging  herself  to  be  the  widow  in 
community  of  the  deceased. 

Exceptions  were  filed  to  his  opposition,  resting  mainly  on  two 
grounds : 

J .    Want  of  jurisdiction  in  the  court. 

2.    Bes  judicata. 

The  exceptions  were  overruled,  but  with  a  reserve  to  urge  them  on 
the  merits. 

After  trial,  the  court  sustained  the  opposition,  ordering  the  oppo- 
nent to  be  placed  on  the  account  for  the  amount  claimed. 

The  parties  concerned  appeal  from  that  judgment. 

I. 

The  court  was  vested  with  jurisdiction  over  the  subject-matter  of 
the  succession  of  the  deceased  aud  all  subjects  growing  out  of  it,  from 
the  moment  that  the  case  was  alloted  to  it,  in  furtherance  of  constitu- 
tional requirements,  and  that  jurisdiction  continues  exclusively  in  it 
irom  the  inception  to  the  final  winding  up  of  all  proceedings  necessary 
for  a  liquidation  and  transmission  of  its  assets,  if  any,  to  the  heirs. 
Const,  art.  1^0. 

In  the  present  instance,  it  is  true  that.the  heirs  have  been  recognized 
aud  ordered  to  be  put  in  possession,  but  it  is  equally  true  that  the  ex- 
ecutor has  not  been  discharged  and  is  still  acting  in  hiq  official  capacity. 

The  accounts  which  he  has  rendered  and  which  is  opposed,  is*  tliat . 
which  the  court  directed  him  to  submit  to  the  heirs  under  the  pro- 
visions of  art.  1003,  €.  P. 

That  account,  under  the  very  terms  of  the  following  article,  is  open 
to  opposition  not  only  on  the  part  of  the  heirs,  but  also  of  ^^  other 
clahnants,^^  The  word  is  broad  enough  to  include  all  creditors,  as  well 
those  of  the  deceased  as  those  of  his  succession. 

The  opponent  does  not  pretend  to  be  a  creditor  of  the  heirs,  for  he 
does  not  aver  that  he  was  employed  by  them  to  defend  the  suit  of  the 
alleged  widow  in  community.  He  distinctly  asserts  that  he  was  em- 
ployed by  the  executor,  who  was,  a  party  to  the  suit  and  that  he 
appeared  and  defended  it  in  the  name  of  that  official,  who  was  and  has 
not  ceased  to  be  the  succession  representative. 

The  rights  wliicli  parties  may  have  against  such  representatives  are 
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probate  in  character  and  detenniDe  only  where  the  latter  cease  to  have 
any  legal  existence  and  become  ^tinc^  officio, 

Snch  is  the  clear  spirit  and  meaning  of  the  several  articles  of  the 
Code  of  Practice  under  the  title  of  *'  settlement  of  suceessiona,^^  ranging 
from  article  983  to  article  996. 

The  exception  to  the  jm-isdiction  was,  therefore,  properly  overmled. 

II. 

It  appears  that  the  execator  first  filed  a  provisional  aceoant,  on 
which  he  placed  the  attorney  of  the  successioa  for  $2500,  on  account 
for  his  professional  services ;  that  the  account  was  then  opposed  by 
the  attorney,  who,  on  averment  of  his  services  and  of  their  value, 
prayed  to  be  placed  thereon  for  $13,000 ;  that  the  controversy,  having 
been  compromised  by  the  executor,  the  heirs  and  the  opponent,  the 
latter  was  recognized  as  entitled  to  $10,000,  and  was  by  judgment  of 
court  ordered  to  be  put  on  the  account,  but  only  for  that  sum. 

It  is  that  judgment  which  is  invoked  in  support  of  the  plea  of  ret 
Judicata, 

An  examination  of  the  written  compromise  and  of  the  surrounding 
circumstances  satisfies  us  that  the  allowance  of  the  ten  thousand  dol- 
lars to  the  attorney  was  designed  to  be  in  full  compensation  for  all 
his  services,  rendered  and  to  be  rendered,  to  the  executor,  with  tlie 
exception  of  those  in  the  case  of  Howard  vs,  Sterry^  for  which  provis- 
ion was  already  made  in  the  account. 

The  evidence  establishes  that,  at  the  date  of  the  compromise,  the 
opponent  knew  that  the  suit  of  the  alleged  widow  would  to  all  appear- 
ances be  instituted.  It  shows  also  that  the  services  which  he  rendered 
in  that  case  to  the  executor,  who  was  a  nominal  party  to  it,  as  it  was 
brought  against  the  heirs,  consisted  in  merely  filing  what  is  practically 
nothing  but  a  denial  of  her  pretensions,  as  having  been  the  wife  of 
the  deceased,  coupled  with  the  assertion  that,  if  she  was  ever  such, 
she  has  ceased  to  be  such  because  of  the  dissolution  of  the  marriage, 
in  due  course  of  law,  more  than  thirty  years  prior  to  the  death  of  Mr. 
Sterry.  It  further  shows  that  the  suit  was  compromised  and  therefore 
was  never  tried,  the  services  ending  with  the  answer. 

The  compromise  and  the  judgment  on  the  opposition  to  the  fliBt 
account  debar  the  opponent  irom  setting  up  the  claim  urged  by  bis 
opposition  to  the  final  account  rendered  to  the  heirs. 

The  defense  of  ree  judicata  should  have  been  maintained. 

It  is  therefore  ordered  and  decreed  that  the  Judgment  appealed  from 
be  avoided  and  reversed,  so  far  as  it  maintains  the  opposition  thereto 
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aDcL  ordeTB  that  the  opponent  be  placed  on  the  account  for  the  amonnt 
claimed;  and 

It  18  now  ordered  and  decreed  that  the  exception  of  the  res  judicata 
tp  said  opposition  be  sustained,  and  the  said  opposition  be  rejected; 
the  said  judgment  in  other  respects  to  remain  undistarbed,  and  the 
opponent  to  pay  costs  in  both  courts. 


On  Kehbaring. 

FSNNBR,  J.  The  point  upon  which  we  have  reopened  this  case  is 
the  ruling  on  the  plea  of  res  adjudicata,  based  on  a  judgment  of  the 
Court  enforcing  a  transaction  or  compromise  which  had  been  entered 
into  between  the  parties. 

The  executor  of  the  succession,  in  due  course  of  administratiou,  had 
filed  a  tableau  of  distribution,  on  which  his  attorney,  the  present  oppo- 
nent, had  been  placed  as  a  creditor  for  $2,500,  on  account  of  services. 
The  attorney  filed  an  opposition  to  this  account,  claiming  $18,000  for 
his  services  and  praying  that  the  tableau  be  accordingly  amended. 

Thereupon  the  opponent,  the  heirs  and  the  executor  entered  into  the 
following  written  compromise :     . 

"  SucGSSsiON  OF  John  L.  Sterrt,  etc. — It  is  agreed  herein  the  ac- 
connt  of  the  testamentary  executor  herein  be  amended  so  as  to  place 
W.  S.  Benedict,  attorney  for  the  executor  thereon,  for  the  sum  of  ten 
thousand  dollars  ($10,000)  instead  of '  $2,500  on  account,^  as  same  now 
stands;  said  fee  to  embrace  services  rendered  said  estate  to  date,  ex- 
cluding case  of  Howard  vs.  Sterry,  for  which  a  separate  charge  appears 
on  said  account,  and  to  include  services  to  discharge  said  executor  on 
final  decree  placing  heirs  in  possession." 

On  filing  this  agreement,  judgment  was  rendered  amending  the  tab- 
leau in  accordance  therewith  and  homologating  it  as  tbus  amended. 

Subsequently  one  Mary  H.  Parker,  claiming  to  have  been*  the  lawful 
wile  of  the  deceased,  brought  a  suit  against  the  executor  and  the  heirs, 
asserting  that  the  entire  estate,  valued  at  nearly  half  a  million  of  dol- 
lars, belonged  to- the  community  subsisting  between  herself  and  de- 
ceased, and  praying  for  a  judgment  putting  her  in  possession  of  the 
whole  property  as  owner  of  one-half  and  as  usufructuary  of  the  other 
half. 

It  is  for  alleged  services  in  this  suit  that  opponent  urges  his  present 
claim,  against  which  the  above  compromise  and  judgment  thereon  are 
opposed  as  res  judicata. 

Amidst  the  conflicting  statements  of  the  parties  concerned  as  to  the 
objects  and  purposes  intended  to  be  embraced  in  the  written  compro- 
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TDi8e»  and  as  to  the  oral  statements  attending  its  confectioDy  the  judi- 
cial mind  can  find  repose  only  in  adhering  to  the  plain  language  of  tiie 
writing  itself.  The  literal  terms  exhibit  nnambigaouslj  the  serrices 
embraced  therein  to  be:  Ist,  f< services  rendered  said  estate  to  daie;^ 
2d,  ''  services  to  discharge  said  ezecator  on  final  decree  placing  heirs 
in  possession.*^ 

It  is  very  clear  that  services  rendered  in  a  snit  snch  as  that  above 
described,  only  instituted  afier  the  date  of  the  compromise,  and  having 
no  connection  witli  the  usual  proceedings  ^*to  discharge  an  ezecator 
on  final  decree  placing  heirs  in  possession,"  are  not  included  widiin 
either  of  the  above  categories.  It  follows  that  the  plea  of  rts.  judicata 
must  fall  for  lack  of  the  essential  element  of  identity  of  the  thing  de- 
manded with  the  object  of  the  compromise  and  judgment.    C.  0. 2286. 

II. 

This  necessitates  a  consideration  of  the  merits  of  opponent's  demand. 
The  heirs  of  S terry,  as  well  as  the  executor,  were  made  parties  to  Par- 
ker's suit,  and  were  represented  by  their  own  attorney.  The  estate 
was  very  large  and  owed  no  debts  except  expenses  of  administration. 
Manifestly  the  heirs  were  the  only  persons  interested  in  the  suit,  and 
they  appeared  and  defended  in  their  own  behalf. 

The  evidence  satisfies  us  that  the  executor  did  not  intend  to  assume 
the  defense  of  the  suit  or  to  charge  his  attorney  with  the  responsibility 
thereof,  but  intended  to  leave  that  matter  to  the  heirs.  When  the 
papers  were  served  on  him  in  the  latter  part  of  June,  not  anticipatiDg 
that  an  answer  would  be  due  before  the  succeeding  November  term  of 
the  Court,  he  did  not  deliver  them  to  his  attorney  or  consult  him  on  the 
subject.  Learning,  however,  that  a  default  had  been  taken  in  the  case 
in  October,  he  called  at  his  attorney's  office  and,  not  finding  him,  left  a 
written  memorandum  directing  him  to  file  an  answer  of  general  denial 
and  to  notify  the  heirs  to  defend  the  suit.  The  answer  was  filed  ac- 
cordingly and  the  executor  had  no  farther  consultations  with  and  gave 
no  other  directions  to  his  attorney  about  defending  the  case.  These 
statements  are  specifically  made  by  the  executor  and  oppoaent  has  not 
contradicted  them.  No  forther  proceedings  were  had  in  court,  the 
heirs  having  effected  a  compromise  of  the  claim  for  $15,000,  against  the 
advice  of  opponent  It  appears,  however,  that  opponent  knew  of  the 
bringing  of  the  suit  and  considered  him  self  as  employed  under  his  gen- 
eral retainer,  even  before  he  received  directions  to  file  the  answer.  It 
further  appears  that  before,  at  the  time  of,  and  after  filing  answer,  the 
attorneys  for  the  heirs  had  sundry  consultations  with  him  touching  the 
case.     These  attorneys,  who  uere  opponent's  juniors  in  the  profession 
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and  occupied  seats  in  his  office,  claim  that  these  consultations  \vere  of 
slight  importance  and  only  snch  as  they  wonld  have  felt  at  liberty  to 
have  with  him  touching  any  business  whatever  confided  to  their  charge. 
The  view  of  opponent  was  different. 

On  the  whole,  the  evidence  satisfies  ns  that  the  services  actually  ren- 
dered by  the  opponent  were  not  laborious  or  important,  and  it  appear- 
ing that  it  was  not  the  intention  of  the  executor  or  heirs  to  cliarge  hitii 
with  the  responsibility  of  attending  to  this  weighty  suit,  we  think,  un- 
der the  peculiar  circumstances  of  this  case,  that  a  fee  of  five  hundred 
dollars  will  satisfy  his  just  claim. 

It  is,  therefore,  ordered  that  our  former  decree  herein  be  annulled 
and  set  aside  3  and  it  is  now  ordered,  adjudged  and  decreed  tha.t  the 
judgment  appealed  from  be  amended  by  reducing  the  amount  allowed 
to  opponent  therein  to  five  hundred  dollars,  and  that,  as  thus  amended, 
said  judgment  be  now  affirmed,  opponent  to  pay  costs  of  this  appeal. 


No   9728.  |-S"555| 
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Th«  teetftmenUry  executor  of  the  will  of  a  decedent,  who  han  been  Jadicially  recofHiized, 
and  who  haa  qnalifled  a«  each,  and  who  ia  also  universal  legatee  under  the  will,  cannot 
at  hifl  option  shift  his  position  without  the  sanction  or  anthorisation  of  the  ooort  and 
assame  or  exercise  rights  of  ownership  of  the  property  of  the  succession. 

Hence  a  sale  of  succession  property  made  by  such  executor  under  such  circumstances, 
transfers  nothing  and  no  rights  to  the  purchaser,  and  is  null  and  void. 

The  holder  of  the  property  under  such  a  title  must  account  for  rents  and  revenues  of  the 
samd  during  the  whole  time  of  his  possession. 

APPEAL  from  the  Civil  District  Court  for  the  parish  of  Orleans. 
Monroe,  J. 


50    557 


Breamz  dk  Ball  for  Plaintiff  and  Appellee. 

JSr.  0,  Cage  and  A.  J.  Murphy,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

PocHfi,  J.  This  is  an  action  by  the  dative  testamentary  executor 
for  the  purpose  of  annulling  and  setting  aside  the  sale  of  a  valuable 
piece  of  immovable  property,  which  has  ostensibly  been  sold  by  the 
defendant  Sykes,  who  had  been  appointed  testamentary  executor  and 
universal  legatee  by  the  last  will  of  the  deceased. 

The  purchaser,  who  had  called  Sykes  and  his  mother  in  warranty, 
and  the  warrantors  have  taken  this  appeal  from  a  judgment  which 
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annula  the  sale^  and  decrees  the. property  to  belong- to  the  Bucoeflsion, 
as  though  no  sale  thereof  had  been  made  or  attempted. 

The  record  shows  that  Kate  Townsend  died  on  the  8d  of  November, 
1883,  and  that  her  last  will  was  presented  for  probate  by  Sykes  on  tlie 
6th  of  the  same  month;  and  that  on  the  12th  of  the  monUi  the  will 
was  ordered  to  be  probated  by  the  court. 

The  order  contained  the  following  qualification  or  restriction :  "  Itis 
further  ordered  that  no  application  on  the  part  of  Troisvillc  Sykea  to 
be  put  in  possession  of  the  estate  of  the  decedent  be  granted  mitil 
after  a  petition  and  citation  be  served  on  the  attorney  of  absent  hein 
and  public  administrator,  and  a  due  hearing  of  the  matter  before  this 
court  be  had." 

Acting  on  the  order  as  an  entirety,  Sykes  qualified  as  executor,  and 
continued  his  functions  as  such  until  the  27tli  of  April,  1885,  when  be 
was  removed  from  the  executorship  by  a  decree  of  this  court-  37  Aub. 
405,  succession  of  Kate  Townsend. 

In  the  meantime  Sykes  appeared  before  Andrew  Hero,  Jr.,  a  notaiy 
public,  and  declared  his  intention  of  accepting  purely  the  legacy  con- 
tained in  the  will  of  the  decedent,  in  his  favor,  and  proceeded  to  Ukt 
possession  of  aU  the  property  depending  upon  the  succession. 

This  act,  which  was  executed  on  the  29th  of  November,  1883,  had 
been  preceded  by  another  act  before  the  same  notary,  under  date  of 
November  6th,  in  which  Sykes  had  made  a  transfer  of  all  the  immov- 
able property  left  by  Kate  Townsend  to  his  mother,  in  conaideration 
of  $1000  *  *  and  of  the  love  and  affection  which  he  entertained 
for  her.  It  then  appears  that  on  the  27th  of  November,  Sykes  and  hiB 
mother  joined  in  an  act,  before  the  same  notary,  for  the  purpose  of 
transferring  one  of  the  pieces  of  immovable  property,  inventoried  in 
the  succession  of  Kate  Townsend,  to  Leon  Lamothe,  the  principal  de- 
fondant  in  this  suit. 

From  the  foregoing  recital  of  the  salient  facts  and  jirbceedings  which 
have  a  direct  bearing  on  the  issue  presented  by  the  pleadings,  it  ap- 
pears that  Sykes  has  never  applied  for,  or  obtained  from  the  court,  any 
order  recognizing  him  as  the  universal  legate^  of  the  decedent  and 
placing  him  in  possession  of  any  of  the  property  of  the  sucooession. 

It  therefore  appears  that  his  only  connection  with  the  suooession. 
under  judicial  orders,  was  as  testamentary  executor,  and  that-,  .wiliioQt 
seizin  of  the  property,  as  shown  by  the  restriction  contained  in  the  de- 
creie  which  ordered  the  probate  of  the  .will  of  the  decedent,  and  recog- 
nized him  as  testamentary  executor. 

We  must  note  that  in  this. suit,  the  right  jof  Sykes  to  be  recognised 
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as  ttiuTerBal  legatee  is  seriously  contested  for  reasons  which  we  need 
not  enumerate  here,  as  that  issue  was  not  tried,  and  is  not  decided  in 
the  judgment  now  on  appeal. 

The.  issue  which  we  must  consider  is  thus  restricted  to  the  question 
of  the  right  of  Sykes,  who  had  accepted  the  trust  of,  and  had  qualified 
as  executor,  to  dispose  of  the  property  of  the  succession  as  universal 
legatee  under  the  will,  for  his  own  advantage,  regardless  of  the  condi- 
tion, rights  or  status  of  the  succession. 

It  is  elementary  in  our  law  and  jurisprudence  that  the  duly  qualified 
executor  under  a  will,  becomes  the  officer  of  the  court,  for  the  admin- 
istrration  of  the  property  of  the  succession,  and  that  he  can  perform  no 
legal  or  binding  acts  touching  such  property,  without  the  sanction  of 
the  court  having  jurisdiction  over  the  estate ;  and  that  an  executor 
who  has  accepted  the  trust,  and  qualified  as  such,  and  who  is  at  the  • 
game  time  universal  legatee,  cannot,  at  will,  and  witwout  the  sanction 
or  authorization  of  the  court,  shift  his  position,  abandon  the  trusty  ac- 
cepted at  the  hands  of  the  court,  and  assume  the  character  and  exer- 
cise the  rights  of  owner,  as  universal  legatee.  0  C.  3480,  Bird  vs. 
.Succession  of  Jones,  5  Ann.  6487  Succession  of  Fr^zier,  35  Ann.  382  ; 
Succession  of  Rate  Townsend,  37  Ann.  405. 

In  the  last  case  quoted,  the  very  issue  herein  presented  was  discussed 
in  connection  with  the  removal  of  Bykes  as  executor  of  this  succession, 
a  nd  our  disposal  of  it  in  the  following  language  : 

''  As  to  his  defense  that  he  is  the  universal  legatee  of  the  deceased ; 
that  he  has  taken  possession  as  such  of  the  assets  of  the  succession, 
which  was  thereby  so  effectually  closed  that  the  court  ceased  to  have 
any  further  jurisdiction  over  the  matter,  it  suffi.ces  to  say  that  it  is 
untenable. 

<'  An  executor  who  has  qualified,  and  who  is,  at  the  same  time,  uni- 
versal legatee,  cannot,  by  any  act  purely  his  own,  cease  to  be  executor 
and  represent  himself  as  the  sole  heir.  He  cannot  be  permitted  to 
deny  his  capacity  as  executor  by  setting  up  that  he  has  acciBpted  un- 
conditionally as  universal  legatee  and  holds  the  estate,  not  as  execu- 
tor, but  as  owner." 

Th6se  considerations  lead  to  the  conclusion  in  this  case  that-Sykes- 
had  no  legal  right  or  authority  to  dispose,  as  he  attempted  to  do,  of  the 
immovable  property  of  tiie  succession  of  Kate  Townsend,  and  that 
Leon  Lamothe  acquired  no  title  or  ownership  to  the  property  in  suit, 
which  has  never  ceased  to  belong  to,  and  to  form  part  of,  said  succes- 
sion. 

Plaintiff  had  j6ined  to  his  action  a  demand  foi*  the  rents  and  reve- 
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Dues  of  the  property 'from  the  14tl)  of  December,  1883,  until  it  be  re- 
stored to  the  succession,  and  tlie  record  shows  that  the  property  rente 
for  $75  a  month. 

The  district  judge  allowed  rents  at  that  rate  from  the  date  stipa- 
lated,  but  only  to  the  date  of  the  institution  of  this  suit. 

But  the>ent8,' which  in  the  meantime  continue  to  run,  are  surely  the 
property  of  the  snceessiou,  hence  appellee^s  motion  for  an  amendment 
of  the  judgment  in  that  paiiicular,  mnat  be  favorably  considered,  ua 
deeiee  eonfonniDg  thereto  will  obviate  the  necessity  of  a  sepaiatoaad 
additional  suit  for  the  recovery  of  rents  from  the  4th  of  May,  18S5, 
when  this  suit  was  instituted,  up  to  time  at  which  the  succession  will 
be  restored  to  its  lawful  possession  of  the  property. 

It  is  therefore  ordered  that  tlie  judgment  appealed  from  be  amended 
so  as  to  condemn  the  defendant  Lamothe  t«  pay  to  the  suceesHon 
rent  at  the  rate  of  $75  a  month  from  December  15, 1883,  until  he  de- 
livers the  property  to  the  succession,  and  that  as  thus  amended,  said 
judgment  be  affirmed  with  costs  in  both  courts. 


No.  9729. 

Sdccrssion  of  Kate  Townsend  vs.  Troisville  Sykbs  et  al., 

AND 

Clark  &  Meader  vs.  Thomas  Duffy,  Civil  Sheriff,  et  als. 
[  Consolidated.  ] 

SyllAbat— Same  as  In  caae  Ko.  9738,  in  the  main  action. 

Pending  an  action  involving  the  title  of  immovable  property,  which  it  rented  under  a  prr- 
Tions  contract  of  leaae,  the  tenant,  from  whom  the  rents  are  adversely  claimed  by  th$ 
parties,  may  be  anthorized  to  deposit  the  same  as  they  mature,  subject  to  the  final  de- 
cision of  the  oaaae,  in  a  bank  selected  as  iadioial  depositoiy. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 

Breaux  dt  Hall  and  J,  Ad,  Bogier  for  Appellees. 

A,  J.  Murphy f  H,  Eenshaw,  B,  McCloskey  and  W,  8,  Benedict  for  Ap- 
pellants. 

The  opinion  of  the  Court  was  delivered  by 

PocHlS,  J.  The  object  of  this  action,  instituted  by  the  dative  testa- 
mentary executor,  is  to  annul  and  set  aside  a  sale  of  a  piece  of  immor- 
able  property  inventoried  in  the  succession  of  Kate  Townsend, 
purported  to  have  been   made  by  Troisville  Sykes,  the  universal 
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legatee  nnder  the  will,  at  the  same  time  that  he  wao  administering  the 
estate  as  testamentary  executor  with  the  approval  of  the  court,  under 
whose  order  he  had  qualified  as  executor. 

The  pleadings,  the  facts  and  other  incidents  as  well  as  the  judgment 
appealed  from,  contained  in  this  record,  are  substantially  the  same  as 
in  the  case  of  the  Succession  of  Kate  Townseud  vs.  Troisville  Sykts 
et  al..  No.  9728,  this  day  decided  by  this  Court. 

Hence  the  conclusions  reached  and  the  judgment  to  he  rendered 
must  be  the  same,  nnder  the  law  which  alike  governs  both  cases. 

In  this  case  Clark  &  Meader,  the  tenants  of  the  property  in  suit, 
filed  an  action  against  the  Civil  Sheriff  et  als.,  for  tlie  purpose  of 
screening  themselves  from  a  suit  or  suits  for  rent,  and  from  the  pay- 
ment of  interests  on  their  notes,  for  a  lease  of  five  years,  failing  due 
monthly.  Alleging  that,  as  the  same  rents  were  claimed  by  the  sheriff, 
the  dative  testamentary  executor  and  the  ostensible  owner  of  the 
property  liolding  under  his  purchase  from  Sykes,  they  stated  that  they 
had  made  a  monthly  deposit  in  bank  intended  to  cover  the  amount 
due  each  month  on  their  notes  at  their  respective  maturity. 

In  his  judgment  tlie  district  judge  decreed  that  the  ownership  of  the 
notes  followed  that  of  the  leased  premises,  and  that  they  were  the 
property  of  the  succession,  which  was  entitled  to  the  funds  which 
were  ordered  to  be  deposited  in  a  designated  bank  as  judicial  deposi- 
tory until  the  final  decision  of  the  cause. 

We  think  that  the  order  of  the  judge  is  wise  and  legal,  and  under- 
standing that  on  the  affirmance  of  his  judgment  in  the  main  cause,  he 
will  order  the  payment  of  the  funds  thus  deposited  to  the  legal  repre- 
sentative of  the  succession,  we  approve  of  his  order  and  ratify  that 
feature  of  his  judgment. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  afiirmed 
in  all  particulars  with  costs  in  both  courts. 


No.  9713. 
G.  Jacquet  vs.  His  Creditors. 

DeUrery  of  the  thing  pledged  is  exsential  to  the  ralidity  of  the  contraot  of  pledge. 
What  const-Hate*  dellTery  dependn  on  the  natnre  of  the  object  pledged  and  on  the  oircam- 

stancea  of  the  oaao. 
The  pledgee  need  not  always  have  manual  corporeal  poueasion  of  the  thing  pledged. 
A  third  person  may  be  detainer  of  it  by  agreement  between  the  parties.    C.  C.  3162. 
The  pledgor  may  hasre  poeseaslon  of  the  thing  pledged  for  aoconnt  of  the  pledgee.    He  ecca- 

pica  then  the  poeitian  of  trustee  oc  poaseasor  ad  hoe. 
Under  a  oeasion  o£  property  the  creditors  of  the  insolvent  do  not  acquire  a  right  of 'owner- 
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Bbip  In  the  pioperty  mrrondered,  bnt  only  the  right  of  poeaeaaioii  tad  the  poirer  of 

administration.    The  ownership  remains  in  the  insolvent.    C.  C.  8178,  sm. 
If  among  the  asset*  of  the  insolvent  there  be  a  thing  pledged,  the  possession  of  it  docs  lot 

pass  to  the  creditors,  being  vested  in  the  pledgee.    Vo  man  can  txansfer  a  greater  right 

than  he  himself  has. 
The  obligation  of  pledge  is  contractual.    It  vests  in  the  creditor  the  right  of  possession  and 

of  privilege  on  the  thing  pledged.    The  right  of  detention  being  as  mnch  a  part  of  ths 

seonrity  as  the  things  pledged  are  a  part  of  the  guaranty,  the  creditor  cannot  be  deprived 

of  same  by  the  voluntary  act  (bankruptcy)  of  his  debtor  nor  by  the  insolvent  lairs  of  the 

State.    The  obligation  of  oontraots  cannot  be  impaired . 
Notwithstanding  the  pledgor's  inaolvenoy,  the  pledgee  can  prooeed  to  sell  tho  pledge  in  tb» 

way  stipulated  by  the  contract. 
A  power  of  attorney,  coupled  with  an  interest,  is  not  revoked  by  the  death  or  bankrvptcj 

of  the  principal.    Article  3037  of  the  Civil  Code  applies  to  a  grataitons  mandate. 

APPEAL  from  tlie  Civil  District  Court  for  the  Parish  of  OrleaDit. 
Bightar,  J. 


r.  «7.  Semmes  dt  Legmidre  for  Plaintiff  and  Appellant: 

Delivery  of  the  thing  pledged  is  essential  to  the  validity  of  the  contract  of  pledge. 

What  cottstituteH  delivery  depends  on  tbe  natare  of  the  obfeet  pledged  and  on  the  oitcna- 
stances  ot  the  case. 

The  pledgee  need  not  always  have  manual  corporeal  possession  of  the  thing  pledged. 

A  third  person  may  be  detainer  of  it  by  agreement  between  tbe  parties.    C.  C.  3168. 

The  pledgor  may  have  possession  of  the  thing  pledged  for  account  of  the  pledgee.    He  occu- 
pies then  the  position  of  trustee  or  possessor  ad  hoc. 
Pothler  Pandectes,  Y.  Yin,  p.  ^;  C.  N  8076;  istoty  on  Ballnenti,  809;  96  U.  &  4W: 
33  Ann.  1392 ;  33  Ann.  973 ;  Jones  on  Pledges,  ^  35,  37. 

Under  a  cession  of  property  the  creditors  of  the  insolvent  do  not  acquire  a  right  of  owner- 
ship in  the  property  surrendered,  bnt  only  the  right  of  possession  and  the  power  of 
administration.  The  ownership  remains  in  the  insolvent.  G.  G.  8178, 8188;  3  Ann.  387: 
4  Ann.  49. 

If  among  the  assets  of  the  insolvent  there  be  a  thing  pledged,  the  possession  of  it  does  noi 
pass  to  the  creditors,  being  vested  in  the  pledgee.  No  man  can  transfer  a  greater  right 
than  he  himself  has.    5  Ann.  274. 

The  obligation  of  pledge  is  contractual.  It  rests  in  the  creditor  the  tight  of  posaesalon  and 
of  privilege  on  the  thing  pledged.  The  right  of  detention  being  as  much  a  part  of  tbs 
security  as  the  things  pledged  are  a  part  of  the  guaranty,  the  creditor  cannot  be  deprived 
of  same  by  the  voluntary  act  (bankrnptcy)  of  his  debtor  nor  by  the  insolvent  laws  of  ths 
Stato.  The  obligation  of  contracts  cannot  be  impaired.  V.  S.  Const.,  Art.  I.  sec  10; 
State  Const,  Art.  155. 

Notwithstanding  the  pledgor's  insolvency,  the  pledgee  can  proceed  to  sell  the  pledge  in  the 
nsnal  way,  94  U  S.  73,  Jerome  vs.  McGartor;  16  Wallace,  557:  95  U.  S.  764,  Teatoaa 
Ravings  Bank ;  1  Ann.  31,  Rasch  vs.  His  Creditors :  67  Ala..  168. 

A  power  of  attorney,  coupled  with  an  interest.  Is  not  revoked  by  the  death  or  bankmptrv 
of  the  principal.  Article  3027  of  the  Civil  Code  applies  to  a  gratuitous  mandate.  Storr 
on  Agency  (ed.  1862),  sees.  164, 173,  477,  483,  469;  Livermore  on  Agency  (ed.  1818),  sec. 
30;  1  BelVs  Comm.  on  Agency,  sec.  413  (4th  edition);  Addison  on  Gontracts,  YoL  8,  p. 
609  (ed.  1876);  34  N.  Y.  24,  Hntehins  vs.mbbard;  54  liaine,  Goodwin  rs.Botdenr  91 
v.  8.  581,  Byster  vs.  Oaff  et  al. ;  8  Wheaton,  174,  Hunt  va.  Roonnanier'a  Adrn's.  ths 
leading  case  on  the  sul^eot ;  60  Tex.  680,  Brsy.vs.  Aiken;  118  Mast.  554.  Hall  va.  Bliss; 
34  Ann.  U87i  9  Ann.  IM. 
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A  creditor  cannot  have  the  contracts  of  bU  debtor  annal1e<l  aniesa  he  proves  fraad  or  li^ary. 
ConrtH  will  not  annul  the  title  of  property  when  the  party  seekinf;  their  interposition 
cannot  possibly  take  relief  f^m  the  grautin;;  of  the  remedy  invoked.  N.  O.  Ins.  Ass. 
vs.  Labranohe,  31  Ann.  840 ;  Copeland  vs.  Labatut,  6  Ann.  61 ;  Barrett  vs.  Emnierson,  8 
Ann.  503:  Bay  vs.  Roseberry.  8  Biss.  102:  9  Ann.  &39;  11  R.  533  x  9  Ann.  603;  6  Ann.  361 

A.J.  Murphy  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.     The  facta  of  thife  case  are  briefly  these ; 

E.  B.  Curtis  was  a  creditor  of  Jacquet  &  Vallette  for  $1,400.  As 
security  for  this  debt  they  executed  a  pledge  by  private  act  on  the  21st 
of  June,  1884,  of  certain  inaclunery  used  for  the  manufticture  of  tobac- 
co, at  No.  44  St.  Peter  street,  of  this  city,  consisting  of  boilers,  engines, 
cutters,  etc. 

By  the  terms  of  the  contract,  the  pledgee  was  specially  authorized 
to  sell  the  property  if  the  debt  was  not  paid  at  its  maturity.  It  was 
not  paid,  and  on  the  8th  of  April,  1885,  the  property  was  sold  at  public 
auction  after  proper  advertisement,  and  bought  in  by  William  P.  Curtis. 

On  the  30th  of  March,  1885,  Jacquet  &  Vallette  went  into  insolvency. 
On  the  18th  of  May,  1885,  tlie  syndic  of  the  insolvents  obtained  an  order 
for  the  sale  of  all  the  property  belonging  to  the  estate,  and  among  the 
property  advertised  for  sale  was  the  machinery,  etc.,  pledged  to  E.  B. 
Cnrtis  as  stated.  W.  P.  Curtis,  the  purchaser  of  the  property,  on  the 
8th  of  April,  as  mentioned,  enjoined  the  sale,  claiming  that  the  prop- 
erty belonged  to  him  under  his  said  purchase. 

The  answer  of  the  syndic  embraced  substantially  the  following  de- 
fenses to  the  action : 

Ist.  That  the  property  at  the  date  of  the  cession  of  the  insolvents 
belonged  to  them,  and  by  the  effect  of  the  cession  the  title  thereto 
passed  to  their  creditors. 

2d.  It  was  denied  there  was  a  legal  pledge  of  the  property,  for  the 
reason  that  it  remained  in  the  possession  of  the  insolvents  until  their 
surrender. 

3d.  The  sale  to  W.  P.  Curtis  was  charged  with  nullity  on  the  ground 
that  no  legal  sale  could  have  been  made  after  the  cession,  except  under 
the  order  of  the  court. 

There  was  judgment  in  favor  of  the  syndic,  dissolving  the  injunction 
and  dismissing  the  suit,  and  W.  P.  Curtis  has  appealed. 

We  find  in  the  record  no  reasons  assigned  by  the  district  judge  for 
his  judgment,  and  we  have  not  been  favored  with  any  argument,  oral 
or  written,  by  the  appellee's  counsel. 
55 


866  SUPREME  COURT  OF  LOUISIANA. 


Jaoqaet  y«.  His  Creditors. 

I. 

That  the  title  of  the  property  at  the  date  of  the  surreDder  wfk»  in  tlie 

insolventB,  is  true,  bnt  it  is  not  trae  that  the  effect  of  the  cession  was 

to  convey  their  title  to  the  craditors.    On  the  contrary,  by  positire 

provision  of  onr  law  the  insolvent  debtor  ^'  preserves  his  ownership  of 

the  property  surrendered.''    The  possession  passes  to  the  creditors 

when  there  is  no  legal  obstacle  to  its  transmission.    C.  C.  2178,  2182 : 

3  Ann.  387;  4  Ann.  49. 

II. 

The  contract  of  pledge  stipulated  that  the  property  pledged  was 
placed  in  the  possession  of  one  Joaquin  Polet,  as  the  agent  of  the 
pledgee,  and  he  (Polet)  intervened  in  the  act  for  the  purpose,  as  ex- 
pressed, '*of  accepting  the  trust;"  and  it  is  shown  by  the  evidence 
that  to  him  was  delivered  the  key  of  the  building  containing  the  ma- 
chinery, etc.,  pledged.  He  (Polet)  testified  that  he  exercised  control 
over  the  property  for  about  ten  months,  and  took  care  of  it  and  cleaned 
the  machinery.  He  was  paid  for  his  services  as  keeper.  It  is  shown 
that  by  permission  of  the  keeper  and  consent  of  Curtis,  Jacqnet  &  Val- 
lette  used  the  machinery  at  times  in  their  tobacco  business,  and  that 
Polet  was  one  of  their  employees.  We  do  not  think,  however,  that 
tliese  facts  derogated  from  the  validity  of  the  pledge.  The  possession 
of  the  propertj'  by  the  pledgee,  as  shown,  was  sufficient.  C.  C.  3162; 
Weems  vs.  Moss  Company,  33  Ann.  973.  In  fact,  the  property  pledged 
may  be  left  in  the  possession  of  the  debtor  himself,  provided  his  pos- 
session is  precarious  and  clearly  for  account  of  the  creditor.  Conger 
vs.  City,  32  Ann.  1250. 

III. 

Was  the  pledgee  authorized  to  sell  the  property  pledged  after  the 
cession  of  the  insolvents  ? 

It  is  true,  as  a  general  rule,  that  a  mandate  is  terminated  by  the  death 
or  failure  of  the  principal.  C.  C.  3027.  Where  the  mandate  is  gratu- 
itous this  is  undoubtedly  so,  and  a  mandate  is  presumed,  under  our  law, 
to  be  gratuitous  unless  the  contrary  appears  by  the  terms  of  the  man- 
date. 

In  this  instance  the  contract  of  pledge,  under  which  the  authority 
of  the  pledgee  is  granted  to  sell  tlie  property  if  the  debt  was  not  paid, 
shows  that  the  mandate  was  coupled  with  an  interest — that  is,  that  the 
mandatory  was  put  in  possession  of  the  property  to  secure  a  debt 
owing  him,  and  authorized  to  sell  and  receive  the  proceeds  of  sale  to 
pay  the  debt. 

In  the  case  of  Rasch  vs.  His  Creditors,  1  Ann.  31,  it  was  expressly 
held  that  a  pledge  is  left  intact  by  the  insolvency  of  the  debtor,  and 
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the  right  i'b  still  possessed  by  the  pledgee  to  cause  the  sale  of  the 
property  pledged  and  the  proceeds  applied  to  the  extinguishment  of 
the  debt.  See,  also,  Hoey  on  Agency,  sees.  164,  173,  477,  483,  489 ; 
Hunt  Ys.  Ronsnianier's  Adm.,  8  Wheaton,  174.  In  the  case  of  Jerome 
vs.  McCarter,  94  U.  S.,  it  was  decided  that,  after  the  assignment  of  the 
debtor  and  pledgor,  the  pledgee  could  proceed  and  sell  the  pledged 
property  in  accordance  with  the  terms  of  the  contract. 

We  think  this  is  the  correct  doctrine,  and  hence  it  follows  that  the 
sale  made  by  Curtis,  the  pledgee  of  the  property  in  this  instance,  was 
a  legal  one,  and  that  the  plaintiff  acquired  the  ownership  of  same 
under  his  purchase  at  said  sale. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  be  annulled,  avoided  and  reversed,  and  that  the  plain- 
tiff, William  P.  Curtis,  be  declared  owner  of  the  machinery  at  No.  44 
St.  Peter  street,  in  tiie  city  of  New  Orleans,  consisting  of  boilers,  en- 
gines, cutters,  etc.,  bought  by  him  at  auction  sale  on  the  8th  of  April, 
1885,  and  that  the  injunction  taken  out  by  him  be  perpetuated,  and 
that  Jno.  C.  F.  Waldo,  syndic  of  the  insolvent  estates  of  G.  Jacquet 
and  E.  M.  Vallette,  pay  costs  of  both  courts. 


No.  9740. 
J.  J.  Healy  vs.  Rev.  P.  F.  Allen. 

1 .  The  appointment  of  pUintiff  as  aexton  of  St.  Patrick's  cemeteries  vraa  a  contract  for 
personal  service.  The  nositlon  has  qo  feature  of  a  franchise  or  public  office,  and  even 
if  assimilated  to  a  private  office  such  as  held  by  an  officer  of  a  corporation,  those.officers 
are  ordinarily  regarded  as  servants  or  agenta  and  snbject  to  discharge  for  cause. 

S.  Injunction  is  not  allowed  as  a  remedy  to  enforce,  or  pi  event  the  breach  of,  contracts  for 
personal  service. 

3.  To  authorize  the  application  of  inf unction,  in  any  case,  to  prevent  the  breach  of  a  mere 
personal  contract,  the  following  are  essential  conditions:  (1)  that  the  iqjury  appre* 
bended  should  not  be  susceptible  of  adequate  compensation  in  damages ;  (3)  that  the 
contract  should  be  clearly  esublished,  its  terms  free  f^om  doubt,  and  plaintiiT's  con- 
struction of  it  clear  and  certain  ;  (3)  that  plaintiff  should  show  complete  performance 
on  his  part  of  his  obligations  under  the  contract. 

These  conditions  are  not  eetablishod  to  our  satisfaction  by  the  evidence  in  this  case  and, 
without  precluding  the  parties  as  to  any  questions  in  a  proper  action,  the  injunction  is 
set  aside  and  the  parties  are  remitted  to  ordinary  remedies. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
naaot,  J. 


James  Hmony  for  Plaintiff  and  Appellee. 

T,  Gilmore  dt  8oi%8  for  Defendant  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

FenneR;  J.    Tlie  substantial  allegations  of  plaintiff's  petition  are  to 
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the  effect  **that  on  October  2,  1876,  he  contracted  orally  with  Rev. 
Patrick  F.  Allen,  for  the  price  and  sam  of  two  thousand  dollars,  that 
he,  petitioner,  was  to  be  appointed  sexton  of  St.  Patrick's  cemeierieft 
Nos.  1,  2  and  3  of  this  city  ;  *  *  that,  by  virtue  of  the  stipulatioQS 
of  said  contract,  petitioner  was  to  have  and  enjoy  said  office  of  sexton 
for  the  period  of  twenty-6ve  years  or  during  his  natural  life  ;  that  he 
entered  upon  the  duties  of  said  office  of  sexton,  and  has  faithfully  dis- 
charged all  the  duties  and  enjoyed  all  the  eraolaments  and  privileges 
of  said  office  ever  since,  and  has  paid  the  two  thousand  dollars  as 
agreed;  that  said  Rev.  Patrick  F.  Allen  iias  lately  attempted  to  de- 
prive petitioner  of  said  office  and  has  appointed  another,  viz :  one 
Patrick  Philbin  to  said  office,  and  that  petitioner  believes  that  said 
Allen  will  employ  force  and  fraud  to  eject  him  from  said  office  and  to 
deprive  him  of  its  privileges  and  emoluments,  to  his  irreparable  injury 
if  uot  prevented  by  a  writ  of  injunction,''  for  which  he  accordingly 
prays  against  both  Allen  and  Philbin. 

The  preliminary  injunction  was  accordingly  issued. 

Defendants  moved  to  dissolve  the  injunction  on  the  ground,  amongst 
others,  that  the  petition  disclosed  no  cause  of  action  ;  and,  reserving 
the  benefit  of  this  rule,  defendant  Philbin  answered  by  general  denial ; 
and  defendant,  Allen,  in  addition  to  such  denial,  specially  denied  tlie 
contract  set  up  and  payment  alleged,  and  averred  **  that  he  hired  the 
services  of  plaintiff  as  a  laborer  and  mechanic  of  the  cemeteries,  to  do 
the  work  usually  done  by  a  sexton,  but  that  said  Healy  so  neglected 
the  same  and  so  misconducted  himselif  on  divers  occasions  towards 
respondent  and  persons  owning  lots  in  said  cemeteries  that  respondent 
found  it  necessary  to  discharge  him." 

The  rule  to  dissolve  having  been  dismissed,  the  case  went  to  trial  on 
the  foregoing  issues,  and  judgment  was  rendered  in  favor  of  plaintiff 
perpetuating  the  injunction. 

From  no  point  of  view,  under  the  evidence  in  this  case,  can  the  re- 
lation between  the  parties  herein  be  regarded  as  other  than  a  contract 
for  personal  service.  Plaintiff  is  not  the  owner  nor  the  lessee  of  the 
cemeteries ;  he  is  simply  charged  with  certain  duties  in  the  adminis- 
tration thereof,  for  the  proper  performance  of  which  he  is  necessarily 
answerable  to  his  superior.  The  position  of  sexton  is  not  a  franchiM 
which  can  only  emanate  from  governmental  authority  ;  nor  is  it  a  pub- 
lic office,  which  must  have  a  like  origin. 

Even  if  it  were  assimilated  to  a  private  office;,  such  as  an  office  of  a 
corporation,  that  would  not  exempt  the  holder  of  it  from  the  character 
of  being  an  employee  or  destroy  the  right  of  the  employer  to  dis- 
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charge  him  for  cause.  Such  officers  are  ordinarily  subject  to  the 
direction  and  control  of  the  corporation,  and  hence  are  regarded  as 
their  servants  or  agents  and  subject  to  amotion  for  cause.  We  have 
heretofore  considered  this  question  and  maintained  the  general  prin- 
ciple of  the  right  and  necessary  power  of  corporations  to  remove  their 
officers.    State  ex  rel.  Bchan  vs.  Judges,  35  Ann.  1075. 

If  it  were  true,  as  alleged  by  plaintiff,  that  owing  to  incidental  ad- 
vantages accruing  to  him  in  his  trade  of  marble-cutter,  he  had  paid  for 
the  privilege  of  being  appointed  to  the  place  for  a  term  of  years,  that 
would  not  relieve  him  from  the  relation  of  an  employee  subject  to  the 
control  and  direction  of  his  employer  in  the  discharge  of  his  duties 
with  the  consequent  right  of  removal  for  cause. 

The  reasons  for  the  recognition  of  this  power  are  two-fold:  1st.,  that 
the  employer  is  responsible  for  the  wrongful  acts  of  his  employee ;  2d., 
that  the  employer  has  the  right  to  have  his  business  properly  trans- 
acted and  that  the  only  adequate  security  for  this  lies  in  the  power  of 
discharge,  subject  of  course  to  legal  responsibility  in  case  the  dis- 
charge is  wrongful  or  without  cause. 

Hence  the  wise  and  universal  rule  that  injunction  is  not  allowed  as 
a  remedy  to  enforce  or  prevent  the  breach  of  contracts  for  personal 
service. 

This  principle  has  been  applied  by  this  court  in  a  case  where  the 
owner  of  a  plantation  had  contracted  with  another,  in  writing,  to  take 
charge  of  his  plantation  for  a  term  of  eight  years,  to  reside  thereon 
with  his  family,  and  to  have  exclusive  control  and  direction  of  all  the 
business  affairs  appertaining  thereto  during  said  term.  Alleging  that 
the  owner  was  about  to  supersede  and  forcibly  dispossess  him,  and  to 
remove  his  family,  without  cause,  and  before  the  expiration  of  the 
stipulated  term,  the  plaintiff  invoked  the  remedy  of  injunction,  but 
this  coyrt  said :  ''  We  are  not  aware  of  any  right  the  plaintiff  has 
under  the  contract  to  be  maintained  in  the  possession  and  control  of 
the  defendant's  plantation  against  his  will.  If  the  latter  think  proper 
to  violate  his  engagement  with  the  plaintiff,  he  would  thereby  subject 
himself  to  damages.''    Seiler  vs.  Fairex,  28  Ann.  397. 

Even,  however,  if  we  were  to  take  a  more  liberal  view  of  plaintiff's 
rights  under  the  peculiar  contract  alleged  by  him,  he  would  yet  en- 
counter other  fatal  obstacles  to  the  allowance  of  the  remedy  by  in- 
junction. 

Courts  proceed,  with  great  caution,  in  applying  such  a  remedy  for 
the  enforcement  of  mere  personal  contracts,  and  act  only  in  clear  cases 
of  legal  right  and  for  the  prevention  only  of  irreparable  mischief. 
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Hence  the  rale  is  established  that,  to  support  sach  a  remedy  **  the 
contract  itself  must  be  free  from  doubt,  and  the  injury  apprehended 
from  its  violation  must  be  of  such  a  nature  as  not  to  be  susceptible  of 
adequate  compensation  in  damages.  And  a  doubt  as  to  the  correct- 
ness of  the  construction  of  the  contract  ou  which  the  injunction  is 
asked  is  sufficient  ground  for  refusing  to  interfere. 

And  if  the  contract  is  uncertain  and  vague  in  its  provisions,  the  re- 
lief will  be  withheld."    High  on  Injunction,  J  1107. 

We  are  unable  to  discover  any  injury  to  plaintiff  from  the  threat- 
ened discharge,  which  could  not  be  adequately  compensated  by  dam- 
ages ;  and,  moreover,  the  contract,  and  the  correctness  of  plain tiflTft 
construction  of  it  are  very  far  from  being  free  from  doubt. 

We  have  never  seen  a  more  conspicuous  instance  of  the  painful  con- 
flicts of  evidence  which  so  frequently  arise  since  the  law  removed  dis- 
qualifications of  interest  and  admitted  the  testimony  even  of  the 
parties  themselves. 

The  contract  between  the  parties  was  oral  and  without  witnesses. 
Their  own  statements  as  to  its  terms  contradict  each  other  diametri- 
cally, and  each  gives  a  contrary  interpretation  of  various  facts  and 
circumstances  which  are  invoked  as  corroborating  either  theory.  We 
are  not  called  upon,  in  this  case,  to  weigh  and  determine  the  prepon- 
derance of  testimony,  but  content  ourselves  with  saying  that  the  case, 
on  the  evidence  adduced,  has  not  that  clearness  and  certainty  of  proof 
which  would  make  it  proper  for  the  application  of  the  remedy  of  in- 
junction. 

We  say  this  without  precluding  either  party  on  any  question  which 
may  arise  in  an  ordinary  action  for  breach  of  contract. 

Another  inflexible  rule  as  to  injunctions  in  such  cases  is  that  '*he 
who  seeks  to  eigoin  the  violation  of  an  agreement,  or  for  the  protec- 
tion of  his  contract  rights,  must  himself  come  into  court  with  clean 
hands,  and  must  have  carried  out,  as  far  as  possible,  his  own  part  of 
the  contract."    High  on  Iiijunction,  $  1119. 

The  evidence  in  the  record  seriously  impugns  the  conduct  of  plain- 
tiff in  the  discharge  of  his  duties,  and,  without  deciding  its  sufficiency 
as  a  cause  for  discharge,  we  consider  it  a  sufficient  bar  to  relief  by  in- 
junction . 

Although  these  questions  of  law  have  been  slightly  referred  to  br 
counsel  on  either  side,  the  importance  of  the  case  as  a  precedent  has 
made  it  our  duty  to  consider  them,  and  to  establish  the  principles  appli- 
cable in  such  cases. 
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It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled^  avoided  and  reversed,  and  it  is  now  or- 
dered and  decreed  that  there  be  judgment  in  favor  of  defendant,  dis- 
solving the  injunction  and  rejecting  plaintiff's  demand  at  his  cost  in 
both  courts. 


No.  9625. 

Edgar  Hincks  et  al.,  (vOmmissioners,   vs.  George  T.  Converse 

ET  als. 

1.    It  ia  noDecessary  that  all  Joint  obligees  interested  in  the  enforcement  of  a  joint  obliica- 

tion,  afaonld  be  joined  as  plaintiffs  in  a  snit  to  enforce  it.    Anyone  may  sue  and  lecover 

thereon  to  the  extent  of  his  interest  in  it. 
S.    The  role  with  regard  to  the  books  of  a  merchant  being  inadmissible  in  his  favor,  does 

not  apply  to  those  of  corporations. 
3.    The  testimony  of  witnesses  on  a  former  trial  of  same  suit,  may  be  used  by  either  party 

on  a  second  or  subsequent  trial  thereof,  if  the  witnesses  are  dead  or,  for  other  cause, 

cannot  be  then  produced. 
This  rule  is  applicable  to  evidence  offered  on  such  former  trial  and  admitted  without  objec- 

jection,  in  pursuance  of  a  previous  agreement  of  parties,  when  that  r^ection  of  same 

would  occasion  the  party  offering  it  either  ii^ury  or  surprise. 

APPEAL  from  the  Civil  District  Court  for  tbe  Parish  of  Orleans. 
Eighfor,  J. 

W.  8.  Benedict  for  Plaintiffs  and  Appellees. 

Percy  Robe^'ts  and  E,  E.  M&ise  for  Defendant-s  and  Appellants. 

The  opinion  of  the  Court  was  delivered  by 

Watkins,  J  The  plaintiffs,  as  commissioners  of  the  Workingmen^s 
Bank,  claim  to  represent  the  successors  and  assigns  of  the  Working- 
men^s  Accommodation  Bank  and  the  individual  members  thereof,  and 
to  be  entitled  to  recover  of  defendants  $11,373.78,  on  the  bond  of  Con- 
verse. 

They  aver  that  there  were  certain  informalities  in  the  act  of  incor- 
poration of  the  Workingmen's  Accommodation  Bank,  and  that  the  in- 
dividual members  thereof  and  their  assigns,  incorporated  said  banking 
association  under  the  name  and  style  of  the  Workingmen's  Bank,  and 
that  said  act  of  incorporation  was  thereafter  recognized  and  approved 
by  the  legislature. 

They  claim  to  be  the  legal  successors,  assigns  and  transferees  of  all 
the  assets,  rights  and  credits  of  said  Accommodation  Bank  and  of  the 
individual  members  thereof^  and  particularly  of  all  the  rights,  titles, 
claims  and  demands  of  same,  against  defendants,  on  the  bond. 

They  further  claim  that,  in  confirmation  of  their  said  rights,  the  in- 
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dividual  members  and  fonner  stockholders  of  said  bank,  aud  the 
owners  of  its  property^  rights  and  actions  held  in  its  name,  did  ex- 
pressly recognize  them,  and  waive  and  remit  any  formal  transfer 
thereof  to  the  Workingmen^s  Bank. 

When  this  case  was  last  here,  this  Court  decided  that  neither  the 
act  of  incorporation  nor  the  legislative  enactment  conferred  any  of  the 
rights  of  the  former  association  upon  the  Workingmen^s  Bank  ^'except 
of  those  who  assented  to  the  proceedings.^' 

It  said  that,  ''under  the  pleadings,  the  plaintiffs  claim  that  the 
bank  was  the  assignee  of  the  rights  in  the  bond  of  the  original  owners. 

''  It  had  the  right  to  prove  such  an  assignment,  and  to  the  extent  of 
such  proof  is  entitled  to  recover. 

"The  membership  in  the  Accommodation  Bank  was  represented  by 
3,434  shares  of  stock  belonging  to  various  persons.  It  is  claimed  that 
the  Workingmen's  Bank  has  acquired  the  ownership  and  direct  repre- 
sentation of  these,  and  evidence  is  found  in  the  record  tending  to  es- 
tablish the  claim. 

*'This  evidence  has  not  been  passed  upon  by  the  judge  a  quo. 

''It  consists,  in  large  measure,  of  the  books  of  the  Workingmeo^ft 
Bank  itself,  which  the  judge  admitted  over  the  objection  and  exception 
of  the  defendants.    This  was  error. 

"The  books  of  that  corporation  may  be  very  good  evidence  of  the 
ownership  of  its  own  stock  j  but  we  cannot  see  how  they  can  be  re- 
ceived to  establish  tlie  acquisition  of  the  interests  of  the  niemlierg  of 
the  former  concern. 

"It  is  useless  to  decide  this  case  by  piece-meal,  or  to  comment  upon 
other  evidence. 

"The  task  devolving  upon  the  plaintiffs  is  to  establish,  by  competent 
evidence,  the  extent  to  which  they  own  or  represent  the  owners  of  the 
stock  of  the  Workingmen's  Accommodation  Bank.  To  the  extent  of 
the  interest  so  established  they  may  maintain  an  action  on  the  bond, 
and  recover  their  proportion  of  defendants  thereon."    37  Ann.  489. 

This  full  quotation  is  made  from  the  former  opinion  for  the  purpose 
of  bringing  discussion  of  the  issues  involved  within  proper  limits. 

I. 

The  first  question  propounded  by  the  defendants'  counsel  is :  **Can 
any  one  stand  in  judgment  for  the  debt,  except  aU  of  its  original  own- 
ers appear  together,  or  some  one  showing  himself  to  be  assignee  of  all 
of  them  f 

They  have  cited  no  decisions  of  this  Court  supporting  that  theory, 
but  place  reliance  solely  upon  the  French  jurisprudence. 
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We  And  various  deciBions  of  this  Court  bearing  on  the  question,  and 
we  quote  a  few  of  them. 

In  Duchamp  vs.  NichoUan,  2  N.  S.  672,  the  right  of  single  individual 
to  sue  upon  an  auctioneer's  bond  for  an  injury  suffered  was  recognized. 
In  Henderson  vs,  Montgomery,  2  N.  S.  422,  it  was  held  that  an  ''  in- 
jured person  may  bring  suit  in  his  own  name  upon  an  U.  S.  Marshal's 
bond."    4  N.  S.  523,  Dick  vs.  Reynolds ;  6  0.  8.  321,  Mayor  vs.  Baily. 

In  Musson  vs.  Bichardson,  11  R.  37,  it  was  held  that  an  individual 
stockholder  in  a  liquidated  corporation,  had  a  legal  right  to  sue  to 
annul  a  judgment  against  it.     2  R.  570,  Quinn  vs.  Moyes. 

It  is  a  settled  principle  that  the  pledgee  of  a  negotiable  promissory 
note,  may  sue  upon  it  aud  recover  "  to  the  extent  of  his  debt."  29  Ann. 
549  ;  21  Ann.  8  ;  28  Ann.  419 ;  7  Ann.  225. 

In  32  Ann.  303,  Martinez  vs.  ^Accession  of  Vives,  our  immediate  pre- 
decessors held  that  an  attomey-at-law,  having  an  interest  in  a  judg- 
ment for  his  fee,  might  sue  to  have  it  revived. 

In  32  Ann.  431,  Bobins  vs,  Brmon,  it  was  held  that  a  "  sheriff  has  a 
cause  of  action  in  damages,  or  otherwise,  to  protect  himself  irom  lia- 
bility }  but,  his  right  of  action  is  limited  to  the  degree  of  responsibility 
which  may  result,  should  the  property  seized  be  withdrawn.'-  33  Ann. 
146;  12  R.  563;  R.  C.  C.  2081. 

The  only  case  directly  opposite  is  AlUng  vs.  Woodruffs  16  Ann.  6, 
which  decides  that  "  in  case  of  a  joint  obligation  as  to  the  obligees, 
there  arises  in  their  favor  only  a  joint  right  of  action,  which  can  only 
be  exercised  by  a  suit  jointly  instituted  by  them. 

"  The  law  does  not  permit  a  multiplicity  of  suits  on  an  obligation 
joint  as  to  the  obligors;  nor  does  the  law  allow  a  multiplicity  of 
actions  for  the  enforcement  of  a  contract  joint  as  to  the  obligees." 

That  decision  is  unsupported  by  the  citation  of  authority,  and  it 
rests,  presumably,  upon  the  provisions  of  K.  C.  C.  2085,  which  are  to 
the  effect  that  "in  every  suit  on  a  joint  contract,  all  of  the  obligors 
must  be  made  parties,  etc." 

But  this  article  is  strictly  confined  to  suits  against  obligors. 

There  is  no  similar  requirement  contained  in  R.  C.  C.  2081,  which 
relates  to  contracts  in  favor  of  joint  obligees ;  or  those  which  "  create 
obligations  joint  in  favor  of  obligees." 

But  Act  103  of  1870,  Acts  of  1871,  p.  19,  so  alters  Uie  law  as  to  no 
longer  require  all  joint  obligors  to  be  cited,  in  order  to  maintain  an 
action  on  a  joint  obligation. 

This  statute  fully  answers  the  argument  employed  in  Ailing  vs. 
Woodruff,  or  rather  pursuing  that  course  of  reasoning,  a  ready  answer 
is  given  defendants  here. 

Tlieir  exception  cannot  be  maintained. 
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PlaiDtiffs  offered  in  evidence  all  the  books  of  the  Workingmen's 
Bank  that  were  offered  on  last  trial ;  and  also  the  books  of  the  Work- 
ingmen's  Accommodation  Bank,  which  were  not  offered  on  previoiu 
trial.  All  of  them  were  admitted  oyer  defendants'  objections  and  ex- 
ceptions. 

They  argue  the  same  objection  then  proferred  is  good  now. 

They  admit,  as  a  general  rule,  that  tlie  declarations  contained  in  the 
books  of  a  corporation  are  good  against  it ;  bnt  they  claim  that  they 
are,  as  to  third  persons,  res  inter  alioe  O/cta, 

Defendants'  counsel  cite  34  Ann.  605,  Gordon  &  (xomilla  vs.  Mechler, 
as  authority  on  this  question. 

It  is  to  the  effect  that  a  bank  cannot  extinguish  a  credit  of  one  of 
its  depositors  by  compensation,  and  that  it  is  essential  to  the  validity 
of  its  by-laws  that  they  be  consonant  with  the  general  law ;  and  they 
cannot  interfere  with  the  rights  and  pnvileges  of  third  persons. 

In  this  case  the  execution  of  the  bond  sued  on  is  not  denied. 

The  only  question  of  fact  left  in  contention  is — quoting  from  defend- 
ants' counsel's  brief— '^  Has  any  one  or  more  of  the  original  owners  of 
the  debt  assigned  his  interests  in  it  to  the  Workingmen's  Bankt  If 
so,  how  many  t" 

The  books  were  not  offered  or  received  for  the  purpose  of  establish- 
ing or  increasing  the  liability  of  defendants  on  the  bond,  bnt  as  proof, 
or  the  commencement  of  proof,  of  the  transfer  or  assignment  to  the 
Workingmen's  Bank  of  the  stock  in  the  former  association. 

The  authorities  quoted  apply  to  the  rule  laid  down  in  R.  0.  C.  2248, 
to  the  effect  that  "  the  books  of  a  merchant  cannot  be  given  in  his 
favor,"  and  are  not  applicable  to  the  question  at  bar. 

Plaintiffs  claim  to  be  the  owners  and  representatives  of  the  owners 
of  all  the  shares  ot  stock  in  the  Workingmen's  Accommodation  Bank. 
They  aver  that  the  stock  certificate  book  of  that  bank,  and  the  certifi- 
cates of  stock  themselves,  show  that  the  holders  of  510  shares  of  its 
stock  are  surrendered  by  them  to  the  Workingmen's  Bank,  and  they 
accepted  in  lieu  thereof  the  stock  of  that  bank )  and  the  subscription 
ledger  of  the  Accommodation  Bank  shows  that  134  shares  had  been 
subscribed,  but  for  which  certificates  had  not  been  issued  at  the  time 
of  the  liquidation ;  but  the  owners  of  said  shares  took  certificates  of 
the  Workingmen's  Bank,  and  received  its  stock  in  equal  amount  in 
lieu  of  their  stock  subscription  in  the  old  association. 

They  also  claim  that  of  the  stock  remaining  170  shares  were  held 
by  other  persons  who  took  part  in  the  organization  of  the  bank,  as  the 
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WorkiDgmen's  Bank,  their  stock  in  the  old  association  having  been 
exchanged  therefor. 

They  further  claim  that  the  books  of  the  Workingmen's  Accommo- 
dation Bank  are  the  identical  ones  used  by  the  Workingmen's  Bank, 
or,  in  other  words,  the  latter  continued  to  use  the  books  of  the  former. 

These  announced  purposes  are  in  strict  keeping  with  the  plaintiifsv 
cause  of  action  set  out  in  this  opinion. 

Of  many  of  those  facts  these  books  would,  in  the  nature  of  tilings, 
furnish  the  best  evidence,  and  leave  nothing  behind  in  the  possession 
or  under  the  control  of  plaintiffs,  other  than  secondarj^  evidence. 

Those  books  should  furnish  a  full  and  complete  record  of  all  the 
transactions  of  the  association,  and  particularly  of  its  issuance  of 
iBtock  certificates ;  the  pledge,  assignment  or  transfer  thereof;  the  sub- 
scription of  stock,  and  generally  all  the  proceedings  of  the  concern. 

If  any  part  or  all  of  the  stock  of  this  association  has  been  absorbed 
by  the  Workingmen's  Bank,  the  latter  issuing  to  the  holders  thereof 
new  certificates,  the  books  of  the  Accommodation  Bank  would  neces- 
sarily form  a  connecting  link  in  the  chain  of  evidence  thereof. 

It  is  of  first  importance  to  know  the  amount  of  stock  in  the  Work- 
ingmen's Accommodation  Bank,  either  subscribed  for  or  issued }  into 
how  many  shares  same  was  divided ;  the  amount  of  each  share  ;  to 
whom  they  were  issued  ;  and  by  whom  same  are  held  and  owned. 

Proof  '^  tending  to  establish  this  claim"  was  administered  upon  the 
former  trial,  but  was  not  evidenced  by  the  books  of  the  Working- 
men's  Accommodation  Bank. 

It  did  consist,  "in  large  measure  of  the  books  of  the  Workingmen's 
Bank." 

They  were  held  to  be  competent  evidence  of  the  ownership  of  its 
own  stock.  For  the  same  reason,  the  books  of  the  Workingmen's 
Accommodation  Bank  are  competent  evidence  of  the  ownership  of  its 
stock. 

The  Workingmen's  Bank  had  the  right  to  issue  certificates  of  stock 
to  its  subscribers  in  such  manner  and  style  as  the  by-laws  thereof  pro- 
vided. It  had  the  right  to  issue  them  to  members  of  the  old  associa- 
tion, and  accept  in  lieu  thereof  or  in  payment  therefor  the  certificates 
of  stock  held  by  them  in  the  Workingmen's  Accommodation  Bank. 
Those  certificates  of  stock  had  a  value  to  the  extent  of  the  respective 
interests  of  the  holders  thereof  in  the  bond  sued  on  ;  and,  in  order  to 
realize  this  value,  and  to  reimburse  itself  for  certificates  of  new  stock 
issued,  the  Workingmen's  Bank  have  a  cause  of  action  upon  the  bond 
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of  defendants,  as  well  as  for  the  value  of  other  stoek  differently  ac- 
quired.   We  think  defendants*  exception  was  properly  overruled. 

III. 

On  the  last  trial  of  this  cause  the  defendants  ohjected  to  the  intro- 
duction by  the  plaintiffs  of  certain  depositions  that  were  intax>dnced 
on  the  former  trial,  under  a  written  agreement  of  previous  date,  witii- 
out 'object!  on. 

The  testimony  of  witnesses  in  a  previous  suit  between  same  parties 
for  the  same  cause  of  action,  when  there  has  been  an  opportunity  for 
cross-examination,  may  be  used  by  either  part}-,  if  the  witness  be 
dead,  or  for  other  cause  cannot  be  produced.    Hen.  Dig.,  p.  506,  No.  2. 

It  was  stated  in  argument,  and  not  denied,  that  some  of  those  wit- 
nesses are  dead  ;  and  it  nowhere  appears  in  the  record  that  any  one  of 
them  could  have  been  produced  by  the  plaintiffs,  for  cross-examination 
by  defendant's  counsel. 

If  they  did  not  have  that  opportunity,  on  the  former  trial,  it  was 
due  to  their  tacit  acquiescence  in  its  introduction  without  it. 

Relying,  doubtless,  upon  the  agreement,  coupled  with  the  fact  that, 
upon  the  former  trial,  no  objection  to  its  introduction  was  urged,  the 
plaintiffs  had  no  expectation  of  same  being  met  with  objection  upon 
the  latter  one;  and  to  maintain  it  now  would  prejudice  plaintiff^s  case 
when  he  is  not  at  fault. 

We  think  it  is  in  keeping  with  the  spirit  of  the  agreement  that  the 
evidence  should  be  received,  and  therefore  approve  the  ruling  of  the 
judge  a  qu*}. 

On  the  merits  the  evidence  has  fully  satisfied  us,  among  others,  of 
the  following  facts,  viz : 

1st.  That  there  were  subscribed  for,  and  issued,  by  the  Working- 
men's  Accommodation  Rank,  3434  shares  of  stock. 

2d.  That  of  these  the  Workingmen's  Bank  acquired  by  transfer, 
and  was  the  owners  at  the  date  of  its  liquidation,  of  972  shares. 

3d.  That  of  those  subscribed  and  partly  paid  for  before,  and  actu- 
ally issued  subsequent  to  the  27th  of  September,  1878,  the  Working- 
men's  Bank,  by  transfer,  had  become  the  owners  of  440  shares. 

4th.  That  of  the  shares  represented  by  the  owners,  who  signed  the 
agreement  authorizing  institution  of  suit  on  the  bond,  there  are  899 
shares. 

5th.  That  there  are  owned  and  held  by  parties  who  signed  the  act 
of  organization  of  the  Workingmen's  Bank,  and  who  became  stock- 
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holders  therein,  and  are  directly  represented  by  the  plaintiffs,  to  the 
extent  of  859  shares. 

6th.  That  of  the  said  shares  there  had  been  surrendered  and  re- 
issued as  stock  in  the  Workingineu^s  Bank,  124  shares. 

Hence  the  plaintiffs  own  and  represent  3294  shares  of  the  stock  in 
the  Workingmen's  Accommodation  Bank,  and  there  are  remaining  140 
shares,  of  which  they  have  no  control. 

The  evidence  further  satisfies  us  of  the  defalcation  of  George  T. 
Converse,  us  alleged,  and  of  the  defendants  liability,  according  to  the 
terms  and  tenor  of  the  bond  ;  but  the  judgment  rendered  against  E. 
R.  Bryant  must  be  reduced  so  as  to  allow  plaintiff  the  sum  of  Sjii^^^ 
of  $5000,  with  interest;  and  that  against  the  heirs  of  William  P.  Con- 
verse, Jr.,  must  be  reduced  so  as  to  allow  plaintiff  the  sum  of  ff %|ths 
of  $2500,  with  interest. 

And  it  is  therefore  ordered,  adjudged  and  decreed  that,  as  thus 
amended  and  reduced,  the  judgment  appealed  from  be  affirmed,  the 
plaintiffs  and  appellees  paying  cost  of  appeal. 

Judgment  amended  and  affirmed. 


No.  9799. 
The  State  of  Louisiana  vs.  Emanuel  Diieifus. 
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There  U  an  eesential  diflference  between  a  Judicial  and  Don-jadiclal  oath.    A  jndicial     ^  14B3| 
oath  is  one  taken  before  an  officer  in  open  court ;  and  a  non-judicial  oath  ia  one  taken         ~ 
before  an  officer  ex  parte,  or  out  of  court. 

In  case  peijury  is  assigned  on  a  judicial  oath,  it  is  sufficient  that  the  person  acting 
is  one  of  a  ela»$  of  officers  haring  prima  facie  authority,  and  does  administer  the  oath 
with  due  formality  and  solemnity,  in  the  presence  of  the  court,  it  having  jurisdiction  of 
the  proceedings. 

In  case  peijury  is  assigned  on  a  non-judicial  oath,  it  is  insufficient  to  maintain  a  convic- 
tion, if  the  person  administering  the  oath  was  not  legally  authorised  to  administer  that 
particular  oath. 

Being  sworn  by  a  clerk,  in  the  presence  of  the  court,  is  being  sworn  by  the  court;  and 
an  oath  administered  by  an  officer,  though  incompetent,  in  presence  of  the  court,  is  re- 
garded as  administered  by  the  court. 
The  power  to  administer  an  oath  is  a  ministerial  one. 

This  Court  has  no  power  to  pass  upon  and  decide  whether  there  was  a  variance  between 
the  proof  administered  and  the  indictment  when  presented  in  connection  with  a  motion 
for  new  trial  for  the  first  time. 

An  objection  that  witnesses  who  testified  at,  or  jurors  who  sat  upon  the  case,  were  sworn 
by  an  officer  without  any  legal  authority  to  administer  an  oath,  comes  too  late  after  ver- 
dict against  the  accused ;  and  objection  to  same  cannot  be  entertained  for  the  Jlrat  time 
on  application  for  a  new  trial. 
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A    PPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
JLJL.     Baker  f  J. 

M.  J.  Cunningham,  Attorney  General,  and  lAond  Adanis,  District 
Attorney,  for  the  State,  Appellee  : 

1.  If  an  oflBcer  la  not  competent  to  administer  an  oath  in  a  criminal  trial,  objections  should 
have  been  made  at  the  time  witnesses  or  jurors  were  offered  to  be  sworn  by  snch  officer. 
An  accused  will  not  be  permitted  to  take  the  chances  of  an  acquittal  and  failing  of  suc- 
cess secure  a  new  trial  by  defemnj;  action  as  to  such  officer's  incompetency  until  alter 
couTicUon.    36  Ann.  906 ;  37  A nn.  215 ;  36  Ann.  864 ;  Wbar.  Gr.  P.  and  P.  801, 804, 676. 6n. 

2.  A  minute  clerk  of  the  Criminal  District  Court  of  Orleanb  parish  is  a  depnl^  clerk,  and 
as  such  is  competent  to  administer  an  oaft  In  the  presenoe  of  and  onder  the  direottiB  <tf 
thaCoint.     Act  30  ef  1880;  Act  130  of  1880. 

3.  Act  30  of  1880,  does  not  create  a  new  office.  It  confers  no  powers  with  referenoe  to  the 
minute  clerk  bat  regulates  the  duties  of  that  officer  whose  pre  existing  powers  are 
recognised  by  the  act. 

4.  Administering  an  oath  calls  not  for  the  exercise  of  either  Judgment  or  discretion .  It  is 
a  mere  formality,  hence  it  is  a  ministerial  act.     High  Ext.  a  Leg.  Rem.  §  81. 

5.  A  deputy  clerk  may  act  for  his  principal  in  the  performance  of  all  ministerial  acta.  He 
is  an  officer  known  to  the  law.      15  L.  41 ;  3  Ann  247 ;  37  Ann,  507 ;  10  M.  48 ;  C.  P.  782 ; 

6.  An  oath  administered  by  a  deputy  clerk  in  the  actual  presence  of  the  court  and  under 
his  direction  is  valid.    Tth  Circ.  (Mich.)  1845,  U.  S.  vs  Nichols,  4  McLean,  S3. 

7.  The  power  to  administer  oaths  is  couferi'ed  upon  deputies  in  C.  P.  782 ;  sees.  3  and  12  of 
Act  56  of  1855;  sees.  K.  S.  462,  483  and  2550 ;  Act  78  of  1868,  and  the  last  clause  of  Act 
30  of  1880 ;  see  G«rald  vs.  Gerald,  dissenting  opinion  of  Justice  Slidell.  5  Ann.  346. 

8.  Where  the  power  to  administer  oaths  by  deputy  clerks  has  been  recognized  with  judi- 
cial unanimity  from  the  organization  of  our  government  unto  the  present  day,  the 
maxim  •*  dynvmunu  error /acit  jusy'^  is  applicable. 

G.  H,  Luzenherg  and  Morris  Marks  for  Defendant  and  Appellant : 

Authority  to  administer  an  oath  is  a  Judicial  function.    State  vs.  MoCroskey. 

Authority  to  administer  an  oath  is  a  material  allegation  in  an  indictment  for  peijnry  or  sub- 
ornation of  perjury,  and  the  administration  must  be  proved  as  alleged.  2  Buss  on  Cr. 
P.;  Morrell  vs.  People,  32  HI.  p.  502 ;  3  McCord,  308. 

In  prosecutions  for  peijury  ui  subornation  of  peijnry,  the  party  charged  irith  the  perjury 
must  be  lawfully  sworn.  3  Inst.  166  ;  I  Johns,  R. 498 ;  9  Coweo.  K.  30 ;  3  McCord,  R. 
308;  4  McCord,  R.  165:  2  Rnss  on  Cr.,  520;  3  Carr  &  Payne,  419;  S.  C,  14  Bng.  Com. 
Law.  Rep.  376;  2  Chitt.  Cr.  Law,  304.;  4  Hanks,  182;  1  N.  and  M.,  546;  3  McCord,  308: 
2  Hay w.,  56  ;  8  Pick.,  453  ;  Bouvier's  Law  Diet ,  verb  Peijnry,  331 ;  Wendeirs  Black- 
stone,  vol.  4,  137;  Cr.  C.  C.  (7th  ed.)  626  ;  3  Camp.  432  ;  Wood's  Inst.  435. 

Authority  to  administer  an  oath  is  an  express  delegation  of  authority  and  cannot  be  ex- 
ceeded or  delegated  to  another.  Rex.  vs.  Mary  Hanks,  3  Carr  and  Payne,  419 ;  U.  S.  V8. 
Curtis.  107;  U.  S.  R.  671 ;  Sandeman  vs.  Deake  and  Willard,  17  La.  203:  Regina  vs. 
Hallett,  5  Cox's  Criminal  Cases,  238 :  Stewart  vs.  State,  6  Texas  Court  of  Appeal,  184 : 
Rex  vs.  Pnnshon,  3  Camp.,  96 ;  McGragor  vs.  State,  1  Ind.  R.  232. 

"Practice  cannot  give  authority  to  administer  an  oath."  Rex.  vs.  Verelst,  Esq.,  3  Camp- 
bell's R.,  p.  432;  Regina  vs.  Henry  Marshall  Stone,  English  Law  and  Equity  Reports, 
XXII,  p.  593. 

In  this  State  no  one  is  authorized  to  administer  an  oath  except  those  to  whom  the  power 
has  been  expressly  delegated.  R.  S.  sec.'1936,  as  to  district  Judges;  sees.  46S.  483,  496, 
488  (parish  of  Orleans  excepted),  as  to  clerks  of  district  courts ;  512,  as  to  clerks  of  dir 
trict  courts  in  parish  of  Orleans  and  notary  public ;  529,  as  to  oaths  under  Acta  216  and 
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317.  C.  Pr,  before  any  clerk  of  court ;  2576,  as  to  foremen  of  grand  Juries ;  2o79,  m  to 

Secretary  of  State ;  3561,  as  to  Aaditor ;  Acts  of  1877,  No.  7,  as  to  notaries  public ;  3543, 

as  to  sheriff. 
The  minute  clerk  of  Section  B,  of  the  Criminal  District  Court  of  the  parish  of  Orleans,  is  a 

constitutional  officer.    Const,  of  1879,  Act  138. 
He  has  not  been  inveflt^d  hv  either  the  Constitution,  or  any  statute,  'with  authority  to  ad* 

minister  an  oath. 


Tlie  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  The  accused  prosecutes  this  appeal  from  a  conviction 
of  subornation  of  perjury,  and  a  sentence  to  six  years^  imprisonment 
in  the  State  penitentiary. 

For  a  reversal  of  tlie  judgment  and  discharge  from  the  sentence,  he 
relies  upon  several  bills  of  exception,  a  motion  for  a  new  trial,  and  a 
motion  iii  arrest  of  judgment. 

In  this  court  his  counsel  assign  as  error  in  the  record  and  proceed- 
ings, that  there  is  manifest  error  in  that  it  appears  from  the  recofil 
*'that  the  perjury,  for  the  subornation  of  which  the  defendant  was  in- 
dicted, was  perjury  alleged  to  have  been  committed  by  one,  Susan 
McMahon,  on  the  trial  of  the  case  of  the  State  vs.  Thos.  J.  Ford,  et 
als.,  in  Section  B  of  the  Criminal  District  Court  for  the  parish  of  Or- 
leans, after  she  had  been  sworn  as  a  witness  by  Richard  D.  Soriven, 
minute  clerk  of  Section  B  of  the  Criminal  District  Court  for  the  parish 
of  Orleans. 

''This  defendant  maintains  that  said  Richard  D.  Scriven,  minute 
clerk  aforesaid,  had  no  authority  whatever  to  administer  the  oath  as  a 
witness  to  the  said  Susan  McMahon  on  said  trial." 

The  foregoing  is  the  substantial  repetition  of  the  averments  made  in 
the  motion  in  arrest  of  judgment. 

The  indictment  sets  out  with  precision  that  the  perjury,  for  the  sub- 
ornation of  which  the  accused  is  prosecuted,  was  perjury  committed 
by  Susan  McMahon  on  the  trial  of  the  case  of  the  State  vs.  Ford  et 
als.,  in  Section  B  of  the  Criminal  District  Court  for  the  parish  of  Or- 
leans, and  that  ^'tho  said  oath  having  been  administered  to  the  said 
Susan  McMahon  by  Richard  D.  Scriven,  minute  clerk  of  the  said 
court,  etc." 

As  this  objection  to  the  indictment  involves  its  validity  and  that  of 
all  subsequent  proceedings,  we  will  dispose  of  it  first. 

I. 

The  oath  lawfully  taken  is  an  essential  to  the  indictment  and  con- 
sequent conviction  for  perjury ;  and  every  person  who  is  guilty  of 
subornation  of  perjury  by  procuring  another  person  to  commit  the 
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crime  of  perjury,  as  aforesaid,  shall  be  pUDislied  in  the  same  manner 
as  for  tlie  crime  of  perjury.     Whar.  Grim.  Law,  sec.  2176. 

The  statute  under  which  the  defendant  is  prosecuted  declarer  that 
"whoever  shall  wilfully  commit  perjury  or  shall,  by  any  means,  procure 
any  person  to  commit  wilfiil  and  coiTupt  perjury  on  his  oath  or  affirm- 
ation in  any  siiit,  controversy,  matter  or  cause  defending  in  any  of  the 
courts  of  this  State,  or  in  any  deposition  or  affidavit  taken  or  made 
jpurauant  to  its  laws,  upon  conviction,  etc.''    R.  S.  sec.  857. 

Upon  the  face  of  the  statute,  there  are  two  general  classes  or  kinds 
of  oaths,  within  its  contemplation,  on  either  of  which  perjury  may  he 
committed.  One  of  them  is  an  oath  taken  "  in  any  suit,  controversy, 
matter  or  cause  depending  in  any  of  the  courts  of  this  State ;  ^  and  the 
other  is  an  oath  made  or  taken  "  in  any  deposition  or  affidavit  *  * 
pursuant  to  the  laws  of  the  State.'''' 

If  in  either  case  the  oath  taken  is  false,  wilful  and  corrupt,  the  crime 
of  perjury  is  committed. 

One  of  these  has  been  denominated  a  judicial  and  the  other  a  non- 
judicial oath. 

In  the  ninth  edition  of  Dr.  Wharton's  work  on  criu'iual  law,  this  dis- 
tinction is  made.  He  says  :  "  It  is  essential  to  constitute  the  oftense 
that,  if  the  oath  be  non -judicial,  it  be  taken  before  the  proper  officer : 
or,  if  it  be  judicial,  before  the  court  having  jurisdiction  of  the  proceed- 
ings. 

"If,  in  case  of  a  non -judicial  oath,  it  appears  to  have  been    taken 
before  a  person  who  had  no  legal  authority  to  administer  it ,  or,  in 
case  of  a  judicial  oath,  before  a  court  which  had  no  jurisdiction  of  the 
cause,  the  defendant  must  be  acquitted. 
•  «*•«««•«« 

"  Being  sworn  by  a  clerk  in  the  presence  of  the  court,  is  being  sworn 
by  the  court."    2  Whar.  Grim.  Law,  sec.  1257. 

Again  :  "  When  the  court  has  jurisdiction  of  the  subject-matter  of 
enquiry,  it  is  not  necessary  that  proceedings  should  be  strictly  regular. 
But  if  for  want  of  some  essential  condition,  no  jurisdiction  attached, 
perjury  cannot  be  maintained."     Ibid,  sees.  1258,  1262. 

There  is  a  precise  and  clear  distinction  made  between  a  judicial  and 
a  non -judicial  oath. 

Perjury  charged  to  have  been  committed  on  a  non-judicial  oath  can- 
not be  maintained  if  the  person  who  had  administered  it  had  no  lawful 
autliorityj  but  perjury  alleged  to  have  been  committed  on  a  ^'iMficMi/ 
oath  can  be  maintained  unless  tlie  court  was  toithout  jurisdiction  of  the 
cause. 
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'*  No  de  facto  title  by  the  offl  3er  administeriDg  the  oath  will  sustain 
an  indictment  for  perjury.  But  peijury  may  be  assigned  on  an  oath 
erroneously  taken  while  the  proceedings  in  which  it  was  taken  remain 
unreversed. 

''And  an  oath  administered  by  an  ofticer  (though  incompetent)  in 
presence  of  the  court  is  regarded  as  administered  by  the  court."  Ibid 
sees.  1263,  1313. 

Again :  *'At  common  law  the  name  and  ofiice  of  the  person  or  court 
administering  the  oath  must  be  given,  and  a  variance  in  this  respect 
is  £atal. 

''It  is,  however,  enough  to  allege  swearing  before  a  court,  and  proof 
of  swearing  before  an  officer  of  court,  in  presence  of  court;  will  sustain 
an  allegation  of  swearing  before,  or  by  the  court."    lb.,  sec.  1287. 

"  But,  as  a  general  rale,  the  principle  of  the  statute  (23  Geo.  0.  J  J), 
has  been  accepted  among  us  as  virtually  a  part  of  the  common  law, 
though  it  must  appear  from  the  indictment  that  the  officer  adminis- 
tering the  oath  was  of  a  clcuis  authorized  by  law  to  ctct  in  such  capacity. 

"  Beyond  this,  specification  need  not  be  pushed."    Ibid,  sec.  1288. 

Again :  "  It  is  not  necessary  for  the  prosecution  to  prove  the  ap- 
pointment of  the  officer  who  administered  the  oath,  if  a  prviMi  facie 
case  of  authority  is  made  out,  and  (if  the  court  will  not  judicially 
notice  it),  that  the  person  lawfully  exercising  the  duties  of  that  office 
had  authority  to  ndmiuistcr  an  oath  in  such  a  case.  And  the  officer 
may  be  called  to  prove  that  he  was  acting  as  such. 
«  «««  «  «««•  « 

"Swearing  before  a  clerk  in  open  court  is  equivalent  to  swearing 
before  the  court.  lb.  sec.  1815.  ♦  ♦  •  ♦  Proof  that  an  individual 
has  acted  notorumsly  as  a  public  officer  is  prima  fade  evidence  of  his 
official  character,  etc." 

In  the  sixth  edition  of  Bishop's  Crimiual  Law  a  similar  precept  is 
given. 

"  An  oath  administered  by  a  clerk  is,  ordinarily,  the  same  as  admin- 
istered by  the  judge  j  subject,  perhaps,  to  statutory  modifications  in 
some  localities."    2  Bishop  Grim.  Law,  sec.  1020. 

But  the  learned  counsel  for  the  defendant  insist,  in  argument,  that 
Bishop  and  Wharton  are  not  common  law  authors,  and  attract  our  at- 
tention to  the  provisions  of  the  act  of  May  4tli,  1805,  which  is  to  the 
effect  that  **  all  crimes,  offenses  and  misdemeanors  *  *  shall  be 
taken,  intended  aud  construed  according  to  the  common  law  of 
England." 

56 
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''  Russell  on  claims ''  is  a  valuable  treatise,  of  which  Sir  William 
Rasselly  once  Cliief  Justice  of  Bengal,  was  the  author  and  compiler, 
and  which  was  subsequently  revised  by  Charles  Greaves,  an  English 
barrister.    It  is  received  authority  in  the  courts  of  this  country. 

That  learned  judge  says  :  ^'  It  is  sufiBcient  to  support  the  avermeDt 
that  the  party  administering  the  oath  had  competent  authority  for  the 
purpose  by  showing,  in  the  first  instance,  that  he  a^jted  as  a  person 
having  such  authority. 

'*  Thus,  upon  an  indictment  for  perjury  before  a  surrogate  in  the 
ecclesiastical  court,  it  was  ruled,  that  the  fact  of  the  person  who  ad- 
ministered the  oatli  having  <icted  as  surrogate,  was  ^nf^cient  prima  fade 
evidence  of  his  having  been  duly  appointed,  and  having  authority  to 
administer  an  oath. 

''And  Lord  Ellen  borough,  C.  J,,  said:  'I  think  the  fact  of  Dr. 
Parsons  having  acted  as  surrogate  is  sufficient  prima  fade  evidence 
that  he  was  duly  appointed,  and  had  competent  authority  to  administer 
oaths,'"    2  Russell  on  Crimes,  p.  659. 

This  may  be,  perhaps,  a  new  question  in  our  junsprudence,  but  all 
the  text  writers  appear  to  be  in  pei*fect  agreement  on  the  principles 
herein  announced. 

On  their  authority  we  conclude  that  the  following  propositions  are 
established,  viz : 

1st.  That  there  is  an  essential  difference  between  a  judicial  and  a 
non -judicial  oath  ;  and  that  a  judicial  oath  is  one  taken  before  an 
officer  in  open  court }  and  a  non-judicial  oath  is  one  taken  before  an 
officer  ex  parte,  or  out  of  court. 

2d.  That  in  case  perjury  is  assigned  as  having  been  committed  on 
a  judicial  oath  it  is  sufficient  that  the  person  €icting  is  one  of  a  class  of 
officers  having  prima  foLcie  authority,  and  does  administer  the  oath 
with  due  formality  and  solemnity,  in  the  presence  of  the  court— it 
having  jurisdiction  of  the  cause. 

dd.  In  case  the  peijury  is  assigned  on  a  non-judicial  oath,  it  is  insuf- 
ficient to  maintain  a  conviction,  if  the  person  administering  the  oath 
was  not  legally  authorized  to  administer  that  particular  oath, 

4th.  Being  sworn  by  a  clerk,  in  the  presence  of  the  court,  is  being 
sworn  by  the  court }  and,  an  oath  administered  by  an  officer,  though 
incompetent,  in  presence  of  the  court,  is  regainied  as  administered  by 
the  court. 

Richard  D.  Scriveu  was  minute  clerk  of  section  B  of  the  Criminal 
Court.  He  acted  as  clerk  when  he  administered  the  oath  as  a  witness 
to  Susan  McMahon, 
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She  was  8 worn  as  a  witness  on  behalf  of  defendants,  during  the 
progress  of  the  trial  of  the  State  vs.  Ford  and  others,  a  prosecution  at 
that  time  depending  in  said  Criminal  District  Court,  and  which  court 
had  jurisdiction  thereof. 

We  regard  the  minute  clerk  as  a  constitutional  officer,  possessing 
such  powers  as  are  delegated  to  him  by  law. 

Article  138  of  the  Constitution  of  1879  provides  that  his  "  duties 
shall  be  regulated  by  law." 

Act  30  of  1880  declares  that  **  they  shall,  under  the  supervision  of 
the  judge"  perform  certain  duties  which  are  enumerated,  "and  such 
other  duties  as  said  judge  may  direct." 

Defendant's  counsel  argue  that  the  power  to  administer  an  oath  is 
not  a  ministerial,  but  a  judicial  one,  and  cannot  be  delegated  :  or,  in 
other  words,  the  constitution  authorized  the  Legislature  to  regulate 
the  duties  of  the  minute  clerk,  and  could  not  empower  a  judge  t<o 
authorize  this  officer  to  discharge  duties  not  enumerated  in  the  legisla- 
tive mandate. 

But  we  are  not  ready  to  concede  the  power  to  administer  an  oath  to 
be  a  judicial  one. 

Art.  133  of  the  Constitution  of  1868  declares  that  "  no  jvdidal  power 
shall  be  exercised  by  clerks  of  courtfi. 

Under  that  constitutional  inhibition  the  Legislature  could  not  con- 
fer upon  clerks  of  court  any  judicial  power;  yet  they  were  certainly 
authorized  to  administer  oaths. 

Art.  122  of  the  Constitution  of  1879  conferred  upon  the  Legislature 
power  "  to  vest  iu  clerks  of  court  authority  to  grant  such  orders,  and 
do  such  act*  as  may  deemed  necessary  for  the  furtherance  of  the  ad- 
ministration of  justice,"  etc. ;  but  in  tlie  act  of  the  Legislature  confer- 
ring on  clerks  certain  judicial  powers,  tlie  power  to  administer  oaths 
is  not  enumerated.    Act  106  of  1880. 

As  the  clerk  had,  and  exercised  the  power  of  administering  oaths 
under  the  constitution  of  1868,  it  was  clearly  a  non-judioial  one,  and 
ex  necessaria  causa  "those  powers  and  duties"  ^that  were  conferred 
upon  clerks  embraced  the  power  to  administer  oaths,  and  it  was  a 
purely  ministerial  one. 

Whether  the  presiding  judge  of  Section  B  of  tlie  Criminal  District 
Court  had  ample  authority,  under  the  act  of  the  Legislature  quoted, 
to  confer  upon  the  minute  clerk  thereof  the  power  to  administer  oaths 
or  not — and  we  need  not  decide  that  question  ;  an  oath  was  adminis- 
tered by  the  minute  clerk   to  the  witness,  Susan  McMahon,  in  open 
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court,  in  the  prescDce  of  said  judge,  and  in  the  apparent  exercise  of  a 
rightful  and  legal  authority. 

The  assignment  of  perjury  on  that  oath,  in  a  caus<*>  depending  before 
that  court,  and  which  was  in  due  progress  of  trial  therein,  and  of 
which  cause  said  court  had  competent  jurisdiction,  is  maintainable 
under  the  indictment;  and  the  defendant's  motion  in  arrest  of  judg- 
ment was  correctly  refused. 

II. 

Our  attention  is  called  to  the  fourth  and  tifth  grounds  in  defendant's 
application  for  a  new  trial : 

The  fourth  is  predicated  upon  the  theory  that  no  evidence  was 
spoken  or  read  to  the  jury  in  the  case,  verifying  the  statement  in  the 
indictment  that  Susan  McMahon  was  sworn  as  a  witness  on  the  trial 
mentioned,  by  Richard  D.  Scriven,  minute  clerk. 

In  support  of  this  motion  the  affidavits  of  two  persons  are  annexed 
to  it,  and  they  state,  substantially,  that  no  such  evidence  was  intro- 
duced. 

But  the  trial  judge,  in  his  assignment  of  reasons,  appended  to  defend- 
ant's bill  of  exceptions,  makes  a  clear  and  succinct  statement  to  the 
contrary.  He  sets  out  a  detailed  statement  of  the  evidence,  and  enu- 
merates the  witnesses  ^ho  gave  the  evidence,  and  concludes  by  say- 
ing :  "  To  my  mind  the  evidence  on  this  branch  of  the  case  was  clear 
and  positive." 

We  feel  constrained  t/O  accept  this  statement  of  the  trial  judge  rather 
than  the  merely  negative  declarations  of  two  disinterested  by-standers. 

But  it  is  further  argued  that  "the  extract  from  the  minutes  of  court  ^ 
of  the  Ford  case  "  show  that  Susan  McMahon  "  was  sworn  "fry  the  derk,^ 
and  there  is  therein  no  mention  made  of  Richard  D.  Scriven,  minute 
clerk,  etc.,  and  that  this  record  evidence  discloses  a  fatal  variance  be- 
tween the  indictment  and  the  proof  received  under  it. 

To  pass  upon  this  question  would  necessarily  involve  an  examina- 
tion of  evidence  which  went  to  the  jury,  and  upon  which  we  liad  no 
power  to  decide. 

Defendant's  counsel  should  have  requested  the  trial  judge  to  charge 
the  jury  that  the  proof  as  to  the  person  who  administ43red  the  oath  to 
Susan  McMahon,  must  correspond  with  the  averment8  in  the  indict- 
ment, else  the  variance  would  be  fatal,  and  thej'  must  acquit  the 
prisoner  j  and  if  the  judge  had  declined  to  give  such  a  charge,  he 
shotdd  have  reserved  a  bill  of  exceptions  to  his  ruling.  33  Ann.  1016, 
State  vs.  Hipolite  Polit« ;  37  Ann.  41,  State  vs.  Tony  Taylor. 

In  Wharton's  Crini.  PI.  and  Pr.,  sec.  760,  it  is  said:     "That  when  an 
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averment  which  is  necessary  to  support  a  particular  part  of  the  plead- 
ing, has  been  imperfectly  stated  and  a  verdict  on  an  issue  involving 
that  averment  is  found,  and  it  appears  to  the  court,  after  verdict,  that 
unless  this  averment  were  true,  the  verdict  could  not  be  sustained— in 
such  case  the  verdict  ciires  the  defective  averment,  which  might  have 
been  liad  on  demurrer."    1  Bishop  Grim.  Pro.,  sec.  707  a. 

III. 

The  fifth  ground  for  a  new  trial  assigned  is  to  the  effect  that  each 
and  all  the  witnesses  who  testified  and  jurors  who  sat  u^ion  the  case, 
were  sworn  by  Richard  D.  Scriven,  minute  clerk,  a  person  not  author- 
ized to  administer  oaths,  and  he  has  tliereupon  been  tried  *'  without 
due  process  of  law." 

Such  objections  should  have  been  made  at  the  time  the  jurors  or 
witnesses  were  swoni,  to  have  been  of  avail  to  the  accused.  This  com- 
petency cannot  be  raised  for  the  first  time  upon  an  application  for  a 
new  trial.  36  Ann.  864,  State  vs.  Frank  Wilson ;  36  Ann.  206,  Stat«  vs. 
Jos.  McGee  j  37  Ann.  216;  State  vs.  Victor  Pierce. 

IV. 

We  have  atteutively  and  carefully  examined  the  various  grounds  of 
the  defendant's  motions  for  new  trial  and  arrest  of  judgment,  as  well 
as  the  authorities  cited  in  their  support,  and  have  reached  the  con- 
clusion that  said  motions  were  not  well  taken  and  same  were  correctly 
overruled. 

Judgment  affirmed. 


No.  ^27. 
Mrs.  Margaret  E.  Pattison,  wife,  etc.,  vs.  Dr.  J.  H.  Maloney. 

1.  Good  faith  pnriftes  the  title  of  ita  defects  and  oauaea  the  possessor  under  a  Just  title  to 
be  preferred  to  the  trne  proprietor  who  has  remained  so  lone  negleotfol  of  hia  rights. 

*2  That  there  is  no  defect  stamped  on  the  lace  of  the  Heed  is  what  is  meant  by  valid  in 
point  of  form. 

3.  A  possessor  cannot  be  deprived  of  pleading  prescription  beoaase  he  might,  by  iuqairy 
and  careful  examination,  discover  that  his  vendor  had  no  title. 

4.  A  title  defective  in  form  cannot  be  the  basis  of  prescription.  By  this  is  inetiiit  a  title  uu 
the  face  of  which  some  defect  appears,  and  not  one  that  may  be  found  defective  bycir 
cumstances,  or  evidence  dehort  the  instrument. 

5.  If,  upon  examination  of  the  recitals  contained  in  a  deed  they  prove  erroneous,  this  would 
only  be  an  error  of  fact,  and  would  not  prevent  the  possessor  under  it  from  pleading 
prescription. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
/\.     Tissot,  J. 
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Farrar  <&  Kruttschnitt  for  Plaintiff  and  Appellant. 
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K  P.  Dart  for  Defendant  and  Appellee. 


Tbe  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  This  suit  is  to  compel  defendant  to  accept  title  to  a 
certain  lot  of  ground,  with  improvements,  situated  in  the  Fourth  Dis- 
trict of  the  city  of  New  Orleans,  in  the  square  bounded  by  Laurel,  Con- 
stance, First  and  Philip  streets,  measuring  49  feet  front  on  Laui-el,  by 
160  feet  in  depth  between  parallel  lines,  and  designated  by  the  num- 
bers 159  and  161  Laurel  street— sale  of  which  to  defendant  was  effected 
through  C.  E.  Girardey  &  Co.,  real  estate  brokers — who  acted  as  the 
mutual  agents  of  both  seller  and  purchaser,  at  the  price  of  $4,000,  to 
be  paid  on  day  of  sale,  on  the  15th  of  October,  1885. 

Defendant  for  answer  pleads  the  general  issue,  and  admits  the  pro- 
mise to  buy  the  property  as  described,  but  he  avers  that  the  plaintiff 
has  no  good  and  valid  title  to  the  property,  as  to  three -fourths  thereof, 
'^for  the  reason  that  said  property  was  acquired  in  1850  for  and  ou 
account  of  the  firm  of  Norcross  &  Co.,  composed  of  David  D.  Boyle 
and  Henry  A.  Norcross,"  and  in  which  the  latter  was  interested  to  the 
extent  of  three-fourths  and  the  former  to  the  extent  of  one-fourth ;  siud 
that  the  Norcross  interest  has  never  been  divested,  and  he  prays  that 
plaintiff's  demand  be  rejected. 

In  argument  plaintiff  replies,  that  conceding  that  the  Norcross  inter- 
est has  never  been  divested  by  title,  or  other  proceedings,  and  there 
is  no  conveyance  of  record  of  the  Norcross  interest  to  the  plaintiff  or 
her  vendors,  yet  the  title  tendered  is  perfect  and  complete,  and  that 
same  has  been  perfected  and  completed  by  the  prescription  of  ten  years. 

In  his  brief,  plaintiff^s  counsel  propound  this  question :  *^  Has  plain- 
tiff shown  possession  under  a  title  translative  of  property,  add  in  good 
faith,  for  ten  years  j  and  has  she  thus  proved  a  good  title  by  prescrip- 
tion to  the  property  sold  T^ 

I. 

The  present  plaintiff  claims  to  have  derived  title  through  the  follow- 
ing chain  of  conveyances,  viz : 

1st.  By  an  authentic  and  duly  recorded  act  of  sale  from  the  heirs  of 
D.  D.  Boyle  to  John  E.  Pattison,  of  date  January  26,  1869. 

2d.  By  Pattison's  assignee  in  bankruptcy  to  Loclite  &  Cordes  and 
Mrs.  M.  Aloitz;  likewise  by  authentic  act  of  date  August  9,  1878,  and 
duly  recorded. 

3d.  By  a  conveyance  from  said  parties  to  the  plaintiff,  which  was 
authentic  in  form  and  duly  recorded. 

The  heirs  of  John  £.  Pattison's  vendors  is  fully  established;  and  he. 
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as  a  witneasy  states  that  prior  to  his  purchase  ftom  the  heirs  of  Boyle 
he  took  coonsel  of  Jadge  G.  W.  R.  Marr,  whom  he  had  employed  to 
examine  the  title;  and  that  after  having  kept  the  matter  under  advise- 
ment ''some  three  or  four  weeks,"  he  reported  "that  after  a  thorough 
examination,  he  gave  me  his  opinion  that  it  was  as  good  as  any  title  in 
in  the  State" — and  that  he  then  bought  the  property,  and  never  had 
any  reason  to  suspect  that  there  was  any  defect  in  the  title  at  that  time 
or  since.  He  further  says  that  under  the  title  from  the  heirs  of  1).  D. 
Boyle  he  went  into  actual  possession  as  owner,  and  that  he  and  his 
assigns  have  continued  in  its  peaceable  and  uninterrupted  possession 
ever  since;  and  tliat  he  has  made  permanent  and  valuable  improve- 
ments thereon  since  his  purchase — said  lot  being  a  vacant  one  when  he 
so  acquired  it. 

He  says  that  he  paid  $1600  for  the  property,  and  the  improvements 
cost  him  $3800  or  more,  and  that  they  were  erected  and  constructed  in 
1869. 
Mrs.  Pattison,  the  plaintiff,  corroborates  that  statement. 
Consulting  the  act  of  sale  from  the  heirs  of  Boyle  to  Pattison,  we  find 
these  recitals,  following  the  description  of  the  property,  viz: 

''  The  title  to  the  said  lot  of  ground  is  held  by  the  said  vendors  in 
manner  following,  viz :  At  a  public  sale  of  the  tract  of  land,  surveyed 
into  four  lots  by  said  amended  sketch,  which  was  made  by  the  sheriff 
of  the  parish  of  Jefferson,  in  this  State,  on  the  10th  day  of  August,  1850, 
by  virtue  of  a  writ  of  fieri  facias  to  him  directed  by  the  Third  Judicial 
District  Court  of  the  parish  of  Jefferson  aforesaid,  at  the  suit  of  D.  D. 
Boyle  et  al.  vs.  E.  S.  Hall,  one  undivided  one-fourth  interest  in  said 
tract  of  land  was  purchased  by  Dennis  D.  Boyle;  and  at  the  death  of 
said  Dennis  D.  Boyle,  hie  said  interest  in  said  tract  of  land  was  inher- 
ited by  said  vendors,  ♦  •  •  and  by  an  act  of  partition  between 
Isaac  Knopp,  owner  of  the  three-fourths  interest  in  said  piece  of  ground 
*  *  *  and  said  vendors,  as  the  heirs  of  said  deceased  Dennis  D. 
Boyle,  the  owners  of  the  remaining  one-fourth,  •  *  ♦  said  vendors 
became  the  owners  of  an  undivided  interest  each  m  the  said  lot  desig- 
nated by  the  letter  B." 

Thus,  the  plaintiff  argues,  she  has  fully  answered  her  own  question — 
that  is  to  say,  that  she  has  fully  established  her  title  by  prescription- 
claiming  to  have  exhibited,  1st,  A  just  title;  2d,  To  have  shown  pos- 
session thereunder  for  more  than  ten  consecutive  years ;  3d,  And  that 
her  vendor  acquired  in  good  faith. 

II. 
It  is  claimed  by  the  defendant  that  in  1849,  a  lot  of  ground  160  feet 
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front  on  Laurel^  by  183i  feet  on  First  street,  was  owned  in  indivigion 
by  Ferry  and  Knopp  and  Hall,  the  latter  haying  an  undivided  one- 
foiirth  interest.  That  the  interest  of  Hall  was  attached  in  the  suit  of 
H.  A.  Norcross  &  Co.  vs.  £.  S.  Hall,  and  subsequently  sold  under  fi,  fa. 
ttierein  on  August  10, 1850,  '*  when  Dennis  D.  Boyle,  surviving  partner 
of  the  firm  of  Henry  A.  Norcross  &  Co.,  and  liquidator  of  said  fimi. 
*  *  *  being  the  last  and  highest' bidder,  the  said  before  described 
property  was  adjudicated  to  the  said  Dennis  D.  Boyle /or  account  of 
said  firm  of  Henry  A.  Norcross  &  Co.,^'  etc.,  aud  that  same  was  accord- 
ingly adjudicated.  The  recitals  of  the  sheriff's  prooes  verbal  of  sale 
are  to  that  effect. 

It  was  admitted  as  a  fact  that  the  public  records  disclose  no  convey- 
ance of  the  Norcross  interest  to  any  one.  That  Norcross  died  in  Octo- 
l>er,  1849,  and  that  his  succession  was  opened  in  the  Fourth  District 
Court  soon  after.  It  is  admitted  that  the  record  in  the  partition  mn 
of  Dennis  D.  Boyd  et  a1.  vs.  Ferry  &,  Knopp,  de^sided  in  (12  Ann.  425) 
1857,  cannot  be  found. 

It  is  admitted  that  the  heirs  of  Boyle  and  Ferry  &  Knopp  ^^  parti- 
tioned said  plot  of  ground '^  by  an  authentic  act  of  date  May  12,  1869, 
**  in  which  partition  the  lot  now  in  question  fell  to  the  heirs  of  Boyle  T 
and  the  heirs  of  Norcross  did  not  participate  therein. 

Upon  this  state  of  facts,  the  defendant's  counsel  predicates  the  ar- 
gument that  plaintiff  had  never  acquired  the  Norcross  interest,  and 
then  asks  the  question,  ''How  then  can  he  base  a  prescription  on  good 
faith  ?  Perpetually  before  him  in  hi8  deed  stands  the  reference  to  the 
suit  of  Boyle  et  al.,  and  the  subsequent  adjudication  to  Norcross  &  Co. 
nndei  execution  thereon." 

As  quoted,  counsel  is  slightly  inaccurate  on  a  material  point. 

The  deed  from  the  heirs  of  Boyle  &  Pattison,  of  date  26th  of  Janu- 
ary, 1869, — the  one  counsel  doubtless  refers  to — does  make  reference 
to  the  suit  of  Boyle  vs.  Hall,  and  the  sale  under  fi.fa.f  and  the  adja- 
dication  of  the  property  not  ^^io  Norcross  &  Co.,''  as  stated,  but,  as  it 
recites,  'Hhat  the  undivided  one-fourth  interest  in  said  tract  of  land 
was  purchased  by  Dennis  D.  Boyle,  etc." 

III. 

Was  Pattison  bound  to  look  beyond  the  authentic  conveyance  order 
to  maintain  his  title  by  prescription  f  Was  there  any  recital  in  tbe 
deed  to  put  him  on  notice  of  any  defect  in  the  title  of  the  heirs  of 
Boyle,  whereby  to  deprive  him  of  hi^  good  faith  at  the  time  he  mad** 
the  purchase  f 
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For  ^4t  is  safficient  if  the  posaession  hiia  oommenced  in  good  faitb. 
R.  C.  C.  3482. 

'*Tlie  possessor  in  good  faith  is  he  who  has  jnst  reason  to  believe 
liiiDself  master  of  the  thing  which  he  ponsesses,  although  he  may  uot 
be  in  fact,  as  happens  to  him  who  buys  a  tiling  which  he  supposes  to 
belong  to  the  person  selling  it  to  him,  but  which,  in  fact,  belongs  to 
another."     R.  C.  C.  3451. 

Under  the  circnmstances  above  given,  had  John  E.  Pattison  ''just 
reason  to  believe  liimself  the  master  of  the  property"  he  parclmsed  on 
the  26th  of  January,  1869,  from  the  heirs  of  Boyle  f 

His  notarial  title  did  not  disclose  the  defect  complained  of.  It  pur- 
ported to  convey  a  full  title,  and  the  act  was  translative  of  property. 
It  was  a  jnst  title.  It  was  a  title  which  he  received  from  a  person 
whom  he  honest!}*  believed  to  be  the  real  owner,  and  the  title  was 
such  as  to  transfer  the  ownership  of  the  property.    R  C.  C.  3484. 

He  had  employed  a  lawyer  to  examine  it,  and  he  reported  it  good. 
He  had  not  then,  nor  has  he  since,  heard  the  title  qnestioned. 

There  was,  at  the  date  of  his  acquisition,  upon  the  public  records  an 
act  of  partition  of  several  lots  of 'ground,  bearing  date  May  12,  J  868, 
whereby  the  heirs  of  Boyle  appeared  to  have  acquired  full  title  to  the 
one  in  controversy.  The  record  of  that  partition  suit  has  been  lost, 
and  there  is  no  certainty  as  to  who  were  the  plaintiffs  **  Dennis  D. 
Boyle  et  al."  That  is  left  to  conjecture.  Knopp  and  other  co-owners 
as  to  three-fourths  undivided  interest  therein  joine«l  in  Ihe  partition 
and  accepted  title  under  it.  They  were  parties  to  the  lost  record. 
Seven  years  had  then  elapsed  since  the  sheriff's  sale  was  made  in  the 
suit  of  Norcross  &  Co.  vs.  Hall,  and  Norcross  died  in  1849.  If  that 
missing  link  were  supplied,  plaintiff's  title  would  be  perfect  without 
the  help  of  prescription. 

'^  Good  faith  purifies  the  title  of  its  defects  and  causes  the  possessor 
under  a  jnst  title  to  be  preferred  to  the  true  proprietor,  who  has  re- 
mained so  long  neglectful  of  his  rights."  McCloskey  vs.  Webb,  4 
R.  205. 

"  There  is  no  defect  stamped  on  the  face  of  the  deed,  and  that  i^ 
what  this  Court  say  was  meant  by  valid  form  in  a  deed  which  would 
enable  a  holder  under  it  to  presci  ibe.  Carroll  vs.  Cabaret,  7  Mart. 
406.  A  possessor  cannot  be  deprived  of  the  right  of  pleading  pre- 
scription because  he  migfit  by  inquiry  and  careful  examination  discover 
tliat  his  vendor  Md  no  title.  Frigue  vs.  Hopkins,  4  Mort.,  N.  0.  224;" 
Geddens  vs.  Mobley,  37  Ann.  419;   Barrow  vs.  Wilson,  38  Ann.  209. 

In  Hall  &  Turner  vs.  Mooring.  27  Ann.  597,  the  Court  say:     **Tlie 
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(lefendaut^s  title  is  apparently  perfect.  *  *  The  defect  complained 
of  in  dehors  both  acts.  It  is  well  settled  that  to  become  the  basis  of 
lirescription  the  title  mast  be  apparenthf  good  and  of  a  kind  calculated 
to  induce  a  belief  in  the  possessor  that  it  is  perfect.  A  title  defeetkf 
in  form  cannot  be  tlie  basis  of  prescription.  By  this  the  law  means  a 
title  on  the  fa>ee  of  which  some  defect  appears^  and  not  one  that  may  he 
found  defective  by  circumstances  or  evidence  dehors  the  instrument.^ 

Again  :  "  There  can  be  no  greater  obligation  on  the  vendee  to  ex- 
amine the  verity  of  the  statement  in  the  wiitten  mandate  of  Wright 
than  to  inquire  into  the  truth  of  the  assertion  of  the  seller  that  he  is 
the  owner.  In  both  it  could  be  an  error  of  fact^  which  the  law  would  not 
consider  of  such  a  nature  as  to  prevtnt  the  party  from  pleading  pre- 
scription. 

The  rule  is  that  when  the  opinion  of  the  possessor  who  holds  an 
object  under  a  title  of  sale  has  a  just  ground,  though  in  fact  there  is  no 
sale  J  the  opinion  is  equal  to  title^^^ 

In  10  Peters  489,  Harpeuding  vs.  Dutch  Church,  the  Conrt  said: 
"One  tenant  in  common  may  well  hold  adversely  to  and  bar  his  co- 
tenant.^'    5  Wharton  J 16,  McClung  vs.  Ross. 

In  5  Peters  402,  Bradstreet  vs:  Huntingdon,  the  Supreme  Court 
said :  "If  parties,  having  only  an  equitable  right  to  land,  undertake 
to  convey  the  fee;  or,  if  one  tenant  in  common  undertake  to  convey 
the  whole,  and  the  granter  enter  into  the  actnal  possession,  intending  to 
claim  the  whole,  he  is  not  precluded  from  setting  up  his  possession  thus 
acquired  as  a  bar  under  the  statute  of  limitations,  nor  from  relying  on 
it  AS  preventing  a  conveyance  by  the  owner  out  of  possession. ^^ 

The  questions  propounded  are  answered.  The  plaintiff's  title  by 
prescription  is  perfect  and  complete.  The  judgment  appealed  from  is 
erroneous. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  and  it  is  now 
ordered,  adjudged  and  decreed  that  the  defendant  accept  the  title  ten- 
dered him  by  the  plaintiff  to  the  property  in  controversy,  at  the  price 
of  $4,000,  as  recited  in  the  act  of  sale,  and  perfect  and  complete  said 
contract  of  sale,  and  that  all  costs  of  both  courts  be  taxed  against  him. 

Judgment  reversed. 


No.  9787. 
^  1^  Charles  B.  Millrr  vs.  R.  H.  Shotwej.l  et  al. 

lis    890  An  instrameint,  executed  in  the  State  of  Alabama  tnd  shown  to  be  a  mortgage  in  that  Stabe 

\]}^       -'  will  be  treated  as  sach  by  the  cenrts  of  Louisiana ;  but  as  the  lands  affected  hereby 

are  situated  in  Louisiana,  its  effect  must  be  regulated  by  the  laws  of  this  State. 
Under  our  laws,  a  mortgage  does  not,  of  it#elf.  operate  a  dlyestJtnre  of  title  from  the  moit* 
gagor  to  the  mortgagee. 
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The  mortgagor  retains  tbe  tiUe  mnd  under  it  will  defeat  claims  of  ownership  set  op  by  the 

mortgagee,  as  resulting  from  the  mortgage. 
A  common  law  mortgage  is  not  similar  to  venU  a  rhniri,  under  the  Civil  Code  of  Lonlsiaus. 

PPEAL  from  the  Twenty-fiftli  District  Court,  Parish  of  Vermilion. 
Clegg,  J. 


A 


Henry  St  Paul  and  Jos,  A,  Breaux  for  Plaintiff  and  Appellant. 
O^Bryan  dc  White  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Pocii^,  J.  This  litigation,  which  plaintiff  styles  ''a  suit  for  slander 
of  title,  with  the  object  to  try  title,"  involves  the  ownership  of  a  large 
tract  of  land  situated  in  the  parish  of  Venuilion  in  this  State. 

Plaintiff  has  appealed  from  a  judgment  which  decreed  that  the  de- 
fendants were  the  owners  of  the  property  in  suit. 

Both  parties  claim  title  from  C.  A.  Hatch. 

Plaintiff'  as  the  vendee  of  Thomas  P.  Miller,  who  had  purchased  from 
C.  A.  Hatch,  rests  his  claim  on  a  deed  executed  on  the  17th  of  October, 
1860,  in  the  State  of  Alabama,  between  J.  L.  and  R.  H.  Shotwell  and 
C.  A.  Hatch;  and  the  defendants  rely  on  a  sale  to  them  by  Hatch, 
under  date  of  December  14,  1860,  under  which  they  took  and  have 
since  retained  possession  of  the  lands. 

There  is  no  dispute  about  the  original  titles  of  Hat<'.h. 

The  main  controversy  hinges  upon  the  proper  construction  and  legal 
effect  of  the  deed  of  October  17,  1860,  between  Hatch  and  the  de- 
fendants. 

In  order  to  throw  the  best  light  on  the  discussion  we  transcnbe  the 
leading  features  of  the  document. 

'^  The  State  of  Alabama,  Mobile  county: 

"  Whereas,  we,  James  L.  Shotwell  and  R.  H.  Shotwell,  of  the  city  of 
Mobile  and  State  aforesaid,  are  indebted  to  Christopher  A.  Hatch^  of 
the  parish  of  Vermilion,  State  of  Louisiana,  in  the  sum  of  (16,216.60,  as 
the  purchase  money  of  the  land  hereinafter  mentioned ;  and,  whereas, 
for  the  payment  of  said  money,  we  have  made  our  four  promissory 
notes  payable  to  the  order  of  said  Hatch  and  T.  P.  Miller,  at  the  bank 
of  Mobile,  each  for  the  sum  of  $4054.16,  ♦  •  ♦  and,  whereas,  we 
are  desirous  to  secure  the  payment  of  said  purchase  money ;  therefore, 
we  do  hereby  bargain,  sell,  convey  and  confirm  unto  the  said  C.  A. 
Hatch,  the  following  described  lands  purchased  as  aforesaid,  to-wit.'^ 

*'To  have  and  to  hold  unto  him  the  said  Hatch  and  to  his  heirs  and 
assigns  forever,  upon  the  condition,  however,  that  if  we  shall  pay  the 
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amount  aforesaid  according  to  the  t-enor  of  the  promiaeory  notes  afore- 
said, then  these  presents  shall  be  null  and  void }  otherwise  to  remain 
in  full  force  and  virtue."    Dated  October  17,  1860. 

The  text  of  the  instrument,  viewed  in  the  light  of  our  jurisprudeni-e, 
and  of  the  laws  of  Alabama,  as  shown  both  by  evidence  and  authoritTf 
leaves  no  doubt  in  our  minds  as  to  the  true  intention  of  the  parties 
thereto. 

It  was  clearly  to  create  a  mortgage  by  way  of  security  for  the  pur- 
chase price  of  the  lands  therein  described. 

The  leading  consideration  in  the  instrument  is  an  acknowledged  in- 
debtedness by  the  Shotwells  to  Hatch,  and  the  object  of  the  deed  was 
*^  to  secure  the  payment  of  said  purchase  money," 

In  point  of  fact  both  parties  are  in  accord  in  treating  the  contract  m 
a  mortgage  under  the  form  prevailing  in  the  State  of  Alabama. 

The  contention  between  them  arises  out  of  the  question  of  the  effect 
of  such  a  mortgage,  as  affecting  the  lands  in  suit. 

Plaintiff's  theory  is  that  the  effect  of  such  a  mortgage  under  the  laws 
and  jurisprudence  of  the  State  of  Alabama,  was  t-o  vest  the  ownership 
of  the  property  in  Hatcli,  the  mortgagee,  on  the  failure  of  the  Shot- 
wells  to  satisfy  the  payment  of  the  promissory  notes,  and  that  the 
possession  of  the  lands  by  the  Shotwells  after  their  purchase  was  in 
subjection  to  Hatch's  right  of  possession  under  the  deed,  and  in  trust 
for  him. 

He  assimilates  the  contract  in  its  effect  to  our  sale  with  the  clause  of 
redemption  known  in  civil  law  as  the  ^^vente  a  r6m^4y 

But  this  argument  is  inconsistent  with  the  admission  that  the  deed 
is  a  mortgage  under  the  laws  of  Alabama,  and  it  falls  under  the  very 
text  of  the  instrument  itself. 

Hence  plaintiff  is  driven  to  this  argument :  "  Then,  as  beforesaid, 
the  sole  question  is,  what  was  the  intention  of  the  parties  when  they 
entered  into  the  conti*act  of  October,  1860  ?  They  were  all  citizens  of 
and  residing  in  Alabama,  they  chose  the  form  in  use  there  for  like  con- 
tracts, and  it  cannot  be  supposed  that  they  had  in  view  the  laws  of 
another  State,  of  which  they  were  utterly  ignorant." 

The  argument  is  fallacious,  both  in  fact  and  in  law.  In  the  deed 
itself,  Hatch  is  described  as  a  resident  of  the  parish  of  Vermilion,  State 
of  Louisiana,  and  he  is  likewise  described  in  the  act  of  sale  to  the 
Shotwells,  which  was  executed  in  the  parish  of  Vermilion,  in  which  the 
lands  are  situated. 

The  other  fallacy  of  the  argument  turns  upon  a  question  of  law 
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which  18  the  cracial  test  of  the  whole  controversy,  and  that  is  :  under 
what  law  mast  the  effect  of  the  mortgage  be  construed  f 

From  the  very  nature  of  the  contract,  whether  viewed  as  an  act  of 
transfer,  or  as  an  act  of  security,  it  is  clear  that,  as  the  lands  to  be 
affected  thereby  are  situated  in  this  State,  the  instrument  was  intended 
to  take  effect  in  Louisiana. 

Now  art.  10  of  the  Civil  Code  answers  the  question  us  to  which 
forum  must  regulate  its  effect,  it  reads  : 

^'  The  form  and  effect  of  public  and  private  writt'CU  instrnuients  are 
governed  by  the  laws  and  usages  of  the  places  where  they  are  passed 
or  executed." 

'*But  the  effect  of  acts  passed  in  one  country  to  have  effect  in 
another  country,  is  regulated  by  the  laws  of  the  countrj-  where  such 
acts  are  to  have  effect." 

It  is,  therefore,  safe  to  conclude  that,  whether  the  contract  of  the 
parties  was  one  of  a  sale  with  the  right  of  redemption,  or  simply  a 
mortgage,  its  effect  must  be  tested  under  the  laws  of  Louisiana. 

Similar  contracts  have  been  subjected  to  judicial  interpretation  in 
this  State  and  the  current  of  authority  goes  to  settle  the  rule  that  they 
must  be  construed  under  tlie  laws  of  this  State.  Out  of  numerous  ad- 
judications supporting  these  views,  we  have  selected  the  following  as 
more  directly  in  point.  Ricks  vs.  Goodrich,  3  Ann.  216;  Bernard  V(». 
Scott,  12  Ann.  489 ;  Gunger  vs.  BuUard,  16  Ann.  107  y  Mcllvane  et  al. 
vs.  Godcbaux  et  al,  34  Ann.  923 ;  Same  vs.  Same,  36  Ann.  859. 

Having  reached  the  conclusion  conceded  by  both  parties  that  under 
the  laws  of  Alabama  the  deed  in  question  was  a  deed  of  trust  or  com- 
mon law  mortgage,  and  having  shown  that  its  effect  must  be  regulated 
by  our  laws,  we  require  no  argument  or  reference  to  any  authority  to 
justify  the  conclusion  that  it  could  not  have  the  effect  of  operating  a 
divestiture  of  title.  Hence,  under  its  effect  the  mortgagor  has  not 
ceased  to  be  the  legal  owner  of  the  property,  and  his  possession  of  the 
same  is  legal,  as  it  was  contemplated  by  the  parties  to  the  deed. 

We  refer,  however,  to  the  following  decisions  in  order  to  remove 
the  point  beyond  the  domain  of  possible  future  discussion.  Smoot  vs. 
Russell,  1  N.  S.  522  ;  Haydeb  vs.  Nutt,  4  Ann.  71  j  Frelson  vs.  Tiner, 
6  Ann.  18;  Collins  vs.  Pellerin,  5  Ann.  99;  and  to  two  of  the  cases 
hereinabove  quoted  on  a  different  point.  Ricks  vs.  Goodrich,  3  Ann. 
216 :  Bernard  vs.  Scott,  12  Ann.  489. 

We  note  the  reliance  of  plaintiff  on  the  case  of  Thibodeaux  vs.  An- 
derson, 34  Ann.  797.  But  that  decision  has  no  application  here.  The 
Court  there  held  that  a  com u) on  law  mortgage,  executed  in  Louisiana 


894  SUPREME  COURT  OF  LOUISIANA. 

Tale  A  Bowling  vs.  Rouili. 


and  intended  to  affect  property  in  this  State,  could  have  no  effect 
against  third  parties  as  a  mortgage. 

In  this  case  we  construe  an  instrument  executed  in  Alabama,  avow- 
edly a  mortgage  under  the  jurisprudence  of  that  State,  but  intended 
to  affect  property  in  this  State ;  and  we  hold  that  it  could  not  have 
the  effect  here,  even  between  the  parties  thereto,  which  is  claimed  for 
it  under  the  laws  of  Alabama,  and  that,  as  a  mortgage,  it  did  not  oper- 
ate a  divestiture  of  title. 

Judgment  affirmed. 

Mr.  Justice  Fenner,  having  not  heard  the  argument,  takes  no  part. 


No.  9619. 
Yale  &  Bowling  vs.  H.  Routh, 

AND 

W.  G.  Wheeler  vs.  H.  Routh. 
(Consolidated.) 


Where  plaintiflb'  demand  is  less  than  two  thousand  dollars,  aooompanied  by  an  attachment, 
and  judgment  la  rendered  for  the  debt  sued  for,  but  the  attachment  is  dissolved,  this 
ooart  is  without  jurisdiction  to  review  the  Judgment  either  as  respects  Uie  debte  or  the 
dissolution  of  the  attachment. 
Where  the  defendant  in  an  attachment  claims  damages  for  the  illegal  issuing  of  the 
writ,  one  item  of  which  is  the  alleged  sacrifice  of  his  goods  seised  and  sold  there- 
under, and  it  appears  that  a  low  appraisement  of  the  goods  was  procured  by  bis  ows 
oontriTance,  and  he  was  himself  the  purchaser  of  the  goods  at  the  sherifTs  sale  Uiroujth 
a  pernon  interposed,  and  also  concealed  a  part  of  the  goods  whilst  under  seisure  which, 
in  consequence,  were  not  included  in  the  sale,  such  facts  deprived  defendant  of  all  right 
to  complaim. 

APPEAL  from  the  Nineteenth  District  Court,  Parish  ot  Terrebonne. 
Ooode,  J. 

Ghas,  Louque,  for  Plaintiffs  and  Appellees. 
Tobias  Gihgoii,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  Tlie  plaintiffs  in  these  consolidated  cases  sued  the  de- 
fendant for  $477.29  and  $774.94  respectively.  The  suits  were  accom- 
panied by  attachments,  under  which  a  stock  of  goods  of  the  defend- 
ant, was  s^eized. 
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During  the  pendency  of  the  suits,  on  representation  tliat  the  prop- 
erty was  of  a  perishable  nature,  an  order  for  the  sale  cf  the  goods  was 
rendered,  and  a  sale  was  made  by  the  sheriff  on  the  24tli  day  of  Janu- 
ary, 1885. 

The  defendant,  in  his  answer,  admitted  the  indebtedness  for  which 
he  was  sued,  but  alleged  that  the  attachments  had  issued  illegally,  and 
claimed  damages  in  reconvention,  as  follows : 

1.  Loss  on  his  goods  sold  under  attachment $3,!^()0  00 

2.  Accounts  not  collected  owing  to  closing  of  the  store 1,085  00 

3.  Mental  sufferings 3,000  00 

4.  Wrecking  his  business  prospects 5,000  00 

5.  Exemplary  damages 5,000  00 

Total $17,285  00 

This  amount  ho  claimed  against  each  of  the  suing  creditors. 

The  casft  was  tried  by  a  jury,  who  returned  a  verdict  for  the  plain- 
tiffs for  the  amount  of  their  respective  claims,  but  dissolved  the  at- 
tachment, and  gave  damages  on  the  reconvention al  demand,  for  one 
thousand  dollars,  and  judgment  was  rendered  accordingly.  From  thia 
judgment  plaintiffs  appeal. 

We  cannot  review  the  judgment  so  far  as  relates  to  the  plaintiffs' 
demand  and  the  disposition  made  of  the  attachments,  for  want  of 
jurisdiction,  but  must  limit  ourselves  to  the  consideration  of  the  recon- 
ventional  demand. 

The  evidence  shows  that  the  defendant's  stock  of  goods  when  the 
attachments  i sailed  was  worth  about  $9000.  They  sold  for  $300  and 
were  appraised  at  $450. 

We  find  in  the  record  no  inventory  of  the  goods  and  no  returns  on 
writs  of  attachment.  In  the  commission  issued  to  the  sheriff  to  sell  under 
the  oruer  rendered,  after  the  attachments  were  levied,  the  goods  to  be 
sold  were  described  and  specified,  but  we  are  satisfied  that  these  goods 
either  could  not  have  embraced  the  entire  stock  attached,  or  if  they 
did,  that  their  value  had  been  largely  overestimated.  In  fact,  an  in- 
spection of  this  list  would  rather  confirm  the  correctness  of  their  ap- 
praisement made  just  previous  to  the  sheriff's  sale. 

Be  that  as  it  may,  we  are  convinced  that  this  appraisement  which  is 
so  bitterly  complained  of  by  the  defendant  was  really  procured  by 
himself. 

An  illiterate  field-hand,  a  negro,  was  selected  by  him  as  an  ap- 
praiser, and  there  is  positive  testimony  that  he  gave  directions  for  the 
exact  appraisement  that  was  made. 
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We  are  as  eqaally  well  satisOed  tliat  Routh  was  the  real  adjadicatee  at 
the  sale,  and  that  the  osteDsible^parchaser  was  a  person  interpoRed,  who 
was  acting  for  Routh,  and  that  the  price  was  paid  by  him.  There  ir 
also  evidence  to  the  effect  that  after  the  sheriff's  [sale  the  goods  re- 
mained in  the  store  for  several  weeks,  and  sales]  were  made  of  the 
same  as  before,  and  a  part  of  the  proceeds  thereof  at  least  were  paid 
over  to  him  by  the  salesman  in  charge  of  the  store. 

There  is  farther  evidence  to  the  effect  that  the  morning  before  the 
sheriff's  sale  a  part  of  tlie  stock  of  goods  was  taken  from  the 
storeroom  and  concealed  by  Routh  in  a  back  room  of  the  building,  and 
was  not  offered  for  sale  by  the  sheriff  the  next  day.  All  these  dam- 
ftging  facts  against  Routh  are  established  to  our  satisfaction.  We 
state  our  conclusions,  but  deem  it  unnecessary  to  give  in  detail  the 
circumstances  and  the  evidence  which  support  these  conclusions.  If 
the  goods  of  the  defendant  were  sold  at  a  sacrifice  lie  mainly  contrib- 
uted, and  doubtless  reaped  the  benefit  of  the  sacriHce.  We  believe, 
as  was  testtfied  to,  that  he  subsequently  made  a  private  sale  of  the 
goods  to  the  pretended  adjudicatee  at  the  shsriff's  sale,  and  shared  in 
the  profits  of  a  resale  of  the  same. 

Under  these  circumstances  the  other  grounds  for  damages  set  up  are 
scarcely  worthy  of  consideration.  As  to  the  alleged  injury  to  his 
credit  and  business  it  is  shown  that  he  had  taken^the  benefit  of  the 
bankrupt  law,  and  after  his  discharge,  the  business  had  been  conduct- 
ed in  the  name  of  his  wife,  who  failed,  and  thereafter  by  himself,  and 
just  before  the  attachments  issued  he  had  applied  for  a  respite. 

On  the  whole,  therefore,  wo  find  no  merit  whatever  in  the  reconven- 
tion al  demand. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of  the 
jury  and  judgment  of  the  lower  court  so  far  as  they  relate  to  the  re- 
conventional  demand  of  the  defendant  be  annulled,  avoided  and  re- 
versed, and  the  said  demand  be  rejected,  with  costs  of  both  courts. 


No.  9738. 
Police  Jury  of  Parish  of  Jefferson  vs.  Augdstin  Marrero. 

Held,  that  under  the  Section  6  of  the  State  license  Uw,  Act  4,  ad  Sx.  Seas,  of  1861,  a  rotftil 
dealer  whose  ordinary  license  would  be  five  dollars,  but  who  combines  with  said  business 
the  sale  of  liquors  in  less  quantities  than  one  pint,  can  only  be  required  to  pay  a  total 
license  of  $50,  and  not  955  as  claimed  by  the  parish. 

4    PPE  AL  from  the  Twenty -sixth  District  Court,  Parish  of  Jefferson. 
J\.     Ro/ttf  J. 
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S.  8.  Carlisle  for  Plaintiff  and  Appellant. 
F.  B,  Uarhart  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Tlie  sole  question  presented  for  our  consideration  in 
this  case  is  the  proper  construction  of  certain  clauses  of  the  6th  section 
of  the  license  law  of  the  State,  Act  No.  4,  2d  Ex.  Sess.  of  1881. 

The  act  imposed  a  license  upon  the  business  of  *' selling  at  retail," 
graduated  in  twenty-five  classes  according  to  the  amount  of  gross 
sales,  descending  from  a  license  of  $3500  in  the  first  class,  where  the 
sales  amounted  to  $3,500,000,  to  a  license  of  $5  00  in  the  twenty-fifth 
class,  where  the  sales  were  less  than  $7500.  The  section  ends  with  the 
following  proviso : 

"  Provided,  that  if  any  distilled,  spirituous,  vinous,  malt  or  other 
kind  of  mixed  liquors  be  sold  in  connection  with  the  business  of  retail 
merchant,  grocer,  restaurant,  oyster  house,  confectioner  or  druggist, 
unless  it  be  sold  by  prescription  of  a  licensed  physician,  in  quantities 
of  not  less  than  one  pint  nor  more  than  five  gallons,  the  license  for 
such  combined  business  shall  bo  double  the  foregoing  j  provided,  that 
any  one  not  pursuing  any  of  the  occupations  mentioned  in  this  section, 
selling  spirituous,  vinous,  malt  and  other  kinds  of  liquors  in  quantities 
less  than  five  gallons,  shall  pay  a  license  of  fifty  dollars  ($50);  and  if 
any  of  the  above  mentioned  liquors  are  sold  in  less  quantities  than  one 
pint  in  connection  with  the  business  of  retail  merchant  or  grocer,  res- 
taurant or  oyster  house,  or  confectionery,  the  license  shall  be  four  times 
the  above  amount  for  said  combined  business;  provided,  no  license 
shall  issue  to  sell  liquor  in  less  quantities  than  a  pint  Avithout  paying 
a  license  not  less  than  fifty  dollars  ($50)." 

The  defendant  is  a  seller  at  retail,  falling  within  the  twenty-fifth 
class,  whose  sales  are  less  than  $7500,  and  his  license  thereon  is  five 
dollars.  In  connection  with  his  said  business,  he  sells  liquor  '*  in  less 
quantities  than  one  pint,"  and  the  question  is:  what  license  is  due  by 
him?  Under  the  plain  terms  of  the  law  it  would  be  "four  times  the 
above  amount,"  or  twenty  dollars,  but  for  the  final  proviso  which  for- 
bids the  sale  of  liquor  in  less  quantity  than  a  pint  by  any  one  without 
paying  a  license  **  not  less  than  fifty  dollars."  The  effect  of  this  pro- 
viso is  to  except  him  trom  the  general  rule  of  paying  four  times  his 
ordinary  license,  because  that  would  be  "  less  than  fifty  dollars,"  and 
to  compel  him  to  pay  a  license  of  fifty  dollars  in  order  to  pursue  the 

combined  business. 
57 
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The  object  of  the  law  was  to  reqaire  from  retail  dealers  who  sold 
liquors  in  less  qnantities  than  one  pint  four  tunes  tlie  license  due  with- 
out such  sale.  This  would,  in  most  cases,  involve  a  license  far  exceed- 
ing fifty  dollars.  But  as  in  some  of  the  lowest  classes,  it  would  be  lees 
than  $50,  and  as  the  law-maker  was  unwilling  that  any  one  should  be 
licensed  to  sell  liquor  for  a  less  tax  than  $50,  he  required  these  lowest 
classes  to  pay  at  least  that  amount.  But  he  does  not  require  them  to 
pay  $50  in  addition  to  the  ordinary  tax,  any  more  than  he  requires  the 
higher  classes  to  pay  four  times  the  ordinary  tax  in  addition  to  that  tax 
itself. 

The  contrary  contention  of  the  police  jury  has  no  merit,  and  the 
judge  a  quo  did  not  err  in  confining  the  claim  to  $50,  instead  of  $55  as 
charged. 

We  pay  no  attention  to  the  complaints  against  the  judgment  below 
urged  by  the  defendant,  who  is  an  appellee  and  has  filed  no  prayer  for 
amendment. 

Judgment  affirmed. 


No.  9711. 
Peoplb's  Bank  of  New  Orleans  vs.  Mrs.  F.  E.  F.  Trudeac  et  als. 

The  holder  of  a  promissory  note,  acquired  for  a  valnable  consideration,  before  miturlty,  can 
reoorer  of  the  maker  the  foil  amount  of  same  and  the  enforcement  of  the  mortgage 
securing  its  payment,  when  the  only  defense  urged  against  it  is  a  deficiency  in  the  qasl* 
ity  of  land  sold,  and  the  seller  has  been  discharged  from  all  responsibility  thereon  by 
defendants. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 

U.  Howard  MeCaleh  for  Plaintiff  and  Appellee : 

1.  Where  the  heirs  of  the  drawer  of  promissory  notes,  secured  by  mortgage  and  Tendor's 
priTllege,  obtain  fh>m  the  holder  renewals  and  extensions  without  the  vendor**  knowl- 
edge or  participation,  they  cannot  when  sued  on  the  notes,  clidm  a  diminution  of  the 
amount  evidenced  thereby,  because  of  an  alleged  deficiency  in  the  quantity  of  the  land 
sold.  Nor  can  they  call  their  vendor  a  third  person  as  to  the  renewals  and  extensions 
in  warranty.  Having  obtained  full  consideration  for  the  notes,  they  are  estopped  iron 
claiming  any  deduction  and  from  pleading  secret  equities  between  them  aad  tiMir 
vendor. 

3.  There  must  be  privity  of  contract  between  plaintiff  and  warrantors.  This  is  a  «iiM  qu^ 
non  to  the  call  in  warranty  permitted  by  the  Code  of  Practice,  arts.  378,  379 ;  8  R.  30 : 
18  Ann.  554 ;  19  Ann.  67 ;  23  Ann.  554. 

3.  The  maker  sued  by  the  holder  of  a  note  cannot  call  other  parties  in  warranty.  3  M.  id : 
8  L.  37;  8  Ann.  123;  Jb.  186. 

4.  i^uanti  mxnorit  is  a  direct  action  and  cannot  be  engi-afted  on  a  suit  against  a  vendee  by 
a  third  holder,  not  his  v^udor,  to  eniorce  the  payment  of  promissory  notes,    Sneh  a  esU 
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in  warranty  by  the  vendee  will  not  be  tolerated  in  order  to  evade  the  plea  of  prescription 
of  one  year  available  to  the  vendor  in  a  direct  action.  S.  C.  G.  3492,  8498;  Troplong, 
Vente,  T.  1,  No.  533 ;  T.  3.  Noe.  580,  586. 

Okas,  Louque  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  This  suit  was  brought  on  two  promissory  notes  for 
(5,194.45  each,  bearing  date  February  7,  1881,  maturing  at  two  and 
three  years  thereafter,  and  secured  by  special  mortgage  and  vendor's 
lien  upon  the  Eliska  plantation — for  the  deferred  portions  of  the  pur- 
chase price  of  which  same  had  been  executed  by  Emanuel  Trudeau. 

They  were  drawn  payable  to  his  own  order,  and  by  himself  indorsed 
in  blank,  at  the  time  of  their  delivery  to  Manuel  Elliott,  the  seller. 

The  authentic  act  of  sale  evidences  these  transactions,  and  also  con- 
tains the  usual  stipulation  as  to  the  retention  of  a  special  mortgage 
and  vendor's  lien  on  the  property  sold,  to  secure  the  payment  of  the 
purchase  price,  and  said  notes  were  duly  paraphed  ne  varietur. 

The  note  first  falling  due  was,  by  the  plaintiffs  discounted  for,  and 
at  the  request  of  Manuel  Elliott,  and  the  second  was  discounted  for 
the  account  of  Joseph  Emanuel  Elliott— both  prior  to  maturity. 

On  the  former  appear  the  following  special  indorsements,  viz : 

"  Pay  to  the  order  of  J.  F.  Elliott. 

(Signed)  MANUEL  ELLIOTT." 

And  "  Pay  to  the  order  of  Manuel  Elliott. 

(Signed)  J.  F.  ELLIOTT. 

MANUEL  ELLIOTT." 

On  the  latter  appear  these  indorsements,  to- wit : 

''  Pay  to  the  order  of  Joseph  Manuel  Elliott. 

(Signed)  MANUEL  ELLIOTT. 

And  JOSEPH   MANUEL  ELLIOTT." 

The  notes,  at  their  maturity,  were  by  the  bank  extended  at  the 
special  instance  and  request  of  the  maker,  and  his  heirs  and  legal  rep- 
resentatives, after  his  death,  in  June,  1883,  who  had  been  formally 
recognized,  and  put  in  possession  of  his  estate. 

They  are  made  parties  defendant  in  this  suit,  and,  answering,  plead 
the  general  issue,  followed  by  a  special  defense,  to  the  effect  that  they 
are  not  liable  to  the  plaintiffs  on  these  notes  to  the  extent  of  $,6667.38, 
for  that  there  was  error  in  the  execution  of  the  notes,  and  want  and 
failure  of  consideration  therefor. 

In  explanation  defendants  aver  that  there  was  a  deficiency  in  the 
quantity  of  land  sold  their  ancestor,  Emile  Trudeau,  to  the  extent  of 
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639.70  acres,  worth  that  sum,  and  they  claim  a  rednction  therefor,  on 
each  judgment  as  the  court  may  award  plaintiffs ;  but,  in  tlie  event 
judgment  should  go  against  them  for  the  whole,  they  then  demand  a 
like  judgment  to  the  extent  of  said  deficiency,  against  the  heirs  and 
representatives  of  Emanuel  Elliott,  the  seller  and  warrantor,  whom 
they  have  called  upon  to  defend  this  suit  therefor. 

I. 

The  proof  clearly  shows  that  the  plaintiffs  acquired  the  notes  for 
value  before  maturity,  and  they  are  tlierefore  holders  in  good  faitb, 
and  fully  protected  under  the  law-merchant,  against  any  and  all 
equities  existing  between  prior  parties  thereto. 

This  is  elementary. 

Hence,  plaintiffs  are,  at  least,  entitled  to  judgment  for  the  fall 
amount  of  the  principal  and  interest  of  the  notes,  with  five  x>ev  cent 
attorneys'  fees,  and  cost  against  defendants. 

II. 

Counsel  for  defendants,  in  the  brief  and  oral  argument,  insist  that 
the  mortgage  securing  the  notes  is  only  assignable — passing  by  the 
transfer  of  the  notes — and  is  not  protected  against  existing  equities. 

While  this  is  true,  as  a  general  proposition,  we  cannot  see  in  what 
way  same  can  be  applied  in  this  case. 

Defendants'  answer  does  not  claim  such  relief.  It  does  not  demand 
that  plaintiffs'  mortgage  be  in  any  way  limited  in  extent  of  area,  or  to 
the  reduced  sum  defendants  are  willing  to  pay. 

Granting  the  full  force  of  defendants'  counsel's  argument  in  regard 
to  the  alleged  deficiency  in  the  quantity  of  land  sold,  and  3^et  plain- 
tiffs are  entitled  to  have  their  mortgage  and  vendor's  lien  recognized, 
and  enforced  to  the  full  extent  of  the  land  actually  conveyed  ;  and  that 
is  all  they  have. 

The  cases  cited  by  defendants'  counsel  can  have  no  bearing  on  the 
case  at  bar.  8  R.  440,  Schandt  vs.  Frey  ;  14  Ann.  596,  Baaman  & 
McElroy  vs.  Bradford;  20  Ann.  254,  Brou  vs.  Becuilj  28  Ann.  855, 
Morris  &  Co.  vs.  White;  26  Ann.  376,  Garner  vs.  Goy  ;  19  Ann.  260; 
20  Ann.  264. 

To  illustrate  the  inapplicability  of  the  principle  contended  for,  we 
quote  from  14  Ann.  596,  as  follows : 

"  If  one  mortgages  property  not  his  own,  and  without  any  authority, 
to  guaranty  a  negotiable  promissory  note,  the  mortgage  is  without 
any  effect. 

''A  party  taking  a  negotiable  note  secured  by  mortgage  must  incar 
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the  risk  that  tliere  may  be  other  parties  who  may  successfully  oppose 

his  mortgage. 

•  •••»»•••♦ 

"If  the  mortgagee  were  the  pretended  owner  of  the  property  by  a 
simulated  sale,  the  negotiability  of  the  note  cannot  give  force  to  the 
act  of  mortgage,  and  thus  transform  a  simulated  sale  into  a  real  one. 

'*The  negotiability  of  notes  cannot  destroy  the  rights  of  third  per- 
Hons  to  real  property,  who  are  no  parties  to  the  note,  and  perhaps  know 
nothing  of  its  existence. 

**  It  is  true  that  the  transfer  of  a  note  carries  with  it  its  accessions, 
and  the  mortgage  is  an  accessory,  but  the  mortgage  is  conveyed  only 
so  far  as  the  person  giving  it  was  entitled  to  create  it." 

Undoubtedly  Emile  Trudeau  was  entitled  to,  and  did  create  a  mort- 
gage and  vendor's  lien  to  the  full  extent  of  his  acquisition  of  property 
under  the  act  of  sale  fiom  Manuel  Elliott.  To  that  extent  it  can  be 
enforced  by  plaintiffs.  In  this  manner  the  question  of  the  alleged  dim- 
inution of  price,  growing  out  of  the  deficiency  in  quantity  of  land,  is 
eliminated  from  discussion. 

III. 

If  this  were  not  the  case,  the  defendants  clearly  had  no  right  to 
delay  trial  on  the  notes,  until  he  could  litigate  this  question  with  their 
vendor  and  Avarrantors,  because  neither  the  heirs  of  Manuel  Elliott,  nor 
Manuel  Elliott,  occupied  such  relation  to  the  notes  sued  on  as  to  jus- 
tify it. 

The  notes  having  been  executed  to  the  order  of  the  maker  and  by 
him  indorsed  in  blank,  and  payable  to  bearer,  and  no  further  indorse- 
ment was  necessary  to  pass  title  thereto,  and  any  subsequent  indorse- 
ment thereof  was  either  an  accommodation  or  an  act  of  suretyship. 

When,  thereafter,  the  maker  and  indorser  or  his  heirs  procured  an 
extension  of  time  without  their  consent,  such  persons  are  discharged 
from  all  liability  and  ceased  io  be  parties  or  persons  to  the  contract 
through  their  act.  Having  thus  discharged  them  when  they  wanted 
further  time  to  make  payment,  they  cannot  now  equitably  claim  the 
right  to  postpone  proceedings  until  they  can  have  a  reckoning  with 
them  on  their  call  in  warranty. 

We  think  the  judgment  of  the  lower  court  was  correct,  and  it  is 
therefore  affirmed. 

Judgment  affirmed. 
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No.  9725. 
Mary  J.  Ashbet  vs.  Joseph  N.  Ashbbt. 

The  charge  that  a  plaintifl  saeii  in  tvro  capacities  that  are  inoonsistent  with  each  other, 
should  be  taken  advantage  by  exception.  It  is  too  late  after  Judgment  and  by  molaai 
for  a  new  trial . 

An  acknowledged  acconnt  is  barred  only  by  Ihe  prescription  of  ten  years. 

APPEAL  from  the  CivD  District  Court  for  the  Parish  of  Orleans. 
T\880ty     J. 

J.  8.  d  J.  T.  Whitaker  and  Ohas.  8.  Bice  for  Plaintiff  and  Appellee. 
A,  J.  Lewis  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  a  suit  on  account  rendered  by  the  defendant  to 
the  plaintiff  for  moneys  received  by  him  as  her  agent,  showing  a  bal- 
ance due  plaintiff  for  $5,437.92. 

There  was  a  plea  of  prescription  of  three  years  filed  by  the  de- 
fendant. 

This  was  overruled. 

An  answer  was  then  filed  which  averred  payment  of  the  debt. 

There  was  judgment  for  the  plaintiff  and  the  defendant  has  appealed. 

In  this  Court  he  insists  that  the  judgment  was  not  in  conformitj  to 
the  pleadings.  That  plaintiff  sues  for  herself  individually  and  for  her 
children  as  natural  tutrix  indeterminately. 

This  is  not  correct.  The  language  of  the  petition  is  as  follows: 
"  The  petition  of  Mary  J.  Ash  bey  •  ♦  natural  tutrix  of  her  miDor 
children  duly  appointed  under  an  order  rendered  by  the  lat«  Second 
District  Court,"  etc.  The  judgment  was  rendered  in  her  favor  as 
tutrix.  It  is  true  that  in  the  body  of  the  petition  it  is  alleged  that  the 
defendant  "  is  indebted  to  her  in  said  capacity  and  individually,"  but 
that  allegation  does  not  of  itself  constitute  her  a  plaintiff  in  her  indi- 
vidual capacity,  particularly  in  view  of  the  plain  language  of  the  peti- 
tion above  quoted,  in  which  she  clearly  sets  forth  herself  as  petitioner 
or  plaintiff  in  the  capacity  of  natural  tutrix  of  her  children. 

Even  if  there  was  inconsistency  in  the  pleadings  or  the  allegations 
of  the  petition  on  this  point,  it  could  only  have  been  taken  advanta^ 
of  by  an  exception  in  /mtn«,  and  there  was  no  exception  filed.  It  was 
for  the  first  time  presented  in  a  motion  for  a  new  trial,  which  was  too 
late. 

The  plea  of  prescription  was  properly  overruled. 
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The  account  was  an  acknowledged  account,  subject  to  the  prescrip- 
tion of  ten  years. 
There  is  no  merit  whatever  in  the  defense. 

Judgment  affirmed. 


No.  9712. 
Jacob  Von  Hoven  vs.  Barbara  Weller,  His  Wife. 

In  an  action  for  divorce  predicated  on  »  previoas  Judgment  of  separation  from  bed  and 
board,  rendered  one  year  previooely,  it  is  incumbent  on  the  plaintiff  to  allege  and  to 
prove  that  in  the  mean  time  no  reconciliation  had  taken  place. 

The  failnre  to  make  each  proof  is  fatal  to  plaintiff's  case. 

He  must  make  proof  of  all  elements  imposed  as  conditions  precedent  to  the  judgment  which 
he  seeks  to  obtain. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Laearua,  J. 

£,  B.  Forman  for  Plaintiff  and  Appellant. 
Defendant  unrepresented. 


The  opinion  of  the  Court  was  delivered  by 

PoGHl^y  J.  This  is  a  suit  for  divorce  by  the  husband,  predicated  on 
a  judgment  of  separation  from  bed  and  board  rendered  in  his  favor, 
one  year  previous  to  his  present  action,  and  the  absence  of  reconcili- 
ation. 

The  wife  made  no  defense  in  the  lower  court,  and  makes  no  appear- 
ance before  this  Court. 

Plaintiff  prosecutes  this  appeal  from  a  judgment  of  non-suit  against 
him. 

The  judge  rested  his  conclusions  on  the  failure  of  plaintiff  to  prove 
want  of  reconciliation  between  the  date  of  the  judgment  of  separation 
and  the  institution  of  the  present  suit. 

He  is  sustained  by  the  record  as  well  as  by  the  law  of  the  case. 

Art.  139  of  the  Civil  Code  grants  the  right  of  divorce  to  the  party 
who  has  obtained  a  judgment  of  separation  from  bed  and  board, 
*'when  one  year  shall  have  expired  from  the  date  of  the  judgment  of 
separation  from  bed  and  board,  and  no  reconciliation  shall  have  taken 
place." 

A  proper  construction  of  the  article  leads  to  the  conclusion  that  the 
success  of  the  plaintiff  in  such  a  suit  for  divorce  depends  upon  proof 
of  the  existence  and  combination  of  three  essential  and  distinct  ele- 
ments, namely  :  first,  a  previous  judgment  of  separation  from  bed  and 
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board  j  second,  the  expiration  of  one  year  since  the  rendition  of  the 
judgment;  and  third,  the  absence  of  reconciliation  between  the  parties 
since  the  rendition  of  the  judgment. 

The  failure  of  proof  of  one  of  these  elements  or  conditions,  is  as 
fatal  as  the  omission  of  either  or  of  both  of  the  others.  The  conditions 
precedent  imposed  by  the  law  are  absolute,  and  mandator^-,  and  no 
valid  judgment  can  be  rendered  in  default  thereof. 

Hence  in  the  case  of  Daspit  vs.  Ehringer,  32  Ann.  1174,  this  Court 
said :  •*  No  other  evidence  having  been  introduced  to  show  the  ab- 
sence of  reconciliation,  the  plain tilf  should  have  been  non-suited.'' 

Plaintiff's  counsel  invokes  the  rule  of  law  that  the  burden  of  proof 
is  on  the  one  who  holds  the  affirmative ;  hence  he  contends  that  the 
defendant  is  bound  to  allege  and  prove  a  reconciliation. 

A  ready  answer  to  that  argument  is  supplied  by  the  Code  itself,  and 
by  the  record  which  shows  that  the  defendant  has  made  no  appearance. 

The  case  was  put  at  issue  by  a  default,  which  is  equivalent  to  a  gen- 
eral denial,  with  the  burden  of  proof  on  plaintiff. 

Cases  resting  upon  special  laws,  cannot  be  tested  under  general 
principles. 

In  such  actions  as  the  present,  the  Code  imposes  on  plaintiff  the  bur- 
den to  allege  and  to  prove  the  existence  of  the  three  conditions  im- 
posed by  it,  as  hereinabove  enumerated. 

And  this  requirement  is  in  perfect  harmony  with  the  general  rule 
that  in  all  actions  the  plaintiff  must  make  out  his  ca«e  with  legal 
certainty. 

The  whole  theory  of  our  law  on  the  subject  of  divorce  and  of  sepa- 
ration from  bed  and  board,  is  to  grant  relief  to  one  of  the  spou.ses, 
from  wrongs  on  the  part  of  the  other  which  render  their  living  together 
insupportable  ;  hence  a  reconciliation  is  construed  as  a  waiver  of  the 
complaint,  and  is  held  as  a  bar  to  any  further  proceeding. 

Art.  152  of  the  Code  reads :  '^  The  action  of  separation  shall  be  ex- 
tinguished by  the  reconciliation  of  the  parties,  either  after  the  fact* 
which  might  have  given  ground  to  such  action,  or  after  the  action  has 
been  commenced." 

Such  would  be  the  legal  effect  of  a  reconciliation  between  the  par- 
ties after  the  judgment  of  separation  from  bed  and  board,  in  a  subse- 
quent demand  predicated  on  said  previous  judgment. 

It  was  therefore  incumbent  on  plaintiff  to  prove  the  want  of  such 
reconciliation,  as  a  condition  precedent  to  his  success  in  the  present 
action. 
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We  therefore  hold  that  the  failure  of  plaintiff  to  prove  the  absence 
of  reconciliation  was  fatal  to  his  case. 
Judgment  affirmed. 


No.  9756.  

I  3g    905 

The  World's  Industrial  and  Cotton  Centennial  Exposition  vs.    117  1071 
The  Crescent  City  Railroad  Company. 

An  appeal,  in  whioh  tho  transcript  was  not  filed  within  three  jadicial  days  after  tbe  return 
day,  and  in  which  a  motion  for  extension  of  time  was  not  seasonably  made,  will  be  dis- 
missed, notwithstanding  an  order  extending  the  time,  but  granted  after  the  expiration' 
of  the  legal  delay  prescribed  for  making  the  same. 

Snch  orders  are  granted  at  the  risk  of  appellants,  and  will  not  save  the  appeal  when  it  ap- 
pears that  they  were  inadvertently  made. 

The  absence  of  counsel  does  not  fall  within  the  category  of  oircamstanoes  beyond  the  con- 
trol of  an  appellant,  and  is  not  a  safflcient  excnse  for  not  filing  a  transcript  in  time,  or 
making  a  seasonable  motion  for  additional  delay. 

A    PPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
/jL     Tissot,  J. 

Breaux  dt  Hall  and  E.  M,  Hudson,  for  Plaintiff  and  Appellant. 
John  M,  Bonner,  for  Defendant  and  Appellee. 


On  Motion  to  Dismiss. 

Tlie  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  This  appeal  was  made  returnable  on  the  third  Monday, 
which  was  the  19th  day  of  April,*  1886,  and  the  transcript  was  filed 
here  on  the  6th  of  June  following. 

On  the  5th  day  of  May,  1886,  appellant  obtained  from  this  court  an 
extension  of  thirty  days  to  bring  up  the  transcript. 

The  point  of  appellee's  motion  is  that  the  application  for  an  exten- 
sion of  time  was  not  seasonably  made,  as  more  than  three  judicial 
days  had  elapsed  between  the  return  day  and  the  date  of  the  motion 
for  time. 

The  point  is  well  taken,  and  the  motion  to  dismiss  must  prevail. 

Nine  judicial  days  are  shown  by  the  minutes  of  this  court  to  have 
elapsed  between  the  19tli  of  April,  the  return  day,  and  the  5th  of  May, 
the  day  on  which  the  motion  for  an  extension  of  time  was  presented  to 
this  court. 

In  the  case  of  the  succession  of  Kuntz,  33  Ann.  30,  we  showed  that 
orders  for  extension  of  time  in  such  matters  were  altogether  at  the 
risk  of  the  appellant,  who  would  not  be  protected  by  the  order,  in 
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delaying  his  transcript,  if  it  should  sabsequently  appear  thattbe  rootioD 
had  not  been  seasonably  made,  and  that  the  order  had,  in  conae- 
qnence,  been  granted  inadvertently. 

These  considerations  are  not  disputed  or  resisted  by  appellant^s 
counsel,  but  their  contention,  supported  by  the  affidavit  of  the  senior 
counsel,  is  that  the  failure  to  bring  up  the  transcript  or  to  file  a  season- 
able motion  for  additional  time,  is  due  to  the  unforeseen  absence  of  the 
affiant,  who  was  called  away  on  professional  business  to  Washington, 
D.  C,  whence  he  returned  only  on  the  1st  day  of  May.  Hence  appel- 
lant should  not  be  held  I'esponsible  for  circumstances  beyond  its  con- 
trol. 

Their  main  reliance  is  on  the  rulings  in*  the  following  cases,  which 
we  have  examined  with  great  care,  but  which  do  not  bear  out  appel- 
lant's pretensions. 

In  the  case  of  Kirkland  vs.  His  Creditors,  8  N.  S.  597,  the  conit  re- 
lieved the  appellant  from  the  effect  of  a  delay  caused  by  circumstances 
beyond  his  controL  But  the  circumstances  are  not  recited  or  men- 
tioned in  the  opinion — hence  that  case  does  not  sustain  the  proposition 
that  the  absence  of  counsel  falls  within  the  category  of  circumstances 
as  contemplated  by  the  court.  While  on  the  other  hand,  the  illustra- 
tions used  by  Judge  Martin ,  in  the  opinion,  go  a  great  way  to  exclude 
it.  He  says :  "  The  clerk  of  the  inferior  court  may  die,  be  disabled  by 
sickness  or  a  great  pressure  of  business,  from  making  out  the  tran- 
script, or  he  may  neglect  or  wilfully  omit." 

In  the  case  of  McDowde  vs.  Read,  5  Ann.  42,  the  absence  of  coun- 
sel, coupled  with  an  agreement  with  the  clerk  below,  that  he  would 
prepare  all  transcripts  of  cases  appealed  by  him,  and  an  agreement 
with  the  clerk  here  that  he  would  file  all  such  transcripts  without  ex- 
acting security  for  costs,  were  held  to  be  insufficient  circumstances  to 
save  an  appeal  filed  after  legal  delay. 

In  the  case  of  Fuscich  vs.  Starke,  9  Ann.  21,  the  appeal  was  dis- 
missed as  brought  up  t^o  late,  notwithstanding  an  affidavit  contesting 
the  legality  of  an  intervening  term  of  this  court,  from  which  judicial 
days  had  been  computed  against  the  appellant. 

The  case  of  Wright  &  Co.  vs.  Brander,  17  Ann.  187,  went  off  on  an 
affidavit  embodying,  among  numerous  others,  the  very  excuse  which 
is  tendered  in  the  instant  case.  The  court  said  emphatically  :  "  The 
absence  of  counsel  furnishes  no  cause  for  excuse  for  not  complying 
with  the  forms  of  the  law." 

Following  up  the  decisions  of  the  court  from  that  time  to  the  pres- 
ent day,  we  find  an  encouraging  current  of  authority  in  the  same 
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sense.  It  is  true  that  an  appellate  tribunal  will  always  and  firmly 
protect  the  constitutional  right  of  appeal,  but  on  the  other  hand,  the 
court  mnst  not  lose  sight  of  the  legal  rights  acquired  by  an  appellee 
through  the  omission  or  neglect  of  his  opponent. 

The  rule  that  the  absence  of  counsel  is  not  a  circumstance  beyond 
the  control  of  an  appellant,  sufficient  to  operate  as  an  excuse  for  a  de- 
lay otherwise  unaccounted  for,  must  apply  with  irresistible  force  to 
this  case,  in  which  the  record  shows  that  appellant  was  represented 
by  a  law  firm,  of  which  the  affiant  was  senior,  and  by  a  third  attorney 
joined  to  them  as  counsel.  And  surely  it  cannot  be  pretended  that 
the  absence  of  one  of  three  attorneys  left  the  client  without  counsel 
or  professional  guides.  Chretien  vs.  Poinoy,  33  Ann.  131 ;  Pierce  vs. 
Gushing,  33  Ann.  401 ;  DeBoucbel  vs.  Husband,  84  Ann.  102  ;  Succes- 
sion of  P.  G.  Quinn,  37  Ann.  391. 

Our  conclusion  is  that  on  the  5th  of  May,  when  the  motion  was  made 
for  an  extension  of  time  to  bring  up  the  transcript,  appellant  had  for- 
feited all  its  rights  to  the  appeal  prayed  for,  by  reason  of  its  neglect  or 
omission  to  present  a  seasonable  motion  for  additional  time,  and  that 
the  order  then  inadvently  granted,  did  not,  and  could  not,  have  the 
legal  effect  to  revise  the  appeal. 

It  is  therefore  ordered  that  this  appeal  be  hence  dismissed  at  appel- 
lant's costs. 


No.  9726. 
M.  ScooLEB  vs.  W.  Alstrom. 

An  attachment  bond  znade  payable  "  nnto  James  T.  Clark,  Clerk  of  the  Civil  District  Court 
and  his  encceesors  in  offlcn,"  etc.,  is  a  bond  in  favor  of  the  clerk  of  that  court  as  reqaired 
by  the  law,  and  is  not  invaUdated  by  the  fact  that  Clark  had  ceased  to  be  clerk  and  had 
been  sacceeded  by  another.  The  bond  being  Judicial  is  to  be  construed  according  to 
the  law  under  which  it  was  executed ;  and  moreover,  the  terms  "  successors  in  office  " 
clearly  embraced  the  actual  clerk . 

Garnishees  who  provoke  unnecessary  litigation  in  resisting  the  enforcement  of  their  obliga- 
tions, must  bear  the  costs  when  the  decision  is  against  them. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissot,  J. 

Breaux  &  Hall  for  Plaintiff  and  Appellee. 
F)'a/nci8  B.  Lee  for  Garnishee,  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.     Under  a  writ  of  attachment  issued  against  the  non- 
resident  defendant,  plaintiff  made  the  Honduras  North  Coast  Railway 
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and  Improvement  Company  a  party  garnishee,  and  its  answers  dis- 
closed that  the  corporation  held  for  defendant  1150  shares  of  its  own 
stock. 

Judgment  was  rendered  against  defendant,  with  privilege  on  the 
property  attached.  Execution  was  issued,  and  the  stock  was  sold 
thereunder  and  adjudicated  to  the  plaintiff. 

A  rule  was  then  taken  upon  the  corporation  to  show  cause  why  it 
should  not  accept  the  transfer  of  the  stock  and  issue  a  certificate  there- 
for in  favor  of  the  purchaser. 

The  sole  objection  urged  by  the  garnishee  is  that  the  judgment  was 
rendered  against  defendant  upon  void  proceedings,  in  that  the  defend- 
ant was  not  cited  and  did  not  appear  therein,  and  in  that  the  attach- 
ment was  insufficient  to  bind  him  or  his  property  because  issued  upon 
a  defective  and  illegal  bond. 

The  only  defect  in  the  bond  urged  here  is  that  it  was  made  payable 
*'  unto  James  T.  Clark,  Clerk  of  the  Civil  District  Court,  and  his  suc- 
cessors in  office,"  etc.,  whereas  James  T.  Clark  had  then  ceased  to  be 
clerk  and  had  been  succeeded  by  another. 

Without  expressing  an  opinion  on  the  right  of  the  garnishee  to  raise 
objections  of  this  character,  it  suffices  to  say  that  the  objection  urged 
has  no  force  whatever.  The  bond  is  a  judicial  bond  executed  in  pur- 
suance of  Act  103  of  1870,  requiring  such  bonds  to  be  ^^  made  payable 
to  the  clerk  of  the  court  which  issues  the  writ."  It  is  well  settled  that 
judicial  bonds  are  to  be  construed  by  the  laws  under  which  they  are 
executed,  rejecting  surplusage  and  supplying  omissions.  Ricks  vs. 
Gantt,  35  Ann.  923;  Nugent  vs.  McCaffrey,  33  Ann.  272;  Gibles  vs. 
Lessor,  29  Ann.  272;  Mason  vs.  Fuller,  12  Ann.  OS-,  Slocomb  vs.  Ro- 
bert, 16  La.  174;  Webb  vs.  Thorn,  Id.  196. 

The  insertion  of  the  name  of  the  former  clerk  was  clearly  surplusage. 
Besides,  t:ie  bond,  being  in  favor  of  "  his  successors  in  office,"  embraced 
the  instant  clerk. 

The  precise  objection  has  been  recently  considered  and  pronounced 
of  no  merit.     Schlieder  vs.  Martinez,  38  Ann.  847. 

The  garnishee's  claim  to  be  exempted  from  costs,  even  under  a  deci- 
sion adverse  to  him,  on  the  grounds  that  he  is  a  mere  stakeholder,  that 
the  question  of  his  light  to  pay  was  doubtful,  and  that  a  contest  and 
appeal  were  essential  to  his  protection,  has  no  force.  He  cites  no  pre- 
cedent for  excepting  him  from  the  general  rule  throwing  costs  on  the 
defeated  party;  and  even  if  we  might,  under  proper  circumstance^', 
establish  such  an  exception  in  favor  of  a  garnishee,  this  case  presents 
no  claim  to  it. 
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We  have  examined  all  of  the  numerous  cases  cited  by  him,  as  justi-^ 
fying  his  doubts  of  the  validity  of  an  attachment  based  on  such  a  bond, 
without  finding  one  tending  in  that  direction ;  any  more  than  his  cita- 
tion of  Wilkinson  vs.  Broughton,  Manning^s  Unr.  Cases,  243,  supports 
his  contention  that  the  judgment  on  bis  rule  of  the  district  court  was 
insufficient  to  protect  him  without  an  appeal  to  this  Court.  That 
authority  merely  held  that  a  payment  by  a  garnishee  during  the  i)en- 
dency  of  a  devolutive  appeal  by  the  defendant  from  the  judgment, 
would  not  discharge  him  if  the  latter  were  reversed  on  appeal.  It  has 
no  bearing  on  the  instant  case,  in  which  the  defendant  has  never 
appealed  in  any  way. 

Judgment  affirmed. 


No.  9718. 
George  Pilsbury  vs.  Julids  Friedlander  et  als. 

Under  a  contract  wherein  a  llrm  or  commercial  partnership  nndertakea  to  fnmiah  the  capi- 
tal required  to  prosecute  a  designated  enterprise  to  a  thii'd  person  named,  who  agrees  to 
manage  and  control  same  throngh  his  inflneDce,  and  the  net  profits  thereof  are  to  be 
equally  divided,  the  expense  thereof  is  upon  the  latter,  unless  the  contrary  is  stipulated 
or  agreed  upon. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Lazarus,  J. 


Chas.  Lauque  for  Plaintiff  and  Appellant. 

Braughn,  Buck,  Dinkelspiel  i&  Hart  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  plaintiff  alleges  "  that  on  the  15th  day  of  April, 
1884,  *  ♦  whilst  in  Belize  Honduras,  he  was  employed  by  the  late 
commercial  firm  of  J.  Friedlander  &  Co.,  then  composed  of  H,  Leopold, 
Julius  Friedlander,  Henry  Viavant  and  Albert  Pilsbury  ♦  *  as  so- 
licitor and  representative  of  said  firm  in  said  country )  that  no  terms 
were  made  with  petitioner  "  (as  to)  "  his  salary  for  employment." 

He  alleges  that  he  worked  faithfully  for,  and  represented  his  princi- 
pals ''until  the  16th  day  of  June,  1885,  at  which  time  said  firm  repu- 
diated their  contract  with  "  him. 

He  alleges  further  that,  during  the  fourteen  months  he  worked  for 
said  firm  ''he  only  received  from  them  the  actual  cost  of  his  traveling 
expenses,"  and  that  liis  services  were  "well  worth  the  sum  of  $150  per 
month,  for  which  all  the  members  of  the  firm  are  responsible  in  solido'^'* 
and  he  prays  judgment  against  them  for  $2100. 
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.  Henry  Viavant  and  Albert  Pilsbury  accepted  service  and  made  no 
appearance  or  defense,  and  judgment  by  default  was  entered  against 
them ;  but  Friedlander  and  Leopold  appear  and  answer,  and  resist  the 
plaintiff's  demands. 

In  their  answer  they  specially  deny  that  plaintiff  was  at  any  time  in 
their  employ,  or  in  the  employ  of  the  firm  of  J.  Friedlander  &  Co. 

They  represent  that,  during  the  existence  of  the  firm  of  J.  Fried- 
lander &  Co.,  "Albert  L.  Pilsbury  became  interested  in  a  certain  por- 
tion of  their  business,  that  is,  the  portion  relating  to  their  Central  and 
South  American  trade,"  and  he  procured  the  services  of  his  brother, 
the  plaintiff,  and  that,  '<  tliough  drafts  were  drawn  on  the  firm  *  * 
for  the  expense  of  George  Pilsbury,  same  were  never  paid  except  upon 
the  approval  of  Albert  L.  Pilsbury,  and  were  charged  to  his  individual 
account." 

They  further  represent  "  that  all  the  correspondence  of  George  Pils- 
bury, relating  to  the  business  done  by  Mm,  was  addressed  to  and 
answered  by  A.  L.  Pilsbury  individually,  and  in  no  ca«e  was  same 
done  by  either  one  of  respondents,  or  by  the  firm  of  J.  Friedlander 

&  Co." 

I. 

The  only  serious  question  presented  for  our  consideration  is  whether 
the  plaintiff  was  ever  actually  and  really  employed  by  J.  Friedlalider 
&  Co,  or  not.  He  does  not  claim  that  any  definite  arrangements  were 
made  as  to  what  his  compensation  should  be  or  for  what  length  of 
time  he  should  work,  or  whether  by  the  month  or  year. 

Quite  a  number  of  witnesses  were  examined,  and  the  usual  conflict 
of  testimony  occurs. 

An  examination  of  the  evidence  has  satisfied  us  of  the  following 
facts  substantially. 

That  the  firm  of  Pilsbury  &  Sons  failed  in  business,  and  George 
Pilsbury  went  to  Honduras  for  the  purpose  of  making  collection  of  its 
assets,  and  was  thus  employed  in  1884,  when  he  began  operations 
there  for  his  brother,  A.  L.  Pilsbury,  who  had  made  a  contract  with  J. 
Friedlander  &  Co.,  appertaining  to  the  Central  American  business. 

This  agieement  was  to  the  effect  "  that  all  profits  arising  out  of  the 
business  contracted  by  A.  L,  PUshury,  or  brought  under  the  management 
of  the  firm  through  hie  influence,  either  directly  or  indirectly^  shall  he 
equally  divided  as  to  the  net  results  between  the  par  ties. ^^ 

That  H.  Leopold  had  exclusive  charge  of  the  office,  and  the  engage- 
ment of  employees  of  the  firm,  to  the  knowledge  of  A.  L.  Pilsbury; 
and  that,  notwithstanding  H.  Viavant,  while  in  Belize,  in  June,  1884, 
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engaged  the  plaintiff  to  represent  the  firm  and  published,  in  a  Hon- 
daras  paper,  a  card  to  the  effect  that  ^*  J.  Friedlander  &,  Co.,  would 
continue  the  business  of  Messrs.  Filsbury  d  8ons,  under  the  superintend- 
ence of  Messrs.  A.  L.  Pilsbury  and  George  Pilsbury ; "  but  he  made  no 
arrangement  with  regard  to  George  Pilsbury 's  salary,  but  says,  he 
''left  that  to  be  settled  by  his  brother,  who  was  better  able  to  fix  his 
«alary." 

As  a  member  of  the  firm,  Mr.  Viavaut  states  that  his  sole  duty  ''was 
to  buy  spot  cotton;"  and  his  publication  of  the  card  in  the  Belize 
paper  was  unknown  to  the  firm  of  J.  Friedlander  &  Co.,  until  January, 
1885,  when  it  was  repudiated  and  withdrawn. 

On  the  16th  of  June,  1885,  the  plaintiff  voluntarily  discontinued  his 
employment  in  Honduras,  and  returned  to  New  Orleans. 

Daring  the  term  of  his  employment  plaintiff  conducted  his  business 
correspondence  exclusively  with  his  brother,  A.  L.  Pilsbury,  and  pro- 
duced none  of  their  letters  on  the  trial. 

The  only  letter  that  was  produced  by  plaintiff,  and  introduced  in 
evidence,  signed  by  J.  Friedlander  &  Co.,  opens  in  this  wise,  viz  : 
**  George  Pilsbory,  Esq.,  Honduras : 

"  Bear  Si'r—By  request  of  Mr.  A.  L.  Filsbury,  we  take  the  liberty  of 
addressing  you  regarding  the  Honduras  business,  which  can  be,  under 
proper 'management  and  careful  solicitation,  worked  up  to  some  mag- 
nitude. 

"  Viavant  returned,  but  his  trip  seems  to  have  accomplished  little," 
etc. 

This  letter  bears  date  at  New  Orleans,  July  7, 1884,  but  makes  no 
mention  of  plaintiff's  employment  by  Viavant,  who  had  then  just  re- 
turned from  Honduras. 

Plaintiff  drew  on  J.  Friedlander  &  Co.  from  time  to  time,  and  for 
small  amounts,  to  cover  his  expenses  while  in  Honduras  -,  but  he  noti- 
fied his  brotlier,  A.  L.  Pilsbury,  and  when  same  were  received,  J. 
Friedlander  &  Co.  called  the  attention  of  A.  L.  Pilsbury  to  them,  and 
procured  his  consent  to  pay  them,  and  charge  same  to  his  account.  Plain- 
tiff had  no  account  with  them  during  the  period  of  his  employment. 

The  plaintiff  never  demanded  payment  of  any  specific  salary  from 
the  firm,  and  received  no  payment  on  that  score. 

When  he  returned  from  Honduras  he  called  at  the  office  of  J.  Fried- 
lander &.  Co.,  and  requested  permission  of  Mr.  Leopold  and  Mr.  Via- 
vant to  see  his  brother's  books  in  order  to  ascertain  his  brother'*s  inter- 
est therein,  and,  at  that  time,  told  Mr.  Leopold,  **  that,  although  he  had 
no  contract  with  his  brother,  lie  was  entitted  to  one-quarter  interest^^ 
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Previous  to  tihishe  had  called  upon  his  brother  for  a  settlement. 

At  that  time  plaintiff  claimed  that  this  one-quarter  interest  meant 
'*  no  more  and  no  less  than  the  half  interest  of  *  •  •  A.  L.  Pils- 
bury,"  and  that  same  was  his  understanding  when  he  returned  from 
Honduras. 

A  lot  of  cards  were  printed  for  the  firm  of  J.  Friedlander  &  Co.. 
with  the  name  of  the  plaintiff  printed  or  stamped  in  red  ink  across  their 
face.  Of  them  plaintiff  says",  as  a  witness :  "  I  don't  know  who  sent 
them  J  they  were  sent  byjthe  firm ;  my  brother  wrote  me  as  he  did 
usually.    All  the  correspondence  was  done  with  my  brother.'' 

A.  L.  Pilsbury  ordered  the  cards,  and  sent  them  to  the  plaintiff,  bat 
the  evidence  fails  to  disclose  that  the  firm  of  J.  Friedlander  &  Co.  had 
.  knowledge  of  it. 

There' was  kept  a  separate  set  of  books  for  the  Central  American 
business,  of  which  A.  L.  Pilsbury  had  the  management,  and  it  was 
distinct  and  separate  from  that  kept  for  the  cotton  commission  business 
of  J.  Friedlander  &  Co. 

Mr.  Beer  states  that  when  he  met  plaintiff  in  Honduras  he  did  not 
claim  to  then  represent  J.  Friedlander  &  Co.  ^'  He  claimed  that 
Messrs.  J.  Friedlander  &  Co.  were  simply  agents  for  Mr,  FiUbury  and 
brother:^ 

The  statements  made  by  George  Pilsbury,  Henry  Viavant  and  A.  L. 
Pilsbury  do  nort  fairly  correspond  as  to  the  plaintiff's  employment. 

Under  this  summarized  statement  of  facts  we  conclude  that  the  al- 
leged contract  of  employment  sued  on  by  plaintiff,  is  not  supported  by 
the  evidence. 

There  is  no  reasonable  doubt  of  the  valuable  services  rendered  by 
the  plaintiff  whereby  this  Central  American  adventure  became  a  suc- 
cess for  a  time ;  but,  under  the  contract  of  the  parties,  as  interpreted 
by  the  evidence,  the  plaintiff  cannot  recover  of  the  defendants,  Fried- 
lander and  Leopold. 

Judgment  affirmed. 


No.  9767. 


I  J8  912  The  State  ex  rel.  J.  M.  Levet  vs.  Charles  and  Antoinette 

I    88    912I  LaPEYROLLERIE. 

025  1030 
I Where  the  exocatiou  of  a  jadsment  of  an  inferior  court  is  sought  to  be  prevented  by  meaat 

of  a  writ  of  prohibition  on  the  j^roand  of  the  want  of  jarisdiction  in  the  ooart  renderiac 
the  judgment,  the  circumstance  that  such  court  had  overruled  the  plea  to  its  juriadJo- 
tion,  and  assumed  Jurisdiction  of  the  cause,  does  not  debar  this  Court  tnm.  reviewjn^ 
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the  question  of  said  court*8  Jarisdictiou  and  ita  ruliug  thereon.    In  fact,  before  that 

court  took  jurisdiction  of  the  cause,  an  application  to  this  Court  for  its  interference 

would  be  premature . 
The  object  or  purpose  of  a  suit  or  the  matter  in  dispute  should  be  determined  not  by  the 

prayer  of  the  petition  alone,  but  from  the  bo<1y  of  tlie  petition  in  conjunction  with  the 

prayer. 
Evpu  if  the  prayer  does  not  ask  in  plain  terms  the  decree  that  the  allegations  of  the  petition 

would  clearly  warrant,  such  omission  will  not  pr^udice  the  petitioner's  right  to  recover 

on  the  ayerments  of  his  petition,  where  the/  are  sntticieut  to  sustain  the  proper  action 

and  decree,  and  there  is  a  prayer  for  general  relief. 

PPLICATION  for  Prohibition. 


A' 


T,  J,  Semmes  &  Legendre  for  the  Relator — (not  of  counsel  in  the  orig- 
inal suit) 
Q.  Leche,  L,  DePoorter  and  J.  D,  AiigusHn  for  the  Respondents. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  relator  obtained  a  judgment  against  the  respondents 
in  the  district  court  of  the  parish  of  St.  John  the  Baptist.  From  this 
judgment  an  appeal  was  taken  to  the  Circuit  Court  of  Appeals  for  said 
parish. 

In  that  court  a  motion  to  dismiss  the  appeal  was  made  on  the 
ground  of  want  of  jurisdiction  in  Kaid  court  ratione  materke. 

This  motion  wa.s  denied  and  the  court  proceeded  to  try  the  cause, 
and  reversed  the  judgment  of  tlie  district  court. 

The  ruliug  of  the  court  on  the  question  of  jurisdiction  was  made  in 
the  same  decree  that  pronounced  on  the  merits  of  the  controversy. 

The  plaintiff  in  said  case  then  applied  to  this  Court  for  a  wiit  of 
prohibition  directed  against  the  defendants  in  said  case  to  prevent  the 
execution  of  the  judgment  rendered  by  the  said  Circuit  Court  of  Ap- 
peals, on  the  ground  that  said  court  liad  usurped  jurisdiction  of  said 
suit,  and  that  the  judgment  was  consequently  null  and  void;  and  this 
is  the  matter  now  before  us. 

Ist.  We  are  first  met  by  an  exception  to  the  proceeding  on  the  part 
of  the  respondents  substantially  to  the  effect  that  the  question  of 
jurisdiction  was  formally  presented  before  said  Court  of  Appeals  by 
the  motion  filed  therein  to  dismiss  the  appeal,  and  was  determined  by 
that  court;  and  that  its  action  on  the  subject  was  final  and  cannot  be 
reviewed  by  this  Court  under  or  by  a  writ  of  prohibition. 

Wo  have  repeatedly  held  that  a  writ  of  prohibition  would  not  lie  to 
prevent  an  inferior  court  from  taking  jurisdiction  of  a  cause  in  ad- 
vance of  any  action  by  that  court  assuming  jurisdiction — that  such  a 
58 
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proceeding  would  be  premature  until  such  action  had  taken  place. 
State  ex  rel.  Matt  vs.  Rightor,  Judge,  37  Ann.  843  ;  State  ex  rel.  Girar- 
dey  vs.  0.  B.  Steele  et  al.,  38  Ann. 

Should  we  now  hold  that  the  writ  would  not  lie  after  the  court  had 
assumed  jurisdiction,  and  that  such  action  of  the  inferior  court  was 
beyond  review,  it  would  be  virtually  closing  the  door  to  relief  in  all 
cases  where  it  was  charged  that  jurisdiction  had  been  usurped  by  such 
court. 

We  therefore  conclude  that  there  is  no  force  in  tlie  exception,  and 
that  the  question  of  jurisdiction  in  the  Raid  Court  of  Appeals  over  the 
subject-matter  of  tlie  suit  referred  to  is  properly  before  us  for  deter- 
mination. 

2d.  A  reference  to  the  petition  in  said  suit  of  Levet  vs.  Charles  and 
Antoinette  Lajieyrollerie,  filed  in  tlie  district  court  of  St.  John  the 
Baptist  and  above  referred  to,  shows  that  the  plaintiff  in  said  case — 
the  relator  herein— claimed  to  be  owner  of  a  real  servitude  established 
for  the  benefit  of  a  plantation  belonging  to  him,  over  a  plantation  or 
tract  of  land  the  property  of  the  defendants  in  the  case — the  servitude 
consisting  of  a  canal  cut  through  the  land  of  said  defendants  for  the 
drainage  of  his,  relator^s,  plantation.  He  charged  that  the  said  de- 
fendants had  threatened  and  attempted  to  close  up  the  said  canal; 
and  it  was  further  alleged  quoting  from  the  petition  ^*  that  defendants' 
action  in  closing  said  canal  as  aforesaid,  or  otherwise  infringing  upon 
the  rightfl  of  servitude  in  favor  of  the  property  owned  by  the  peu- 
tioner,  would  cause  him  an  irreparable  injury.  That  the  conduct  of 
defendants  which  made  this  injunction  necessary  has  damaged  him  to 
the  extent  of  five  hundred  dollars." 

The  prayer  of  the  petition  is  as  follows : 

** Wherefore,  petitioner  pr;iy8  that  defendant  be  cited,  etc.;  that  a 
writ  of  injunction  issue  enjoining,  etc.,  from  closing  up  or  in  anywise 
obstructing  the  said  ditch,"  etc.     *     *     • 

'^That  after  legal  delays  and  due  proceedings,  said  injunction  be 
made  perpetual,  and  defendants  condemned  to  pay  petitioner  the  sani 
of  five  hundred  dollars  as  damages,  and  costs  of  suit,  and  for  general 
relief,"  etc. 

The  judges  of  the  Circuit  Court  construed  this  prayer  to  limit  the 
matter  in  dispute  simply  to  the  amount  of  the  damages  claimed,  and 
thus  concluding  assumed  jurisdiction  of  the  cause.  We  note  as  a  sin- 
gular fact,  however,  that  though  they  ruled  that  the  issue  was  thus 
restricted,  in  the  opinion  rendered  by  them  they  entered  fully  into  the 
question  of  the  servitude  claimed  and  rejected  the  relator's  claim 
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tliereto.  It  is  satisfactorily  shown  by  the  record  that  this  right  of  ser- 
vitnde  was  worth  $14,000.  If  tliat  was  in  contest  in  the  suit,  and  by 
their  opinion  and  decree  the  judges  virtually  so  held,  it  was  clearly 
beyond  their  jarisdiction. 

It  is  true,  considering  tlie  claim  set  out  in  the  body  of  the  petition? 
and  the  language  of  the  petition  respectins^  it  quoted  above,  that  the 
prayer  seems  very  meagre,  and  certainly  shows  inartistic  and  defective 
pleading,  and  has  produced  the  whole  difficulty  in  the  case. 

It  seems  to  us  that,  when  the  Circuit  Court  confined  the  demand  in 
suit,  under  their  construction  of  tlie  prayer  of  the  petition,  solely  to 
the  damages  asked  for,  it  might  be  reasonably  argued  that  the  only 
logical  judgment  it  could  have  rendered  was  the  dismissal  of  the  suit. 
For  it  is  to  be  noted  that  when  the  suit  was  commenced  the  cajjial 
was  neither  wholly  nor  partially  closed,  but  it  was  merely  alleged 
that  the  closing  of  it  had  been  threatened  or  attempted,  and  that  five 
hnndred  dollars  damage,  or  any  damage  in  fact,  conld  have  been 
caused  by  a  mere  threat  or  attempt  to  do  an  act,  seems  somewhat 
problematical. 

The  error  committed  by  that  court  (and  we  hold  that  it  was  in  error) 
was  in  testing  the  matter  in  dispute  by  the  narrowest  construction  of 
the  language  of  the  prayer  of  the  petition. 

It  is  clear  to  our  minds,  from  the  plain  wording  of  the  bodj-  of  the 
petition  touching  the  claim  therein,  which  is  accurately  and  explicitly 
set  forth  as  to  its  character  and  mode  of  acquisition,  considered  to- 
gether with  the  prayer  of  the  petition,  thcit  the  sole  object  or  purpose 
of  the  suit  was  to  secure  to  the  plaintiff  therein  the  benefit  of  the  servi- 
tude or  right  of  drainage  claimed,  and  to  prevent  its  destruction. 
And  we  hold  that  to  determine  the  matter  in  dispute  in  a  suit  it  is 
essenticil  to  be  guided  and  governed  not  alone  by  the  verbiage  of  tlie 
prayer,  bat  that  the  entire  petition  should  be  considered.  3  Ann.  268; 
10  Ann.  719. 

And  it  has  been  further  held  that  a  mistake  in  the  prayer  of  the 
petition  will  not  prejudice  a  plaintiff's  right  to  recover  on  the  aver- 
ments of  his  petition  where  they  are  sufficient  to  Sustain  the  proper 
action,  and  there  is  a  grayer  for  general  relief.    15  Ann.  426. 

When  we  make,  however,  a  critical  analysis  of  the  language  of  the 
prayer  of  the  petition,  considered  with  reference  to  the  plain  aver- 
ments in  the  body  of  the  petition,  it  seems  plain  that  the  demand 
made  even  by  the  prayer  is  substantially  to  establish  judicially  the 
right  to  the  servitude  claimed. 
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As  before  Rtated,  tlie  cliaracter  of  the  servitude  is  fully  described, 
as  likewise  its  use  aud  benefit  to  the  claimant;  how  it  was  acquired, 
aud  the  irreparable  damage  that  would  be  caused  by  its  destruction  or 
loss,  and  then  follows  the  prayer  rhat  tlie  defendants  be  enjoined 
"  from  closing  or  obstructing  vi  auy  manner  the  canal,  and  that  thi- 
injunction  be  perpetuated."  In  other  words,  a  decree  was  asked  by 
which  the  use  and  benefit  of  the  canal — which  the  petitioner  then  en- 
joined— should  always  be  preserved  to  him,  and  this  prayer  necessarily 
included  the  recognition  of  the  relator's  right  to  it. 

Our  conclusion  is  that  the  Court  of  Appeals  exceeded  the  bounds  of 
its  jurisdiction  in  determining  and  trying  and  rendering  judgment  in 
the  case  of  J.  M.  Levet  vs.  Charles  and  Antoineite  Lapeyrollerie,  above 
referred  to,  and  that  said  proceedings  and  judgment  of  said  court  are 
null*and  void,  and  that  the  judgment  of  the  district  court  was  in  no 
manner  disturbed  thereby. 

It  is,  however,  urged  as  a  bar  to  any  action  by  this  court,  that  the 
judgment  of  the  Circuit  Court  had  been  executed  by  closing  the  canal 
in  dispute  by  tlie  respondents  herein,  and  that  therefore  the  writ  canu- 
too  late.  Even  could  we  take  cognizance  of  such  a  f^ict,  which  is  made 
to  appear  only  by  the  ex  parte  affidavit  of  respondents'  attorney,  still 
by  the  same  affidavit  it  is  shown  that  the  canal,  though  thus  closed, 
has  been  reopened  by  the  removal  of  the  dam  closini;  it,  and  therefore 
it  seems  that  the  status  of  the  matter  in  dispute  had  been  restored, 
and  is  now  just  as  it  existed  when  the  injunction  against  its  closing 
was  first  issued  by  the  court  at  the  firet  instance. 

The  writ  of  prohibition  is,  therefore,  made  peremptory,  at  the  cost 
of  the  respondents. 

No.  9839. 
|l06  ^1  '^^^  State  ex  rel.  M.  J.  Savage  vs.  N.  H.  Rightor,  JrnoE,  etc 

Mandamus  will  not  lie  to  compel  a  judge  of  the  district  court  to  grant  an  iqjunction  vbicli 
he  has  refused, when  the  case  for  injunction  does  not  fall  within  any  specific  provision  of 
law,  bntis  based  only  on  the  genei'sl  provision  of  Article  303,  CO.,  anthorizing  judges  t« 
grant  injunctions  wfa^n  necessary  "  t-o  prevent  any  injurious  act."  Such  application* 
are  addressed  to  the  discretion  of  the  judge,  which  is  not  subject  lo  control  nuder  oar 
supervisory  Jurisdiction . 

PPLICATION  for  Mandamus. 


Alfred  Goldthwaite  for  the  Relator. 

W.  8,  Benedict  and  Henry  Eenshaw  for  the  Respondent, 
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The  opinion  of  tlie  Court  was  delivered  by 

Fenner,  J.  The  facts  out  of  wliich  this  application  grows  are  briefly 
thepe : 

McCall  brought  a  petitory  action  against  Savage  to  recover  certain 
iniuiovable  property.  Savage  answered,  setting  up  general  and  special 
defenses  and  praying,  in  event  of  judgment  against  him,  that  he  be 
recognized  as  a  possessor  in  good  faith  and  as  such  entitled  to  the  value 
of  improvements  and  disbursements. 

The  district  court  rendered  judgment  rejecting  McCall's  demand  and 
the  hitter  took  an  appeal  to  the  court  of  appeals.  That  tribunal  ren- 
dered its  final  decree  as  follows:  That  there  be  judgment  in  favor  of 
plaintiff  and  against  defendant,  '<  decreeing  the  said  William  John  Mc- 
Call to  be  the  owner,  and  as  such  entitled  to  the  possession  of  the  prop- 
erty described  in  the  pleadings,"  (describing  said  property)  "and  that 
the  plaintiff's  rights  to  sue  for  and  recover  the  rents  and  revenues  of 
said  properties  be  and  the  same  are  hereby  reserved;  and  it  is  further 
ordered,  adjudged  and  decreed  that  there  be  judgment  rejecting  the 
reconvention al  demand  of  the  said  defendant,  M.  J.  Savage,  for  dis- 
bursements in  respect  of  said  above  described  properties,  as  having 
been  made  too  vaguely  and  indefinitely  in  his  pleadings  to  entitle  him 
to  make  any  proof  thereof  on  the  trial,  or  to  recover  any  judgment 
therefor  in  this  action ;  with  reservation  to  the  said  M.  J.  Savage  of  the 
riglit  to  sue  hereafter,  as  he  may  be  advised,  for  the  recovery  of  any 
disbursements  in  respect  of  said  proi>erty  ncade  by  him  and  for  which 
be  may  be  entitled  to  recover  according  to  law  in  a  proper  proceeding." 

This  decree  was  rendered  executory  by  proper  proceedings  in  the 
district  court. 

Thereupon,  Savage,  availing  himself  of  the  reserve  in  his  favor  con- 
tained in  the  decree,  brought  his  action  against  McC'all  for  his  disburse- 
ments, alleging  his  possession  in  good  faith  and  his  right  under  Article 
3453,  C.  C,  to  retain  the  property  until  he  is  reimbursed  the  expenses 
lie  has  incurred  on  it.  Further  averring  that  McCall  was  about  t4»  exe- 
cute the  foregoing  finjil  judgment  and  thereby  to  dispossess  him  with- 
<»ut  such  reimbursement,  he  applied  for  a  writ  of  injunction,  on  due 
affidavit  and  bond,  restraining  such  execution  and  dispossession  until 
the  reimbursement  claimed  was  made. 

The  judge,  after  hearing  the  parties,  concluded  that  it  would  be 
improper  for  him  to  enjoin  the  execution  of  a  final  decree  of  the  appel- 
late court  having  jurisdiction  over  liim,  which  decree  unambiguously 
recognized  McCall  as  entitled  to  be  put  in  possession  of  the  property, 
without  restraint  or  qualification,  and  he  refused  to  grant  the  injunc- 
tion. 
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Hence,  this  application  for  mandamus,  in  which  relator,  averring 
that  it  was  the  plain  duty  of  the  judge  to  issue  the  injunction,  that  hi« 
refusal  was  a  denial  of  justice  and  that  it  will  work  bim  an  irrepara- 
ble injury  for  whicb  he  bas  no  other  adequate  remedy,  appeals  to  our 
supervisory  jurisdiction  for  relief. 

The  case  falls  clearly  and  distinctly  within  the  authority  of  Nev  Or- 
leans vs.  Telephone  Company,  37  Ann.  571,  in  which,  after  full  discus- 
sion, we  reached  the  conclusion  summarized  in  the  syllabus,  ub  followe 

**In  cases  not  falling  within  tbpse  specially  provided  in  the  Code  of 
Practice  or  other  statute  as  proper  for  the  issuance  of  injunctions,  but 
based  on  the  general  discretion  vested  in  judges  to  grant  injuDctioD» 
when  necessary  to  prevent  any  injurious  act,  the  application  is  ad- 
dressed to  the  sound  and  legal  discretion  of  the  judge." 

We  search  the  articles  of  the  Code  of  Practice  and  the  statutes  with- 
out finding  any  provision  authorizing  injunction  in  the  specific  cut 
presented  by  relator,  except  the  last  clause  of  Article  303 ;  and  having 
held  that,  iis  to  applications  under  this  general  clause,  '^ discretion  is 
vested  in  the  judge  to  detemiine  wliether  the  injurious  act  set  forth  i<i 
one  proper  for  the  exercise  of  the  remedy  by  injunction,"  that  at  onct 
removes  the  case  from  the  pale  of  our  supervisory  jurisdiction.  We  ii« 
this  power  only  to  enforce  the  performance  of  duties  imposed  by  la* 
on  inferior  judges — never  to  control  their  discretion.  The  judge  had, 
the  right  to  exercise  his  discretion  in  the  matter,  and  having  done  bO 
in  evident  good  faith,  the  question  whether  he  erred  or  not  is  utterly 
irrelevant  in  this  application. 

The  case  of  State  ex  rel.  Murray  vs.  Judge,  36  Ann.  578,  on  which 
relator  relies,  contains  nothing  inconsistent  with  the  foregoing.  The 
Court  was  there  occupied  with  t»he  general  question  of  whether,  in  fl«jf 
cascj  mandamus  would  lie  to  compel  the  gi-anting  of  an  injunctioD,  and 
we  held  that,  in  *'  clear  cases,"  it  would  j  but  we,  by  no  means,  held 
that  it  would  lie  in  all  cases;  and,  indeed,  refused  it  in  that  very  case. 

It  is,  therefore,  ordered  that  the  mandamus  be  denied. 


No.  9768. 
The  State  of  Louisiana  vs.  Leon    Levy    and    Andrew    Tk£gre. 


0 


N  Application  for  Habeas  Corpus,  for  the  Privilege  of  Bail. 


Sims  dt  PochSj  for  the  Relator. 

J,  L.  Gaudet,  District  Attorney,  and  F.  C'  Zackarie,  contra. 
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Br  Mr,  Justice  Poch£  ;    Mr.  Justice  Todd  coDcarring ; 

CouKideriDg  that  the  commitment  under  which  the  defendantn  are 
held  in  cnstody  enianatee  from  tlie  Jud/s^e  of  the  Twenty-second  Judi- 
cial District  Court,  a  court  of  general  jurisdiction  aud  of  special  juris- 
diction in  tlie  iireniiseH,  and  that  the  same  was  issued  after  a  thorougli 
iiivliniiuarj  eXfimination,  at  wliicli  the  accused  introduced  evidence, 
and  were  heard  Uy  counsel ; 

Considering  tliat  the  power  of  the  Judges  of  the  Supreme  Court  of 
this  State  to  iKsue  and  entertain  writs  of  JiabecLS  corpus,  is  one  of  origi- 
nal jurisdiction,  concurrent  wicti,  and  not  superior  to,  the  same  power 
which  is  vested  in  district  judges,  (Constitution,  arts.  89  and  115),  and 
that  the  attempt  of  a  judge  or  judges  of  the  Supreme  Court  to  review 
tlie  commitment,  shown  to  be  regular  and  legal  in  form,  issued  by  a 
competent  district  judge,  would  be  in  reality  a  sort  of  collateral  appeal, 
not  granted  by  law  or  sanctioned  by  the  Constitution,  (Church  on 
Habeas  Corpus,  p.  304,  and  authorities  therein  cited ;)  it  must  be  held 
that  the  judges  of  the  Supreme  Court  are  powerless  to  review  the 
commitment  of  the  district  judge,  when  it  is  issued  after  a  prelimi- 
nary examination,  and  that,  therefore,  the  relief  herein  prayed  for 
cannot  be  granted. 

It  is,  therefore,  ordered  that  the  application  for  a  habeas  carpus  made 

in  this  case,  be  dismissed,  and  that  the  application  of  the  defendants 

to  be  admitted  to  bail  be  denied. 

F.  P.  POCHE, 

R.  B.  TODD, 

*  Associate  Justices. 


0 


No.  9771. 
The  State  op  Louisiana  vs.  Stephen  Morales. 
N  Application  for  Bail  by  Writ  of  Habeas  Corpus. 


David  N.  Bai-row,  for  the  Relator. 
Aleoc,  Hubert,  District  Attorney,  contra. 


By  Mu.  Justice  Poch^  ;   Mr.  Justice  Todd  concurring : 

After  a  preliminary  examination  by  the  district  judge  for  the  parish 

o\'  Iberville,  on  a  charge  of  murder,  the  accused  was  committed  for 

trial  without  the  benefit  of  bail,  hence  his  present  application  for  bail 

by  means  of  the  writ  of  habeas  corpus,  on  the  allegation  that  the 
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testimony  produced  against  hiiu  did  not  render  the  proof  evideut  or 
the  presumption  great  tliat  he  was  guilt^^  of  murder,  tis  charged. 

The  record  shows  that  the  preliminary  examination  was  ordered  at 
his  own  instance,  that  it  was  thorough  and  legal,  and  that  he  visa 
heard  by  counsel;  hence,  that  examination  answers  all  the  piirpofies 
contemplated  by  law  to  be  afforded  by  the  writ  of  habc^as  corpus ;  and 
the  evident  object  of  the  present  application  Is  to  obtain  a  review  of 
the  finding  and  order  of  the  district  judge.  *'  The  great  and  primary 
object  of  the  writ  of  habeas  corpus  is  to  afford  judicial  relief  to  parties 
who  are  illegally  deprived  of  their  liberty."  State  ex  rel.  Condeu  v«. 
Sheriff,  36  Ann.  856. 

In  this  case  the  accused  has  had  judicial  action  by  competent  au- 
thority, on  his  application  for  bail,  and  it  does  not  appear  that  lie 
is  illegally  deprived  of  liis  liberty.  Unless  glaring  injustice  has  been 
done  to  an  accused  by  a  district  judge  in  a  preliminary  examinatiou, 
the  judges  of  the  Supreme  Court  will  not  feel  authorized  to  reA'erse 
the  order  therein  rendered,  by  means  of  the  writ  of  habeas  corpus. 

The  circumstances  surrounding  this  application  are  almost  identical 
with  the  facts  in  the  case  of  the  State  vs.  Levy  and  Tregre,  recently 
discussed,  and  the  present  application,  must,  as  it  should,  share  the 
same  fate. 

It  is,  therefore,  ordered  that  the  defendant's  application  for  bail  be 
denied,  that  the  proceedings  for  habeas  corpus  be  dismissed. 


I  38    020 
47  1(101 

':r; :,  No.  9841. 

88     mS 

^    »77j     The  State  ex  rel.  J.  L.  Smith  vs.  The  Judge  of  the  Ekjhteesth 
District  Court,  Parish  of  St.  Tammany. 

Exceptions  to  the  Jorm  of  prooeedingA  do  not  draw  in  qae«tion  the  Jarisdiction  of  the 

coart. 
It  is  not  until  an  exception  to  thejnrisdiction  of  an  inferior  court  hus  been  filed  and  illef^ftllj 

overmled  that  a  prohibition  lies  from  this  Court. 

\    PPLICATION  for  Certiorari  and  Prohibition. 


White  &  Saunders,  F,  A,  fhtyol  and  W.  B.  Lancaster  for  the  RehUor. 
Respondent  in  propria  persona. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.    This  is  an  application  for  a  prohibition. 
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The  relator  complains  that  the  district  court  has  illegally  overruled 
an  exception  to  its  jurisdiction,  and  that  it  persists  in  passing  on  the 
nients  of  the  controversy. 

The  district  judge  denies  the.  filing  of  such  exception  and  claims  that 
he  has  a  nght  to  hear  and  determine  the  case. 

The  suit  is  one  in  which  the  election  of  relator  as  mayor  of  Mande- 
ville  is  contested  by  one  who  pretends  to  have  been  elected  to  that 
office. 

The  exception  wliich  was  filed  charges: 

1st.  That  plaintiff's  petition  was  not  filed  in  compliance  with  the 
law  governing  contested  elections,  and  does  not  disclose  a  cause  of 
action  ; 

2d.     That  it  was  not  filed  in  due  time,  is  vague  and  indefinite ; 

3d.  Tliat  it  was  not  accompanied  by  the  petition  of  voters  required 
by  law,  and  the  defendant  reserved  his  right  to  answer  to  the  merits. 

Those  exceptions  cannot  be  viewed  as  questioning  the  jurisdiction 
<»f  the  court  over  the  controversy.  Far  from  doing  so,  they  invoke  its 
exercise  for  the  dismissal  of  the  proceedings  as  irregular  in  point  of 
form. 

It  has  been  repeatedly  held  that  it  is  not  until  a  formal  exception  or 
objection  to  the  want  of  jurisdiction  of  the  court  has  been  filed  or  made, 
and  illegally  overruled,  that  a  prohibition  will  issne. 

The  ruling  in  35  Ann.  1104,  does  not  apply  to  the  instant  one. 

It  is  therefore  ordered  that  the  restraining  order  herein  made  be 
rescinded,  and  that  the  application  be  dismissed  with  costs. 


« 


No.  9773.  %  m\ 

The  Statr  ex   rel.  B.  D.  Wood  &  Bro.  vs.  The  Judge  of  the 
Fourth  City  Court  of  New  Orleans. 

Where  a  conrt  actn  clearly  within  the  boanda  ot  its  Jarisdiction.  and  no  vital  defects  or 
irregularities  mark  the  proceedings  in  a  case  before  it,  this  Conrt  will  not,  under  its 
supervisory  powers,  annul  the  judgment  rendered  in  snch  case  though  it  may  be  con- 
trary to  the  law  and  the  evidence. 

Inferior  courts  should,  as  a  rule,  respect  the  deci8iozi8  of  appellate  courts  and  be  guided  by 
their  authority;  but  though  it  may  be  charged  that  the  Judge  of  au  inferior  court  has 
refused  to  be  governed  by  the  decree  of  the  appellate  court,  on  an  appeal  from  one  of  his 
own  judgments  in  his  (the  inferior  Judge's)  deciBions  in  other  like  cases  before  him,  this 
Court  is  without  power  to  compel  him  to  conform  his  action  and  conclusions  to  the  views 
of  snoh  higher  tribunal . 

PPLICATION  for  Certiorari  and  Prohibition. 


A' 
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W,  8.  Beniedici  and  Henry  Benshaw  for  the  Relators. 
T.  M.  Gill  for  the  Respondent. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  relators,  feeling  aggrieved  by  the  action  of  the  re- 
spondent judge  with  respect  to  certain  suits  brought  before  Ms  court 
against  the  relators  by  one  James  Sweeney,  and  judgments  rendered 
therein,  seeks  relief  therefrom  by  means  of  writs  of  certiorari,  prokHn- 
tion  and  mandamus.  The  facts  relating  to  said  proceedings,  and  the 
matters  complained  of  and  the  causes  of  complaint,  are  almost  iden- 
tical with  those  reported  in  the  opinion  delivered  by  this  Conrt  in  ft 
case  of  a  similar  title  and  between  the  same  parties.  38  Ann.  377.  In 
that  case  the  relief  asked  was  denied. 

There,  as  in  this  instance,  the  relator  charged  in  substance  that  the 
plaintiff,  in  the  suits  filed  in  the  respondent's  court,  had  subdivided  a 
large  claim  as  alleged  indebtedness  of  the  relators  into  small  sums  :u)d 
had  instituted  separate  suits  on  the  same — the  amounts  being  unap- 
pealable; that  judgments  had  been  rendered  therein  coiitrary  to  the 
law  and  the  evidence;  that  this  mode  of  procedure  was  adopted  in 
order  that  the  relator  should  be  uuable  to  get  relief  from  the  illegal 
judgments  by  appeal;  and  that  with  the  same  \iew  the  judge  refused 
to  consolidate  the  cases,  although  the  demands  therein  were  but  parts 
of  the  same  alleged  debt. 

The  only  further  ground  of  relief  that  he  relies  on  in  the  present 
application  is  in  effect  that,  since  the  decision  of  this  Court  in  tlie  [»Te- 
vious  case  mentioned,  one  of  the  numerous  suits  before  the  respon- 
dent's court  wa«  found  to  be  appealable  and  that  an  appeal  had  been 
taken  from  the  judgment  rendered  therein;  »nd  that  on  appeal  the 
judgment  appealed  from  had  been  reversed;  that  a  copy  of  this  judg- 
ment of  the  appellate  court  had  been  exhibited  to  the  respondent  judge, 
but  that  he  had  persisted  in  rendering  in  the  remaining  cases  pending 
before  him  similar  judgments  to  his  former  ones. 

It  was  also  urged  that  the  respondent  had  likewise  disregarded  a 
decision  of  this  Court  which  was  favorable  to  the  rights  of  the  relator 
in  the  suits  of  Swinney  against  him  referred  to. 

After  mature  consideration,  we  have  reached  the  conclusion  that  tlie 
further  grounds  urged  in  the  application  now  before  us,  beyond  those 
presented  by  the  relator  in  the  previous  case  referred  to,  do  not  bring 
him  within  the  scope  of  the  sui>ervi8ory  powers  that  may  be  exercised 
by  this  Court  over  the  proceedings  of  inferior  tribunals. 

Each  one  of  the  suits  instituted  before  the  respondent  judge,  as  was 
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Baid  in  the  previous  case  decided  by  us,  was  clearly  within  his  juris  - 
diction,  and  there  is  no  charge  of  the  want  of  citation  or  any  other  vital 
irregularity  in  the  proceedings. 

As  to  the  case  appealed  to  the  district  court  and  the  judgment  therein 
reversed,  tliere  is  nothing  in  the  record  before  us  to  show  us  what  facts 
were  proved  and  what  issues  of  law  were  presented  either  in  the  court 
of  the  first  instance  or  in  the  appellate  court  where  the  case  was  tried 
de  novo  J  and  there  may  have  been  just  reasons  resulting  from  further 
or  additional  evidence  or  new  legal  questions  presented  justifying  the 
judgment  of  the  latter  tribunal. 

There  are  no  transcripts  of  the  proceedings  and  evidence  in  the  two 
counts  to  enable  us  to  verify  the  allegations  of  the  relator  that  the  case 
was  tried  upon  the  same  evidence  and  legal  issues.  So  that  the  rever- 
sal of  the  judgment  rendered  by  the  respondent  judge  in  a  single  case 
cannot  be  held  as  conclusive  that  his  conduct  was  arbitrary,  illegal  and 
unwarranted  in  the  other  cases  as  cliarged.  If  in  the  case  appealed 
there  had  been  a  decree  remanding  the  case  and  requiring  the  respon- 
dent judge  to  render  some  special  judgment  or  do  some  specified  act 
with  reference  thereto,  and  he  had  refused  to  do  it,  then  there  might 
have  been  some  reason  for  the  interposition  of  a  higher  court;  but  the 
judgment  of  the  superior  court  in  a  single  case  was  no  imperative  man- 
date to  him  to  render  a  like  judgment  in  similar  cases,  nor  operated  to 
entirely  override  and  control  his  judicial  discretion  in  such  cases. 

Putting  it  in  the  most  favorable  light  for  the  relator,  whilst  it  is 
proper  as  a  general  rule  that  the  judges  of  all  inferior  courts  should 
respect  the  authority  of  the  appellate  courts  and  be  ruled  by  their  deci- 
sions, we  find  no  warrant  in  this  Court,  at  least  under  the  circumstan- 
ces presen*:ed  in  this  case,  to  compel  them  to  do  it. 

The  restraining  order  heretofore  issued  is  therefore  set  aside,  and  the 
application  for  the  writs  mentioned  is  denied  at  the  costs  of  the  relator. 


No.  9831. 

The  State  ex  rel.  James  S.  Gaynor  vs.  S.  Charles  Young, 

JcDGK  OF  Ninth  Judicial  District. 

A  maDdanins  lies  to  compel  the  perfornoance  of  daties  pnrely  ministerial  iu  their  nature 
and  so  clear  and  specific  that  no  element  of  discretion  is  left  in  their  performance. 
It  will  lie  to  judges  of  inferior  courts,  in  oider  to  require  them  to  do  justice  aocording 
to  the  powers  of  their  office,  whenever  they  have  dela%  ed  acting;  and  to  prevent  a  denial 
of  Ju'tice;  and  when  the  law  has  assigned  no  relief  by  the  ordinary  means;  and  when 
Justice  and  reason  require  that  some  mode  shonld  exist  of  redressing  a  wrong  or  an 
abuse  of  any  nature  whatever. 
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3.  The  writ  will  i-aue  to  compel  a  dixtrict  judjse  to  jiraotan  injuoction  reatrnining  a  tai 
coIl«>ctor  from  cnllectiDj;  the  tax  of  fifty  cente  per  bale  on  cotton  within  the  Fiftb  Levet) 
District,  authorized  by  Act  44  of  1886,  until  ItR  alleged  unconstitutionality  can  be  jadi- 
cially  determined. 


A 


PPLICATION  for  Mandamus. 


L.  F,  Mason,  Ph,  Hough,  Wm,  T.  Martin,  Conner  &  Conner  aut!  Elam 
dt  Luce,  for  the  Relator. 

Steele,  Garrett  &  Dagg  for  the  Respondent. 


Tlie  opinion  of  the  Court  was  delivered  by 

Watkjns,  J.  Relator  applied  to  the  respondent  judge  for  an  onler 
granting  a  writ  of  injunction  restraining  and  prohibiting  the  tax  col- 
lector of  the  parish  of  Concordia,  and  the  Board  of  Levee  Coniniiw-iou- 
urs  for  the  Fifth  Levee  District,  "from  proceeding  further  in  rhe 
collection  and  enforcement"  of  the  tax  of  fifty  ceots  per  bale  upon 
350  bales  of  cotton  by  him  produced  on  his  plantation  in  that  parish 
during  the  year  1886,  and  authorized  to  be  assessed,  levied  and  col- 
lected under  and  by  virtue  of  Act  44  of  1886.  His  petition  is  annexed, 
in  which  he  demands  an  injunction  upon  the  following  grounds  sub- 
stantially, viz : 

That  the  Board  of  Levee  Commissioners  of  the  Fifth  Levee  District 
"have  levied  a  tax  of  five  mills  on  the  dollar  on  all  the  taxable  prop- 
erty in  said  district,  and  a  tax  of  five  cents  on  each  and  every  acre  of 
land  in  said  district,  and  fifty  cents  per  bale  on  each  and  every  bale  of 
cotton  in  said  district,"  and  particularly  upon  his  350  bales,  and  which 
alone  amounts  to  $175 ;  and  he  avers  that,  under  the  rules  and  regula- 
tions of  said  board,  said  tax  is  due,  demandable  and  exigible;  and  that 
the  tax  collector  is  collecting,  and  att-empting  to  collect  and  enforce, 
the  said  cotton  tax  upon  his  cotton;  "and  threatens  to  seize  and  sell, 
and  will  seize  and  sell,  the  said  cott-on  *  •  *  to  enforce  the  pay- 
ment of  said  tax;  •  «  «  and  the  said  tax  collector  is  authorized 
and  commanded  by  the  said  levee  board  to  enforce  and  collect  the 
same,"  etc.  He  "avers  that  said  T.  K.  Green,  tax  collector,  has  dep- 
uties stationed  at  all  the  points  where  plaintiff  ships  his  cotton,  to  for- 
bid and  prevent  plaintiff  from  shipping  his  said  cotton,  except  on 
payment  of  said    ♦     •     *     tax." 

He  "  avers  that  said  Levee  Board,  under  their  rules  and  regnlatioiis, 
have  prohibited  and  forbidden  all  steamboats,  railroads  and  commou 
carriers,  under  a  severe  penalty,  to  remove  or  transfer  said  cotton. 
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*  *  *  except  upon  the  payment  of  said  *  *  ♦  cotton  tax," — 
all  in  pursuance  of  the  provisions  of  Act  44  of  1886. 

Petitioner  avers  that  said  act  is  unconstitutional,  null  and  void,  and 
the  assessment  of  taxes  thereunder  is  illegal,  for  various  reasons,  viz: 

1st.  That  it  is  in  violation  of  Article  46  of  the  Constitution,  being  a 
local  or  special  statute  having  effect  only  in  the  parishes  composing  the 
Fifth  Levee  District,  and  no  notice  was  given  as  required  by  Article  48 
of  the  Constitution. 

2d.  That  said  act  violat<*8  Article  203  of  the  Constitution,  which 
requires  that  all  taxes  assessed  shall  be  equal  and  unifonn — said  cotton 
tax  being  neither  equal  nor  uniform. 

3d.  That  said  act  authorizing  the  levy  of  said  cotton  tax  was  an 
interference  with,  and  a  regulation  of,  commerce  between  the  States, 
and  is  in  violation  of,  and  in  conflict  with,  the  Constitution  of  the 
United  States. 

4th.  That  said  act  is  in  violation  of  Article  214  of  the  Constitution 
of  the  State,  which  limits  taxation  within  a  levee  district,  by  the  com- 
missioners thereof,  to  five  mills  on  the  dollar  of  valuation — and  that 
said  cotton  tax  is  in  excess  thereof. 

5th.  That  said  act  embraces  more  than  one  object  in  its  title,  and  is 
in  violation  of  Article  29  of  tlie  Constitution. 

This  petition  was  accompanied  by  proper  affidavit  and  suitable  bondj 
yet  the  respondent  judge  declined  to  grant  the  order  prayed  for,  in 
these  words,  viz : 

'*  I  decline  to  order  a  writ  of  injunction  to  issue  as  applied  for  in  the 
foregoing  petition  for  the  reason  that  I  do  not  consider  that  the  aver- 
ments of  the  petition  authorize  a  writ  of  injunction  to  issue  as  prayed 
for." 

Relator  further  charges  that  not  only  has  said  judge  refused  to  grant 
said  injunction,  **but  he  has  instructed  and  commanded  M.A.Joyce, 
clerk,''  *  •  *■  iu  the  absence  of  ^^  himself  from  the  parish,  ♦  ♦  ♦ 
to  deny  and  refuse  to  gi-ant  any  writ  of  injunction  or  restraining  order" 
t4>him;  and  has  threatened  to  punish  said  clerk  for  contempt  if  ho 
did ;  and,  that  said  clerk,  acting  under  the  respondent's  instructions, 
has  refused  to  grant  the  same. 

He  alleges  that  said  refusal  and  denial  of  said  judge,  under  the  cir- 
cumstances detailed,  is  a  denial  of  justice  and  operates  a  deprivation 
of  his  legal  rights  and  works  him  great  injury. 

The  respondent  judge  for  answer  admits  this  refas.al  to  grant  the  in- 
junction prayed  for,  and  justifies  his  action  on  the  grounds,  viz : 
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1st.  "  That  no  allegadoii  in  the  petition  proReut^  that  the  Levee 
Board,  one  of  the  defendants  in  injunction,  was  domiciled  in  Concordia 
parisli ;  nor  was  there  an  allegation  that  &aid  board  had  committed 
any  trespaas  in  said  parish,  or  that  they  had  done  any  act  therein  for 
which  any  action  for  damages  lay,"  and  that  there  wag  nothing  to 
show  "  that  the  court  of  that  parish  had  jurisdiction." 

2d.  That  a  writ  of  injunction  'does  not  lie  in  such  a  case,  until  a 
seizure  has  been  made,  *'  or  at  least,  the  allegations  of  the  petition 
should  show  that  the  taxes  are  due,  and  steps  have  been  taken  to  en- 
force payment. 

3d.  *'  The  allegations  of  plaintiff's  petition  are  too  vague  and  in- 
definite to  authorize  the  issuance  of  the  writ."     ♦     *     • 

4th.  "  Instead  of  preserving  the  rights  of  all  parties,  the  injunc- 
tion, if  granted,  would  practically  annul,  in  advance  of  a  judicial  de- 
cree, a  prohibitory  law,  and  deprive  the  Levee  Board  of  the  security 
which  the  law  gives  them  on  the  cotton." 

5th.  **  As  the  ordinances  of  the  Levee  Board  are  not  annexed  to 
the  petition,  and  are  not  referred  to  in  such  a  way  that  the  court  can 
determine  what  regulations  have  been  made  for  the  collection  of  the 
tax«  it  is  impossible  to  tell  what  the  tax  collector  and  the  board  are 
restrained  from  doing,"  etc. 

Respondent  then  concludes  by  saying  :  **  Respondent  may  have  been 
of  the  opinion  that  act  44  of  1886,  was  entirely  constitutional;  if  so, 
was  he  under  any  legal  obligation  to  restrain  its  enforcement,  because 
some  litigant  was  willing  to  swear  that,  in  his  opinion^  the  law  was 
unconstitutional  ?" 

C.  P.  296  provides :  "  Injunction  *  •  •  is  a  mandate  obtained 
from  a  court  by  a  plaintiff,  prohibiting  one  from  doing  an  act  which 
he  contends  nutyhe  injurious  to  him,  or  impair  a  right  which  he  claims." 

It  is  not  necessary,  in  order  that  ho  be  entitled  to  the  writ,  that  the 
act  complained  of  be  absolutely  injurious  per  se,  or  that  the  right  he 
claims  shall  be  really  and  actually  impaired. 

C.  P.  298.10  provides  that  '*  the  injumtion  must  be  granted  •  •  • 
to  stay  execution  •  »  ♦  when  the  sheriff  is  proceeding  on  the  ex- 
ecution contrary  to  some  provision  of  law,"  et^c. 

In  Shannon  vs.  Lane,  33  Ann.  491,  this  court  said:  "Proceedings 
for  the  assessment  and  collection  of  taxes  are  assimilated,  in  many 
respects,  to  judicial  proceedings,  for  which  they  are  regarded  as  sab- 
stitntes. 

**  The  assessment,  the  record  of  the  delinquent  lists,  and  the  tax 
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collector's  sale  are  tbe  respective  equivalents  of  jadgnient,  seixure  and 
execution  sale/' 

Hence,  this  application  for  an  iujuuctiou  is  not  one  addressed  to  tlie 
di8creti<yn  of  the  jud^e  to  wboni  it  was  made. 

Tn  making  a  comparison  between  tbe  writs  of  mandamus  and  in- 
junction, it  was  very  correctly  said  in  Hij^b's  Extraordinary  Le^al 
Remedies :  "  An  injunction  is  essentially  a  preventive  remedy,  man- 
damns  a  remedial  one. 

"  Tbe  former  is  usually  employed  to  prevent /titwrc  injury,  tbe  latter 
to  redress  past  grievances. 

*'  Tbe  functions  of  an  injunction  are  to  restrain  motion,  and  enforce 
inaction,  tbose  of  a  niandamus  to  set  in  motion  and  compel  action. 

"  In  tbis  sense  an  injunction  may  be  regafded  as  a  conservative  rem- 
edy, mandamus  as  an  active  one. 

**  Tbe  former  preserves  matters  in  sfatM  quo,  wbile  tbe  very  object  of 
tbe  latter  is  to  cbange  tbe  status  of  affairs,  and  to  substitute  action  for 
inaction."     Sec.  6. 

Mandamus  is  not  nec«*ftsarily  conclusive  as  to  tbe  rigbt  in  contro- 
versy.    Ihidy  sec.  11. 

Mandamus  will  only  He  to  compel  *'tbe  performance  of  duties  purely 
ministenal  in  tbeir  nature,  and  so  clear  and  specific  tbat  no  element  of 
discretion  is  left  in  tbeir  performance )  but  tbat  as  to  all  acts  or  duties 
necessarily  calling  for  tbe  exercise  of  judgment  and  discretion,  on  tbe 
part  of  tbe  oflBcer  or  body,  at  wbose  bands  tbeir-  performance  is  re- 
quired, mandamus  will  not  lie."    lb.,  sec.  24. 

Ministerial  acts  are  tbose  wbicb  are  peremptory  and  absolute  io 
tbeir  character.     lb.,  sec.  34. 

-  Mandamus  will  lie  **  to  tbe  judges  of  any  inferior  courts,  command- 
ing and  requiring  tbem  to  do  justice  according  to  the  powers  of  tbeir 
office  whenever  they  have  delayed  acting."     lb.,  sec.  148. 

It  only  lies  to  compel  tbe  court  to  act ;  does  not  prescribe  judgment, 
lb.,  S3C.  149. 

The  object  of  tbis  writ  is  **  to  prevent  a  denial  of  justice  ♦  •  • 
and  should,  therefore,  be  issued  in  all  cases  where  tbe  law  has  as- 
signed no  relief  by  tbe  ordinary  means,  and  where  justice  and  reason 
require  that  some  mode  should  exist  of  redressing  a  wrong,  or  an 
abuse  of  any  nature  whatever ^    C.  P.  830. 

Under  the  circumstances  detailed  in  relator's  petition  for  injunction 
we  think  he  was  clearly'  entitled  to  tlie  writ. 

This  case  comen  clearly  within  tbe  principle  announced  in  29  Ann. 
795.     Beebe  vs.  Guinault. 
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The  respondeut'B  objection  th;it  rbe  relator's  petition  for  injunction 
did  not  disclofle  jurisdiction  in  his  court,  in  untenable.  The  act  iu 
question  coufers  upon  the  sheriff  and  ex-officio  tax  collector  power  to 
collect  said  cotton  tax  in  terms. 

This  tax  is  alleged  to  have  been  assessed  by  the  Levee  Board,  aod 
same  was  then  iu  process  of  collection  by  the  tax  collector  under  in- 
structions from  the  boani,  in  the  parish  of  Concordia,  where  the  i"ela- 
tor  and  his  cotton  then  resided.  The  residence  of  the  Hoard  of 
Levee  Commissioners,  nor  that  of  the  members  thereof,  cannot  con- 
trol the  jurisdiction.  23  Ann.  557,  Simpson  vs.  Hope,  Sheriff,  and 
other  like  authorities. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  writ  of  man- 
damus be  made  peremptory,  at  the  cost  of  respondents. 


88    9:M| 

iii^^^l  No.  9798. 

The  State  of  Louisiana  vs.  Joseph  Stephens. 

An  appeal  retuniable  at  New  Orleans  on  the  flrst  Monday  in  November  in  a  criminal  caw. 
which  ought  to  hare  been  made  returnable  at  Shrereport  at  the  opening  of  the  term, 
will  be  dismissed,  where  it  is  apparent  that  tha  retnm  day  is  Bnggeiit«d  by  appellant 
in  thci  body  of  his  motion. 

It  will  not  relieve  the  appellant  even  if  the  retnm  day  was  suggested  by  the  Jud^e. 

The  error  of  the  Judge  was  accepted  and  beoame  that  of  the  appellant,  and  is  a  fault  im- 
putable to  him. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Roman,  J. 


M.  J,  Cunningliam^  Attorney  General,  and   Lionel  Adams,  District 
Attorney,  for  the  State,  Appellee  : 

1 .  An  appeal  in  a  criminal  case  will  be  dismissed,  propria  nutta  when  made  returnable  on 
appellant's  suggestion  at  an  improper  time  and  place.  38  Ann.  34,  43.  363 :  36  Ann.  865 ; 
35  Ann.  980 ;  32  Ann.  692.  542  :  27  Ann.  540. 

2.  "Violently"  is  equiralent  to  '-forcible,"  and  conveys  with  technical  accuracy  the  Idw 
of  force  as  involved  in  the  crime  of  rape  Therefore,  in  sn  indictment  for  assault  ivlth 
intent  to  commit  rape,  the  term  "bj-  force"  is  not  sacramental,  but  maj*  be  supplied  by 
the  word  '-violently."  32  Ann.  336:  Archb.  P.  and  P.  (Pomeroy's  notes)  p.  1011: 
Wbar.  Prec.  of  Indictment  and  Pleas,  sec.  253  :  Stark  C  P.  439 ;  1  Mood.  C.  C.  179;  « 
and  P.  521  ;  1  Whart.  Cr.  Law,  sec.  573 ;  12  S.  and  R  «9 ;  8  Gray  859 ;  S.  P.  67 ;  N.  C  55, 

3.  No  rule  exacts  from  a  Judge  the  adoption  of  the  very  language  snggaated  by  ooonsel 
for  the  accused  in  ii'Mtnictions  to  the  jury  which  the  latter  may  seek  from  the  court. 
Nothing  more  can  be  required  of  the  trial  judge  than  to  embody  in  charge  the  substan- 
tial meaning  of  an  established  principle  of  law  invoked  by  the  accused .  35  Ann-  llM. 
970,  1150. 
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4.  A.  ludge  not  ouly  may.  but  shoald.  refuse  to  charge  an  abstract  legal  proposition,  which 
has  no  bearing  on  the  case  on  trial,  whether  the  proposition  be  correct  or  incorrect.  35 
Ann.  970,  T74.  1043  ;  37  Ann.  443,  57G ;  38  Ann   41. 

The  bill  of  exception  must  £how  that  defendant  asked  for  iDstnictions  which  had  a  mater- 
ial bearing  on  the  case,  and  that  ho  did  not  require  the  court  to  charge  upon  abstract 
principles  of  h&w.    C  Ann.  287 ;  12  Ann.  679 ;  83  Ann.  425 ;  34  Ann.  1084 ;  35  Ann.  770. 

J»  J,  Foley  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  Attorney  General  asks  tlie  dismissal  of  this 
appeal,  because  made  returnable  on  an  improper  day,  at  the  suggestion 
of  appellant. 

The  sentence  was  passed  on  the  2d  of  September,  and  the  appeal 
was  moved  for  in  writing  on  the  14th  following,  the  court  acting  on  the 
motion  which  merely  asks  for  the  appeal,  suggesting  the  return  day. 
It  is  not  followed,  as  motions  usually  are,  by  the  order  of  the  court 
granting  the  appeal,  returnable  to  this  Court  at  the  city  of  New  Or- 
leans on  the  first  Monday  of  November,  the  day  suggested  in  the  body 
of  the  motion  of  appeal,  under  the  signature  of  counsel  for  defendant. 

The  appeal  ought  to  have  been  made  returnable  to  this  Court  at 
Shreveport  on  the  second  Monday  of  October  following,  it  being  the 
place  and  time  where  this  Court  was  fir.st  to  hold  se.Hsiou  after  the 
passing  of  sentence.  Act  No.  30  of  1878,  sees.  1, 3, 4 ;  State  vs.  Laqu^, 
37  Ann.  853;  State  vs.  Burns,  363. 

Counsel  for  appellant  offered  to  file  an  affidavit  to  show  that  it  was 
at  the  suggestion  of  the  judge  that  the  appeal  moved  for  was  made 
returnable  at  New  Orleans. 

He  was  not  permitted  to  do  so,  for  the  reason  that,  conceding  the 
fact,  the  suggestion  instead  of  being  declined  was  accepted,  and  thus 
the  error  of  the  judge  became  that  of  the  appellant,  to  whom  it  is 
imputable. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  with 
costs. 

Fenner,  J.,  dissents. 


On  Application  fob  Rehearing. 

Watkins,  J.  This  application  is  made  on  the  sole  ground  that,  in 
dismissing  the  appeal,  the  opinion  of  the  Court  misinterpreted  Act 
30  of  1878,  section  4  of  which  is,  as  appellant's  counsel  insists,  as  fol- 
lows, to- wit: 

''That  all  such  appeals  shall  be  made  returnable  to  the  Supreme 
59 
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Court  within  ten  days  after  granting  the  order  of  appeal,  whenever  the 
said  Court  may  be  in  session  on  the  return  day  thereof.'^ 

He  argues  therefrom  that,  inasmuch  as  the  order  of  appeal  under 
consideration  was  granted  on  the  14th  of  September,  1886,  at  a  time 
when  this  Court  was  not  in  session,  the  same  was  properly  made  re- 
turnable to  this  Court  at  its  session  on  the  first  Monday  in  November, 
in  this  city,  as  it  was. 

This  question  has  never  been,  in  terms,  decided ;  but  it  has,  fre- 
quently, in  effect. 

The  word  '^whenever,''  as  employed  in  the  Act,  is  meaningless,  and 
destroys  its  sense. 

Researches  have  clearly  satisfied  us  that  the  word  used  in  the  text 
of  the  original  act  is  wherever. 

In  construing  that  statute,  as  printed  in  the  volume  published,  this 
Court  has  invariably  given  it  effect  ae  written  in  the  text 

In  cases  quite  similar  to  this  one,  it  has  been  held  that  appeals 
should  have  been  made  returnable  to  this  Court  at  its  term  first  con- 
vening thereafter.  That  ruling  is  in  strict  keeping  with  the  spirit  of 
tho  law,  and  in  harmony  with  the  evident  intention  of  the  legislature. 

Rehearing  refused. 


No.  9746. 
M.  DeLucas  vs.  New  Orleans  and  Carrollton   Railroad  Com- 
pany. 

Railroad.compaoies,  as  public  oarrien,  have  the  tigbt  to  ^eot  passengers  from  their  can 
for  non-compliance  with  their  reasonable  rules. 

The  rules  of  a  city  railroad  company,  acting  under  a  contract  with  the  city,  which  requires 
the  company  to  carry  passengers  oyer  two  sections  of  its  line  for  one  fare,  wfaloh  r»> 
quires  such  passenger  to  keep  and  show,  undetaohed  by  him,  a  coupon  ticket,  as  a 
voucher  of  his  right  to  continue  on  the  car  beyond  a  given  point,  are  reasonable  in  law. 

Any  passenger  refusing  to  comply  with  said  rules  may  be  ejected  fh>m  the  car. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 


B,  H.  Downing  and  F.  Keman,  for  Plaintiff  and  Appellant. 

John  M,  Bonner,  for  Defendant  and  Appellee  : 

1 .    Carriers  of  passengers  have  the  right  to  make  reasonable  rules  and  regulations  for  the 

management  of  their  business. 
S.    The  rule,  requiring  the  blue  coupon  to  remain  on  the  strip  of  tickets  until  detached  by 

the  collector  at  Napoleon  Avenue,  under  the  double  system  of  fare  and  tXie  changing  of 
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bU  the  drivers,  where  the  second  fare  is  collected,  is  not  only  reasonable  bat  is  abso- 
lutely necessary  to  secure  the  collection  of  the  second  fkre. 

3.  PasseDf^ers  are  bonnd  to  observe  the  reasonable  ntles  and  regolations  of  the  carrier, 
and  should  be  expelled  from  the  oar  for  disobedience  of  them.  Hutchinson  on  Carriers, 
$$  S69  to  573,  587,  568,  590;  71  Pa.  St.  433;  56  N.  Y.  300;  15  N.  Y.  464;  51  N.  Y.  105;  43 
Am.  R.  669 ;  34  Am.  B.  377 ;  35  Am.  R.  278 ;  C.  L.  J  ,  vol.  18,  p.  394  ;  135  Mass.  407 : 
Wood  on  Railways,  p.  1489;  Thompson  on  Carriers  of  Passengers,  pp  340,  375;  33 
Howard  Pr.  R.,  p.  337. 

4.  When  expulsion  is  wrongful  and  unaccompanied  with  aggravatlag  circumstances,  the 
measnre  of  damages  is  the  actual  loss  unstained  by  the  expulsion.  Rorer  on  R.  R.,  vol. 
8,  p.  865.  $  15  ;  Wood  on  Railways,  pp.  1433,  1439 ;  33  Ohio  St,  p.  21 ;  39  Ohio  St.  139,  134  : 
75  HL.  135,  133 ;  4  Wal.  605 ;  15  N.  Y.  464 ;  56  N.  Y.  300. 

This  la  an  action  brought  by  the  plaintiff  against  the  defendant  to  recover  the  sum  of 

$5000  as  damages  for  being  ^ected  from  one  of  defendant's  cars. 
The  plaintiff  obtained  three  small  verdicts  from  three  different  Juries,  before  the  lower 

court,  each  of  which  was  promptly  set  aside  by  the  trial  Judge. 
The  case  was  then  submitted  to  the  court  on  the  evidence  and  Judgment  was  rendered  in 

favor  of  defendant. 
Trom  that  Judgment  the  plaintiff  prosecnten  this  appeal . 


The  opinion  of  the  Court  was  delivered  by 

Pooh£,  J.  Plaintiff  seeks  to  recover  damages  in  the  sum  of  five 
thousand  dollars  against  the  defendant,  for  having  been  illegally  and 
violently  ejected  by  one  of  the  company's  employees  from  one  of  its 
cars  on  which  he  was  a  passenger. 

He  prosecntes  this  appeal  from  an  adverse  judgment.  Verdicts  ren- 
dered in  his  favor  by  two  different  juries  had  been  set  aside  by  the 
judge  of  the  district  court,  wlio  was  finally  authorized  by  consent  to 
try  the  case  without  a  jury. 

It  appears,  from  the  record,  that  under  a  contract  with  the  city  of 
New  Orleans,  the  defendant  company  obtained  its  franchise  to  run 
passenger  cars  from  Canal  street  to  CarroUton,  formerly  a  suburban 
village,  now  a  part  of  the  city  of  New  Orleans — a  distance  of  six  miles. 
The  run  between  Canal  street  and  Napoleou  Avenue  is  made  by  cars 
propelled  by  mule  or  horse  power,  and  between  CarroUton  and  Na- 
poleon avenue  the  cars  are  run  by  steam.  At  the  avenue,  the  drivers 
who  have  come  from  Canal  street  go  no  further  and  return  -,  the  same 
change  being  made  with  regard  to  the  engineers  in  chi^rge  of  the  cars 
on  the  upper  section  of  the  line. 

In  the  contract  the  fare  is  fixed  at  five  cents  between  Canal  and  Na-, 
poleon  avenue,  or  any  intervening  point,  and  the  same  fare  was  re- 
quired between  CarroUton  and  the  avenue  or  intervening  points.  But 
a  concession  was  made  in  favor  of  actual  residents  of  the  city  above 
Napoleon  avenue,  who  had  the  privilege  of  making  the  whole  run  of 
the  line  for  one  fare,  or  five  cents,  provided  they  agreed  to  purchase 
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not  less  than  ten  tickets  at  a  time,  at  the  price  of  fifty  cents  for  the 
ten. 

In  carrying  out  that  part  of  its  contract  the  company  issaed  bunches 
of  tickets  of  ten  each,  to  be  sold  only  to  actual  residents  above  Na- 
poleon avenue,  every  two  coupons  of  which  were  intended  to  repre- 
sent a  ride  on  the  cars  above  and  below  the  avenue^  either  from  Car- 
rollton  to  any  point  below,  or  from  Canal  to  any  point  above  the 
avenue. 

It  then  adopted  and  gave  publication  of,  rules  to  regulate  the  man- 
ner of  using  such  tickets— of  which  there  were  ten  red  and  ten  blue  iu 
Aach  bnnch,  and  perforated  so  as  to  be  detached  without  effort  and 
without  mutilating  either  the  detached  or  remaining  tickets. 

Under  the  rules  of  the  company  the  red  ticket,  which  was  good  for 
the  first  part  of  the  ride  either  up  from  Canal  or  down  from  Carroll- 
ton,  or  intervening  points,  had  to  be  detached  by  the  passenger  and 
by  him  deposited  in  the  fare  box.  At  Napoleon  avenue  there  was  a 
collector  to  receive  all  fares  on  every  car,  either  up  or  down,  and  to 
him  the  blue  ticket,  corresponding  to  the  red  which  had  been  put  in 
the  box  by  the  passenger,  was  good  for  the  balance  of  the  ride  ;  bur, 
under  the  rules,  and  according  to  a  notice  printed  on  the  ticket  itself, 
the  passenger  was  not  allowed  to  detach  it  from  the  bunch,  as  it  was 
not  good  if  detached,  by  any  one  but  the  collector. 

The  company  had  given  stringent  orders  to  their  collectors  to  vigor- 
ously enforce  this  rule,  and  to  carry  no  passengers  whc  would  refuse 
to  comply  therewith.  The  system  went  into  operation  on  the  1st  of 
November,  1882,  the  rules,  printed  on  paste-boards,  had  been  posted 
at  every  station  on  the  road  and  in  every  car,  and  had  been  published 
in  all  the  daily  papers  in  the  city,  for  ten  days  before  they  were  en- 
forced. It  is  not  denied  that  they  were  fully  known  to  the  plaintiff  in 
this  case. 

Now  it  appears  that  on  the  11th  of  November  following,  plaintiff, 
who'resided  above  Napoleon  avenue,  entered  one  of  the  defendant's  cars 
at  a  point  above  the  avenue,  on  his  way  down  to  Canal  street,  and  de- 
posited one  of  the  red  tickets,  hereinabove  described,  in  the  fare  box. 
On  reaching  the  avenue  station,  and  the  car  being  about  to  leave  on 
the  down  trip,  he  was  called  on  for  his  fare  by  one  of  the  collectors,  to 
whom  he  tendered  a  detached  blue  ticket. 

This  was  refused  by  the  collector  with  the  information  that  under 
the  rules  it  was  not  good  unless  detached  by  the  collector  himself,  and 
that  the  party  should  either  hand  to  the  company's  agent  a  bunch  of 
tickets  from  which  he  could  himself  tear  out  a  blue  ticket,  or  pay  the 


NEW  ORLEANS,  DECEMBER,  1886.  033 


DeLuoas  vs.  Kallroad  Company. 


regular  fare,  either  in  carrency  or  by  meaDB  of  a  red  ticket.  On  the 
party's  refusal  to  comply  with  either  of  the  designated  modes,  he  was 
ejected  from  tfie  car  by  the  collector  in  char<»e,  with  the  assistance  of 
another  collector,  whom  the  former  had  called  to  his  aid.  The  re- 
moval of  plaintiflP  from  the  car  was  accomplished  without  violence  and 
without  nunecessaiy  force. 

The  evidence  is  conflicting  on  several  important  points  of  the  fore- 
going statement,  but  we  consider  the  facts  as  we  have  related  them  to 
be  established  by  the  preponderance  of  the  testimony  in  the  record, 
after  a  close  scrutiny  and  a  careful  amalysis  thereof. 

Under  these  facts,  the  law  of  the  case  involves  two  propositions: 

1st.  Have  public  carriers  the  legal  right  to  eject  passengers  from 
their  cars  for  non-compliance  with  their  rules? 

2d.  Were  the  rules  of  the  defendant  company  now  under  discussion 
reasonable  ? 

I. 

Although  public  carriers  have  the  duty  of  transporting  all  passengers 
for  reasonable  compensation,  they  are  not  thereby  stripped  of  any  of 
their  rights  of  property  and  ownership  over  the  appliances  which  they 
use  for  the  transportation  of  such  passengers. 

They  have,  in  common  with  all  other  parties,  the  right  to  enforce  the 
performance  of  the  contracts  which  they  make  with  persons,  looking 
to  the  transportation  of  such  persons,  and  to  remove  any  passenger 
who  may  refuse  to  comply  with  the  stipulations  of  the  contract. 

A  person  who  refuses  to  present  or  show  his  ticket,  or  to  pay  his  fare 
when  called  on  to  do  so,  on  a  train  or  car,  becomes  a  trespasser,  and 
thus  becomes  liable  to  ejection  exactly  as  any  other  trespasser  could 
be  expelled  from  premises  which  he  had  illegally  entered. 

Under  certain  circumstances  it  is  not  only  the  right,  but  the  clear 
duty,  of  a  public  carrier  as  an  act  of  justice  to  its  other  passengers,  and 
under  its  responsibility  for  the  safe  and  speedy  transportation  of  its 
passengers,  to  eject  or  remove  a  recalcitrant  or  obstreperous  person 
who  wantonly  refuses  to  comply  with  the  reasonable  and  necessary 
rules  adopted  by  the  carrier.  Tlie  indulged  disorder  or  refusal  of  one 
passenger  would  engender  the  same  conduct  in  others,  and  soon  the 
travel  would  become  neither  comfortable  nor  safe. 

A  party  who  refuses  to  comply  with  the  mode  of  ])aying  his  fare  as 
agreed  upon  between  himself  and  the  carrier  is  under  the  same  condi- 
tion of  one  who  refuses  absolutely  to  pay  any  fare  at  all^  and  hence, 
the  only  alternative  is  to  carry  him  for  nothing,  or  to  eject  him  if  he 
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refuses  to  leave  when  requested  so  to  do.    No  one  has  the  right  to 
exact  transportation  of  a  public  carrier  without  compensation. 

IT. 

The  question  now  recurs  to  the  inquiry  whether  the  rules  of  the  de- 
fendant company  were  reasonable. 

Under  the  contract  between  the  company  and  the  city,  stipulatiDg 
an  advantageous  exception  in  favor  of  actual  residents  above  Napoleon 
avenue,  the  railroad  company  had  the  undoubted  right  to  devise  and 
adopt  some  means  by  which  they  could  restrict  the  privilege  thus  con- 
templated to  the  persons  for  whom  it  had  been  intended.  Now,  as  the 
employees  in  charge  of  cars  below  Napoleon  avenue  were  not  the  same 
who  had  charge  of  the  cars  on  the  upper  section  of  the  line,  it  strikes 
us  that  the  means  adopted  and  hereinabove  described  were  quite  rea- 
sonable and  exposed  the  parties  entitled  to  the  privilege  to  no  serious 
inconvenience. 

We  must  note  that  the  condition  of  buying  not  less  than  t«n  tickets 
at  a  time  by  that  class  of  persons  was  exacted  under  the  terms  of  the 
contract  by  the  city  authorities,  and  for  reasons  which  are  vei-y  appa- 
rent. 

Under  the  system  adopted,  the  real  consideration  of  the  ride  on  the 
part  of  the  residents  above  Napoleon  avenue — either  on  an  up  or  down 
trip — was  the  red  ticket,  and  the  blue  ticket  forming  a  coupon  there- 
with and  attached  thereto  was  simply  a  voucher  of  the  right  of  the 
party  to  continue  his  ride  on  the  car  beyond  Napoleon  avenue,  which 
was  the  geographical  centre  of  the  contract.  Now,  in  order  to  prevent 
either  fraud  or  imposition  on  the  company,  either  by  imitations  or  hy 
persons  who  could  pick  up  the  blue  tickets  and  had  not  held  the  red 
one,  which  was  the  principal  consideration  of  the  contract,  and  so  ex- 
pressed on  its  face,  it  was  certainly  reasonable  to  adopt  the  rule  that 
to  be  used  as  a  voucher,  the  blue  ticket  should  remain  atta^rhed  to  the 
bunch, until  it  was  torn  therefrom  by  the  agent  or  collector.  Hence, 
we  conclude  that  the  rules  of  the  company  were  reasonable,  and  that 
a  non-compliance  therewith  by  a  passenger  exposed  him  to  l>e  le|:ally 
ejected  from  the  car. 

These  views  find  sanction  not  only  in  reason,  bnt  ai-e  amply  sup- 
pprted  by  most  respectable  authorities.  Hutchinson  on  Carriers,  set**. 
569,  571,  572,  563,  587,  588,  590^  Wood's  Railway  Law,  p.  1429;  Louis- 
ville and  Nashville  R.  R.  Co.  vs.  Harris,  42  American  Reports,  669; 
Howard's  Practice  Reports,  vol.  33,  p.  327;  Walker  vs.  Dry  Dock,  etc.. 
Company,  15  New  York  Rep.  455;  Hibbard  vs.  New  York  and  Erie,  51 
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New  York  Rep.  105}  Hamilton  vs.  New  York  Central  R.  R.  Co.,  56  New 
York  Rep.  800;  Townaend  vs.  New  York  Central  R.  R.  Co. 

Now,  in  the  instant  case,  either  the  plaintiff  had  bonglit  a  bunch  of 
tickets  and  had  deposited  a  red  one  in  the  l>ox,  or  he  held  no  bunch. 
If  he  had,  it  was  his  duty  to  present  tlic  bunch  to  the  collector  so  that 
the  latter  could  detach  the  blue  ticket,  and  his  non-compliance  there- 
with was  a  violation  of  his  contract  with  the  carrier  which  exposed  him 
t^  ejection.  If  he  had  not  owned  a  bunch  of  tickets  from  which  he  had 
detached  the  red  ticket,  tlien  the  blue  ticket  which  he  tendered  to  the 
collector  was  not  the  required  voucher  under  the  contract  and  under 
the  rules — in  that  event  he  was  simply  an  intruder  on  the  cars,  and  his 
ejection  therefrom  was  justifiable  in  law. 

In  either  event  the  company  has  l>een  guilty  of  no  wrong  towards 
him,  and  hence  it  cannot  be  held  in  damages. 

Judgment  affirmed. 


No.  9731. 
Mrs.  B.  Mason  et  al.  vs.  E.  L.  Bbmiss.  as^wsl 

^1    809/ 
When  an  assesAor  flnda  a  pernon  in  the  quiet  posseMion  of  property,  as  owner  nnder  an       51    O70| 

apparent  title  purporting  to  be  derived  from  a  Judicial  nale,  lie  is  Jnetlfied  in  asaeasing 

the  property  in  the  name  of  tbe  person  thus  holding. 

He  ia  not  required  to  examine  the  court  reoords  and  iuvestigate  the  proceedings  pertaining 
to  the  title  claime<1  and  determine  the  question  of  its  validity  before  acting. 

When  at  a  succession  sale  the  widow  in  community  and  tbe  tutrix  of  tbe  minor  heirs  (sole 
heirs)  puichases  a  piece  of  pi-operty  that  belonged  fo  the  community,  in  order  to  receive 
a  valid  title  under  the  a<yodlcation,  sbe  is  not  compelled  to  pay  over  the  amount  of  her 
bid,  provided  she  is  properly  charged  with  it  in  the  account  of  the  administrator  snd 
the  money  is  not  needed  to  pay  tbe  debts,  and  where  it  is  shown  that  after  the  payment 
of  the  debts  a  balance  remains,  which  is  paid  over  to  her  by  tbe  agent  or  the  one  entitled 
to  receive  It.. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
IjL    Eightor,  J. 

W.  S.  Benedict  and  //.  C,  Cage  for  Phiintiifs  and  Appellees : 

1.  Title  to  real  estate  can  neither  be  created  or  destroyed  by  parol  evidence.  4  Martin, 
475 ;  9  Bob,  414 ;  4  Ann.  239 ;  Id  Ann.  54 ;  26  Ann.  445 ;  27  Ann.  198. 

2.  An  assessmant  of  property  Is  similar  to  a  Judgment,  and  an  assessment  in  tbe  name  of  a 
wrong  party  not  tbe  owner  of  the  property  is  equivalent  to  a  judgment  without  citation, 
and  any  sale  or  execution  nnder  either  ia  an  absolute  nullity  and  confers  no  right  what- 
ever upon  the  purchaser  thereon.    24  Ann.  251 ;  :t2  Ann.  236,  925 ;  36  Ann.  392. 

3.  An  assessment  in  a  wrong  name  is  equivalent  to  a  judgment  without  a  citation.  It  is 
an  absolute  nullity.  30  Ann.  295.  871 ;  32  Ann.  526  ;  29  Ann.  508 :  32  Ann.  91S;  28  Ann. 
537;  31  Ann.  107,  133 ;  33  Ann.  596;  30  Ajin.  175,  626.  959.  870;  29  Ann.  416,  112.  884  ;  33 
Ann.  442;  14  Ann.  200;  12  Ann.  748;  11  Ann.  214. 
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4.  Where  the  assessment  and  tax  sale  thereunder  are  absolately  null  and  Toid,  the  tender 
of  the  interest,  costs  and  penalties  is  not  necessary  before  bringing  any  suit.  33  Auh. 
539;  32  Ann.  926, 1292 ;  34  Ann.  706 ;  37  Ann.  356. 

NicholU  dk  Carroll  for  Defendant  and  Appellant: 

27*0  tax  sale  can  be  annalled  until  the  price  paid,  with  ten  per  cent  interest,  be  tendered  to 
the  parchaser.    Const,  art.  210 ;  26  Ann.  651 ;  24  Ann.  S84 ;  33  Ann.  435. 

An  adjudication  at  probate  sale  shifts  the  title.    C.  C.  2608 :  2  L.  501 ;  C.  C.  9^3 ;  1  Ann. 201. 

Where  property  is  adjadicatcd  to  the  surviTing  widow,  and  her  bid  figures  in  the  adminis- 
trator's account  as  cash,  and,  not  being  needed  lo  settle  the  succession,  the  money  it 
retained  by  her  as  surviving  widow  and  usufructuary  or  natural  tutrix—she  and  ibe 
administrator  simply  passing  receipts— this  transaction  discharges  the  administralor, 
the  title  passes  to  the  widow,  and  the  recourse  of  the  heirs  must  be  against  her  in  the 
.  final  settlement.  They  cannot  ignore  the  acts  done  by  the  widow  or  the  adjndieatioo 
which  shifted  the  Ullo.    12  Ann.  337;  30  Ann.  120 ;  24  Ann.  336. 

A  purchaser  at  judicial  sale  acquires  a  vested  right,  which  is  not  dirested  until  there  be  a 
final  judgment  ordering  a  resale  at  his  risk.    13  Ann.  332 ;  23  Ann.  466. 

If  property  be  sold  for  taxes,  and  the  owners  do  not  redeem  within  one  year,  the  purchaser 
acquires  a  complete  title.    Const,  art.  SIO. 

In  a  petitory  action,  plaintiff  must  win  on  the  strength  of  his  own,  not  on  the  weakness  of 
hia  adversary's  title.    10  Tk[.  293;  12  H.  46 ;  11  Ann.  .546 ;  22  Ann.  57. 

Plaintiffs  can  never  be  granted  more  than  they  ask.  4  M.  289 ;  2  K.  S.  241 :  10  Ann.  487;  6 
M.  525 ;  1  Hen.,  p.  731 ;  Loaque,  p.  338,  Nos.  2  and  3. 

The  purchaser  nt  a  tax  sale,  niado  regularly,  i.s  a  purchaser  in  good  faith,  and  eren  If  bis 
deed  be  set  abide,  is  cniitled  to  rents  up  to  jndicial  demand,  and  to  be  reimbursed  f«r 
improvements  and  taxes  35  Ann.  1036;  37  Ann.  417;  38  Ann.  216;  Sec.  47,  Act  7?  of 
1880. 


The  opinion  of  the  Conrt  was  delivered  by 

Todd,  J.  Tliis  is  a  suit  by  the  widow  and  heirg  of  Benjamin  Mason, 
deceased,  to  recover  certain  immovable  property  described  in  the  peti- 
tion, and  to  annnl  a  tax  sale  to  tlie  defendant  in  possession. 

Benjamin  Mason  died  on  the  Ist  of  May,  1860.  In  December  of  the 
same  year  the  real  estate  of  tlie  succession  was  sold  on  the  application 
of  the  administrator,  to  pay  debts. 

The  property  in  dispute  was  part  of  his  estate,  and  whicli  said  de- 
ceased owned  at  the  time  of  his  death. 

It  was  subsequently  sold  to  pay  the  taxes  owing  thereon,  jind  at  the 
sale,  on  the  29th  of  March,  1884,  it  was  adjudicated  co  the  defendant. 

The  main  ground  of  nullity  charged  in  the  petition  against  this  tax 
sale  is  that  the  property  was  not  assessed  in  the  name  of  the  trae 
owner — alleged  to  be  the  succession  of  Benjamin  Mason — but  iu  the 
name  of  Mrs.  B.  Mason. 

Other  nullities  were  set  up  in  the  petition  against  tlie  tax  sale,  bat 
they  all  seem  to  be  abandoned  except  the  one  above  mentioned— the 
illegal  assessment. 
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The  aDBwer  avers  that  the  assesfinieDt  was  correct,  that  Mrs.  B. 
Mason  was  the  owner  of  the  property  and  in  possession  thereof  by 
virtue  of  its  adjudication  to  her  at  succession  sale  in  1860,  as  above- 
mentioned. 

There  was  judgment  for  the  plaintiff,  and  defendant  has  appealed. 

We  find  that  Mrs.  Mason  was  in  possession  of  this  property  as 
owner  from  the  date  of  the  probate  sale,  in  1860,  till  the  tax  sale,  in 
1884.  It  is  true  that  no  deed  or  proces  verbal  of  sale  is  found  in  the 
record,  conveying  the  title  to  her,  but  an  examination  of  the  proceed- 
ings in  the  administration  of  the  succession  of  Benjamin  Mason  satis- 
fies ns  that  such  acyudication  did  take  place. 

This  property  appears  on  the  inventory  of  the  succession. 

We  find,  also,  an  order  of  court,  directing  the  sale  of  all  the  real 
estate  belonging  to  the  succession. 

The  account  of  the  administrator,  filed  subsequently,  shows  that  the 
sale  was  made.  This  account  further  states  that  a  part  of  the  real 
estate  was  sold  for  cash  ',  that  the  price  was  not  paid  in,  and  he  credits 
himself  with  the  amount  of  same — $800. 

Next  appears  a  written  acknowldgement  from  the  Widow  Mason,  as 
natural  tutrix,  that  she  had  not  paid  in  the  $800 — her  bid  on  the  prop- 
erty adjudicated  to  her  at  probate  sale,  together  with  a  receipt  to  the 
administrator  for  the  balance  in  his  hands  derived  from  the  sale  of  the 
property  after  payment  of  the  debts. 

The  account  further  shows  that  the  debts  of  the  succession  were 
paid  in  full  without  this  $800,  and  that  there  was  a  balance  in  his 
hands — being  the  same  balance  receipted  for  by  the  surviving  widow 
and  tutrix. 

We  find  in  the  record  the  deed  to  the  other  lands  sold  at  the  same 
time  to  the  other  purchasers  at  said  sale,  and  these  deeds  embrace  all 
the  lands  belonging  to  the  succession,  and  described  in  the  inventory, 
except  the  property  is  dispute  in  this  suit.  All  the  real  estate  having 
been  disposed  of  at  said  sale,  as  stated,  and  the  deeds  in  the  record 
embracing  all  the  real  estate  inventoried,  except  this  particular  piece 
in  controversy,  and  a  part  of  this  real  estate  having  been  proved  by 
the  administrator's  account  and  Mrs.  Mason's  acknowledgment  and  re- 
ceipt to  have  been  adjudicated  to  her,  it  necessarily  results  that  it 
could  have  been  no  other  than  the  identical  property  in  suit  that  was 
bought  by  Mrs.  Mason — property  which,  as  before  stated,  she  held 
possession  of  as  owner  from  the  29th  of  March,  1861,  date  of  succes- 
sion sale,  till  it  was  sold  for  taxes  in  1884. 

It  is,  however,  urged  that  the  fact  that  the  price  of  adjudication  was 
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not  paid  by  Mrs.  MaAon,  of  itself  vacated  or  avoided  the  sale,  and  tliat 
the  title  to  the  property  never  passed  to  the  adjndicatee,  but  remained 
iu  the  successioD. 

It  might  be  a  sufficient  answer  to  all  this  to  say  that,  as  the  question 
at  Issue  is  not  the  validity  of  a  succession  sale^  as  between  the  par- 
chaser  at  such  sale  and  the  heirs  of  the  succession  under  proper  plead- 
ings, but  only  the  question  of  the  legality  of  an  assessment,  it  is 
not  required  of  the  officer  charged  with  the  assessment,  that  before 
making  it,  he  should  constitute  himself  a  judge  of  tlie  validity  or  in- 
validity of  the  judicial  proceeding  upon  which  the  title  to  the  prop- 
erty purports  to  rest,  but  that  the  fact  of  possession  for  many  year* 
as  owner,  under  an  adjudication,  would  alone  suffice  to  guide  and  de- 
termine him  in  making  the  assessment  as  relates  to  the  ownership  of 
the  same. 

Be  this  as  it  may,  however,  we  have  no  hesitation  in  saying  tliat 
where  the  widow  in  community  makes  a  purchase  at  probate  sale  of 
community  property — being  at  the  same  time  usufructuary  and  tutrix 
of  the  minor  heirs  of  the  succession — she  is  not  required  to  pay  over 
the  price  of  the  adjudication  where  the  same  is  not  needed  to  dis- 
charge the  debts  of  the  succession.  In  such  case  she  is  entitled  to 
withhold  the  price.  It  would  certainly  be  a  vain  thing  and  a  mean- 
ingless formality  for  her  to  pay  over  the  amount  to  the  administrator 
and  then  take  it  back  again.  12  Ann.  337;  24  Ann.  336;  30  Ann. 
120;  Cochran  vs.  Violett,  recently  decided  and  not  yet  reported,  and 
authorities  therein  cited. 

In  this  instance,  as  before  stated,  the  price  at  which  the  property 
was  adjudicated  to  the  surviving  widow,  was  not  needed  to  pa^'  debts, 
and  was  properly  retained  by  her. 

It  sufficed  that  the  proper  receipts  passed  between  her  and  the  suc- 
cession's representative ;  which  was  done. 

These  considerations  lead  us  to  the  conclusion  that  the  judgment 
appealed  from  was  erroneous. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  annulled,  avoided  and  reversed,  and  that  plaintiffs- 
demand  be  rejected,  with  costs  in  both  courts. 


No.  9717. 

Samuel   Flower,  Administrator,  etc.,  vs.  Elizabeth   Jacksox 

Noble,  Wife,  etc. 

A  decree  of  this  Court  reversing  a  jndgment  of  the  district  coart  refectiiig  aU  eTideaes  Sb 
support  of  a  party's  demand,  on  the  greand  that  his  petiUon  set  forth  no  canse  of 
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ftctdon,  baa  only  the  effeot  of  decidiDg  that  if  all  the  averments  of  said  petition  are 
proved,  the  party  ia  entitled  to  aome  relief. 

Where,  after  trial  on  the  merits,  certain  important  allegations  are  not  proved,  the  caae  is 
in  no  manner  affected  by  oar  former  decree,  bat  stands  on  ite  intrinsic  merits 

Where  defendant  in  executory  process  enjoins  the  enforcement  or  negotiable  mortgi^e 
notes  held  by  a  third  person  who  acqnired  before  matarity.  on  the  grounds  of  payment 
and  compensation  between  the  maker  and  the  original  payee  of  the  notes,  alleging  sim- 
ulation and  fraud  in  the  title  of  the  transferee,  failure  to  establish  such  simulation  and 
frand  destroys  the  foundation  of  the  case. 

It  is  ao  elementary  principle  of  the  law  of  negotiable  instroments  that  such  equities  sub* 
sisting  between  the  original  parties  cannot  be  set  up  against  a  bona  fide  transferee  for 
yalue  before  maturity. 

Where  the  notes  were  taken  in  payment  of  a  debt,  knowledge  by  the  transleree  of  the  actual 
insolTcncy  of  the  transferor,  even  if  proved,  conld  give  rise  to  no  relief,  except  under  a 
revocatory  action,  of  which  the  petition  In  this  caae  wanta  the  essential  features  tn  the 
allegations,  the  prayer  and  in  the  parties  made. 

APPEAL  from  the  Ciyil  District  Conrt  for  the  Parish  of  Orleans. 
TiMot,  J. 


NichoUs  dc  Carroll  for  Plaintiff  and  Appellant. 

Geo,  L,  Bright  and  F,  K&rturn  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  plaintiff,  as  holder  of  certain  negotiable  promis- 
sory notes  executed  by  defendant  and  secured  by  special  mortgage, 
instituted  executory  proceedings  for  the  seizure  and  sale  of  the  prop- 
erty subject  to  said  mortgage. 

The  defendant  applied  for  an  injunction  to  restrain  the  seizure  and 
sale  of  her  property,  in  a  petition  and  supplemental  petition,  the  sub- 
stantial allegations  of  which,  so  far  as  essential  for  our  consideration, 
are  as  follows : 

1st.  That  defendant  was  the  holder  of  a  policy  of  life  insurance  in 
*'  The  Life  Association  of  America,"  a  corporation  created  under  the 
laws  of  Missouri,  and  domiciled  in  said  State,  by  the  terms  of  which  it 
agreed  to  pay  to  her  the  sum  of  $10,000  sixty  days  after  the  death  of 
her  husband,  whose  life  was  insured  for  her  benefit,  in  consideration 
of  payment  to  the  company  of  a  stipulated  annual  premium. 

2d.  That  premiums  had  been  paid  to  said  company  to  the  amount 
of  $3539.50. 

dd.  That  on  November  10th,  1879,  the  said  corporation  was  judi- 
cially declared  insolvent  by  the  decree  of  a  competent  court  of  Mis- 
souri, by  the  effect  of  which  it  became  unable  to  comply  with  its  own 
agreement  under  the  policy,  and  became  liable  to  defendant  in  the 
amount  of  the  value  of  said  policy  at  that  date. 
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4th.  That  although  its  insolveocy  was  judicially  declared  oDly  on 
November  10, 1879,  the  c(»rporation  was  actually  insolvent  for  some  time 
prior  thereto,  and  specially  on  the  14th  of  October,  1879,  when  plain- 
tiff acquired  the  notes,  which  insolvency  was  well  known  to  said 
plaintiff. 

5th.  That  on  October  2,  1879,  she  bought  the  property  herein  in- 
volved from  the  Life  Association  of  America,  and  gave  the  three  mort- 
gage notes  aned  on,  which  were  payable  in  one,  two  and  three  years 
from  said  date. 

6th.  That  at  the  time  when  said  association  became  insolvent,  it 
was  the  holder  of  said  promissory  notes,  and  that  they  thereby  became 
extinguished  by  payment  and  compensation. 

7th.  That  after  said  insolvency  and  extinguishment  of  said  notes, 
some  person  pretending  to  represent  the  association  ^'  illegally,  fraud- 
ulently and  without  consideration"  transferred  said  notes  to  the  plain- 
tiff herein. 

8th.  That  plaintiff  "is  not  and  never  was  the  owner  of  the  notes 
sued  on,  and  that  his  possession  thereof  is  fraudulent  and  simulated.'* 

9th.  That  John  R.  Fell,  who  made  the  pretended  transfer  to  tJie 
plaintiff,  had  no  authority  to  do  so,  and  that  it  was  done  to  defraud 
her,  and  was  an  illegal  and  fraudulent  attempt  to  dispose  of  the  assets 
of  an  insolvent  corponition  to  the  injury  of  it«  creditora,  and  especially 
of  herself. 

On  these  allegations  she  prayed  for  an  injunction  and  for  a  decree 
that  the  said  notes  and  mortgage  be  cancelled,  annulled  and  surrend- 
ered to  her. 

The  case  was  here  once  before  on  appeal  from  a  judgment  in  favor 
of  the  plaintiff,  based  on  a  ruling  of  the  district  judge  excluding  all 
evidence  in  support  of  defendant's  demand,  on  the  ground  substan- 
tially that  her  allegations,  even  if  proved,  would  support  no  relief  in 
her  favor. 

In  a  very  guarded  opinion,  we  reversed  this  judgment,  saying  in 
conclusion,  '*  it  may  well  be  that  plaintiff  may  fail  in  her  proof,  but  it 
does  seem  that  if  she  can  establish  satisfactorily  all  her  averments,  she 
should  be  entitled  under  the  pleadings,  as  they  exist,  to  some  relief.^ 
Noble  vs.  Flower,  36  Ann.  7»^. 

The  case  having  been  remanded  after  full  bearing  in  the  lower  court, 
now  returns  to  us  in  an  appeal  from  tlie  verdict  of  a  jury  and  judg- 
ment based  thereon  in  favor  of  defendant. 

After  a  careful  review  of  the  evidence,  we  conclude  that  not  only 
has  defendant  failed  *'  to  establish  satisfactorily  all  her  averroents."* 
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bnt  that  the  only  ones  which  could  give  her  the  slighteat  standing  in 
court  are  directly  and  positively  negatived. 

That  evidence  clearly  establishes  that  plaintiff  acquired  the  notes, 
which  were  negotiable,  before  maturity;  that  he  ncquired  them  from 
the  company,  which  owned  them,  before  any  judicinl  declaration  of 
insolvency  or  restraint  of  its  power  to  dispose  of  its  property ;  that  he 
received  them  in  partial  settlement  of  a  loss  arising  under  a  policy  of 
insurance  of  the  life  of  Gen.  John  B.  Hood,  which  had  matured  by  his 
death }  that  this  was  so  perfect  a  consideration  of  the  transfer  of  the 
notes  that,  but  for  that  settlement^  it  wonld  have  been  paid  in  full  and 
in  cash,  even  after  the  judicial  insolvency,  by  the  receiver  of  the  cor- 
poration, a»  testified  by  the  first  receiver — defendant's  own  witness ; 
that  the  plaintiff,  when  he  received  the  notes,  had  no  knowledge  of 
the  actual  insolvency  of  the  company,  even  if  such  knowledge  could 
affect  him  in  such  an  action  as  the  present;  that,  far  from  being  a 
party  to  defraud  Mrs.  Noble,  lie  was  ignorant  that  she  was  a  policy 
holder  of  the  corporation,  or  in  any  manner  a  creditor  thereof. 

The  title  of  plaintiff  to  the  notes  being  thus  cleansed  from  the 
stains  of  frund  and  simulation,  which  defendant  sought  to  impress 
upon  it,  we  are  aware  of  no  principle  of  law  under  which  he  can  be 
affected  by  any  equities  subsisting  between  his  transferror,  the  asso- 
ciation, and  the  defendant. 

The  particular  equity  of  compensation,  which  defendant  invokes, 
even  if  it  were  otherwise  applicable,  which  we  are  far  from  holding,  is 
defeated  by  the  familiar  principles  of  the  law-merchant  governing 
negotiable  instruments,  and  equally  by  the  rule  laid  down  in  the  Code 
itself,  which  declares  that  '^  compensation  cannot  take  place  to  the 
prejudice  of  rights  acquired  by  a  third  person."    Art.  2215. 

Defendant's  claim  against  the  association  only  ripened  into  an 
actionable  right  on  the  civil  death  of  the  coi-poration,  which  resulted 
from  the  decree  declaring  its  insolvency  and  dissolution  rendered  on 
November  10th,  J  879,  as  we  held  in  the  case  of  Life  Association  vs. 
Levy,  33  Ann.  1203.  Plaintiff's  rights  to  the  notes  had  been  acquired 
prior  to  that  time  and,  under  the  article  of  the  Code  quoted,  could  not 
be  prejudiced  by  any  claim  of  compensation. 

It  is,  moreover,  an  elementary  principle  of  the  law  of  negotiable  in- 
struments, that  while,  as  between  the  maker  and  the  original  payee  or 
the  transferree  of  the  latter  after  maturity,  the  maker  may  set  np 
equities  between  himself  and  the  original  payee,  such  as  want  or  fail- 
ure of  consideration,  payment,  compeusationi  compromise  and  the 
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like,  he  can  make  Dono  of  tliese  defenses  against  a  bona  fide  tratisferree 
for  value  before  maturity. 

Finding  that  such  is  clearly  the  character  of  plaintiff's  title  to  the 
notes,  it  destroys  the  essential  foundation  of  defendant's  case. 

Even  if,  at  the  time  of  receiving  the  notes,  plaintiff  had  known  of 
the  insolvency  of  the  association,  which  the  evidence  disproves,  that 
would  furnish  no  ground  of  relief,  except  in  the  form  of  a  revocatory 
action,  of  which  the  proceeding  herein  presents  no  feature,  and  which, 
besides,  wonld  necessarily  fall  for  want  of  proper  parties. 

It  is^  therefore,  ordered,  adjudged  and  decreed  that  the  verdict  and 
judgment  herein  appealed  from  be  annulled,  avoided  and  reversed, 
and  it  is  now  ordered,  adjudged  and  decreed  that  judgment  in  favor  of 
plaintiff,  Flower,  administrator,  dissolving  the  injunction  herein 
issued,  and  dismissing  the  demand  of  Mrs.  Noble,  at  her  cost  in  both 
courts. 


No.  9810. 
The  State  of  Louisiana  vs.  Bill  Nelson. 

1 .    A  i»sor  is  Dot  a  dangeraas  weapon  within  the  Intendment  of  Revised  Statntee,  sec.  838. 

3.  An  indictmeDt  hioh  charge*  that  the  aooused  "did  have,  and  cany,  concealed  on  or 
abont  his  person,  a  certain  dangerous  weapon  called  a  razor."  is  bad. 

3.  Whether  tlie  instrument  named  in  the  Indictment  as  a  "dangerons  weapon  "is  one 
within  the  meaning  of  the  statate,  the  trial  Jndge  must  decide,  on  hearing  a  motion  to 
quash  or  one  in  arrest  of  Judgment,  as  upon  every  other  essential  ingredient  of  an  indict- 
ment. 

APPEAL  from  the  Tenth  District  Court,  Parish  of  Red  River. 
Hall,  J. 

M.  J.  Chinninghamj  Attorney  General,  and  J.  0,  Pwfh,  District  Attor- 
ney, for  the  State,  Appellee. 

Pierson  dk  Hull  for  Defendant  and  Appellant. 


The  opinion  of  tlie  Court  was  delivered  by 

W ATKINS,  J.  The  accused  appeals  from  a  judgment  of  conviction 
under  Revised  Statutes,  sec.  932,  which  declares  that  "whoever  shall 
can*y  any  weapon,  or  weapons,  concealed  on  or  about  his  person,  snch 
as  bowie-knives,  pistols,  dirks,  or  any  other  dangerous  weapon,  shall, 
on  conviction,"  etc. 

The  indictment  charges  that  the  accused  "did  have  and  carry  con- 
cealed, on  or  about  his  person,  a  certain  dangerous  weapon  called  a 
razoTy  contrary  to  the  form  of  the  statute,^  etc. 
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lie  waived  trial  by  jury,  and  elected  to  be  tried  by  the  judge. 

In  limine  his  counsel  filed  a  motion  to  quafili  the  indictment  on  the 
gronndH,  viz: 

Iftt,     That  carrying  a  razor  m  not  carrying  a  concealed  weapon. 

2d.  That  a  razor  is  not  a  dangerous  weapoii  within  the  meaning  of 
the  law. 

It  seems  the  motion  to  quash  was  tried  with  the  merits  and  was  over- 
ruled, and  a  judgment  of  guilty  entered. 

At  this  stage  of  proceedings  the  counsel  for  the  accused  filed  a  mo- 
tion in  arrest  of  judgment,  in  which  he  assigns  as  error  apparent  upon 
the  face  of  the  record  the  defects  mentioned  in  his  motion  to  quash, 
and  the  overruling  of  the  same  by  the  trial  judge. 

Tlie  record  contains  no  part  of  the  evidence  adduced  on  the  trial ; 
and  no  bill  of  exceptions. 

The  only  question,  therefore,  is  whether  defendant's  motion  to  quash 
the  indictment  was  well  taken,  or  his  motion  in  arrest  should  have  been 
sustained. 

It  presents  a  matter  of  substance  material  to  be  averred  in  the  in- 
dictment. 

Is  a  razor  a  weapon  within  the  intendment  of  the  statute  under 
which  defendant  was  indicted? 

The  f/ravdmen  of  the  statute  is  the  punishment  of  pci  jns  who  carry 
**  weapons"  concealed  on  or  about  their  persons. 

The  statute  instances  the  following,  viz:  such  as  bowie-knives,  pis- 
tols and  dirks.  The  sentence  then  concludes  with  the  qualifying  phrase, 
''or  other  dangerous  weapons." 

It  is  plain  that  the  carrying  of  a  weapon  concc»aled  is  the  crime  the 
statute  contemplated.  To  bring  the  accused  within  its  i)rovi8ions,  the 
indictment  must  charge  that  he  had  carried  concealed  on  or  about  his 
person  a  weapon  of  the  particular  description  enumerated,  or  soii\e 
**of7/er  dangerous  weapon." 

In  the  judge's  opinion  he  says:  *'  While  the  razor  was  not  originally 
intended  by  the  inventor  and  maker  as  a  dangerous  weapon,  it  has 
become  one  in  common  practice,  and  is  more  frequently  carried  and  xi^ed 
08  such  than  the  bowie-knife,  the  dirk,  or  any  other  dangerous  weapon, 
except  the  faithful  revolver j"  and,  after  citing  a  few  authorities,  con- 
cludes "that  a  razor,  therefore,  if  carried  as  a  weapon,  is  within  the 
prohibition  of  the  statute  j  ♦  *  *  and  while  a  razor  may  be  used 
for  other  purposes,  it  is  incumbent  upon  the  State  to  show  in  the  evi- 
dence that  it  was  carried  as  a  weapon. 

"Any  other  view  would  defeat  the  juirpose  and  intent  of  the  law; 
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for  if  a  pereon  can  carry  a  razor  concealed  on  or  abont  Ins  person,  as  a 
weapon,  he  can  carry  a  butcher-knife,  carving-knife,  or  any  other  io- 
strunient  of  domestic  use,  however  dangerous  and  deadly  its  character, 
on  or  about  liis  person." 

In  our  opinion  the  meaning  of  the  statute,  unmistakably,  is  the  car- 
rying of  a  weapon  eo  nomine,  and  concealed.  It  must  be  a  dangerous 
weapon  per  ae — such  as  a  bowie-knife,  pistol,  or  dirk;  and  this  must 
affirmatively  appear  upon  the  face  of  the  indictment  itself. 

If  it  does  not  it  is  bad,  and  cannot  support  a  conviction. 

We  do  not  regard  the  particular  purpose  to  which  the  instrument  Is 
applied,  as  exercising  control  over  its  cliarticter  as  a  weapon. 

Whether  the  instrument  named  is  a  weapon  the  trial  judge  should 
decide,  on  a  motion  to  quash,  as  upon  every  other  essential  ingredient 
of  an  indictment. 

This  question  being  determined,  the  charge  against  the  accused  goes 
to  the  jury  upon  the  evidence  adduced  under  it.  To  decide  otherwise 
would  be  to  hold  that  the  jury  were  competent  to  pass  upon  the  valid- 
ity of  the  indictment. 

This  must  be  valid  in  its  incipiency. 

It  must  set  out  the  crime  with  which  the  accused  is  charged  with 
precision  and  certainty.  This  cannot  be  supplied  by  proof,  nor  eked 
out  by  inference. 

A  razor  is  an  instrument  or  implement  appertaining  to  the  toilet,  or 
shop.  It  has  a  well-known  and  specific  use  to  which  it  is  ordinarily 
applied.  It  is  not  known,  or  usually  sold  in  market  as  a  weapoQ.  It 
may  be  quite  as  easily  and  conveniently  carried  in  the  pocket  as  a  pen- 
knife, and  when  thus  carried  is  effectually  concealed  from  public  open 
view.  Under  such  circumstances  the  concealment  of  one  would  be 
just  as  pernicious  as  the  other. 

Conceding,  for  the  argument,  the  full  extent  of  the  vicious  habit  of 
carrying  a  razor  as  a  concealed  weapon,  mentioned  by  the  judge,  the 
cause  of  the  State  is  not  improved. 

This  habit  may  be  one  of  recent  origin,  confined  to  a  limited  extent 
of  country,  and,  perhaps,  one  that  is  practiced  by  a  certaJin  class  of 
citizens. 

A  statute  prevails  throughout  the  State,  and  includes  within  its  pro- 
visions every  individual  inhabitant  thereof.  It  would  seem  to  follow, 
as  a  logical  sequence  of  this  argument  that,  in  the  parish  of  Red  River 
the  carrying  of  a  razor  concealed,  where  this  local  habit,  or  usage  pre- 
vailed, would  be  thus  brought  within  the  denunciation  of  the  statute, 
while  the  carrying  of  a  razor  concealed  by  an  inhabitant  of  some  other 
parish  of  the  State,  where  no  such  custom  prevailed,  would  not. 
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It  is  argiied  that  this  court  has  placed  an  interpretation  upon  the 
words  "  a  dangerous  weapon,"  which  supports  the  theory  of  the  State. 

In  construing  sec.  790  Rev.  Stats.,  which  declares  that  "  if  any  per- 
son lying  in  wait,  or  in  perpetration,  or  attempt  to  perpetrate,  any 
arson,  etc.,  *  *  •  shall  shoot,  stab,  or  thrust  any  person  with  a 
danyeroua  weapon,  etc.,"  this  court  said,  in  State  vs.  Lowry,  33  Ann. 
1224 :  '^  From  this  it  appears,  and  we  hold,  that  ^  thrusting'  a  person 
may  well  include  thrusting  with  '  an  iron  bolt,  rod,  or  pin,'  whether 
the  point  be  sharp  or  not. 

"  Such  an  instrument  may  well  be  a  dangerous  weapon,'*^  etc. 

Conceding  the  correctness  of  that  decision — and  we  do — does  it  fol- 
low that  the  carrying  of  "  an  iron  bolt,  rod  or  pin  "  concealed  on  or 
about  the  person,  is  the  carrying  of  a  dangerous  toeapon,  in  the  sense 
of  R.  S.,  sec.  932  f 

If  so,  then  the  oarn/ing  concealed  on  or  about  one's  person  of  any 
ai*ticle  which  might  be  used  as  a  dangerous  weapon  in  a  combat, 
whether  it  be  an  instrument  or  not — a  stone,  a  bat,  a  ball,  a  pocket- 
knife,  a  rod,  a  bolt,  or  a  bar — anything  with  which  injury  might  be 
inflicted,  would  become  '^  a  dangerous  weapon ;"  and  any  person  carry- 
ing anyone  of  these  articles  concealed  on  or  about  his  person— not  ^'in 
open  public  view" — would  become  eo  insta/nti,  liable  to  prosecution 
therefor. 

The  law-maker,  in  our  view,  intended  something  more  reasonable, 
and  only  denounced  as  a  crime  the  carrying  concealed  dangerous 
weapons  eo  nominCf  and  not  such  articles,  or  instruments  as  might  be 
used  in  an  assault. 

In  the  brief  of  the  Attorney  General  we  lind  the  following  para- 
graph, viz : 

"  The  statement  that  carrying  of  a  razor,  concealed  as  a  weapon,  is  a 
carrying  of  concealed  weapons  is  calculated  to  direct  the  mind  to  the 
fact  and  the  manner  of  the  concealment,  rather  than  to  the  intent  and 
purpose  with  which  is  carried." 

Again  :  '^  The  statement  that  the  carrying  of  a  razor  as  a  weapon  is 
more  correct,  and  directs  the  mind  to  the  intent  and  purpose  with  which 
the  razor  is  carried." 

A  ready  answer  to  those  suggestions  is  that  neither  ''statement" 
conforms  to  the  statute,  which  declares  that  *^  whosoever  shall  carry 
any  weapon  or  weapons  concealed." 

The  gist  of  the  question  is  the  carrying  of  a  weapon  concealed,  and 
not  the  carrying  of  an  instrument  "  concealed  as  a  weapon,"  or  the 
carrying  of  an  instrument  "  cw  a  weapon  cmicealedy 
60 
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The  weapon,  in  the  words  of  the  statute,  must  be  such  as  Bowie- 
knives;  pistols,  dirks,  or  other  dangerous  twjapon." 

31  Ann.  849,  State  vs.  Martin,  in  which  the  court  says :  *'  To  consti- 
tute the  crime  charged  it  suffices  that  a  dangerous  weapon  be  carried 
on  about  the  person }  and  it  matters  not  that  it  be  so  carried  wiih  or 
mthout  any  actual  intenV^ 

The  definition  quoted  in  the  brief  of  the  Attorney  General ,  from 
Worcester,  is  conclusive  against  the  State.  It  is :  '^  Instruments  made 
on  purpose  to  fight  with  are  called  arms^  or  weapons;  such  as  are  acci- 
dentally employed  to  fight  with,  weapons.'^'' 

A  legitimate  deduction  from  tliis  is  that  a  razor  belongs  to  the  latter 
class,  i.  e.,  such  as  are  accidentally  employed  to  fight  with,  and  not  to 
the  class  of  instruments  '^  made  on  purpose  to  fight  with.^' 

The  razor  might  be  a  weapon  if  a,ccidentally  or  actually  employed  to 
fight  with — as  in  State  vs.  Lowry — but  it  certainly  is  not  such  a  dan- 
gerous weapon  as  is  contemplated  by  the  statute. 

The  motion  to  quash,  or  the  motion  made  to  aiTest  the  judgment 
should  have  been  sustained. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  tlie  judgment 
and  sentence  pronounced  thereunder,  be  annulled  and  set  aside  ;  and 
it  is  further  ordered,  a<^udged  and  decreed  that  the  indictment  l>e 
quashed  and  the  accused  discharged. 


Dissenting  Opinion. 

Fknnek,  J.  I  think  the  court  places  too  narrow  a  construction  upon 
the  statute. 

It  prohibits  and  punishes  the  carrying  of  ''  a  weapon  or  weapons 
concealed  on  or  about  one's  person,  such  as  pistols,  Bowie-knives  and 
dirks,  or  any  other  dangerous  weapon.''  The  court's  construction  con- 
fines the  prohibition  to  weapons  ^^  such  as  pistols.  Bowie-knives  and 
dirks,"  and  nullifies  the  last  clause  entirely. 

But  the  statute  obviously  goes  further,  and,  after  prohibiting  the 
carrying  of  weapons,  "  such  as  pistols,  Bowie-knives  and  dirks,"  ex- 
tends the  prohibition  to  "  any  other  dangerous  weapon  "  whatever. 

Such  constiniction  not  only  renders  objectless  and  meaningless  the 
last  words  of  the  statute,  but  entirely  emasculates  its  spirit  and  force. 
For  what  is  the  use  of  prohibiting  the  carrying  of  Bowie-knives, 
and  dirks,  if  butcher-knives  and  carving-knives,  in  every  way  equiva- 
lent, may  be  carried  with  impunity  f 

Butcher-knives,  carving-knives  and  razors  are  doubtless  made  for 


NEW  ORLEANS,  DECEMBER,  1886.  947 

In  the  Matter  of  the  Esiate  of  Bomero. 

innocent  and  lawfal  use ;  but  such  use  does  not  involve  or  BQggest  the 
neceBsity  of  carrying  them  concealed  about  the  person.  They  are 
dangerous  weapons,  as  has  been  frequently  held  under  other  statutes, 
and,  when  so  carried,  there  is  nothing  in  their  nature  or  use  which 
suggests  any  other  purpose,  ordinarily,  than  to  carry  them  as  weapons, 
and  as  dangerous  weapons,  within  the  statutory  prohibition. 

The  records  of  our  criminal  courts  show  that  these  instruments,  and 
especially  the  razor,  are  frequently  so  carried  and  used  to  effective 
purpose.  The  decision  suggests  to  persons  anxious  to  pursue  the  bad 
habit,  which  the  law  seeks  to  cure,  a  way  of  evading  the  law  so  sim- 
ple and  easy  as  to  rob  the  law  itself  of  all  effect. 

I  dissent  from  the  opinion  and  decree. 

I  concur  in  this  opinion — Todd,  J. 


No.  9784. 

In  thk  Matter  op  the  Estate  of  Antoine  Romero. — On  Opposi- 
tion TO  Tableau  of  Administrator. 

ClAims  against  a  suceeMion,  although  recognized  hy  the  administrator  on  his  tableaa  as 
debts  of  the  succession,  mnst  be  proved  up  when  opposed  by  heirs  and  creditors,  In  de- 
fault of  whlsh  they  will  be  rejected. 

Promissory  notes  executed  by  the  deceased  and  prescribed  on  their  face  before  they  are 
placed  on  the  tableau  will  be  rejected  as  prescribed,  on  the  oppesition  of  heirs  and  cred- 
itors, unless  interruption  of  proscription  be  legally  proved. 

APPEAL  from  the  Nineteenth  District  Court,  Parish  of  St.  Mary. 
Ooodcj  J. 

Edward  Simon  for  Opponents  and  Appellants. 
J.  A.  Breaux  contra. 


The  opinion  of  the  Court  was  delivered  by 

PocHt,  J.  This  controversy  involves  oppositions  to  the  tableau  of 
administration  of  the  succession  of  Antoine  Romero,  propounded  by 
Seveiin  Romero  and  his  co-heirs,  children  of  the  deceased,  opposing 
generally  all  debts  entered  on  the  tableau  as  due  by  the  succession , 
and  claiming  as  heirs  certain  amounts  alleged  to  be  due  by  their 
deceased  father  to  their  mother,  on  account  of  the  latter's  paraphernal 
property  received  by  the  husband  and  converted  to  his  own  use,  and 
urging  a  further  demand  of  $1180  alleged  to  have  been  received  by 
their  father  as  paraphernal  funds  of  their  mother. 

The  account  is  also  opposed  by  Donation,  Felicien  and  Irma  Dom- 
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ingue,  who  seek  to  be  placed  od  the  tableau  as  creditors  for  the  aum  of 
$1005,  alleged  to  be  dae  to  them  by  the  deceased  as  the  administrator 
of  the  saccessioii  of  their  deceased  father^  Francisco  Domingae.  These 
last  opponents  also  resist  the  claims  of  the  several  creditors  whose 
accounts  are  opposed  by  the  heirs  of  Antoine  Romero.  The  claims 
thus  opposed  are  those  of  prosper  Romero,  Hervilien  Segura,  two 
claims  of  D6sir6  B.  Miguez,  Charles  Delcambre,  Theodore  Delcambre, 
Lucien  Pommier,  succession  of  J.  A.  Mestayer,  and  St.  Peter's  church, 
and  R.  Segura. 

The  judgment  of  the  district  judge  rejected  the  claim  of  Severin 
Romero  and  his  co-heirs  as  creditors,  ignored  that  of  the  Domingae 
opponents,  rejected  as  unproved  and,  besides,  as  prescribed,  the  claims 
of  Hervilien  Segura  and  of  Lucien  Pommier,  who  had  been  placed  on 
the  tableau  as  creditors,  and  that  of  Achille  Bessum,  who  had  filed  an 
opposition  with  the  object  of  being  recognized  as  creditor ;  and  homo- 
logated the  account  as  thus  amended. 

This  appeal  is  prosecuted  by  Severin  Romero  and  his  co-heirs  and 
by  the  Domingue  heirs. 

Hervilien  Segura,  Lucien  Pommier  and  Achilles  Hessuni,  whose 
claims  were  rejected  below,  have  not  appealed,  nor  has  the  adminis- 
trator, hence  that  feature  of  the  judgment  is  not  open  to  discussion. 

But  the  same  reasons  which  induced  the  district  judge  to  reject 
these  claims  apply  to  those  of  Prosper  Romero,  St.  Peter's  church  and 
the  succession  of  J.  A.  Mestayer,  whose  several  accounts  are  entirely 
unsupported  by  any  evidence,  and  to  those  of  D.  B.  Miguez,  Raphael 
Segura,  Charles  Delcambre  and  Theodore  Delcambre,  whose  notes  are 
all  prescribed,  the  record  containing  no  legal  evidence  of  the  interrup- 
tion of  prescription. 

The  Romero  opponents  have  no  evidence  in  the  record  to  support 
their  claim  of  $1160,  alleged  to  be  due  to  their  mother  on  account  of 
the  paraphernal  funds  belonging  to  her  and  alleged  to  have  been  dis- 
posed of  by  the  deceased,  Antoine  Romero. 

Their  other  claim  is  for  the  sum  of  $800,  the  alleged  value  of  cattle 
belonging  to  their  mother  at  the  date  of  her  marriage,  and  alleged  to 
have  been  sold  by  the  husband  for  his  use  and  benefit.  The  evidence 
on  that  point  consists  exclusively  of  vague  parol  testimony,  which 
fails  to  show  the  number  of  cattle  received,  the  price  at  which  any 
were  sold,  or  any  othor  particulars  of  the  alleged  transaction  on  which 
ft  judicial  conclusion  could  rest.  Both  of  their  claims  were  properly 
rejected. 

The  claim  of  the  Domingae  opponents  is  proved  by  competent  evi- 
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dcDce,  consisting  of  the  account  of  administration  of  the  succession  of 
their  deceased  father  presented  by  Antoine  Romero  as  administrator, 
who  charged  himself  with  the  sum  of  $1005  accruing  to  these  oppo- 
nents, then  minors,  and  no  eifort  has  been  made  to  prove  any  payment 
thereof  or  thereon. 

The  omission  of  our  brother  of  the  district  court  to  recognize  this 
claim  must  be  due  to  an  oversight.  But  these  opponents  claim  a  mort- 
gage to  which  they  are  not  entitled. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
in  tlie  following  particulars: 

1.  In  ordering  the  Domingue  opponents  to  be  placed  on  the  tableau 
as  ordinary  creditors  in  the  sum  of  $1005,  with  interest  as  claimed  in 
their  opposition,  which  claim  had  been  ignored  in  said  judgment. 

2.  In  rejecting  the  claims  of  Prosper  Romero,  Raphael  Segnra, 
D^sir^  B.  Miguez  two  claims,  Charles  Delcambre,  Theodore  Delcam- 
bre,  St.  Peter's  church,  and  of  the  succession  of  J.  A.  Mestayer,  which 
had  been  allowed  in  said  judgment. 

And  it  is  now  ordered  that  said  judgment,  as  thus  amended,  be 
affirmed,  costs  of  appeal  to  be  paid  by  the  succession. 


No.  9763. 
The  State  of  Louisiana  vs.  Dennis  Corcoran. 


38    949 

109    659' 
An  appeal  In  a  criminal  case  will  not  be  tUamlssed  on  the  ground  that  the  tranaoript  of  appeal      |09    662 

has  not  been  filed  in  the  Supreme  Conrt  on  the  return  day,  If  it  appeared  that  it  was  filed     — 

within  three  judicial  days  thereafter.  l|2q   gjj 

In  a  prosecution  for  manslanshter,  it  was  urged  that  a  few  minutes  before  the  killing  the 

deceased  and  a  number  of  companions  were  assembled  at  a  certain  place;  that  they  left 

there  together  and  went  to  the  place  where  the  accused  was  found  and  was  pointed  nut 

•     by  one  of  the  parties  to  the  deceased,  who  was  told  by  the  one  thus  pointing  him  out  to 

go  and  talk  to  him;   and  the  deceased,  without  speaking,  immediately  approached  the 

accused  and  seized  him  by  the  throat  and  beat  him  in  the  face;  that  the  accused  pulled 

loose  from  his  assailant  and  retreated  to  the  middle  of  the  street,  where  he  was  followed 

by  the  deceaso<I,  again  seized  violently  and  beaten  by  him.    In  which  last  struggle  the 

mortal  blow  was  given  by  the  accused.    At  this  stage  of  the  testimony  the  witness  on 

the  stand,  and  who  was  one  of  the  party  that  had  accompanied  the  deceased,  was  asked 

in  substance,  when  this  attack  was  made  on  the  accused,  what  did  you  do,  and  what  did 

each  one  of  the  party  present  do  (naming  each  one),  at  the  same  time  and  place,  which 

question  was  objected  to,  the  objection  sustained,  and  the  witness  not  permitted  to 

answer.    Held,  that  the  ruling  was  error.    It  is  not  true  that  the  res  ge»U»  can  consist 

only  of  what  was  said  and  done  at  the  time  by  the  participants  in  a  combat.    They  may 

embrace  what  was  said  and  done  by  any  and  all  present,  which  have  any  bearing  on  the 

affair  or  are  in  any  manner  connected  therewith. 
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APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Baker,  J. 

M.  J.  Cunningliam,  Attorney  General,  and  TAonel  Adanis,  District 
Attorney,  for  the  State,  Appellee : 

ON  MOTION  TO  DISMISS. 

A  transcript  of  appeal  in  criminal  caaes  mast  lie  filed  within  ten  days  after  granting  tht 

order  of  appeal.    The  Code  of  Practice  does  not  regulate  criminal  proceediuga.    Article 

589  evidently  refers  to  civil  matters.    31  Ann.  1171  -.  31  Ann.  80S:   31  Ajw.  483:  6  Ann. 

653;    13  Ann.  491;    14  Ann.  469:   36  Ann.  310;   37  Ann.  63;   32  Ann.  1968;  Sec.  4.  Act3» 

of  1878. 

ON  MERITS. 

1 .  A  declaration  by  the  deoeased  before  the  homicide,  but  having  no  oaaaal  oonnectioD 
with  any  immediate  act  prodaced  by  the  fatal  conflict  which  resulted  in  the  kiUiog,  is 
not  a  part  of  the  res  gestat,  and  therefore  inadmissible  in  evidence.  Wharton  Cr.  Er. 
sec.  862. 

3.  Before  hostile  threats  by  deceased  against  the  accused  are  admiaaible  in  evidence,  it 
must  be  shown  the  accused  was  present  when  they  were  made  or  they  were  communi- 
cated to  him.    30  Ann.  1177. 

3.  The  ruling  of  the  court  a  qua  refusing  to  giant  a  new  trial,  based  upon  questions  of  fact, 
cannot  be  mvised  by  this  Court. 

Jas,  0.  Walker  for  Defendant  and  Appellant. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  There  is  a  motion  to  dismiss  the  appeal  on  the  ground 
that  the  ttanscript  was  not  filed  within  ten  days  from  the  date  of  the 
order  granting  the  appeal. 

The  order  was  granted  on  the  17th  of  May,  and  the  transcript  wa« 
filed  on  the  26th,  same  month. 

This  court  has  held  that  an  appeal  in  a  criminal  case  will  not  be  dis- 
missed on  the  ground  that  the  transcript  has  not  been  filed  on  the  re- 
turn day,  if  it  appears  that  it  was  filed  within  three  judicial  days 
thereafter.  State  vs.  Hampton,  33  Ann.  1252;  State  vs.  Butler,  35 
Ann.  392. 

The  motion  to  dismiss  is  therefore  refused. 


On  the  Merits. 

The  defendant,  Dennis  Corcoran,  indicted  for  manslaughter,  was 
tried,  conyicted  and  sentenced  to  seven  years'  hard  labor,  and  has 
appealed. 

The  case  comes  up  on  several  bills  of  exceptions  taken  to  the  mllDga 
of  the  trial  judge  on  questions  of  evidence. 

It  is  only  necessary  that  we  consider  one  of  these  bills. 


NEW  ORLfiANS,  DECEMBER,  1886.  961 

state  Ts.  Corcoran. 

The  facts  relating  to  it,  and  tlie  circnmstances  nnder  which  it  was 
taken  are  briefly  these : 

It  had  been  proved  that  fifteen  or  twenty  minutes  before  the  killing 
took  place,  the  deceased,  Dan  Haughery,  Robert  Simpson,  Henry 
Hogan  and  several  others,  were  at  the  Poydras  Market ;  that  they  left 
together  and  proceeded  to  the  corner  of  Liberty  and  South  Poydras 
street,  where  the  accused  was  found  leaning  against  the  posts  of  a 
shed.  That  when  thus  discovered,  Robert  Simpson  said  to  Haughery, 
the  deceased :  '^  Dan,  there  is  Corcoran ;  go  talk  to  him.''  That  there- 
upon the  deceased,  without  saying  anything,  advanced  upon  the  ac- 
cused, seized  him  by  the  throat,  and  beat  him  in  the  face  with  his  fist. 
That  the  accused  after  trying  to  ward  off  the  blows,  succeeded  in  get- 
ting loose  from  his  assailant,  retreated  to  the  middle  of  the  street; 
that  the  deceased  pursued,  and  overtook  him,  again  seized  him  by  the 
throat,  and  again  beat  him  in  the  face.  It  was  during  this  second  at* 
tack  hy  the  deceased  that  the  mortal  blow  was  given  by  the  accused. 
It  further  appears,  from  the  record,  that  the  counsel  for  the  accused 
had  sought  to  establish  that  Haughery  and  his  companions  had  left 
Poydras  Market,  where  they  were  assembled,  as  above-mentioned,  for 
the  purpose  of  hunting  Corcoi-an,  and  beating  him ;  and  this  he  at- 
tempted to  prove  by  a  witness  on  the  stand,  and  asked  the  witness 
(quoting) :  **  If  shortly  before  the  difficulty,  say  ten  or  fifteen  or  twenty 
minutes  before  the  alleged  homicide,  did  you  not  hear  the  deceased, 
Dan  Haughery,  ask  Robert  Simpson  and  Henry  Hogan  and  others,  to 
go  with  him  to  find  Corcoran,  to  beat  him  f" 

On  objection,  the  judge  would  not  permit  the  witness  to  answer  the 
question. 

From  all  this  it  appears  that  the  theory  of  the  defense  was  that  there 
had  been  a  plot  formed  by  Haughery  and  his  friends  to  find  Corcoran 
and  beat  him,  and  that,  in  accordance  with  this  plot,  they  had  hunted 
him  up,  and  Haughery  had  attacked  him.  Then,  after  proving  this 
first  attack  by  Haughery  on  Corcoran,  the  retreat  of  the  latter  and  the 
pursuit  and  second  attack  by  Haughery,  the  counsel  for  the  accused, 
doubtless  for  the  purpose  of  further  supporting  the  theory  of  tlie  de- 
fense, t.  e.,  the  plot  for  a  combined  attack  on  Corcoran  by  Haughery 
and  his  friends,  asked  Hogan,  one  of  this  party,  and  then  on  the 
stand  as  a  witness,  the  following  question  (quoting) : 

"  While  Haughery  was  beating  accused  in  the  face  in  the  manner 
you  have  described,  what  did  you  do,  and  what  did  Robert  Simpson 
do,  and  what  did  Thomas  O'Boyle  do,  at  the  same  time  and  the  same 
place  f" 
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This  question  was  objected  to  ou  the  ground  (quoting) : 

"  That  it  was  not  competent  to  prove  in  behalf  of  the  accused  aDV- 
thing  that  was  said  or  done  by  any  person  or  persons  at  the  same  time 
or  place,  except  repeat  what  may  have  been  said  or  done  by  the  de- 
ceased or  tlie  accused,  or  by  either  of  them/' 

This  objection  was  sustained,  and  the  witness  not  permitted  t^  au- 
swer  the  question. 

In  this  the  judge  erred,  under  the  circumstances  stated  and  the 
facts  developed,  the  question  seems  to  us  entirely  legitimate  and  perti- 
nent. Nor  is  it  true  tliat  only  the  acts  and  declarations  of  the  actual 
participants  in  a  combat  or  melee  can  be  proved  as  a  part  or  parts  of 
the  res  gestae.  The  res  gestae  may  also  embrace  the  contemporaneous 
acts  and  declarations  of  others  present.  1  Greenleaf,  sees.  108-111: 
State  vs.  Horton,  33  Ann.  290 ;  State  vs.  Vines,  34  Ann.  1083. 

We  do  not  know  what  this  witness  might  have  testified  to  in  an- 
swer to  the  question  appearing  above  had  he  been  permitted  to  an- 
swer it ;  but  we  can  well  conceive,  from  the  facts  already  proved,  that 
he  might  have  disclosed  facts  highly  favorable  to  the  accused. 

His  testimony  might  have  conclusively  established  that  the  accused 
was  the  victim  of  a  plot  or  conspiracy  on  the  part  of  Hanghery  and 
his  friends,  as  charged  by  the  counsel  for  the  accused  j  that  the  entire 
party  might  have  joined  in  the  attack,  or  that  Haughery  was  aided, 
abetted,  or  encouraged  by  the  others,  or  other  like  facts  tending  to 
excuse  the  act  of  the  defendant  inflicting  the  mortal  blow. 

These  are  only  suppositions,  but  whatever  the  answer  of  the  wit- 
ness to  that  question  may  have  been,  the  accused  was  entitled  to  it, 
and  the  objection  to  the  question  was  utterly  untenable,  and  the  ruling 
to  the  prejudice  of  the  accused. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  verdict  of 
the  jury  be  quashed,  and  that  the  sentence  of  the  lower  court  be  an- 
nulled and  reversed,  and  the  case  be  remanded  to  the  lower  court  to 
be  proceeded  with  according  to  law. 


No  9747. 
S.  B.  Steers,  for  use  of,  etc.,  vs.  Home  Insurance  Company. 

Where  an  insurer  knows  that  the  premises  may  be  used  for  storing  cotton,  and  inserts  tUn 
written  clause:  *'  It  is  understood  that  when  the  above  building  is  used  as  a  warehoose 
the  rate  will  be  changed,"  the  storing  of  cotton  will  not  avoid  or  forfeit  the  policy.  0» 
thA  contrary,  these  words  indicate  that  the  policy  is  to  remain  iu  force,  tor  unless  it 
remained  in  force  the  rate  could  not  be  changed.    In  such  case,  even  conceding  that  s 
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right  to  "  change  "  meant  a  right  to  "  increase, "  it  ivas  a  right  reserved  to  insurer,  who 
alone  could  fix  rates.  The  insurer  could  demand  a  higher  rate,  or  he  could  cancel  the 
policy  where  a  right  to  cancel  is  provided.  But,  under  the  facts  of  this  case,  where  the 
insurer  did  neither,  the  policy  remained  in  force  and  the  plaintilT  must  recover. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Eightor,  J. 


Kennardf  Howe  &  PrenUsft  and  Baynie  &  Denigre  for  Plaintiff  and  A])- 
pellee : 

1 .  Where  an  insurer  knows  that  the  premises  may  be  used  for  storing  cotton,  and  inserts 
this  written  clause :  "  It  is  understood  that  when  the  above  building  is  used  as  a  ware- 
house the  rate  will  be  changed,"  the  storing  of  cotton  will  not  avoid  or  forfeit  the  policy. 
On  the  contrary,  these  words  indicate  that  the  policy  is  to  remain  in  force,  for  unless  it 
remained  in  force  the  sate  could  not  be  changed.  In  such  case,  even  conceding  that  a 
right  to  "  change  "  meanta  light  to  "  increase,"  it  was  a  right  reserved  to  insui-er,  who 
alone  could  fix  rates.  The  insurer  could  demand  a  higher  rate,  or  he  could  cancel  the 
policy  where  a  right  to  cancel  is  provided.  But  under  the  facts  of  this  case,  where  the 
insurer  did  neither,  the  policy  remained  in  force  and  the  plaintiff  must  recover. 

2.  But  it'  this  clause  be  held  to  impose  on  the  insured  the  duty  of  notifying  the  insurer  of 
the  storage  of  cotton,  it  yet  appears  in  this  case  that  such  notice  was  given.  It  might 
be  cUiiraed  that  the  burden  of  proof  on  this  point  was  on  the  company.  40  Missouri,  40 ; 
3  Welsby,  H.  8l  6.  (Exchequer,  635).  But  if  it  be  not,  the  fact  of  notice  in  this  case  is 
established  by  clear,  positive  and  affirmative  testimony,  which  is  met  only  by  the  nega- 
tive testimony  of  a  witness  whose  memory  is  shown  to  be  defective.  Case  stronger  for 
plaintiff  than  that  of  Story  vs.  Hope  Ins.  Co.,  37  Ann.  854 ;  Willis  vs.  Hanover,  79  North 
Carolina. 

3.  In  such  a  case  as  this,  defendant  should  have  been  satisfied,  at  least,  with  the  decision 
of  the  lower  court;  and  Uie  plaintiff,  put  to  needless  expense,  annoyance  and  delay  by 
the  appeal,  is  entitled  to  damages. 

Singleton,  Browne  <&  Choate  for  Defendant  and  Appellant: 

1 .  The  property  covered  by  the  policy  in  question  was  insured  as  vacant  property,  and  not 
as  a  cotton  warehouse.    Sefton,  pp.  60,  61,  68,  70 ;  Steers,  p.  18 ;  Policy, 

2.  The  policy  prohibited  any  change  in  the  use  or  occupation  of  the  propert.^  which  would 
materially  increase  the  risk  without  the  assent  of  defendant.    Conditions  1, 5  and  6. 

3 .  The  property  insured  was  used  and  occupied  by  the  plaintiff  as  a  cotton  warehouse  after 
tne  policy  issued  and  at  the  time  of  its  destruction  by  fire.    Steers,  pp.  10,  16,  23. 

4.  Such  use  materially  Increased  the  risk  and  avoided  the  nolicy,  unless  the  defendant 
assented  to  such  use.  Sefton,  pp.  64, 163;  Steers,  p.  38;  Brown,  pp.  82,  83,  84,  85,  86;  23 
Ann.  458 ;  40  Mo.  27;  38  Me.  439 ;  10  Pick.  535 ;  9  Allen,  329 ;  99  Mass.  160 ;  14  Allen,  330; 
21  Pick.  164 ;  45  Barb.  454 ;  17  Barb.  Ill ;  34  Pa.  St.  79 ;  Wood  on  Ins.  p.  445. 

5.  The  burden  of  proof  was  upon  the  plaintiff  to  show  that  he  notified  defendant  of  the 
change  in  the  risk,  and  that  it  assented  to  such  change.  Wood  on  Ins.,  sec.  507;  16  Md. 
377;  98  Mass.  381 ;  100  Mass.  472 ;  12  M.  73 ;  8  N.  S.  259;  4  R.  219;  7  B.  418 ;  2  N.  S.  66 ;  3 
N.S.575:  2L.569;  11  L.  17;  15  Ann.  509,  663 ;  11  M.  4,  194;  3L.534;  10  Ann.  639;  13 
Ann.  397;  14  Ann.  207. 

6.  The  plaintiff  has  failed  to  establish  that  such  notice  was  given  to  the  defendant,  or  that 
it  assented  to  such  change  in  the  use.    Sefton,  pp.  65,  94,  95,  100,  102. 103. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.    This  is  an  action  to  recover  on  a  policy  of  fire  insurance 
issued  by  the  defendant  company. 
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The  policy-  isAiied  od  the  20t1i  of  February,  1885,  for  the  sain  of 
$4000,  and  on  the  27th  of  October  following  the  building  inRared. 
known  as  the  "  old  Golding  Foundry,"  was  destroyed  by  fire. 

The  defense  is  that  the  property  was  insured  as  a  vacant  building ; 
that  it  was  stipulated  as  part  of  the  contract  that  if  the  premisee 
should  be  occupied  or  used,  and  the  use  changed  so  as  to  increase  tbe 
risk,  without  notice  to  the  company  and  its  consent  indorsed  on  tbe 
policy  in  writing,  then  the  policy  should  be  void.  It  is  charged  that 
during  the  period  covered  by  the  policy  the  property  was  held  by  the 
plaintiff  as  a  warehouse  for  the  storage  of  cotton,  without  the  consent 
or  knowledge  of  the  company,  and  as  a  place  for  cleaning  old  iron  cot- 
ton ties  with  coal  tar,  without  the  consent  of  the  company,  and  that 
such  use  materially  increased  the  risk  and  avoided  the  policy. 

There  was  judgment  in  favor  of  the  plaintiff,  and  the  defendant  ap- 
pealed. 

The  second  defense  about  the  cleaning  of  old  iron  ties  with  coal  tar 
seems  to  have  been  abandoned,  leaving  only  to  be  detennined  the  iii-»t 
defense,  relating  to  the  use  of  the  building  as  a  warehouse,  without 
the  knowledge  or  consent  of  the  company. 

There  is  a  clause  in  the  policy  that  reads  (quoting) :  "  It  is  under- 
stood that  when  the  above  building  is  used  as  a  warehouse  the  rate 
will  be  changed." 

It  is  apparent  from  this  clause,  and  especially  from  the  use  of  the 
word  "  when  "  therein,  that  it  was  in  contemplation  of  the  parties  to 
the  contract  that  the  building  would  be  used  at  some  time  as  a  ware- 
house ;  and  further,  that  when  so  used  the  insurance  should  continne. 
but  at  a  different  rate. 

The  contention,  therefore,  that  the  use  of  the  building  as  a  ware- 
house avoided  the  policy,  is  not  sound,  since  the  words  of  the  contract 
refer  to  the  precise  case  of  its  being  so  used,  and  provides  for  the  con- 
tinuance of  the  policy  in  that  very  event. 

The  company  was,  however,  entitled  to  a  notice  of  the  change  made 
in  the  use  or  condition  of  the  building. 

The  plaintiff  swears  positively  and  emphatically  that  he  did  give 
such  notice  to  the  president  of  the  company  ;  told  him  '*  he  was  abont 
to  store  cotton  in  the  building,"  and  further  said  to  him,  to  use  his 
language :  "  I  suppose  you  will  charge  me  a  higher  rate  now  t"  To 
which  the  president  replied  (again  quoting) :  <M  do  not  know  wheUier 
I  will  or  not  j  I  will  see." 

It  is  true  that  this  was  denied  by  Mr.  Sefton,  the  president  of  the 
com])any,  who  testified  in  the  case. 
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The  judge  a  quo,  doabtlessly,  acting  on  the  principle  or  elementary 
rule  of  evidence  '^  that  positiye  testimony  on  a  given  point  must  al- 
ways predominate  over  negative  testimony  on  the  same  point,,"  gave 
credence  to  the  statement  of  Steers  ratlier  than  to  the  denial  of  this 
statement  by  Sefton,  and  mainly  by  reason  of  it  rendered  judgment 
in  favor  of  the  plaintiff.  In  the  case  of  Story  vs.  Insurance  Company, 
37  Ann.  258,  this  Court,  when  the  same  question  was  before  it,  used 
the  following  language : 

*'  But  one  witness  swears  affirmatively,  and  the  other  negatively. 
The  assertion  of  a  fact  which  never  had  an  existence  cannot  be  con- 
sistent with  truth }  whereas  the  denial  of  a  fact  which  has  existence 
may,  without  violating  the  truth,  be  the  result  of  inattention  or  a  de- 
fective memory,"  and  then  announced  the  rule  of  law  on  the  subject 
quoted  above. 

An  examination  of  the  record  affords  some  confirmation  of  a  defect- 
ive memory  on  the  part  of  this  witness,  which  it  is  unnecessary  to  en- 
large upon.  We  find  no  reason  whatever  to  reject  the  conclusion 
reached  by  the  district  judge  upon  this  issue  of  fact,  nor  to  question 
the  correctness  of  the  judgment  rendered  by  him.  The  judgment  is 
therefore  affinned,  with  costs. 

Fenner,  J.  recused  on  account  of  interest. 


No.  9742. 
The  State  ex  rel.  C.  C.  Piper  vs.  Joseph  Batt. 

The  statute  authorisiog  the  organization  of  ooTporatioufi  for  literary,  soientiflo,  religious 
and  charitable  purposes,  presoribes  the  conme  to  be  pnrsued  in  order  to  effect  snch  in- 
corporation, and  also  the  method  of  making  amendments  or  alterations  of  the  original 
articles.  Courts  cannot  regard  or  give  effect  to  amendments  not  made  in  compliance 
with  the  mode  prescribed  by  the  statute. 

Where  the  charter  provides  that  the  board  of  delegates,  themselves  elected  annually,  shall 
annually  elect  a  chief  engineer,  the  action  of  one  board  in  electing  such  officer  for  a 
term  of  five  years,  cannot  destroy  the  right  and  duty  of  succeeding  boards  to  elect  the 
engineer  according  to  the  charter. 

The  first  election  only  conferred  upon  the  person  elected  the  right  to  hold  the  office  for  one 
year,  or  nntU  his  successor  was  elected  and  qualified,  and  when,  after  the  expiration  of 
the  year,  a  succeeding  board  of  delegates  haa  elected  another  to  the  office,  his  qnalifica- 
tioD  ead^d  the  term  of  the  former  occupant,  whose  former  election  was  no  valid  or  legal 
warrant  for  continuing  in  the  office. 

failure  to  elect  on  the  day  fixed  in  the  charter  did  not  exhaust  or  destroy  the  power,  and 
did  not  invalidate  an  election  held  at  a  subsequent  regular  meeting. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
"Hsaot,  J. 
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Farrar  d;  Kruttschnitt  for  Relator  and  Appellee. 

W.  S,  Benedict  and  Richard  Doicning  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  Relator,  averring  that  he  lawfully  holds  the  office  of 
Chief  Engineer  in  the  corporation  known  as  the  '^  Firemen^a  Charitable 
Association  of  the  Sixth  District  of  New  Orleans,^'  and  that  Joseph 
Batt  claims  said  office,  and  asserts  his  right  to  perform  the  duties  and 
functions  thereof,  invokes  the  writ  of  quo  warranto,  requiring  said 
Batt  to  exhibt  to  the  court  the  authority  on  which  he  bases  his  claim 
and  pretensions. 

Batt  returns,  as  his  warrant  for  claiming  said  office,  an  election,  held 
in  pursuance  of  the  charter  of  the  corporation,  on  December  Jl,  1885, 
at  which  he  was  chosen  as  the  successor  and  for  the  unexpired  term  of 
Horace  P.  Phillips,  deceased,  who  had  been  regularly  elected  as  Chief 
Engineer  for  the  term  of  five  years,  beginning  on  the  12th  of  August 
18d4,  and  ending  only  on  the  like  date  of  1889. 

There  is  no  pretense  on  the  part  of  Batt  that  he  was  elected  other- 
wise than  for  the  unexpired  term  of  Phillips,  or  that  he  succeeded  to 
any  other  right  than  Phillips  would  have  possessed  had  he  survived. 

On  the  other  hand,  there  is  no  dispute  before  us  as  to  the  validity  of 
Batt's  election  as  the  successor  and  for  the  unexpired  term  of  Phillips, 
whatever  that  may  be. 

The  judge  a  quo  so  held,  and  relator  does  not  controvert  the  finding. 

The  vital  question  is:  has  the  term  of  Phillips,  and  of  Batt,  as  hu 

successor,  expired? 
There  is  no  doubt  that  the  board  of  delegates  which  elected  Phil 

lips  intended  to  elect  him  for  a  term  of  five  years,  and  that  Phillips 

had  already  filled  such  a  term  under  a  previous  election,  in  1879. 

But  the  question  is  whether  the  board  of  delegates  had  the  power 
to  elect  a  Chief  Engineer  for  a  longer  term  than  one  year. 

The  association  was  incorporated  under  the  laws  of  tlie  State,  pro- 
viding for  the  organization  of  corporations  for  literary,  scientific,  re- 
ligious and  charitable  purposes.     Rev.  Stat.,  sees.  677  to  662. 

The  corporate  powers  were  vested  in  a  board  of  delegates,  to  bt 
elected  annually,  and  amongst  other  officers,  that  of  Chief  Engineer  i^ 
created,  and  it  is  unequivocally  provided  that  he  also  shall  be  elected 
annually  by  the  said  board,  after  its  own  election  and  organization. 

As  the  charter  is  the  fundamental  law  oi  the  corporation,  unless  the 
foregoing  provision  has  been  altered  by  amendment,  legally  made,  it 


NEW  ORLEANS,   DECEMBER,  1886.  957 

state  AX  rel.  Piper  vs.  Batt 

is  difficult  to  imagine  bow  any  board  of  delegates  could  claim  the 
riglit  to  elect  a  Chief  Engineer  for  a  longer  terra  than  one  year. 

But  the  law  which  authorized  the  formation  of  such  corporation, 
and  provided  the  mode  in  which  they  might  be  formed,  was  equally 
careful  in  providing  the  mode  in  wliich  acts  of  incorporation  might  be 
altered  or  amended,  viz  :  by  executing  an  authentic  act  containing  the 
proposed  amendments,  submitting  the  same  to  the  District  Attorney 
for  his  opinion  as  to  their  legality,  and,  after  obtaining  his  approval, 
recording  his  certificate  to  that  effect  with  the  act.    R.  S.  679. 

We  could  no  more  recognize  the  validity  of  an  amendmeut  not  made 
in  accordance  with  the  foregoing  requirements  than  we  could  recognize 
as  a  valid  corporation  an  association  which  had  never  complied  with 
like  requirements  of  the  law  for  their  formation. 

The  charter  itself  contained  a  provision  that  "  it  could  not  in  any 
way  be  altered,  amended  or  repealed  unless  by  consent  of  three- 
fourths  of  the  whole  board  of  delegates,  notice  of  the  same  in  writing 
having  been  given  at  a  prior  meeting." 

Respondent  seeks  to  show  that  such  consent  was  given  to  an  an^end- 
ment  altering  the  term  of  the  Chief  Engineer  to  five  years.  The  judge 
a  quo  found  otherwise  ;  but  we  consider  this  of  no  consequence  what- 
ever. That  provision  merely  directs  the  first  step  to  be  taken  in  order 
to  secure  an  amendment.  It  did  not  dispense  with  the  necessity  of 
following  up  this  step  by  complying  with  the  express  requirements  of 
law  already  indicated,  nor  could  it  give  force  to  an  amendment  not 
made  in  conformity  with  those  requirements. 

It  is  not  pretended  that  any  amending  act  has  ever  been  drawn  or 
submitted  to  the  district  attorney,  or  approved  by  him  or  recorded. 

Hence,  it  is  periectly  clear  that  the  original  charter  subsists  intact, 
without  alteration  or  amendment,  as  the  fundamental  law  of  the  cor- 
poration. 

The  right  and  duty  of  each  succeeding  board  of  delegates,  them- 
selves elected  annually,  to  elect  annually  a  Chief  Engineer,  are  ex- 
pressly and  unequivocally  guaranteed  by  the  charter,  and  it  is  impos- 
sible for  one  board,  by  electing  that  officer  for  the  term  of  five  years, 
to  deprive  succeeding  boards  of  this  right  so  secured. 

The  board  of  delegates,  which  entered  upon  their  duties  under  the 
charter  on  the  first  Monday  of  January,  1886,  have  exercised  this  right 
by  the  election  of  the  relator  as  Chief  Engineer,  and  he  is  recognized 
as  such  officer  by  said  board.  When  relator  qualified  under  this  elec- 
tion, the  tenn  of  Phillips,  which  had  long  since  expired,  and  was  only 
continued  until  his  successor  for  a  new  term  had  been  elected  and 
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qualified^  and  of  Batt,  who  held  nuder  like  conditions,  came  to  an 
end,  and  the  judge  a  quo  did  not  err  in  holding  that  the  warrant  as- 
Berted  by  respondent  as  the  basis  of  his  claim  to  the  office  was  insuffi- 
cient and  invalid. 

We  do  not  consider  that  the  election  of  Piper  was  invalidated  by  the 
fact  that  it  did  not  take  place  on  the  day  directed  by  the  charter,  but  at 
a  snbseqaent  regular  meeting.  The  time  mentioned  is  not  of  the  essence 
of  the  power^  and  the  omission  to  observe  it  did  not  exhaust  or  destroy 
the  power  of  election.  Jacobs  vs.  Murray,  15  Cal.  221 ;  2  Hennen's^ 
Dig,,  p.  1580. 

The  estoppels  set  up  against  Piper  have  no  foi-ce. 

Judgment  affirmed. 


No.  9748. 
J.  A.  Mercier  et  al.  vs.  City  of  New  Orleans. 

Section  9,  of  Act  107  of  1884,  only  confers  upon  the  cltj  ooancU  of  New  Orleans  power  to 
revise  valnations  and  correct  deeoriptions  of  property  actually  asaeeaed  and  entered  npon 
rhe  rolls  by  tbe  board  of  assessors.  It  does  not  aathorize  the  connoil  to  make  original 
assessments  or  to  list  property  which  tbe  board  has  omitred  from  the  rolls.  Such  omis- 
sions are  to  be  corrected  by  the  board  of  assessors  in  the  manner  pointed  out  bj'  Section 
2  of  the  same  act. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


Braughn,  Buck,  DinkeUpiel  dk  Hart  for  Plaintiffs  and  Appellants. 
WMer  H,  Rogers,  City  Attorney,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fbnner,  J.  On  May  2, 1885,  the  plaintiffs  became  the  adjudicatees 
at  public  auction  of  the  real  estate  formerly  kno^Ti  as  "  Christ  Church,'' 
on  Canal  street,  which,  up  to  that  time,  had  been  used  as  a  place  of 
public  worship  and  was  exempt  from  taxation  under  Art.  207  of  the 
Constitution. 

The  authentic  title  under  the  sale  wa«  only  completed  and  recorded 
on  June  6,  1885. 

The  board  of  afisessors,  who  were  required  under  the  law  (Sec.  8,  of 
Act  107  of  1884)  to  complete  their  assessment  "on  or  before  the  3l8t  of 
July,"  failed  to  list  said  property  for  taxation  in  any  manner. 

The  city  council  of  New  Orleans,  acting  under  its  construction  of  Sec 
9,  of  Act  107  of  1884,  after  notice  to  plaintififs,  undertook  to  supply  this 
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omission  and  to  order  the  property  to  be  placed  on  its  rolls  as  subject 
to  taxation  on  an  assessment  of  $75,000. 

Plaintiffs,  averring  the  illegality  and  nullity  of  said  proceedings  on 
various  grounds  and  suggesting  apprehended  injury,  biing  this  suit  to 
have  them  annulled  and  cancelled. 

No  exception  is  taken  to  the  proceeding,  which  is  submitted  on  the 
merits  of  the  case. 

At  the  trial,  the  following  admission  was  made:  ^'  This  property  was 
not  assessed  by  the  board  of  assessors,  and  has  not  been  assessed  by 
them  either  for  State  or  municipal  taxation  to  this  day.'' 

The  ouly  warrant  assigned  for  the  council's  action  is  Sec.  9,  of  Act 
107  of  1884,  in  the  following  words: 

"  Sec.  9.  Be  it  further  enacted,  etc,  That  Sec.  27  of  the  aforesaid  act 
be  amended  and  re-enacted  so  as  to  read  as  follows:  That  all  taxpay- 
ers shall  have  the  right  to  appear  before  a  standing  committee  on 
assessment  of  the  city  council  of  New  Orleans,  and  in  other  parishes 
before  the  board  of  reviewers,  as  provided  for  in  the  aforesaid  act,  dur- 
ing the  sessions  of  said  boards,  and  be  heard  concerning  the  description 
of  the  property  listed  and  the  valuations  of  the  same  as  assessed,  and 
they  shall  have  the  right  of  testing  the  correctness  of  their  assessments 
before  the  courts  of  justice  in  any  procedure  which  the  Constitution 
and  laws  may  permit^  but  the  action  to  test  such  correctness  shall  be 
instituted  on  or  before  the  first  day  of  November  of  the  year  in  which 
the  assessment  is  made.  The  said  committee  on  assessment  shall  meet 
on  the  second  Monday  of  the  month  of  August,  in  the  city  of  New  Or- 
leans, of  each  year,  to  consider  and  examine  into  the  applications  of 
those  owners  of  assessed  property  who  believe  the  assessor's  valuation 
to  be  in  excess  of  and  beyond  the  actual  cash  value  of  the  property  so 
assessed.  Said  committee  shall  determine  upon  said  applications  and 
report  their  action  at  once  to  the  city  council  for  its  approval  or  rejec- 
tion, and  such  decision  by  the  council  shall  be  final,  unless  set  aside, 
in  accordance  with  Article  203  of  the  Constitution.  That  the  said  com- 
mittee on  assessment  shall  be  and  are  hereby  empowered  to  increase 
any  assessment  imperfectly  or  improperly  made;  provided,  that  before 
said  increase  is  made,  the  taxpayer  be  served  with  a  notice  to  appear 
before  said  committee  within  hve  days  and  show  why  such  increased 
assessment  should  not  be  made." 

Our  opinion  is  very  clear  that  this  section  only  confers  on  the  council 
power  to  revise  valuations  and  connect  description  or  other  imperfec- 
tions in  assessment  of  property  made  by  the  board  of  assessors  and 
entered  upon  their  rolls,  but  that  it  does  not  confer  power  to  make 
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original  assessments  or  to  list  property  which  the  board  has,  whether 
intentionally  or  inadvertently,  omitted  from  the  rolls. 

The  remedy  for  sucli  omission  is  clearly  pointed  out  in  Section  2  of 
the  same  act,  which  authorizes  the  board  of  assessors  to  correct  it,  and 
defines  the  proceeding  by  which  this  may  be  done. 

The  theory  of  the  city  seems  to  be  that  when  a  person  is  not  assessed 
for  all  the  property  belonging  to  him,  such  assessment  is  imperfectly 
made  within  the  purview  of  Section  9.  But  it  is  property,  and  not  i)er- 
sons,  which  is  made  the  subject  of  assessment,  and  the  whole  context 
of  the  statute  shows  that  the  section  refers  exclusively  to  imperfection^i 
in  the  assessment  of  property  actually  listed  and  assessed  by  the  board 
of  assessors. 

The  action  of  the  city  council  in  making  this  assessment  was  clearly 
unauthorized,  and  plaintiffs  are  entitled  to  relief. 

Rights  of  parties  under  proper  proceedings  are  reserved. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed^  and  it  is  now  ad- 
judged and  decreed  that  there  be  judgment  in  favor  of  plaintiff,  declar- 
ing the  assessment  herein  made  by  the  city  council  of  New  Orleans  to 
be  null  and  void,  and  ordering  same  to  be  stricken  from  the  records  of 
the  city  comptroller,  and  that  defendant  pay  costs  in  both  courts. 


88    900 

48  1019  No.  9786. 


The  State  of  Louisiana  vs.  John  Williams. 

1.  When  an  aocosed  person  has  been  tried  and  a  verdict  of  ffailty  retanied  aj^inst  him. 
the  trial  Judge  is  without  power  or  authority  to  grant  a  new  trial  ex  propria  motu. 

2.  The  trial  Judge  is  in  no  sense  the  custodian  tor  the  accused,  and  it  was  not  his  duty  to 
take  care  of  his  welfare. 

There  would  have  been  ample  time  fsr  him  to  conbider  measures  for  his  relief  when  applied 
for  by  the  accused. 

A    PPEAL  from  the  Twentieth  District  Court,  Parish  of  Assuinptien. 
LjL    Beattiey  J. 

£.  A.  O^Sullivan,  District  Attorney,  for  the  State,  Appellant. 
Defendant  unrepresented. 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  The  accused  was  indicted,  tried  by  a  jury,  and 
found  guilty  of  cutting,  stabbing  and  wounding  one  James  James, 
with  a  dangerous  weapon,  with  intent  to  kill  and  murder  said  James, 
whereupon  the  trial  judge,  ex  propria  fnotu  set  the  verdict  aside,  and 
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granted  a  new  trial,  over  the  objection  and  exception  of  the  District 
Attorney. 
The  trial  jndge  assigns  as  his  reasons  for  so  doing : 
l8t.    That  the  evidence,  f  n  his  opinion,  did  not  justify  the  verdict. 
2d.    That  it  would  be  unlawful  for  him  to  sentence  the  accused  for 
such  a  felony  when  he  was  not  guilty  of  it. 

3d.  That  it  had  been  suggested  to  him  that  the  accused  be  brought 
into  court  and  asked  whether  he  wished  a  new  trial.  He  says:  ''Of 
course,  if  I  had  been  forced  to  appoint  counsel  for  him,  and*  counsel, 
knowing  my  opinion,  would  have  advised  him  to  inake  no  TiMtion,  If 
I  did  not  appoint  counsel,  my  duty  was  to  see  that  he  was  not  led  into 
error,  and  it  would  ''  have  become  my  duty  to  advise  him  not  to  apply,  as 
it  had  already  been  stated  by  me  that  I  would  grant  it  at  propnomo^." 
The  question  presented,  as  well  as  the  proceeding  complained  of,  is 
a  singular  one. 

We  are  at  a  loss  to  understand  why  a  judge,  who  believed  it  to  be 
his  duty  to  see  that  the  accused  was  not  led  into  error,  did  not  allow 
him  *'  to  make  his  full  defense  by  counsel  learned  in  ttie  law,"  in  the 
first  instance. 

He  should  have  appointed  some  member  of  the  bar  to  represent 
him.    R.  S.  992. 

Having  permitted  the  accused  to  go  to  trial  without  being  represent- 
ed by  counsel,  we  think  it  wns  clearly  liis  duty  to  have,  at  least,  ap- 
pointed one  to  care  for  his  interest  after  the  verdict,  he  claimed  to  be 
unjust,  was  lendered. 

Conceding  the  correctness  of  his  motives,  and  the  uu worthiness  of 
the  verdict,  we  think  the  trial  judge  ventured  a  step  beyond  the  bounds 
of  duty. 

The  court  is  in  no  sense  the  custodian  for  the  accused,  and  it  was 
not  his  duty  to  see  that  he  was  not  led  into  error.  While  we  are  not 
prepared  to  say,  at  this  time,  that,  if  the  new  trial  were  sustained,  the 
verdict  first  rendered  would  operate  a  bar  to  a  second  trial,  on  same 
information,  it  might  be  a  serious  question. 

Const.,  art.  5,  provides :  *'  Prosecutions  shall  be  by  indictment,  or 
information ;  provided  that  no  person  shall  be  held  to  answer  for  a 
capital  crime  unless  on  a  presentment  or  indictment  by  a  grand  jury. 
*  ♦  ■  •  Nor  shall  any  person  be  twice  put  in  jeopardy  of  life  or  lib- 
erty for  the  same  offense,  except  on  his  own  application  for  a  neic  trial, 
or  where  there  is  a  mistrial,  or  a  motion  in  arrest  of  judgment  is  sus- 
tained." Const.  1879. 
61 
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This  is  a  new  principle  incorporated  into  the  organic  law,  not  exist- 
ing in  any  former  one,  viz :  "  Nor  shall  any  person  be  twice  put  in 
jeopardy  of  life  or  liberty  for  the  same  offense,  except  an  his  awn  appU- 
cation  far  a  new  trials'"  etc. 

There  had  long  been  serions  controversy  among  jurists  and  lawyers 
as  to  the  proper  interpretation  of  "  twice  in  jeopardy ;"  and  doabtless 
the  phrase  employed  was  placed  in  the  Constitation  in  ordep  to  make 
it  an  in surmonn table  barrier  to  further  dispute  on  that  question. 

It  must  be  observed,  and  the  trial  judge  erred  iu  uot  doing  so. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  order  fcniut- 
ing  the  new  trial  ex  proprio  motu  be  annulled  and  vacated,  and  that 
the  cause  be  remanded  to  the  court  a  qua  for  further  proceedings  ac- 
cording to  law,  without  prejudice  to  the  right  of  the  accused,  to  make 
application  for  a  new  trial. 

Judgment  reversed. 


No.  9802. 
The  State  of  Louisiana  vs.  Michel  Sonvikk. 

In  an  infonnation  charfrlDg  an  aaaaolt  with  intent  to  kill,  it  is  not  neoeMarj  that  the  pleader 
ahoold  qnalif J  both  the  "  act "  and  the  **  intent"  as  felonious.  To  qualify  the  intent  is 
sufficient. 

The  arerment  that  the  party  assailed  was  then  in  the  peaoe  of  the  State,  is  not  neceaaary  to 
be  proved ;  its  omission  is  therefore  not  a  matter  of  snbstance  which  would  vitiate  the 
infonnation ;  hence,  objection  grounded  on  its  omission  cannot  be  made  by  a  motion  in 
arreat  of  judgment. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
Hudspeth,  J. 

Jahn  N,  Ogden  and  S.  P.  Veaaie,  District  Attorneys,  for  the  State, 
Appellee. 

W,  0.  Perrault  for  Defendant  and  Appellant : 

1 .  "If  the  offense  be  statutory  it  is  indispensable  to  describe  it,  If  not  in  the  letter,  at  least 
in  the  spirit  of  the  statute  creating  the  ofTense.  The  snbstance  must  be  rigidly  given." 
Voorfaies  Crim.  Jur.  p.  388,  no.  69,  70,  IS;  same  book.  p.  387,  no.  67»lt8:  Wharton  Grim. 
Prao.  and  Plead.  (6th  ed.)  §§  19S,  153, 154. 163,  166 ,-  5  Ann  384 :  Bishop  Crim.  Proo.  $3» 
and  notes,  §  369  and  notes,  $$  968,  977. 

2.  An  information  fhkmed  under  Sec.  793,  R.  8.  of  Louisiana,  whi^h  does  not  aver  that  the 
assault  was  made  with  felonious  intent,  or  that  the  intent  was  to  feloniounly  kiU  and 
slay,  is  defective  and  bad  for  uncertainty,  because  in  such  eases  the  intent  fonna  the 
gist  of  the  offense  and  must  be  specially  averred.  Wharton's  Crim.  Law  (6th  ed.),  Vol. 
1,  $641 ;  36  Ann.  99;  Vooihies  Crim.  Jur.  p.  388,  No.  79;  Wharton's  Precedents  of  Ind. 
$949;  Bish.  C.  P.  §  556. 

3.  An  infonnation  fhoned  uncer  said  Sec.  793,  which  does  not  allege  that  the  party  aesanlted 
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WR8  a  "  person  in  the  peace  of  the  State  tben  being."  ia  fatally  defective.  The  law  in 
»aid  flection  intended  to  deal  with  anprovoked  aAsanltA  upon  peaceable  and  anproyokinj; 
perMons :  and  although  not  materiHl  to  be  averred  in  murder  or  manslaughter  canes,  is  of 
the  essence  of  the  offense  created  and  punished  by  Sec.  703  of  B.  S.  of  Louisiana.  Yoor. 
Ciim.  Jur.  p.  144.  p.  387,  no.  67,  68;  also  p.  :i88.  no.  69,  72;  Whar.  Or.  P.  and  P.  §§  158, 
l.M,  154,  166:  Blsh.  C.  P.  §§268,  S.^. 


'Die  opiiiion  of  the  Court  was  delivered  by 

PocHfi.  J.  Defendant  appeals  from  a  conviction  of  an  assault  with 
intent  to  kill,  under  section  793  of  the  Revised  Statutes,  and  from  a 
sentence  of  imprisonment  and  a  fine  exceeding  three  hundred  dollars. 

His  complaint,  by  means  of  a  iiiotton  in  arrest  of  judgment,  presents 
two  questions: 

1st.  The  alleged  defect  of  the  inforinati<»n  in  this,  that  it  does  not 
qualify  the  assault,  or  the  intent  as  felonious. 

2d.  The  fatal  omission  of  the  words,  ^'  in  the  peace  of  the  State 
then  being." 

1st.  A  serious  doubt  may  exist  a?  to  the  nature  of  the  oflfense  de- 
nounced by  section  793,  and  as  to  the  intention  of  the  law-giver  to 
therein  provide  for  a  felonious  offense. 

But  be  that  as  it  may,  we  find  that  the  information  in  this  case 
charges  the  accused  with  "  an  assault  with  intent  to  kill  and  feloni- 
ously slay,"  etc.,  and  we  conclude  that  the  intent  is  thereby  sufficiently 
described.  In  such  cases,  it  is  not  indispensable  to  qualify  both  the 
act  and  the  intent.     State  vs.  Bradford,  33  Ann.  921. 

It  is  true  that  the  information  is  drawn  in  a  very  inartistic  manner, 
but  the  argument  of  defendant's  counsel,  predicated  on  the  idea  that 
the  words  '*  kill "  aud  ^^  slay  "  are  not  synonymous,  is  somewhat 
hypercritical. 

2d.  There  is  no  merit  in  the  second  ground  of  the  motion.  This 
Court  has  held,  on  good  authority,  as  well  as  on  reason,  that  the  omis- 
sion of  this  averment  is  no  ground  for  a  motion  in  arrest  of  judgment. 
State  vs.  Vincent,  36  Ann.  771. 

We  have  also  held,  and  we  reaffirm  the  ruling,  that  the  omission  of 
the  words  *^  in  the  peace  of  the  State  then  being,"  was  covered  by 
section  J 063  of  the  Revised  Statutes,  which  provides  that  ''  no  indict- 
ment for  any  offense  shall  be  held  insufficient  for  want  of  the  aver- 
ment of  any  matter  unnecessary  to  be  proved,"  and  that  such  an 
averment  was  not  necessary;  hence  the  omission  of  the  same  does  not 
vitiate  the  indictment.  State  vs.  Simeon,  36  Ann.  923. 
•  We  therefore  conclude  that  an  objection  on  that  ground  does  not  in- 
volve a  matter  or  defect  of  substance,  and  that  it  cannot  avail  the  de- 
fendant under  a  motion  in  arrest  of  judgment. 

Judgment  affirmed. 
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48  1JTJ 


^  No.  9803. 

48  ij7»  The  State  of  Louisiana  vs.  David  Philuin  kt  al. 

38    964^ 

4tf    2^3'        Where  a  statute  ases   the  words    "wilfully  or  mallcioasly '*  fo  qualify  the  act  theretin 

I  ^  "^i  declared  an  offeDsc,  the  indictment  may  charge  the  act  as  "  wilfully  and  maliciooel/  " 

|l25     81^  done;  or  it  suffices  if  it  is  charged  as  wilfnlly  done  or  as  maliciously  done,  using  either 

•^^^^^  of  the  qualifying^words  alone. 

Where  a  common  law  crime,  such  as  murder,  forgery,  or  the  like,  is  deuouuced  by  a  statute 

by  nanu,  indietmenti  for  such  crime  should  be  charged  in  the  words  and  qnaliflcationft 

prescribed  by  the  common  law  for  Indictments  for  such  offenses. 

When,  however,  a  statute  denounces  a  certain  act  or  acts  an  offense  and  specifically  describes 

the  act,  though  snob  offense  may  bear  a  close  relation  to  a  well  known  common  law 

offenee,  and  belong  to  the  same  species,  the  offense  thus  declared  is  properiy  a  statutory 

offense,  and  may  be  charged  in  the  language  of  the  statute. 

An  indictment,  under  Sec.  843,.for  setting  fire  to  and  burning  au  outhouse,  etc..  charging 

that  it  was  done  "feloniously,  lulawfully  and  maliciously,"  is  valid. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Bakery  J. 


M.  J,  Ounningham,  Attorney  General,  and  Lionel  Adattu,  District  At- 
toruey,  for  the  State,  Appellee : 

Where  the  defense  denounced  by  the  statute  consists  in  wUf^y  or  malicionaly  setting  fire 
to  and  burning  a  building,  the  indictment  may  charge  the  burning  to  have  been  done 
"feloniously,  unlawfully  and  maliciously."  It  is  permissible,  but  not  essential,  to  set 
out  that  the  criminal  act  was  both  wilful  and  malicious.  1  Blsh.  C.  Prec.  $$  436, 434, 556; 
Bish.  on  Stat.  Crimea,  5244;  Whart.  Or.  P.  and  P.  §$228,  163,  163. 

F.  B.  Earhart  for  Defendants  and  Appellants: 

The  crime  of  arson,  in  this  State,  is  the  "  wilful  and  malicious  bnniiug  of  the  bouse  of  an- 
other."   State  vs.  Folord,  33  Ann.  683 . 

In  Louisiana,  the  Supreme  Court  holds  that  the  generic  term  of  arson  is  included  in  Sees. 
841,  842,  S43,  B.  8..  La. ;   33  Ann.  683. 

The  commission  of  any  one  of  the  distinct  offenses  enumerated  in  these  sections  constitutes 
the  crime  of  arson.    33  Ann.  683. 

Arson  being  a  common  law  offense,  this  Court  holds  in  an  indictment  for  the  commission  of 
a  common  law  offense,  under  a  statute:  "It  is  iusuiflcient  to  charge  in  the  atatatorr 
terms  alone,  but  must  be  charged  with  all  the  essential  averments  of  the  common  law 
for  tbe  same  offense  here."  State  vs.  Flint,  33  Ann.lS92,  and  authoritiee  there  cited  by 
Justice  Fenner  on  rehearing;  Bishop's  Cr.  Proc.  vol.  1,  par.  509,  600,  p.  365,  3d  edition; 
Bishop's ;8tat.  Crimes,  2d  ed.,  par.  88,  p. ;  76  lb.  pp.  115  to  132;  Bishop's  Crim.  Pro.,  vol. 
1,  par.  339 ;  State  vs.  Hannett,  54  V.  p.'.SS ;  C.  L.  Mag.,  vol.  4,  p.  272 1  State  va.  Bradl^. 
Del.  Gen.  Sessions,  Crim.  Law  Mag.,  vol.  1,  p.  796. 

Wilfully  and  maliciously.  These  words  cannot  be  supplied  in  the  indictment  by  ''  felonl' 
ously,  unlawfully  and  wilfully."  Bishop's  Crim.  Pro..  3d  ed.,  par.  613,  p.  373 ;  34  K.  H. 
510 ;  13  Allen,  354 ;  108  Mass.  487;  B.  C.  P.,  vol.  2,  pars.  42, 43,  44,  pp.  19, 90. 

Where  the  statutory  words  were  "■  feloniously,  unlawfully  and  maliciously,"  and  thoae  in  the 
indictment  were ''  feloniously,  voluntarily  and  maliciously,"  the  variance  was  held  t«  be 
fatal.    Rex  vs.  Reader.  4  Carr  &  P.  245 ;  Rex  vs.  Turner,  1  Moody,  339. 

The  word  or,  in  Sees.  841.  842,  843,  R.  S.  of  La.,  means  and.  Should  read  in  the  indictment. 
*' wilfully  and  maliciously."  This  word  or  is  construed  and  in  Uie  case  of  State  vs. 
Mitchell.  5  Iredell  Rep.  N.  C,  p.  350 ;  State  vs.  Price,  37  Ann.  219. 
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JuHtice  Poch^,  organ  of  the  couit,  in  State  vs.  WlHiamii.  37  Ann.  TH,  says  a  serious  diifbr- 
ence  of  opinion  may  exist  on  tbe  proposition  that  the  word  '*  wilfally  "  is  synonymous 
with  the  words  "feloniously"  and  "of  his  malice  sforetlionjrht/'  It  may  so  be  said  of 
the  wordrt  "  unlawfully  "  and  "  wilfully." 

Ariion  is  defined  at  common  law  to  be  the  volantary  and  malicious  burning  of  the  house  of 
anotlier.    3  Inst.,  66;  1  Leach.  245;  Chitty's  Grim.  Law,  vol.  3,  ed.  of  1841,  p.  1190. 

It  must  be  wilful  and  mslicious.  1  Hale.  509;  2  East.  P.  C.  1019;  Chitty's  (Mm.  Law,  vol. 
3,  p.  1190. 

In  the  indictment  at  common  law  the  terms  voluntarily  (or  wilftiUy)  and  maliciously  are 
requisite.  9  East.  P.  G.  1091 :  Chitty's  Grim.  Law,  vol.  3,  1134.  1195;  Rex  vs.  Reader,  4 
Carr  Sc  Payne,  245.  As  to  form  of  indictment :  Chitty's  Grim.  Law,  vol.  3,  p.  1127;  Whar- 
ton C.  L.,parB.  695.  1673;  Wharton's  Precedents.  Indictments  and  Pleas,  3d  ed.,  vol.  t, 
p.  389,  et  aeq. 

The  case  of  Chapman  vs.  Com..  5  W.  437,  is  not  in  point.  This  was  not  common  law  arson, 
but  the  bnminjE  of  a  barrack  of  hay  or  grain.  A  barrack  is  not  a  honse  or  bam,  but  a 
thatched  roof  erected  over  a  rick  of  grain. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendants  were  sentenced  to  seven  years'  imprison- 
ment at  hard  labor. 

The  indictment  under  which  they  were  tried  and  convicted  charged 
that  the  defendants  "  did  feloniously,  unlawfully  and  maliciously  set 
fire  to  and  burn  a  certain  building  ♦  ♦  *  known  as  Hill's  soda 
water  manufactory,"  etc. 

Amotion  in  arrest  of  judgment  was  made.  The  ground  of  the  mo- 
tion was  substantially,  that  the  offense  charged  was  the  crime  of  arson 
at  common  law,  and  that  the  indictment  in  charging  that  the  act  was 
done  feloniously,  unlawfully  and  maliciously,  was  insuificient  in  law, 
and  that  the  offense  being  arson  the  bill  should  have  charged  that  the 
setting  fire  to  or  burning  was  done  feloniously,  wilfully  and  maliciously, 
in  conformity  to  the  requirements  of  the  common  law. 

This  indictment  purports  to  be  based  on  Section  843  of  the  Revised 
Statutes. 

Section  841,  R.  S.,  declares  that  "every  person  who  shall  wilfiilly  or 
maliciously  set  fire  to  or  bum  a  house  ♦  *  •  in  the  night  time,  in 
which  a  human  being  is  usually  staying,     •     •    ♦     shall  suffer,"  etc. 

Section  842  provides  that  "  whoever  shall  wilfully  or  maliciously  set 
fire  to  or  bum  any  house  ♦  *  •  in  the  day  time  ♦  *  ♦  shall 
Huffer,"  etc. 

Section  843  declares  in  substance  that  whoever  shall  wilful 'y  or  ma- 
liciously set  fire  to  or  burn  an  outhouse  or  other  building  not  used  as  a 
dwelling,  shall  suffer,  etc. 

If  the  indictment  in  this  instance  can  be  considered  as  charging  a 
statutory  offense  under  any  one  of  the  above  named  sections,  the  lan- 
guage, or  words  therein  used,  viz:  "feloniously,  unlawfully  and  mali- 
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coasly,"  would  be  sufficient.  Wharton  Cr.  P.  and  P.,  J  228?  1  Bishop 
Cr.  Pro.,  $4365  Bishop  Statutory  Crimes,  $244;  State  vs.  Price,  37 
Ann.  218. 

For,  as  settled  by  these  authorities,  where  the  words  qualifying  the 
act  constituting  the  offense  are  in  the  alternative,  or  separated  by  the 
disjunctive  "or,"  they  may  be  joined  by  the  conjunctive  "and,"  or  it 
will  suffice  to  use  in  the  indictment  one  only  of  the  qualifying  words. 
As  for  instance,  in  this  case  where  the  words  of  the  statute  are  '*  wil- 
fully" or  "maliciously,"  they  may  be  set  forth  in  the  bill  "wilfully" 
and  "maliciously,"  or  the  indictment  may  charge  that  the  act  was  wil- 
fully done  or  that  it  was  maliciously  done — ^using  either  of  the  qualify- 
ing words  alone. 

This  indictment  charges  that  the  act  was  feloniously,  unlawfully  and 
maliciously  done;  and  since  the  word  "maliciously"  is  used,  it  is 
enough,  and  the  word  unlawfully  may  be  regarded  as  surplusage ;  that 
is,  provided  that  in  this  instance  it  is  sufficient  to  follow  the  language 
of  the  statute. 

But  the  counsel  for  the  accused  contend  that  the  offense  for  wliich 
the  defendant  is  prosecuted,  is  the  crime  of  arson  at  common  law,  and 
that  the  indictment  must  conform  strictly  to  the  forms  and  words  pre- 
scribed by  the  common  law  in  indictments  for  that  crime,  and  refers  us 
to  a  decision  of  this  Court,  State  vs.  Flint,  33  Ann.  1292,  in  support  of 
his  contention.  That  was  the  case  of  an  indictment  for  forgery,  and  we 
did  hold  in  that  case  that  the  common  law  form  for  the  prosecution  of 
that  crime  must  be  followed  in  this  State.  The  reason  for  such  a  ruling 
was  that  our  statute  relating  to  that  offense  simply  denounced  the  crime  of 
forgery  substantially  by  name  only,  without  defining  the  crime  or  declar- 
ing what  act  or  acts  would  constitute  the  offense.  So,  if  the  crime  of 
arson  had  been  denounced  by  the  statute  without  descriptive  words  of 
the  act  or  acts  that  constituted  it,  then  resort  would  have  to  be  madr* 
to  the  common  law  for  rules  to  guide  in  the  prosecution  of  it;  and  the 
case,  in  such  event,  would  come  strictly  within  the  rule  laid  down  in 
the  Flint  case  above  mentioned.  But  it  is  altogether  different  in 
this  instance.  The  statutes  above  referred  to,  on  one  of  which  this 
prosecution  is  founded,  do  not  denounce  eo  nomine  the  crime  of  arson, 
they  do  not  contain  the  word  "  arson,"  but  they  declare  certain  acts— 
wliich  are  specifically  described  under  varying  conditions — as  so  many 
offenses  subject  to  different  punishments;  and  these  offenses,  thus  de- 
clared, though  relating  to  the  same  subject  as  arson — the  setting  fire 
to  and  burning  buildings  and  like  structures — differ  in  one  or  more 
essential  particulars  from  that  crime,  as  defined  by  the  common  law. 
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When  acts,  thas  specifically  described,  are  declared  offenses,  and  the 
penalties  prescribed  by  statute,  they  are  really  statutory  offenses^  and 
are  to  be  charged  not  according  to  the  strict  requirements  of  the  com- 
1I10D  law,  but  the  indictment  may  follow  the  laugunge  of  the  statute  or 
statutes. 

The  counsel,  however,  refers  us  to  the  case  of  the  State  vs.  Fttlfoi:d, 
33  Ann.  683,  as  ruling  that  the  oflTense  declared  by  the  statute  under 
which  this  prosecution  was  instituted  was  the  crime  of  arson,  as  known 
to  the  common  law.  The  party  in  that  case  was  indicted  under  the 
same  statute  that  we  are  now  considering  and  a  plea  of  the  prescrip- 
tion of  one  year  was  interposed  in  bar  of  the  proceeding,  and  in  dealing 
with  that  plea,  it  was  stated  by  the  organ  of  the  Court  that  the  offenses 
declared  in  these  statutes  against  setting  fire  to  and  burning  houses,  etc ., 
were  included  in  the  generic  term  of  arson,  and  were  different  grades 
of  that  offense.  In  one  sense  this  is  entirely  true,  since  such  an  act  of 
burning,  in  common  parlance,  is  termed  or  called  arson.  But  the  ques- 
tion now  presented  was  not  before  the  Court  in  that  case,  and  the  Court 
nowhere  said  in  that  opinion  that  the  acts  denounced  in  any  one  of 
these  statutes  constituted  the  crime  of  arson  as  defined  by  the  common 
law. 

Judgment  affirmed. 


No.  9582. 
The  State  of  Louisiana  vs.  Joseph  Natal. 

The  legality  aud  coDstitationality  of  the  Prirate  Market  Ordinance  of  the  City  of  New  Or- 
leans, No.  4798,  A.  S.,  have  been  hitherto  fully  aflBrmed  by  this  Coart. 

Under  Article  86  of  the  Oonstitatlon,  prosecotions  for  the  violation  of  said  otdinanoe  may 
be  properly  carried  on  in  the  name  of  the  State. 

A    PPEAL  from  the  First  Recorder's  Court  of  the  City  of  New  Or. 
-ZjL    leans. 


Walter  H,  Rogers,  City  Attorney,  and  Branch  K.  Miller,  Assistant 
City  Attorney,  for  Plaintiff  and  Appellee. 

Belden  dt  Armbrtister  for  Defendant  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

Fbnnek,  J.  This  appeal  is  taken  from  a  sentence  imposing  a  fine  for 
violation  of  an  ordinance  of  the  city  of  New  Orleans,  No.  4798,  A.  S., 
known  as  the  Private  Market  Ordinance. 

Tlie  objections  to  the  legality  and  constitutionality  of  said  fine  are 
several,  viz: 
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Ist.  That  the  proBecution  cannot  be  condncted  in  the  name  of  the 
State  on  the  aflftdavit  of  a  private  individaal,  but  that  the  city  is  the 
proper  and  necessary  party  to  conduct  such  prosecutions. 

Under  Article  86  of  the  Constitution,  which  provides  that  '*  all  pros- 
ecutions shall  be  carried  on  in  the  name  and  by  the  authority  of  the 
State  of  Louisiana,'^  and  in  the  absence  of  any  legislative  direction 
authorizing  prosecutions  for  violations  of  her  ordinances,  to  be  con- 
ducted in  the  name  of  the  city  of  New  Orleans,  we  think  the  prosecu- 
tion was  properly  instituted  in  the  name  of  tlie  State.  1  Dillon  Mnnie. 
Corp.  $429,  and  authorities  there  cited;  see  also.  State  vs.  Gisch,  31 
Ann.  544,  which  was  a  prosecution  in  the  name  of  the  State  under  the 
same  ordinance. 

2d.  The  remaining  objections  go  to  the  legality  and  constitutionality 
of  the  ordinance. ' 

They  have  been  heretofore  considered  and  overruled  by  this  Court 
in  two  cases.    State  vs.  Gisch,  31  Ann.  544;  City  vs.  Wolf,  36  Ann.  986. 

Judgment  affirmed. 


ISj^l  No.  9840. 

38    968 

48  788      The  State  ex  rel.  W.  D.  Gooch  vs.  J.  E.  Robinson,  Justice  of 
4s  i3§  THE  Peace,  Parish  of  DeSoto. 

49  1Q57; 

■        In  an  application  for  writs  of  certiorari  and  prohibitiou,  the  complaint  of  the  nslator  that  the 

inferior  coart  has  iasaed  an  nnwarranted  execution  against  his  property,  will  not  be 
fayorably  entertained  by  the  Supreme  Court,  if  the  record  shows  that  tho  rolalor  hsd 
himself  previously  submitted  to  the  court  a  qua  the  question  of  the  alleged  illeirallty  of 
the  execution  which  he  resists,  by  means  of  an  injunction . 

The  Judgment  rendered  on  said  inl unction  by  a  court  of  competent  Jurisdiction  must  be  held 
as  having  disposed  of  all  the  points  of  law  involved  in  the  alleged  illegality  of  ibe  exe- 
cution, especially  when  it  appears  that  there  had  been  a  regular  trial,  in  which  all  the 
rules  of  legal  procedure  had  been  observed.  Hence,  such  a  Judgment  cannet  be  reviewed 
otherwise  than  on  appeal. 

The  supervisory  Jurisdiction  of  the  Supremo  Court  under  a  etrtiorari  must  be  restricted  to 
an  examination  into  the  validity  of  the  proceedings  held  in  the  lower  court ;  ii  cannot 
be  exercised  to  review  the  indgment  as  to  its  correctness  either  on  the  law  or  on  the 
facts  of  the  case . 

The  supervisory  powers  of  the  Court  must  not  be  confounded  with  its  appellate  jurisdiction. 

A    PPLICATION  for  Certiorari  and  Prohibition. 


Wm,  0088  for  the  Relator. 

Geo,  JS.  Head  for  the  Respondent. 


The  opinion  of  the  Court  was  delivered  by 

PoOHt,  J.     Relator  complains  that  an  illegal  and  unwarranted  exe- 
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cation  agaioBt  him  has  been  issaed  by  respondent,  under  the  following 
circumBtances: 

As  a  judgment  creditor  in  respondent's  court,  relator  issued  an  exe- 
cution and  caused  the  seizure  of  property  belonging  to  his  debtor;  and 
on  the  opposition  of  a  third  party,  a  judgment  was  rendered  by  the  jus- 
tice of  the  peace,  allowing  the  proceeds  of  the  property  thus  seized  to 
the  third  opponent. 

Subsequently,  demand  was  made  upon  relator  by  the  constable  of 
the  court  for  payment  of  costs  incurred  in  the  third  opposition,  for  the 
preservation  and  preparation  for  sale  of  the  property  seized  and  sold 
under  execution  as  above  stated.  On  his  refusal  to  pay  the  costs  thus 
demanded  of  him,  on  the  ground  that  the  same  were  unlawfully  charged 
to  him,  the  respondent  illegally  caused  execution  to  issue  against  liim 
in  satisfaction  of  the  costs  thus  illegally  charged  to  him,  amounting  to 
a  sum  less  t^an  ten  dollars,  in  the  absence  of  any  and  all  legal  pre- 
requisites. 

Whereupon  relator  sued  out  of  respondent's  court  a  writ  of  injunc- 
tion in  order  to  restrain  said  unwarranted  execution.  On  trial,  his 
injunction  was  dissolved  and  the  execution  was  thus  allowed  to  pro- 
ceed against  him.  Hence,  his  present  application  was  made  with  a 
view  to  test  the  validity  of  the  respondent's  proceedings. 

Conceding  that  the  execution  complained  of  had  been  wrongfully 
obtained,  and  that  on  the  trial  of  relator's  iigunction  respondent  erred 
in  rendering  a  judgment  dissolving  the  sbme  and  sustaining  the  wrong- 
ful execution,  we  find  no  warrant  for  our  interference  in  the  premises 
nndei  our  supervisory  jurisdiction. 

In  the  trial  of  the  injunction  over  which  respondent  had  undoubted 
jurisdiction,  a  jurisdiction  invoked  by  the  relator  himself,  all  the  rules 
of  procedure  and  all  the  forms  of  law  were  followed  and  observed  by 
the  justice  of  the  peace — who  rendered  his  judgment  only  after  a  legal 
trial  and  after  full  hearing  of  the  parties. 

The  record  contains  no  suggestion  of  the  least  invalidity  of  the  pro- 
ceedings, and  the  validity  of  the  same  is  the  only  question  for  review 
under  the  writ  of  certiorari.  Under  such  a  proceeding  this  Court  can 
exercise  no  appellate  jurisdiction,  and  cannot  review  the  judgment  in 
order  to  pass  upon  or  test  its  correctness,  either  in  law  or  in  fact.  Such 
an  examination  is  exclusively  and  solely  witliin  the  province  of  the 
court  having  appellate  jurisdiction  in  the  premises.  If  no  appeal  lies 
from  the  judgment,  it  shares  the  fate  of  all  judgments  which  are  not 
appealable  in  nature  or  character. 

The  only  question  open  for  discussion  in  the  proceeding  before  us, 
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under  the  pleadings,  is  the  alleged  error  of  the  respondent  in  renderioj; 
a  judgment  maintaining  and  countenancing  an  execution  alleged  t<i 
have  been  obtained  in  wanton  violation  of  law. 

To  attempt  to  review  that  judgment  would  be  on  our  part  an  assump- 
tion of  an  appellate  jurisdiction  which  does  not  ex*st,  and  would  involve 
ns  in  a  greater  error  than  that  which  is  charged  against  the  respondent. 
State  ex  rel.  Wood  &  Bros.  vs.  Judge,  38  Ann.  377;  State  ex  rel.  Ber- 
thoud  vs.  Judge,  34  Ann.  782;  State  ex  rel.  Wood  vs.  Judge,  No.  9773, 
not  reported. 

We  are,  therefore,  powerless  to  grant  any  relief  to  relator  under  these 
proceedings. 

It  is,  therefore,  ordered  that  the  alternative  writs  herein  granted  lie 
set  aside,  that  said  writs  be  declined,  and  that  relator's  application  be 
hence  dismissed  at  his  costs. 

Mr.  Justice  Watkins  dissents  from  this  opinion,  and  reserves  his  riglit 
to  present  his  views  in  writing. 

DissKNTiNG  Opinion. 

Watkins,  J.  Relator  obtained  final  judgment  against  Isam  Hi*nrr 
on  the  89th  of  October,  1885,  for  his  debt  and  cost;  and,  under  exe- 
cution, caused  to  be  seized,  in  satisfaction  tliereof,  among  other  tliin;^, 
a  lot  of  seed  cotton. 

This  cotton  the  constable  had  ginned,  pack«^d  and  advertised  for 
sale. 

On  the  14th  of  November,  1885,  R.  H.  Smith  filed  in  the  district 
court  a  third  opposition  suit,  claiming  a  preference  on  the  proceeds  »f 
the  sale  of  the  cotton,  on  the  ground  that  he  was  a  creditor  of  the 
judgment  debtor  for  necessary  plantation  supplies  furnished. 

This  case  was  transferred  to  the  justice  court,  and  judgment  was 
rendered  thereon  the  29th  of  April,  1886,  for  the  proceeds  of  sale  and 
the  cost  of  opposition. 

Subsequently  the  constable  demanded  of  the  relator,  as  the  plaintiff 
in  the  original  suit,  payment  of  $27.75  cost,  incurred  therein. 

Of  this  he  paid  $17.40,  and  refused  to  pay  $10.35  as  excessive,  ille- 
gal and  not  approved.  The  items  objected  to  were  for  hauling,  weigh- 
ing and  ginning  the  said  cotton,  and  the  bagging  and  ties  furnished. 

At  the  request  of  the  constable,  and  with  the  assent  of  third  oppo- 
nent, the  respondent  issued  an  execution  under  the  judgment  in  the 
third  opposition  suit,  and  directed  it  against  relator,  judgment  credit- 
or in  the  original  suit,  and  thereunder  the  constable  seized  iflator's 
property. 
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This  sale  lie  eujoined  od  the  ground  that  said  cost  was  not  legal  and 
deinandable  of  him,  and  could  not  be  enforced  gainst  him  by  exe- 
cution. 

The  respondent  dissolved  this  injunction,  and  ordered  the  sale  to  be 
proceeded  with,  and  relator  made  application  for  certioraH,  with  a  view 
to  test  the  validity  of  the  exccntiou  for  cost  and  proceedings  th.^re- 
untler. 

While  it  is  true  that  respondent  had  full  and  complete  jurisdiction 
over  the  injunction  suit,  whicli  relator  had  invoked  in  his  own  favor  ; 
and  that  all  the  rules  of  proceedure  and  the  forms  of  law  were  therein 
pursued  }  yet,  relator'^  complaint  of  the  issuance  of  the  execntioB,  by 
the  respondent,  in  a  cause  in  which  there  was  no  judgment  against 
him,  and  for  the  recovery  of  costs  not  approved,  and  not  taxed  as  cost, 
contradictorily  with  him,  and  not  covered  by  the  fee  bill— stands  out 
clearly  and  prominently. 

Relator  did  not  apply  for  a  writ  of  prohibition,  and,  consequently, 
no  question  is  raised  with  regard  to  the  respondent'rt  jurisdiction.  C. 
P.  845,  846,  851. 

The  application  for  certiorari  necessarily  admits  his  jurisdiction. 

The  writ  only  commands  him  to  send  to  this  court  a  certified  copy 
of  his  proceedings,  in  order  that  their  "  validity  may  l>e  ascertained.'* 
C.  P.  855. 

The  writ  is  only  granted  when  ''the  suit  is  to  be  decided  in  the  last 
resort,  and  when  there  lies  no  appeal,  by  means  of  which  proceedings 
absolutely  void  might  be  set  aside,''  C.  P.  857,  864 ,:  or  when  final 
judgment  has  been  rendered,  and  execution  has  issued.    C.  P.  866. 

In  the  latter  case,  the  writ  of  certiorari  will  arrest  the  execution, 
until  the  validity  of  the  proceedings  can  be  determined. 

If,  upon  an  examination  of  the  record,  the  proceedings  appear  to  be 
null  and  void,  ''and  have  not  been  aanetioned  by  the  part^  complain- 
ing of  them,"  it  is  the  duty  of  this  court  to  ''  avoid  the  proceedings, 
and  direct  the  inferior  judge  to  try  the  case  aneic,  in  conformity  with 
the  provisions  of  the  law."    C.  P.  864. 

The  execution  issued  for  a  sum  less  than  $10,  and  lience,  an  injunc- 
tion against  it,  by  the  debUn*  in  the  writ,  could  not  be  appealed  to  the 
district  court.  The  amount  sought  to  be  collected,  was  below  the 
lower  limit  of  its  appellate  jurisdiction.     Const.,  art.  Ill . 

This  is  the  test  of  its  appellate  jurisdiction.  9  Ann.  236;  12  Ann. 
784;  18  Ann.  150;  18  Ann.  398;  16  Ann.  47;  21  Ann.  307;  36  Ann. 
423. 

The  Judgment  rendered  by  respondent  was  final,  and  unappealable. 
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A  suit  seeking  t6  compasR  the  nvlUty  of  an  execution,  as  one  tlint 
was  illegally  issued^  cannot  be  i*egarded  as  a  sanction  of  it. 

Tlie  Code  clearly  contemplates  recourse  being  first  sought  by  tlie 
relator,  in  the  court  having  jurisdiction  of  his  demands ;  and  that  the 
stage  of  such  suit  must  be  "in  the  last  resort/'  or  judgment  mnM 
have  been  actually  rendered  therein,  when  eertiorari  is  applied  for. 

His  pursuit  of  that  relief  was  not  a  sanction  of  the  action,  or  exe- 
cution. 

The  case  at  bar  bears  no  analogy  to  the  State  ex  rel.  Zuberbier  & 
Behan  vs.  Judge,  33  Ann.  15,  wherein  relators  were  shown  to  have 
voluntarily  appeared,  and  made  answers  as  garnishees,  in  response  to 
a  citation,  afterwards  objected  to  as  illegal. 

Instead  of  sanctioning  the  execution,  tlie  relator  enjoined  and  in- 
sisted its  enforcement. 

In  State  ex  rel.  Gealc  vs.  Recorder,  30  Ann.  450,  Manning.  C.  J.,  said 
that  C.P.867  "was  framed  expressly  for  those  cases  where  there  was  no 
appeal,  and  where  the  inferior  court  was  of  last  resort,"  by  means  of 
which,  proceedings  absolutely  void  might  be  set  aside. 

In  State  ex  rel.  DeBnys  vs.  Judges,  32  Ann.  1256,  an  application  ws» 
made  "  for  a  eertiorari,  to  ascertain  the  validity  of  certain  proceedings 
by  which  the  relator  was  sentenced  for  a  contempt  of  court,  to  an  im- 
prisonment of  ten  days  and  to  pay  a  fine  of  fifty  dollars.'^  The  relator 
complained  that  he  had  been  arrested,  under  an  order  of  conrt,  and 
without  a  hearing  condemned,  and  sentenced  without  notice,  and  that 
same  was  illegal. 

The  Court,  quoting  from  High  of  Extraordinary  Legal  Remedies,  t-lie 
following — "  the  right  t4)  a  hearing  is  absolute,  and  cannot  be  denied  in 
a  court  of  any  grade," — said:  "  Where  the  forms  of  law  in  such  respect 
have  not  been  observed,  the  proper  remedy  is  by  certiorari.'''' 

The  paramount  law  of  the  land  provides  that  ''no  person  shall  be 
deprived  of  life,  liberty  or  property  without  due  process  of  law."  U.  S. 
Const.  Amend.,  5. 

In  the  present  case  no  proceeding  had  ever  been  taken  against  the 
relatoi  to  ascertain  and  tax  the  costs  in  dispute^  as  is  plainly  required 
by  R.  S.  750.  Those  claimed  of  him  fall  within  its  provisions.  Thin 
was  a  condition  precedent  to  their  recovery  of  plaintiff  in  the  suit  of 
Gooch  vs.  Henry,  wherein  same  were  engendered. 

In  State  ex  rel.  Houston  vs.  City,  30  Ann.  82,  it  was  held  that  ** where 
diatputed,  the  sheriff^s  account  is  but  a  claim,  and  until  acknowledged 
by  a  final  decree  of  a  competent  court,  that  claim  cannot  be  enforced 
by  mandamus." 
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In  Beauz  vs.  Price,  14  Ann.  187,  it  was  held:  "  Where  the  plaintiff 
has  recovered  judgment,  the  proceec^ing  to  render  his  property  liable 
in  execution  for  cost  is  statutory,  and  the  form  of  the  statute  roust  be 
strictly  pursued,  under  pain  of  nullity,^'' 

When  the  respondent  issued  a  writ  of  execution  under  the  judgment 
in  the  third  opposition  suit  against  relator,  who,  ae  plaintiff  in  another 
suity  had  obtained  judgment  for  cost  against  Henry — without  notice  to 
him  and  without  any  judgment  authorizing  it — he  was  guilty,  in  my 
opinion,  of  an  abuse  of  legal  proceedings,  and  thereby  enabled  the  con- 
stable to  seize  relator's  property  without  due  process  of  law. 

His  subsequent  judgment  dissolving  the  relator's  injunction  uo  more 
rendered  the  execution  legal,  than  did  the  sentence  of  the  judge  for  con> 
tempt,  or  the  decree  of  the  I'ecorder  punishing  a  violation  of  the  lottery 
statute. 

I  am  of  the  opinion  that  this  Court  has  ample  authority,  in  the  exer- 
cise of  its  supervisory  power,  to  declare  the  respondent's  proceedings 
absolutely  void,  and  to  direct  him  ^^  to  try  the  case  anew,  in  conformity 
with  the  provisions  of  the  law." 

For  these  reasons,  I  dissent  from  the  opinion  of  the  Court. 


CASES  ARGUED  AND  DETERMINED 

INTHB 

SUPREME   COURT  OF   LOUISIANA, 

IN  NEW  ORLEANS,  DURING  THE  YEAR  1886. 

AND  NOT  BEPORTBD  IN  FULL. 


No.  9643. 
Jamed  H.  Cosgrove  vs.  His  Creditors. 

In  prooeedings  in  insolvenoy  by  a  hatband,  where  property  is  withheld  from  hie  ecbedole 
because  his  wife  claims  to  have  boajcht  it  with  money  given  or  paid  her  by  him.  the  wife 
should  be  made  a  party,  and  the  cause  will  be  remanded  in  order  that  she  inunrene  or 
be  called  in  by  the  creditors. 


No.  9567. 
The  State  of  Louisiana  vs.  Andre w-Harri^ou. 
This  case  involves  the  same  principle  as  No.  9566,  The  State  vs,  Samuel  Cohn,  page  42. 


No.  9488. 

38c974l  A.  F.  Gnmdy  vs.  Crescent  News  and  Hotel  Company. 

51    S88l 
^"^^'^  In  an  action  for  a  malicious  prosecution  where  the  evidence  shows  that  the  defendant,  is 

causing  the  plaintiff  to  be  arrested  and  prosecuted,  acted  f^m  motives  of  private  inter 

est  and  without  probable  cause,  his  action,  even  under  the  advice  of  gouhsaI,  will  not 

exempt  him  from  liability. 


No.  9584. 
The  State  of  Louisiana  vs.  F.  Lamarque. 

The  issues  in  this  case  are  the  same  as  in  No.  9582,  The  State  vs.  Joseph  Natal. 


No.  9588. 
The  State  of  Louisiana  vs.  D.  Rotze. 

The  issues  in  this  case  are  the  same  an  in  No.  9582.  The  State  vs.  Joseph  Natal. 


CASES  NOT  REPORTED  IN  FULL.  .  975 

No.  9770. 
Tbe  State  of  Louisiana  vs.  Edgar  J.  Andry. 
The  record  in  thie  caae  suggests  no  en  or  and  presents  nothing  for  review 


No.  9693. 
E.  Coiiery,  Jr.,  et  aL  vs.  New  Orleans  Waterworks  Company  et  nls. 

The  only  quAstion  involved  in  this  ease  is  the  manner  in  which  it  should  be  fixed  for  trial 
in  the  Supreme  Court. 


No.  9745. 
The  State  ex  rel.  Matthews  vs.  Sheriff  and  Tax  Collector. 

A  retail  merohant  who  combines  the  sale  of  liquors  in  less  quantities  thsn  a  pint,  under  an 
ordinary  license  of  |5,  can  be  reqniied  to  pay  only  $50  and  not  f35,  aiider  Section  6  of 
State  license  law  of  1881,  £.  S. 
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A  salt  for  the  dissolutiou  of  the  gale  of  immovable  property,  coupled 
with  a  demand  for  pOBAession,  is  not  a  purely  personal  action,  as  it 
involves  mainly  the  ownership  of  an  immovable:  it  partakes  of  the 
nature  of  a  proceediuf:  in  rem. 

Hence  such  a  suit  may  properly  be  brought  in  the  parish  where  tlic 
property  is  situated,  and  in  such  a  case  non-resident  defendants 
may  properly  be  cited  through  a  curator  ad  hoe  without  the  neces- 
sity of  subjecting  their  property  under  the  control  of  the  court  by 

process  of  attachment. 

McKenzie,  ef  al,  vs.  Bacany  et  eU,,  p.  764. 
APPEAL. 

The  appellant  who  presents  a  defective  transcript,  and  who  is  shown 
to  have  had  the  transcript  made  through  or  under  the  exclusive 
supervision  of  his  own  counpel,  outside  of  the  clerk's  office,  is  le- 
gally responsible  for  all  defects,  omissions  and  irregularities  there- 
in, and  is  not  entitled  to  any  time  to  correct  such  errors  or  omis- 
sions. In  such  a  case,  appellee's  suggestion,  without  a  formal 
motion  to  dismiss,  will  prevail,  and  the  appeal  will  be  dismissed. 
E,  H.  Samuels  et  ah  vs,  J,  H.  Brownlee,  et  als.jp.  34. 

The  Supreme  Court  will  not  undertake  to  examine  a  cause  on  its  merits 
if  the  transcript  of  appeal  is  too  imperfect  and  incomplete  to  in- 
form the  court  of  the  matters  and  evidence  which  were  contested 
below. 

But,  if  the  shortcomings  or  imperfections  of  the  transcript  are  not 
imputable  to  the  fault  of  the  appellant,  and  if  the  ends  of  justice 
require  a  review  of  the  judgment  appealed  from,  the  appeal  cannot 
be  dismissed ;  but  the  case  will  be  remanded  to  be  tried  de  novo. 

This  relief  will  be  granted  in  a  case  in  which  the  papers  were  destroyed 
by  ftre  together  with  the  Court  House  after  the  appellant  had  per- 
fected his  appeal. 

Charles  B,  Miller  vs.  B.  H.  Sfiotwell,  et  als.,  p.  103. 
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An  amendment  on  appeal^  which  does  not  alter  the  practical  result 

flowing  from  the  judgment  of  the  court  a  qua,  but  merely  strikes 

out  some  irrelevant  matters,  will  not  visit  costs  of  appeal  on  the 

appellee. 

Succession  of  Myra  Clark  Oaines^  p.  123. 

The  rule  is  inexorable  that  when  the  judgment  has  given  the  uppelh-t' 

interest  to  which  he  is  not  entitled  and  the  judgment  is  anieudt>d 

by  disallowing  it  in  favor  of  the  appellant,  the  costs  of  appeal 

must  be  borne  by  the  appellee. 

L.  Holzah  vs.  BaUroad  Company,  et  aL,  p.  1  K'l. 

^^he  right  of  a  creditor  of  the  husband  to  appeal  from  the  judgmeut 
obtained  by  the  wife  against  the  husband  is  included  in  the  ex- 
press grant  of  the  right  of  appeal  to  third  persons  who  allege  t  liey 
have  been  aggrieved  by  the  judgmeut. 

When  the  creditor  alleges  in  his  petition  of  appeal  that  the  ex(?euli(»ii 
of  the  judgment  has  or  would  deprive  him  of  all  means  of  sat^n- 
fying  his  debt,  he  has  specified  the  manner  in  and  the  means  hy 
which  he  will  be  irretrievably  aggrieved,  and  has  shown  Mnfiicient 
reason  for  an  appeal  to  be  granted  him. 

A.  Cooley  vs.  B.  O.  Coo%,  p.  195. 

An  appeal  does  not  lie  from  an  order  commanding  an  administrator 
to  show  cause  on  a  given  day  why  he  should  not  be  ordered  to  fur- 
nish additional  security  for  the  faithful  performance  of  his  official 
duties.  No  irreparable  injury  can  be  wrought  him  by  a  mere  order 
to  show  cause.  Non  constat  that  on  the  trial  of  the  ruh^  it  will  )h* 
discharged  and  his  bond  will  be  found  sufficient. 

Successions  of  Z.  and  E.  Lahauve,  p,  ^•'ia. 

The  rule  has  long  been  settled  that  all  parties  to  the  record  who  are  in- 
terested in  maintaining  the  judgment  must  be  made  parties  to  the 
appeal  from  it. 

Where  the  tableau  of  distribution  and  final  account  of  an  administra- 
trix have  been  homologated  and  the  funds  have  been  distributed  in 
accordance  therewith,  and  a  creditor  of  the  deceased,  who  was  not 
a  party  to  the  mortuary  proceedings,  appeals  from  the  judgment 
of  homologation,  he  must  make  the  creditors  who  have  been  paid 
parties  to  his  appeal. 

When  the  petition  of  appeal  contains  no  prayer  for  citation  and  nonf 
is  issued,  the  fault  is  the  appellant's  and  dismissal  is  the  peualtr 
of  his  neglect.  The  Act  of  1889,  now  Sec.  36  Rev.  Stats.,  does  not 
cure  this  defect.  Succession  of  Treadwell,  p,  260. 


INDEX.  979 


APPEAL— Contiuoed. 


An  order  refasiog  or  revoking  permission  to  file  a  supplemental  peti- 
tion is  not  ordinarily  appealable.  No  doubt,  however,  the  rule 
would  be  different  if  the  object  of  the  supplemental  petition  were 
to  engraft  a  revocatory  action  on  the  principal  suit  and  to  make 
the  third  persons  concerned  parties.  Such  right  is  given  by  Arts. 
1972  and  1975,  C.  C,  and  being  the  only  mode  in  which  the  revo- 
catory- action  can  be  prosecuted  before  judgment,  the  right  should 
be  protected. 

Ill  this  case,  however,  the  supplemental  petition  does  not  present  the 
features  of  a  revocatory  action,  and  the  ruling  of  the  court  was 
correct.  Insurance  Company  vs.  N.  Gerson^et  aL^  p.  849. 

An  appeal  taken  from  an  order  refusing  to  dissolve  an  injunction  on 
the  fac^.  of  the  papers,  is  not  maintainable. 

I'he  rule  is  in  the  nature  of  an  exception  of  no  cause  of  action.  It  is 
merely  an  interlocutory  order  requiring  no  execution,  producing 
no  eilect.  Its  rendition  can  work  no  irreparable  injury,  the  less  so 
when  the  injunction  simply  arrests  funds  in  the  hands  of  the  exe- 
cutive officer  of  the  court. 

Successions  of  Z,  and  E»  Lahctuve,  p,  356. 

On  appeal  from  an  order  dissolving  an  injunction  on  bond,  when  a  mo- 
tion to  dismiss  the  appeal  on  the  ground  that  the  interlocut^ory 
order  appealed  from  could  not  work  an  irreparable  injury,  our 
decree  denying  the  motion  to  disraisss  and  holding  that  the  acts 
enjoined,  if  committed,  would  operate  irreparable  injury,  necessa- 
rily involves  the  conclusion  that  the  injunction  should  not  have 
been  dissolved  on  bond,  and  hence  the  dissolving  order  appealed 
from  must  bo  avoided  and  reversed. 

J.  M.  Villavaso  vs.  Barthet,  et  €U.,p.  417. 

\o  appeal  lies  to  this  Court  in  a  case  in  which  plaintiff  claims  less  than 
.i<2000,  on  distinct  contracts,  from  each  of  several  defendants,  not 
bound  jointly  or  severally,  though  iive  in  number,  and  the  claim 
against  each  nears  $1000,  aggregating  together  some  $5000.  Con- 
sent cannot  confer  jurisdiction  ratione  materue. 

Bridget  Tague  vs.  Insurance  Company,  et  al.,  p.  456. 

Appellants  have  a  right  to  join  in  one  motion  and  in  one  bond,  when 
the  suit  is  a  unit  and  one  judgment  only  is  rendered  in  it. 

A  bond  conditioned  for  an  amount  ample  enough  to  cover  costs,  and 
which  is  that  fixed  by  the  court  in  the  order  granting  the  appeal, 
is  sufficient  to  support  a  suspensive  appeal  taken  from  a  judgment 
in  a  petitory  action^  where  the  property  in  dispute  is  under  seques- 
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tration  in  the  custody  of  the  sheriff,  and  no  money  claim  is  allowed 
by  the  court. 
A  bond  of  appeal  need  not  be  signed  by  appellants,  or  by  any  one  of 
them.  J.  Paaley  vs.  H,  McConnell,  et  ah,  p.  470. 

An  error  of  calculation  may  be  corrected  by  this  Court  upon  an  appli- 
cation for  rehearing ;  but  the  rights  of  interested  parties  will  b4^ 
reserved.  Succession  of  Anger,  p.  492. 

Where,  in  country  cases,  appealR  are  taken  before  judgments  are  signed. 
they  may  be  considered  aa  taken  nwic  pro  tunc,  12  Ann.  59t>. 
State  vs.  McKeown. 

Appeals  prosecuted  from  judgments  on  forfeited  bonds  are  treated  as 
taken  in  ^'  criminal  matters"  in  the  sense  of  Act  30  of  1878.  St4ite 
vs.  Cassidy,  7  Ann.  276 ;  State  vs.  Williams,  37  Ann.  200. 

When  the  return  day  is  fixed  by  the  court  on  its  own  motion  and  not 
at  the  suggestion  of  appellant's  counsel,  though  in  direct  violation 
of  Act  30  of  1878,  the  fault  is  not  imputable  to  the  appellant  and 
he  cannot  be  prejudiced  thereby. 

An  appearance  bond  taken  by  the  sheriff,  without  an  order  of  court 
admitting  the  accused  to  bail,  or  fixing  the  amount  of  bond  is  huU. 
6  Ann.  700,  State  vs.  Lougineau ;  12  Ann.  224,  State  vs.  Cnivey  : 
12  Ann.  349,  State  vs.  Smith;  10  Ann.  532,  State  vs.  Gilbert. 

Wlien  the  record  enables  the  court  to  decide  on  the  merits,  either  parry 
may,  at  any  time,  refer  the  court  to  any  error  apparent  on  the  face 
of  the  record,  without  making  a  formal  assignment  thereof. 

State  of  Louisiana  vs,  Balize,  p.  542. 

A  suspensive  appeal  bond  reciting  in  substance  that  it  is  given  as  snrety 
that  appellant  shall  prosecute  his  appeal,  and  pay  such  judgment 
as  may  be  rendered  against  him  is  good. 

A  devolutive  appeal  bond  filed  in  the  clerk's  oifice  before  the  expira- 
tion of  the  return  day  fixed  in  the  order  of  appeal,  is  in  time. 

i.  N,  Glover  vs,  Taylor,  p.  634. 

Where  a  third  person  appeals  suspensively  from  a  judgment  making 
peremptory  a  mandamus  directing  the  sheriff  to  acce{>t  a  bond 
which  has  been  tendered  for  release  of  property  attached  and  ti> 
release  the  attachments,  and  where  the  condition  of  the  appeal 
bond  is  *^to  satisfy  whatever  judgment  may  be  rendered  against 
tlie  appellant,''^  the  obligations  of  the  bond  are  restricted  to  the  con- 
dition so  expressed  and,  on  failure  to  prosecute  the  appeal,  cannot 
be  extended  to  embracean  obligation  to  satisfy  the  judgment  which 
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had  been  rendered  agaiast  the  sheriff,  or  to  pay  general  damagoA 
occasioned  by  the  appeal. 
Nor  can  the  principal  be  held  for  damages  outside  of  the  terms  of  the 
bond,  without  proof  of  malice  and  want  of  probable  cause.  His 
position  h  similar  to  that  of  the  original  prosecutor  of  a  civil  suit, 
except  in  so  far  as  the  law  has  made  a  distinction  between  them  in 
the  retiuirement  of  bond. 

Fried^tum  Brothers  vs,  LemUej  p,  654. 

Tlie  omission  of  appellant  to  ask  for  citation  of  appeal  and  to  have  it 
served  on  appellee,  when  the  order  of  appeal  has  been  granted  on 
motion  in  open  court  at  a  term  different  from  that  on  which  the 
judgment  was  rendered,  is  fatal  to  the  appeal  which  must  be  dis- 
missed. 

Wheeler  dc  Piersoih  vs.  Peterkin  et  aL,  jp.663. 

In  appeal  from  a  judgment  rendered  by  a  justice  of  the  peace  to  a  dis- 
trict court,  where  a  motion  is  made  to  dismiss  the  same  on  the 
ground  that  the  matter  in  dispute  is  under  the  lowest  limit  of  the 
appellate  jurisdiction  of  this  Court,  the  appellant  should  be  per- 
mitted to  offer  evidence  to  maintain  his  appeal,  unless  his  want  of 
right  to  the  appeal  conclusively  appears  from   the  face  of  the 

papers. 

The  State  ex  rel.  Fantenot  vs.  Judge,  c^c,  j>.  718. 

Wiiere  a  judgment  is  rendered  on  an  opposition  to  an  account  of  a 
tutor  charging  him  with  a  personal  liability  to  the  heirs  repre- 
sented by  him,  an  appeal  from  such  judgment  taken  by  him  in  his 
capacity  as  tutor  only,  will  not  be  entertained. 

Tutorship  of  Minor  Heirs  of  Bytand,  p.  756. 

Any  neglect  or  omissicm  to  observe  the  rules  of  tliis  Court  strictly,  in 
tiie  preparation  of  transcripts  of  the  record  in  the  court  below,  will 
subject  the  clerk  to  the  cost  of  repairing  such  neglect  or  omission ; 
and  a  mandate  will  be  directed  to  him,  ordering  him  to  perform 
his  duty;  and,  in  the  meantime,  judgment  on  the  appeal  will  be 
suspended. 

Tlic  appellant  is  protected  by  the  full  certificate  of  the  clerk  where  it 
is  not  shown  that  he  knew  the  transcript  to  be  deficient  and  pro- 
cured the  certificate  notwithstanding. 

Troustine  i&  Co,  vs.  Ware  et  al,  p,  779. 

Where  the  amount  in  dispute  is  really  under  the  lower  limit  of  the 
jurisdiction  of  this  Court,  though  in  the  averment*  and  prayer  it 
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be  greater,  the  claim  will  be  condidered  as  fictitious  and  the  ap- 
peal dismissed. 

G,  L,  Bright  vs.  A,  Thompson  et  aX.,  p,  801. 

Tn  a  license  suit,  the  clerical  error  of  charging  defendant  with  pur- 
suing, without  a  license,  '^  the  business  of  vegetables  V  in  a  public 
market  of  the  city,  instead  of  the  business  of  deaUng  in  or  selUng 
vegetables,  will  not  be  considered  when  first  raised  in  this  court, 
because  no  other  "  business  of  vegetables  "  could  be  conducted  in 
a  public  market  except  that  of  selling  or  dealing  in  them,  and  be- 
cause, in  absence  of  any  note  of  evidence,  non  constat  that  evi- 
dence received  without  objection  might  not  have  remedied  the 
deficient  allegations. 

Defendant's  contention  that  he  was  exempt  under  art.  206  of  the  Con- 
stitution because  following  ^'  an  agricultural  pursuit,"  is  not  sus- 
tained by  any  evidence  in  the  record  showing  that  fact. 

The  Stnte  of  Louisiana  vs.  Gendo,  p.  828. 

In  this  suit  for  license  on  the  business  of  **•  selling  at  retail,'^  the  de- 
fendant is  described  as  ^^  conducting  the  business  of  butcher  in  the 
Ninth  Street  Market,  whose  receipts  exceed  $1000.^^  Objection  to 
this  variance  cannot  avail,  in  absence  of  any  note  of  evidence  in 
the  transcript,  because  we  know  that  butchers  in  public  marketa 
do  sell  meats  at  retail,  and  it  may  have  been  proved  that  defend- 
ant followed  such  a  business. 

A  butcher,  in  so  far  as  he  slaughters  and  dresses  animals,  may  possibly 
be  classed  as  a  laborer  or  mechanic ;  but  as  such  branches  of  hi» 
business  cannot  lawfully  be  pursued  in  the  public  markets  of  New 
OrleauH,  and  as  we  have  no  note  of  the  evidence  received  below, 
we  cannot  api>ly  the  exemption  invoked  under  art.  206  of  the  Con- 
stitution. 

The  State  of  Louisiana  tw.  Buisseau,  p.  829. 

Where  on  appeal  by  an  opponent  it  appear/^  that  he  has  not  been  heard 
at  all,  but  was  refused  hearing  on  a  stated  ground,  and  a  judg- 
ment dismissing  his  opposition  was  entered,  it  is  not  necessary 
that  the  inventory  and  a  mass  of  documents  that  have  no  relation 
to  the  issue  presented  by  the  appeal  should  be  copied  in  tlie  tran- 
script, and  a  motion  to  dismiss  for  the  absence  of  these  unnecessary 
and  irrelevant  documents  will  not  be  sustained,  if  the  pleadings, 
bills  of  exception,  and  other  matter  needful  for  a  proper  presenta- 
tion of  the  issue  t^  be  decided,  are  in  the  transcript. 

Succession  of  E.  Oovnmag^e,  p.  830. 
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Where  a  motion  to  dismiss  the  appeal  is  made  on  the  ground  of  the 

deficiency  of  the  transcript  as  shown  by  the  clerk's  certificate,  and 

the  transcript  is  completed  and  the  missing  evidence  supplied,  and 

the  certificate  converted  under  a  certiorari  from  this  Court  before 

the  case  is  submitted,  and  no  delay  is  occasioned  by  the  stepK 

taken  for  the  completion  of  the  transcript,  the  appeal  will  not  be 

dismissed. 

Mrs.  A,  Huyghe  vs.  U,  Brinkman,  p.  8.*H). 

An  appeal  lies  from  a  judgment  dismissing  interventions  the  object  of 
which  is  to  claim  the  ownership  of  the  effects  seized  and  to  sub- 
ject them  to  money  claims,  where  the  property,  which  is  the  mat- 
ter in  dispute,  is  shown  to  be  worth  more  than  two  thoiit^and 
dollars. 

Parties  deeming  themselves  aggrieved  by  a  judgment  may,  wlieii  ap- 
pealing therefrom,  join  in  one  motion  and  furnish  one  bond. 

The  motion  and  the  bond  should  be  filed  in  the  proceeding  in  which 
the  judgment  appealed  from  was  rendered.  It  would  be  irregular 
to  offer  them  in  a  different  proceeding,  though  the  intervention 
were  filed  therein. 

A  bond  in  favor  of  "the  clerk  of  the  court,"  satisfies  the  law.  The 
name  of  that  ofiicial  is  utterly  insignificant. 

E,  G,  Schlieder  vs,  L,  J5.  Martinez,  p.  847. 

Where  plaintiff 'h  demand  is  less  than  two  thousand  dollars,  accom- 
panied by  an  attachment,  and  judgment  is  rendered  for  the  debt 
sued  for,  but  the  attachment  is  dissolved,  this  Court  is  without 
jurisdiction  to  review  the  judgment  either  as  respects  the  debt>A 
or  the  dissolution  of  the  attachment. 

YaU  d  Bowling  vs,  H,  Eouth,  p.  894. 

An  appeal,  in  which  the  transcript  was  not  filed  within  three  judicial 
days  after  the  return  day,  and  in  which  a  motion  for  extension  of 
time  was  not  seasonably  made,  will  be  dismissed,  notwithstanding 
an  order  extending  the  time,  but  granted  after  the  expiration  of 
the  legal  delay  prescribed  for  making  the  same. 

Such  orders  are  granted  at  the  risk  of  appellants,  and  will  not  save 
the  appeal  when  it  appears  that  they  were  inadvertently  made. 

The  absence  of  counsel  does  not  fall  within  the  category  of  circum- 
stances beyond  the  control  of  an  appellant,  and  is  not  a  sufficient 
excuse  for  not  filing  a  transcript  in  time,  or  making  a  seasonable 
motion  for  additional  delay. 

WorlcPs  Exposition  vs.  Bailroad  Company,  p.  905. 
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ASSESSMENT. 

Prop«!rty  must  be  assessed  iti  the  uame  of  the  true  owiier.  If  assessed 
in  any  other  name,  the  assessment  is  defective  and  cannot  be  the 
basis  of  a  legal  tax  sale. 

A  woman  divorced  from  her  husband  is  in  the  same  situation  towaixi 
him  as  though  no  marriage  had  ever  been  contracted  between 
them.  She  has  the  legal  right  to  resume  lier  original  name,  and 
property  whicli  she  buys  and  which  is  recorded  under  that  name 
cannot  be  legally  assessed  against  her  under  another  name,  not 
even  under  her  former  name  as  a  married  woman. 

Mr».  S.  Maspereau  vh.  New  Orleans  et  als.j  p,  40(). 

The  action  of  the  police  jury,  sitting  as  a  board  of  reviewers,  is  of  a 
quasi  judicial  character,  and  should  not  be  disturbed  except  for 
cogent  reasons  and  upon  clear  and  satisfactory  proof  of  error  in 
assessment. 

Railroad  Company  vs.  Tax  Collector,  />.  7H(K 

When  an  assessor  tinds  a  person  in  the  (juiet  possession  of  properly, 
as  owner  under  an  apparent  title  purporting  to  be  deiived  from  a 
judicial  sale,  he  is  justified  in  assessing  the  property  in  the  name 
of  the  person  thus  holding. 

He  is  not  required  to  examine  the  court  records  and  investigat-e  the 
proceedings  pertaining  to  the  title  claimed  and  determine  the 
question  of  its  validity  before  acting. 

Mrs,  Mason  et  aL  vs.  E.  L.  Beiniss,  p.  935. 

Section  9,  of  Act  107  of  1884,  only  confers  upon  the  City  Council  of 
New  prleans  power  to  revise  valuations  and  correct  descriptions  of 
property  actually  assessed  and  entered  upon  the  rolls  by  the  board 
of  assessors.  It  does  not  authorize  the  council  to  make  original 
assessments  or  to  list  property  which  the  board  has  omitted  from 
the  rolls,  Sucli  omissions  are  to  be  corrected  by  the  board  of  as 
sessors  in  the  manner  pointed  out  by  Section  2  of  the  same  act. 
J.  H,  Mercier  et  aL  vs,  Xew  Orleans,  p.  95i3. 

ATTACHMENT. 

An  attachment  cannot  legally  issue  against  a  succession  or  the  property 

tliereof,  whetlier  the  succession  is  opened  and  administered  in  this 

State  or  in  any  other  State. 

^4.  Levy  vs.  Snx'cession  of  T.  L,  Lehman  et  als.,  p.  9. 

When  the  judge  has  granted  an  order  authorizing  the  defendant  to 
release  writs  of  att»chment  and  sequestration  on  bond,  which 
order  has  not  been  executed,  he  miy  order  the  suspension  of  it« 
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execution  until  hearing  of  tlie  parties,  when  he  discovers  reason 
to  helieve  that  it  was  im providently  granted. 
Nothing  in  the  law  prevents  a  defendant  from  releasing  the  crop 
gathered  and  ungathered  x>n  a  plantation  by  giving  a  bond  for 
one-half  more  than  its  value,  without  being  under  the  necessity  of 
bonding  the  plantation  which  was  also  attached.  The  right  of  de- 
fendant in  an  attachment  to  bond  should  be  favored,  as  mitigating 
the  harshness  of  the  remedy  and  as  restoring  the  property  to 
commerce  or  to  use. 

J.  B,  Lallande  vs.  A.   W.  Grandell,  p.  192. 

In  this  suit  for  damages  for  wrongful  attachment,  it  appearing  that, 
prior  to  the  attachment,  the  financial  embarrassments  of  plaintiffs 
were  such  as  to  necessitate  the  stoppage  of  their  business  unless 
they  could  obtain  relief  from  some  source }  and  it  not  appearing  that 
there  was  any  source  from  which  such  relief  could  be  obtained, 
they  cannot  recover  damages  for  breaking  up  of  the  business  and 
loss  of  credit  therein  as  occasioned  by  the  attachment. 

The  sale  of  plaintiffs*  rice  mill,  voluntary  or  forced,  being  inevitable*, 
and  they  having  tried  in  vain  to  find  a  purchaser  before  the  at- 
tachment, and  the  forced  sale  thereof  having  been  made  after  due 
advertisement  and  on  twelve  months  credit,  and  no  evidence  being 
produced  to  show  that  any  one  was  or  had  been  ready  or  willing 
to  buy  at  a  higher  price,  and  none  to  show  any  deterioration  in 
value  resulting  from  the  seizure,  we  are  bound  to  accept  the  jirice 
bid  at  the  sale  as  the  criterion  of  its  value,  and  to  reject  the  de- 
mand for  damages  on  that  account. 

Considering  the  open  and  honest  dealings  of  plaintiffs  and  their  faith- 
ful efforts  to  pay  their  creditors  at  every  sacrifice,  communicated 
to  all  interested  and  to  defendants  themselves,  the  hitter's  pro- 
ceeding by  attachment,  on  the  charge  of  fraudulent  intent,  was 
peculiarly  injurious  and  insulting  to  plaintiffs,  and  substantial 
damages  are  allowed  therefor. 

MeFarland  dk  Dupre  vs,  Lehinan,  Abraham  d:  Co,,  p,  351. 

An  attachment  bond  made  payable  ^*  unto  James  T.  Clark,  Clerk  of 
the  Civil  District  Court  and  his  successors  in  office,"  etc.,  is  a  bond 
in  favor  of  the  clerk  of  that  court  as  required  by  the  law,  and  is 
not  invalidated  by  the  fact  that  Clark  had  ceased  to  be  clerk  and 
had  been  succeeded  by  another.  Tlie  bond  being  judicial  is  to  be 
construed  according  to  the  law  under  which  it  was  executed ;  and 
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moreover,  the  terniB  "  saccessors  in  office  "  clearlj  embraced  the 
actaal  clerk. 
Garnishees  who  provoke  unnecessary  litigation  in  resisting  the  en- 
forcement of  their  obligations,  mast  bear  the  costs  when  the  de- 
cision is  against  them.  M,  Scooler  vs,  W.  Hestrom,  p,  907. 

ATTORNEY-AT-LAW. 

Where  the  fee  of  an  attorney  is  a  contingent  one,  as  where  he  agrees 
to  proaecate  the  suit  for  one-half  that  may  be  realized  from  the 
claim  or  the  judgment  thereon,  prescription  for  the  fee  only  begins 
to  run  from  the  time  it  is  exigible,  that  is  from  the  collection  of 
the  judgment.  J,  H^  Sh^herd  vs,  L.  Dickson,  p.  741. 

BILLS  AND  NOTES. 

The  holder  of  a  promissory  note,  acquired  for  a  valuable  cousiderH- 
tion,  before  maturity,  can  recover  of  the  maker  the  full  amount  of 
same  and  the  enforcement  of  the  mortgage  securing  its  pa3'nieDt. 
when  the  only  defense  urged  against  it  is  a  deliciency  in  the  qual- 
ity of  land  sold,  and  the  seller  has  been  discharged  from  all  n" 
sponsibility  thereon  by  defendants. 

People's  Bank  vs,  Mrs,  Tntdeau  el  at«,  p.  dSW. 

It  is  an  elementary  principle  of  the  law  of  negotiable  instrumeot^  that 
such  equities  subsisting  between  the  original  parties  caouot  be  set 
up  against  a  bona  fide  transferee  for  value  before  maturity. 

Where  the  notes  were  taken  in  payment  of  a  debt,  knowledge  by  the 
tiunsferee  of  the  actual  insolvency  of  the  transferor,  even  if 
proved,  could  give  rise  to  no  relief,  except  under  a  revocatory  ac- 
tion, of  which  the  petition  in  this  case  wants  the  essential  feat- 
ures in  the  allegations,  the  prayer  and  in  the  parties  made. 

FloweVf  Adtn.,  vs,  Mrs,  Noble,  etc,  p.  938. 
CERTIORARI. 

The  supervisory  jurisdiction  of  the  Supreme  Court  under  a  certiorari 
must  be  restricted  to  an  examination  into  the  validity  of  the  pro- 
(Msedings  held  in  the  lower  court;  it  cannot  be  exercised  to  review 
the  judgment  as  to  its  correctness  either  on  the  law  or  on  the  facts 
of  the  case. 

The  supervisory  powers  of  the  court  must  not  be  confounded  with  its 
appellate  jurisdiction. 

The  State  ex  rel.  Chock  vs.  Justice  of  the  Peace,  p.  9GS. 

CITATION. 

An  appearance  by  an  attorney  for  a  defendant  in  a  cause,  except  for 
the  purpose  of  excepting  to  the  citation,  cures  the  want  of  citation. 
Tutorship  of  Minor  Heirs  of  Byland^  p,  7.56. 
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CONSTITUTIONAL  LAW. 

A  claiin  for  reimburBement  of  money  paid  in  error,  even  when  reduced 
to  judgment,  does  not  arise  from  a  contract,  but  from  the  law,  and 
is  not  protected  by  the  provision  in  the  Federal  Constitution,  which 
prohibits  States  from  passing  laws  impairing  the  obligation  of  con- 
tracts. 

A  State  constitution,  when  it  does  not  conflict  with  that  Constitution, 
is  omnipotent  in  its  disposition  and  even  destruction  of  private 
and  social  rights. 

A  Stat«  may  divest  vested  riglits  witliout  infringing  the  paramount  law 

of  the  land. 

The  State  ex  rel,  Ne^igiMS  va,  Gity^p,  119. 

The  legality  and  constitutionality  of  the  Private  Market  Ordinance  of 
the  city  of  New  Orleans,  No.  4798,  A.  S.,  have  been  hitherto  fully 
affirmed  by  this  Court. 

Under  art.  86  of  .the  Constitution,  prosecutions  for  the  violation  of  said 
ordinance  may  be  properly  carried  on  in  the  name  of  the  State. 
The  State  of  Louisiana  vs.  Natal,  p.  967. 

(COMMON  CARRIERS. 

Railroad  companies,  as  public  carriers,  have  the  right  to  eject  passen- 
gers from  their  cars  for  non-compliance  with  their  reasonable 
rules. 

The  rules  of  a  city  railroad  company,  acting  under  a  contract  with  the 
city,  which  requires  the  company  to  carry  passengers  over  two 
sections  of  its  line  for  one  fare,  which  requires  such  passenger  to 
keep  and  show,  undetached  by  him,  a  coupon  ticket,  as  a  voucher 
of  his  right  to  continue  on  the  car  beyond  a  given  point,  are  rea- 
sonable in  law. 

Any  passenger  refusing  to  comply  with  said  rules  may  be  ejected  from 
the  car.  DeLueas  vs.  Bailroad  Compawf,  p.  980. 

COMMUNITY  OF  ACQUETS  AND  GAINS. 

A  policy  of  insurance  on  the  life  of  a  man  vests  the  rights  to  the  policy 
und  to  the  fund  arising  on  the  happening  of  the  Iohk,  at  the  date 
of  the  execution  of  the  contract.  This  has  been  frequently  held 
in  cases  where  third  persons  are  the  beneficiaries,  and  the  same 
rule  must  apply  when  the  beneficiary  is  the  insured  himself  or  ^^his 
administrators,  executors  or  assigns."  Hence  when  such  a  policy 
is  taken  out  by  an  unmarried  man,  the  rights  and  interests  there- 
under belong  to  his  separate  estate,  and  do  not  full  into  a  commun- 
ity arising  nnder  a  subsequent  marriage.  If  in  such  case  premiums 
liave  been  paid  by  the  community,  it  is  entitled  to  have  such  pa'f 


988  INDEX. 

COMMUNITY  OF  ACQUETS  AND  GAINS—Continued. 

mentfi  reimbarsed  to  it  aa  expenditarefi  made  by  it  for  the  benefit 
of  the  separate  estate  of  the  insured  sponse. 

Estate  of  Jcusoh  U.  Moseman,  p.  219. 

When  separate  funds  or  property  of  the  husband  have  been  used  to 
benefit  and  enrich  the  community,  it  will  constitute  a  debt  of  the 
community  in  favor  of  the  Imsband  to  the  amount  of  such  fiind  or 
the  value  of  sach  property.  But  the  evidence  must  establish,  witli 
reasonable  certainty,  that  the  funds  were  thus  used  or  the  property 
thus  employed. 

Tlie  community  of  acquets  and  gains  includes,  at  its  dissolution,  pre- 
sumptively, everything  found  in  the  succession  of  the  deceased 
spouse,  and  without  reference  to  the  amount  brought  into  the  mar- 
riage by  the  respective  spouses. 

Suceession  of  if.  Foreman,  p,  700. 

In  order  to  charge  the  community  for  separate  account  of  the  hushamU 

the  proof  must  show,  with  reasonable  certainty,  that  his  property 

or  money,  tias  been  used  for  the  benefit  of  the  community. 

SuccesHon  of  Evgene  Breaux^  p.  72S. 
CONTRACTS. 

The  owner  and  the  pledgee  of  certain  notes  entered  into  a  contract 
with  a  third  person,  by  which  the  latter  agreed  to  pay  a  cirii:aiii 
sum  for  one  of  the  notes,  past  due,  on  a  fixed  day,  and  the  pledgee 
bound  himself  to  hold  the  note  and  to  present  it  on  that  day,  and 
to  deliver  it  to  the  third  person  upon  payment  of  the  sum  agreed 
on  that  day. 

Held:  That  this  contract  did  not  create  a  mere  continuing  obligation 
with  a  term,  but  was  a  commutative  contract  under  which  the 
pledgee  was  bound  to  present  the  note  on  the  day  fixed,  and  the 
third  person  was  only  bound  to  pay,  if  so  presented.  The  pledgee 
had  only  bound  herself  to  deliver,  in  case  on  presentment  the 
payment  was  made  on  that  date.  Had  the  noi;e  been  presented  oii 
the  day  fixed  and  not  paid,  the  party  could  not  have  claimed  deliv- 
ery on  subsequent  payment;  and  it  is  a  necessary  sequence  of  this 
that  the  pledgee,  not  having  presented  the  note  according  to  the 
contract,  could  not  demand  payment  on  a  subsequent  presentment. 

The  owner  of  the  note  having  been  guilty  of  no  fault,  and  having  lost 
the  benefit  of  the  third  person's  obligation  by  the  fault  of  thr 
pledgee,  the  latter  is  bound  to  make  good  the  damage  occasioned 
him  thereby.  J,  H,  Hynson  vs.  W.  Pugh  et  cU.,  p,  68. 

Conventional  interest  cannot  be  recovered  without  proof  of  a  contract 


INDEX.  mJ 

CONTRACTS.— Continaed. 

to  pay  Buch.    Legal  interest  only  can  be  allowed  in  the  absence  of 
such  contract. 

A  claim  to  the  ownership  of  securities  pledged  cannot  be  recognized 
when  it  is  apparent  that  the  pledgor  did  not  transfer  them  and  the 
pretended  conveyance  was  made  by  one  who  never  had  auy  title 
to  the  ownership  thereof,  to  the  knowledge  of  the  pledgee. 

The  value  of  stock  cannot  be  recovered  as  the  price  thereof,  where  it 
is  not  shown  that  a  contract  to  sell  and  purchase  was  entered  int^) 
directly,  or  by  an  authorized  agent. 

The  transfer  of  stock  by  a  banking  institution  to  one  of  its  creditors, 
in  part  liquidation  of  his  indisputable  claim  against  it,  does  not 
justify  recovery  of  the  price  value  ol  the  stock  from  one  to  whom 
such  creditor  subsequently  conveyed  it,  in  settlement  of  his  iu- 
indebtedness. 

Tf  the  original  transaction  be  null,  because  ultra  irires,  it  is  not  enforce- 
able against  the  transferee  or  his  assigns. 

The  civing  of  a  letter  of  credit  to  a  bank  to  be  used  solely  in  case  of 
an  emergency  or  of  a  financial  panic,  and  if  necessary  to  maintain 
and  restore  the  bank,  does  not  authorize  the  use  of  it,  unless  in 
the  cases  stipulated. 

Recalling  such  letter  and  declining  to  honor  drafts  under  it,  wUere  the 
amount,  if  paid,  could  not  possibly  have  saved  the  bank,  gives  no 
light  to  recover  the  same.  Such  recalling  does  not  forfeit  the 
right  of  preference  which  the  pledgees  have  on  the  securities  in 
liand. 

John  Grossley  <k  Soiva^  Limited,  vs.  Commissioners ,  etc,  p.  74. 

The  two  defendant  companies  entered  into  a  contract  whereby  the 
Louisiana  company  transferred  to  the  Pennsylvania  company  cer- 
lain  valuable  rights  and  privileges  in  consideration  of  the  Penn. 
sylvania  company's  agi-eement  to  pay  to  the  bond  subscribers  of 
ihe  Louisiana  company  who  would  transfer  their  subscriptions  to 
ii  a  certain  amount  of  money. 

Held:  That  this  created  an  obligation  on  the  Pennsylvania  company 
to  pay  the  money,  subject  to  the  suspensive  protestative  condition 
of  the  bond  subscribers  transferring  their  subscriptions,  and  no 
term  having  been  fixed,  the  obligation  was  not  discharged  by  the 
failure  and  refusal  of  the  plain tifiP,  a  bond  subsci-iber,  for  a  time, 
to  accept  the  benefit  of  the  contract.  Having  subsequently  offered 
to  perform  the  condition  by  transferring  his  subscription,  the 
Pennsylvania  company's  obligation    to  pay  became   complete,  It 
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liaving  received  aod  enjoyed  the  full  consideration  of  its  contract, 
aud  plaintiff's  vacillation  and  delay  liaviug  placed  it  in  no  worse 
condition. 

Inasmuch  as  plain  tiff  ^s  suit  is  in  affirmance  of  the  contract  which  it 
was  alleged  the  Louisiana  company  had  no  right  to  make,  and  88 
it  is  not  the  latter's  fault  that  plaintiff  has  not  long  since  received 
the  stipulated  consideration,  plaintiff's  claim  against  the  Loain- 
ana  company  has  no  foundation. 

H,  Beer  vs.  Light  and  Heat  Co,  et  al.f  p,  'S30. 

A  stipulation  in  a  contract  between  a  planter  and  his  manager  that  the 
latter  would  receive  as  compensation  for  his  services  one-third  of 
the  net  proceeds  of  the  crops  raised  by  him  must  be  construed  to 
mean  the  proceeds  realized  from  the  crops  after  deduction  of  all 
charges  and  ouUay,  such  as  costs  of  cultivating,  of  saving,  of 
shipping  and  of  selling  the  same. 

In  such  a  contract,  a  stipulation  that  the  manager  or  employee  is  to 
share  in  the  losses  of  the  enterprise  cannot  be  construed  as  in- 
cluding the  loss  of  working  animals  by  death  from  natural  causes 
F.  Gomez  vs,  Isa^ic  Levy,  Jr,j  p.  420. 

A  party  who  contracts  with  a  factory  for  the  manufacture  of  certain 
goods,  and  receives  a  partial  delivery  of  such  without  objections 
or  complaint  cannot,  subsequently  complain  as  an  alleged  viola- 
tion of  the  manufacturer's  obligation  under  the  contract  that  the 
goods  had  not  been  manufactured  in  conformity  thereto. 

After  the  debtor  has  been  put  in  mora,  his  offer  to  execute  the  contract 
under  his  engagement  comes  too  late. 

JEnders  vs,  QingraSj  Mulhaupt  iSs  Go,,  p,  773. 

Under  a  contract  therein  a  firm  or  commercial  paitnership  undertakes 
to  furnish  the  capital  required  to  prosecute  a  designated  enter- 
prise to  a  third  person  named,  who  agrees  to  manage  aud  control 
Kame  through  his  influence,  and  the  net  profits  thereof  are  to  b«^ 
equally  divided,  the  expense  thereof  is  upon  the  latter,  unless  tiie 
contrary  is  stipulated  or  agreed  upon. 

G,  Pilsbury  vs,  Friedlander  ei  ate.,  p,  909. 
CORPORATIONS. 

Private  corporations  must  be  authorized  by  the  legislature  or  estab- 
lished according  to  law.  When  legally  established,  they  may  hold 
real  estate,  and  receive  legacies  and  donations. 

They  may  enact  statutes  and  by-laws  for  their  government. 

The  right  of  succession  is  inherent  to  their  nature,  and  they  trausmi 
their  successions  and  their  rights  of  property. 
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A  corporation  cannot  fulfill  another  office  of  public  or  personal  trust. 
A  corporation  legally  established  may  be  dissolved  by  an  act  of  the 
legislature,  if  they  deem  it  necessary  for  the  public  interest. 

The  Grand  Lodge  was  incorporated  by  an  act  of  the  legislature  in  1816, 
and  given  full  powers  to  hold  real  estate  and  to  receive  donations 
and  legacies.  It  also  chartered  all  sucii  subordinate  lodges  as  the 
Grand  Lodge  had  at  that  time  created,  and  conferred  upon  them 
equal  powers. 

By  the  act  of  1819,  all  lodges  that  had  been  organized  in  the  int&rimj 
were  likewise  incorporated,  and  those  which  might  be  subsequent- 
ly organized  also. 

As  a  general  rule  the  question  as  to  the  forfeiture,  or  dissolution  of 
charters  and  acts  of  incorporation  is  one  which  concerns  the  pub- 
lic order,  and  the  corporation  is  prt^sunied  to  exist  for  all  pur- 
poses of  justice  until  the  foifeiture  is  declared  by  the  judgment  of 
a  competent  court  in  some  proceeding  to  which  the  State  is  a 
party.  Williams  vs.  Lodge  Masons  of  Monroe,  p,  620. 

The  statute  authorizing  the  organization  of  corporations  for  literary, 
scientific,  religious  and  charitable  purposes,  prescribes  the  course 
to  be  pursued  iu  order  to  effect  such  incorporation,  and  also  the 
method  of  making  amendments  or  alterations  of  the  original  arti- 
cles. Courts  canuot  regard  or  give  effect  to  amendments  not 
made  in  compliance  with  the  mode  prescribed  by  the  statute. 

Where  the  charter  provides  that  the  board  of  delegates,  themselves 
elected  annually,  shall  annually  elect  a  chief  engineer,  the  action 
of  one  board  in  electing  such  officer  for  a  term  of  five  years,  can- 
not destroy  the  right  and  duty  of  succeeding  boards  to  elect  the 
engineer  according  to  the  charter. 

The  first  election  only  conferred  upon  the  person  elected  the  right  to 
hold  the  office  for  one  year,  or  until  his  successor  was  elected  and 
qualified,  and  when,  after  the  expiration  of  the  year,  a  succeeding 
board  of  delegates  has  elected  another  to  the  office,  his  qualifica- 
tion ended  the  term  of  the  former  occupant,  whose  former  election 
was  no  valid  or  legal  warrant  for  continuing  in  the  office. 

Failure  to  elect  on  the  day  fixed  in  the  charter  did  not  exhaust  or  de- 
stroy the  power,  and  did  not  invalidate  an  election  held  at  a  sub- 
sequent regular  meeting. 

TIhe  iSV/i/e  ex,  rel  Fiper  vs.  Bait,  p,  9.^)5. 


J«2  INDEX. 


TRIMTNAL  LAW. 

ATPKAL. 

All  appeal  in  a  crinvinal  case  made  retiirnablt*  '^according  to  lair*^  and 
which  ought  to  be  returoed  at  the  place  where  the  court  holds  Fes- 
nione,  will  be  dismissed,  propno  motUj  when  the  transcript  is  filed 
at  an  improper  time  and  place,  where  the  court  was  not  sitting. 
When  such  an  appeal  is  granted  and  the  transcript  is  certified  in  June, 
from  Iberville  parish,  the  transcript  should  have  been  filed  either 
at  Monroe  or  Opelousas,  at  which  the  court  was  holding  sessions  in 
that  and  the  following  month  and  not  at  New  Orleans  where  it  wa» 
not  sitting. 
The  State  as  well  as  the  accused  has  an  interest  in  the  speedy  determi- 
nation of  criminal  cases. 

The  State  of  Ijouisiana  iw.  N.  Joseph  et  a!.,  p.  3JJ. 
.\i;  <»rder  of  appeal  in  a  criminal  case,  making  an  erroneous  return 
both  as  to  time  and  place,  when  suggested  by  appellant,  is  illegal 
and  will  uot'sustain  the  appeal. 
An  appeal  lodged  by'appellant  at  a  place  different  from  that  desig- 
nated in  the  order,  cannot  be  considered  by  the  Supreme  Court, 
and  on  motion  will  be  dismissed. 

The  State  of  Louisiana  vs.  S,  Cohtiy  p.  42. 
The  State  can  appeal  in  criminal  cases  after  verdict  rendered  and 
judgment  has  been  arrested. 

The  State  of  Louisiana  vs.  B.  E.  Brabson,  p.  T44. 
While  Judges  are  prohibited  from  commenting  on  the  facts  to  the  jurv 
in  a  criminal  trial,  they  are  required  to  give  to  the  appellate"  court 
their  reasons  for  refusing  instructions  that  are  prayed. 

The  State  of  Louisiana  vs.  T.  J.  Boasso,  p.  202. 
A  motion  for  a  new  trial  on  the  sole  ground  that  the  verdict  is  con- 
trary to  law  and  evidence,  is  not  entitled  to  notice  in  this  Court. 
The  State  of  Louisiann  vs.  J.  Smith f  p.  301. 
To  determine  whether  the  venue  was  proved  or  not,  wonld  require  this 
Court  to  consider  the  evidence  on  this  point,  and  this  the  court 
cannot  do,  however  the  evidence  may  be  presented  in  the  record. 
Th£  State  of  Louisiana  vs.  A.  Tanner  et  ol.,  p.  807. 
.  Au  appeal  in  a  criminal  proceeding,  asked  after  the  term  during  which 
the  judgment  complained  of  was  rendered  and  made  returnable 
on  appellant's  suggestion,  on  an  improper  day,  must  be  dismissed 
as  sought  and  returned  too  late. 

The  State  of  Louisiana  vs.  S.  Bums  et  als.,  p.  363. 
A  bill  of  exceptions  to  the  ruling  of  the  judge  in  refusing  a  new  trial. 
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which  simply  states  the  fact  of  the  overrulinpr  without  any  recita- 
tion of  facts  relied  on  or  statement  of  grounds  on  which  the  judge 
acted,  affords  no  basis  for  reviewing  the  ruling,  because  it  affords 
no  certification  of  the  facts  recited  in  the  motion. 
Newly-discovered  evidence,  merely  tending  to  impeach  or  discredit 
witnesses  who  have  testified  on  the  trini,  does  not  necessarily  af- 
ford ground  for  new  trial,  and  we  are  not  disposed  to  disturb 
rulings  on  such  question. 

The  State  of  Louisiana  vs.  E,  OffuU,  p.  364. 

Motions  for  appeal  in  criminal  cases  tried  in  Orleans  parish  must  be 
filed  within  ten  days  after  sentence.  The  law  regulating  criminal 
appeals  expressly  prohibits  granting  them  after  ten  days  have 
elapsed  from  sentence. 

Appeals  in  criminal  cases  from  Orleans  must  be  made  returnable  with- 
in ten  days  after  granting  them. 

The  law  regulating  appeals  in  criminal  causes  cannot  be  relaxed  when 
its  provisions  are  plain  and  its  requirements  absolute. 

The  State  of  Louisiana  vs,  Chas,  Madlar,  p»  390. 

An  appeal  taken  in  a  criminal  case  and  made  returnable  within  ten 

days  after  the  order  of  appeal  is  granted,  will  be  dismissed  if  the 

transcript  of  appeal  is  not  filed  on  the  return  day,  or  within  three 

judicial  days  thereafter.    Sec.  4,  Act  30  of  1878  ;  State  vs.  Butler, 

35  Ann.  392. 

The  State  of  Louisiana  vs.  J.  FrandSf  p.  464. 

The  appeal  taken  by  a  party  from  a  conviction  and  sentence  for  a 
crime,  and  who  escapes  from  custody  during  the  pendency  of  the 
appeal,  cannot  be  prosecuted  by  counsel,  and  hence  must  be  dis- 
missed.   State  vs.  Edward,  36  Ann.  863,  afiirmed. 

The  State  of  Louisiana  vs,  Mansfield,  p.  563. 

Identity  of  a  party  at  the  bar  with  the  convicted  accused,  is  a  matter 
of  fact  which  the  district  court  can  determine  at  the  time  of  pass- 
ing sentence  and  with  which  this  court  cannot  interfere,  where 
the  question  is  not  presented  so  as  to  enable  it  to  decide  whether 
the  trial  judge  was  right  or  wrong. 

H^e  State  of  Louisiana  vs.  W.  Whitney,  p.  579. 

The  Supreme  Court  will  not  consider  evidence  submitted  by  the 
accused  in  a  criminal  case,  in  support  of  a  motion  for  a  new  trial, 
unless  said  evidence  be  embodied  in,  or  otherwise  made  part  of,  a 
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bill  of  exceptions  reaerved  by  the  defendant  to  the  refnaal  of  a 
new  trial  by  the  judge. 

This  Court  cannot  consider  a  complaint  of  alleged  misconduct  of  an 
officer  in  charge  of  jury,  not  previously  submitted  to  the  trial 
judge  and  suggest-ed  for  the  first  time  on  appeal,  and  by  brief  or 
argument.  The  State  of  Louisiana  vs,  E,  Deas^p,  581. 

A  motion  for  new  trial  that  is  unaccompanied  by  any  bill  of  exceptions, 
or  evidence  touching  the  errors  complained  of,  will  not  be  ex- 
amined. 

Unless  the  record  discloses  a  bill  of  exceptions,  motion  in  arrest  of 
judgment,  proper  assignment  of  error,  or  error  apparent  on  its 
face,  the  judgment  will  be  affirmed. 

The  State  of  Louisianu  vs.  Wire,  p.  684. 

An  appeal  returnable  at  New  Orleans  on  the  first  Monday  in  Novem- 
ber in  a  criminal  case,  which  ought  to  have  been  made  returnable 
at  Shreveport  at  the  opening  of  the  term,  will  be  dismissed  where 
it  is  apparent  that  the  return  day  is  suggested  by  appellant  in  the 
body  of  his  motion. 

It  will  not  relieve  the  appellant  even  if  the  return  day  was  suggested 
by  the  judge. 

The  error  of  the  judge  was  accepted  and  became  that  of  the  appellant 
and  is  a  fault  imputable  to  him. 

T1i€  State  of  Lauisiatui  vs,  Stephens,  p.  928. 

An  appeal  in  a  criminal  case  will  not  be  dismissed  on  the  ground  that 
the  transcript  of  appeal  has  not  been  filed  in  the  Supreme  Court  on 
the  return  day,  if  it  appeared  that  it  was  filed  within  three  judi- 
cial days  thereafter. 

The  State  of  Louisiana  vs,  Corcoran,  p,  949. 

CHARGE. 

Where  it  appears  from  the  statement  of  the  evidence  attached  to  a 
bill  of  exception  that  the  laws,  touching  which  a  charge  was  asked 
of  the  judge,  had  no  application  to  the  case,  he  did  not  err  in  re- 
fusing the  charge  on  the  ground  that  it  had  no  such  application. 
The  State  of  Louisiana  vs.  P.  Simmons,  p.  41, 

By  our  statute  the  trial  judge  is  expressly  forbidden  to  give  the  jury 
in  a  criminal  case  any  opinion  as  to  what  facts  have  been  prove<l 
or  disproved.  The  State  of  Louisiana  vs  Hahn,  p.  169. 

When  a  judge  has  already  charged  the  jury  on  a  given  matter  and  the 
prisoner,  among  his  requests  of  charges  made  thereafter,  includes 
the  matter  already  charged,  the  judge  may  well  refuse  to  repeat  it. 
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When  a  trial  judge  has  already  charged  the  jury  that  the  State  mugt 
affirmatively  prove  that  the  offense  had  been  committed  within 
the  jurisdiction  of  the  court,  and  a  request  is  made  afterwards  for 
that  matter  to  be  charged,  a  misunderstanding  of  the  purport  of 
the  request  provoking  the  observation  that  there  was  no  doubt  of 
the  court's  jurisdiction  is  not  serious  matter  of  complaint.  The 
essential  thing  is  that  the  jary  have  been  charged  on  that  point 
correctly.  The  State  of  Louisiana  vs.  T,  J.  Boasso,  p,  202. 

When  a  bill  of  exceptions  recites  the  facts  which  the  counsel  had  con- 
tended before  the  jury,  had  been  established  by  the  evidence,  and 
refers  to  the  evidence  in  support  thereof,  and  asks  for  charges  ap- 
plicable to  the  state  of  facts  recited,  the  judge's  refusal  to  give  the 
charges  on  the  ground  that  they  are  inapplicable  to  the  case,  is 
error,  unless  the  judge  states  that  there  was  no  evidence  in  the 
case  supporting  or  tending  to  support  the  contentions  of  counsel. 

It  is  the  duty  of  the  judge  to  give  full  instructions  to  the  jury  cover- 
ing the  entire  law  of  the  case  as  respects  all  the  facts  proved  or 
claimed  by  counsel  to  be  proved,  provided  such  claim  is  supported 
by  any  evidence. 

Authorities  reviewed  and  criticised. 

The  functions  of  the  judge  in  such  case  is  different  from  that  involved 
in  rulings  on  admissibility  of  testimony,  when  he  is  entitled  to 
weigh  the  testimony  as  to  proof  of  necessary  foundation,  as  a 
matter  involving  the  exercise  of  his  own  discretion. 

The  State  of  Louisiana  vs,  Tktckei',  p,  536. 

The  issue  by  the  trial  judge  of  a  bench  warrant  on  the  motion  of  the 
prosecuting  attorney  for  the  arrest  and  detention  of  a  witness  who 
had  just  testified  before  the  jury  on  the  charge  of  perjury,  is  not 
an  act  prohibited  by  the  statute,  which  forbids  the  judge  '^  in  his 
charge  to  the  jury  to  state  or  repeat  the  testimony  of  any  witness, 
or  to  give  any  opinion  as  to  what  facts  have  been  proved  or  dis- 
proved," particularly  when  there  is  no  allegation  that  he  alluded 
to  or  commented  upon  the  testimony  of  such  witness. 

The  State  of  Louisia^ia  vs,  Strado,  p,  562. 

The  opinion  recently  rendered  on  a  former  trial  of  this  case,  is  re- 
affirmed ;  and  it  is  further  held  that  where  the  charges  asked  are 
applicable  to  the  facts  and  contentions  of  counsel  as  recited  in  the  . 
bill  of  exceptions,  the  judge  is  not  authorized  to  refuse  the  charges 
because,  while  not  denying  the  material  facts  stated,  he  disputes 
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the  correctness  of  the  contentions  of  counsel  based  thereon.  Counsel 
has  the  right  to  urge  his  own  theory  as  to  the  inferences  of  motive 
and  intention  to  be  drawn  from  the  facts,  and  to  impress  the  i»ame 
upon  the  jury  ;  and  though  the  judge  may  take  a  different  view, 
the  question  is  to  be  determined  by  the  jury,  and  in  case  the  jury 
should  concur  with  counsel,  defendant  has  the  clear  right  to  have 
them  instructed  as  to  the  law  applicable  in  such  case. 

The  State  of  Louisiana  vs.  Tucker,  p.  789. 

The  rule  that  the  jury  is  bound  to  accept  and  apply  the  law  as  laid 
down  by  the  judge,  and  that  it  cannot  disregard  it  without  vio- 
lating its  oath  and  duty  is  reaffirmed  ;  and  it  is  not  error  to  refuse 
a  charge  *^  that  if  the  jury  cannot  conscientiously  believe  that  the 
judge  has  charged  the  law  correctly,  they  do  not  violate  their  oath 
in  disregarding  it."  Such  a  principle  would  utterly  emasculate 
and  annul  the  rule. 

It  is  not  essential  that  the  violence  inflicted  by  the  defendant  should 
have  been  the  sole  cause  of  the  death ;  but  if  it  hastened  the  term- 
ination of  life,  or  really  contributed,  mediately  or  immediately,  to 
the  death  in  a  degree  sufficient  to  be  a  clear  contributing  cause, 
that  is  sufficient.  The  State  of  Louisiana  vs.  Mathews,  p.  796. 

After  charging  the  jury,  as  the  Constitution  requires,  that  they  are  the 
judges  of  the  law- and  of  the  facts  in  criminal  cases,  it  is  proper 
that  the  judge  should  instruct  them  to  the  effect  that  they  are  the 
sole  judges  of  tlie  facts,  but  that,  as  regards  the  law  of  the  case, 
they  should  be  governed  by  the  charge  of  the  judge  thereon. 
Affirming  State  vs.  Ford,  37  Ann.  465  j  State  vs.  Vinson,  37  Ann. 
792 }  State  vs.  Hal  Matthews,  recently  decided  at  Shrevepoft. 

The  State  of  Louisiana  vs.  Cole  et  al,,  p.  843. 

DISTRICT  ATTORNEYS. 

Under  the  Constitution  and  laws  of  this  State,  district  attorneys  are 
vested  with  full  discretion,  not  under  the  control  of  courts,  to 
prosecute  offenses  not  capital,  either  by  indictment  or  by  informa- 
tion, as  in  tlieir  judgment  the  interest  of  the  State  or  the  ends  of 
justice  may  require — and  the  discretion  thus  vested  in  them  cannot 
be  affected  by  the  fact  that  the  grand  jury  may  be  in  session  at 
the  same  time  and  in  the  same  parish. 

The  State  of  Louisiana  vs*  Cole  et  al,  p.  843. 
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A  copy  of  a  coroner's  inqnest,  by  the  derk  of  the  Criminal  District 
Court  who  IB  the  legal  custodian  of  the  Bame^  is  admissible  in  evi- 
dence. 

A  motion  in  arrest  of  judgment  cannot  be  entertained  where  it  is  not 
based  on  errors  patent  on  the  face  of  the  proceedings. 

Testimony  in  support  of  such  motion  cannot  be  received. 

The  State  of  Louisiana  ve.  8.  Boland,  p.  18. 

Proof  of  previously  communicated  threats  against  the  life  of  the  ac- 
cused by  the  deceased  ia  cases  of  homicide,  is  inadmissible  unless 
preceded  by  proof  of  some  assault  or  hostile  demonstration  by  th« 
deceased  against  the  accused  at  the  time  of  or  immediately  pre- 
ceding the  killing. 

The  question  of  the  admissibility  of  such  evidence  is  within  the  ex- 
clusive province  of  the  trial  judge,  who  must  be  satisfied  tha^ 
proper  foundation  has  been  laid  before  admitting  the  evidence, 
and  who  has  the  legal  discretion  to  disbelieve  testimony  wliich  to 
his  mind  appears  incompatible  with  the  proven  facts  and  circum- 
stances of  the  case. 

Rulings  on  this  point  in  the  cases  of  Ford,  Labuzan  and  Janvier,  37 
Ann.,  reaffirmed.  An  accused  cannot  be  allowed  to  introduce  as 
evidence  his  own  declarations  of  motives  and  intentions  connect- 
ed with  the  killing,  made  to  anotlier  person  previous  to  the  homi- 
cide. The  State  of  Louisiana  vs,  8,  8peU,  p,  20. 

Under  an  indictment  for  entering  a  store  with  intent  to  steal,  the 
prosecuting  witness  testified  substantially  that  he  had  walked  into 
the  back  part  of  his  premises,  leaving  the  store  in  charge  of  a 
child,  when  he  heard  the  child  exclaim,  '< You  are  being  robbed !  ^ ' 
and  thereupon  rushed  into  the  store  and  saw  the  accused  in  the 
act  of  running  out.  Held,  that  the  judge  did  not  err  in  overruliug 
an  objection  to  the  admissibility  of  the  child's  exclamation  on  the 
ground  that  it  was  hearsay,  and  in  holding  that  it  was  admissible 
as  part  of  the  res  gesta. 

The  State  of  Louisiana  vs,  F.  Moore,  p.  66. 

In  order  that  a  party  may  contradict  his  own  witness,  a  proper  founda- 
tion must  be  laid  therefor,  by  proper  inquiry  as  to  time,  place  and 
person  involved  in  the  supposed  contradiction,  putting  him  fully 
on  guard.  The  subject-matter  of  the  testimony  to  be  contradicted 
must  also  be  material  and  relevant  to  the  issue,  and  the  contradic- 
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tion  must  be  not  merely  for  the  purpose  of  discrediting  liis  testi- 
mony generally,  by  showing  that  in  immaterial  matters,  his  state- 
ments were  untrue. 

The  State  of  Louisiana  vs,  W.  Clark  et  ai.,  p.  lO'i. 

Oral  testimony  is  admissible  to  prove  the  official  character  of  the  wit- 
ness on  the  stand,  when  his  capacity  is  not  a  matter  at  issue. 

A  witness  cannot  be  permitted  to  testify  to  part  of  a  conversation  his* 
memory  being  deficient  as  to  the  other  parts,  unless  such  part  of 
the  conversation  be  essentially  to  make  up  a  deficiency  or  con- 
necting link,  which  otherwise  would  remain  unexplained  and  a 
foundation  has  been  previously  laid. 

Tlie  State  of  Louisiana  vs,  J.  Smith,  p.  301. 

Where  the  defendant  has  attempted  to  impeach  the  testimony  of  wit- 
nesses for  the  State,  the  latter  may  support  the  same  by  evidence, 
character  for  veracity  and  integrity. 

The  State  of  Louisia/na  vs,  D.  Boyd,  p.  374. 

Bes  gesUe  are  eveuts  speaking  for  themselves  through  the  instinctive 
and  spontaneous  words  and  acts  of  participants,  and  not  words 
of  the  participants  when  narrating  the  eveuts.  Tlie  distinguishing 
characteristic  of  these  declarations  is  that  they  must  be  necessary 
incidents  of  the  criminal  act  or  immediate  concomitants  of  it,  and 
that  they  are  not  due  to  calculated  policy. 

Time  does  not  absolutely  and  alone  determine  whether  a  statement  is  a 
part  or  not  of  the  res  gestce.  No  inflexible  rule  as  to  the  length  of 
the  interval  between  the  act  of  killing  and  the  declaration  of  the 
victim  can  be  formulated.  The  facts  of  each  case  must  speak  for 
themselves. 

If  the  declarations  are  unconsciously  associated  with  and  related  to 
the  homicidal  deed,  even  though  separated  from  it  by  a  short  time, 
they  are  evidence  of  the  character  of  the  deed  and  are  a  part  of 
the  res  gestw. 

Where  the  deceased,  ten  minutes  after  he  had  been  fatally  shot,  B<iid 
to  a  witness,  ^^  if  he  bad  not  been  so  willing  to  fight  he  would  not 
have  been  shot  by  the  defendant,"  the  statement  is  a  part  of  the 
res  gestw  and  should  have  gone  to  the  jury. 

The  State  of  Louisiana  vs,  E.  MoUsse,  p.  381. 

Although  the  court  may  have  refused  to  permit  the  prosecuting  officer 
to  introduce  other  evidence  after  the  case  has  been  closed,  yet 
when  tlie  jury  requests  to  be  [)ermitted  to  have  the  prosecuting 
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witness  brought  before  them  for  the  purpose  of  examining  the  na- 
ture and  locality  of  his  wounds  and  of  questioning  him  in  relation 
thereto,  it  lies  in  the  discretion  of  the  judge  to  grant  the  request 
and  such  permission  is  not  error. 

When  the  defense  offers  to  question  the  State's  witness  with  a  view  to 
ascertain  whether  or  not  he  has  been  a  penitentiary  convict,  for 
the  purpose  of  establishing  his  incompetency,  and  the  question  is 
raled  oat  on  the  ground  that  the  record  is  the  best  evidence,  and 
when  DO  objection  is  made  at  any  time  to  his  competency,  and  the 
record,  though  claimed  to  be  in  the  trial  court,  has  never  been 
produced  on  the  trial  or  on  motion  for  new  trial,  we  must  presume 
that  there  was  no  foundation  for  such  objection,  and  that  even  if 
the  court  committed  error,  it  was  immaterial  and  no  ground  for 
reversal. 

Where  the  counsel  on  either  side  puts  to  his  own  witness  a  question 
grossly  leading  and  seeking  to  elicit  evidence  in  itself  inadmissi- 
ble, the  judge  has  the  right  to  interfere  and  prevent  such  proceed- 
ing, even  in  absence  of  objection  by  opposing  counsel ;  and  such 
action  furnishes  no  ground  for  reversal,  if  t!ie  ruling  was  other- 
wise correct. 

A  witness  in  a  criminal  case  has  the  privilege  of  declining  to  answer  a 
question  which  tends  to  criminate  himself;  and  when  he  claims 
this  privilege  the  judge  is  right  in  declining  to  compel  him  to 
answer.  The  State  of  Louiaiann  vs.  L.  Crittenden,  p,  448. 

Aftf  I-  the  evidence  is  closed  on  the  trial  of  a  motion  in  which  the  evi- 
dence is  taken  down^  the  trial  judge  may  allow  a  witness  to  cor- 
rect his  statement  as  taken  down,  without  reopening  the  evidence 
so  as  to  be  compelled  to  hear  other  and  further  evidence. 

The  declarations  of  accused  ma^le,  not  at  the  time  of  the  commission 
of  the  offense,  but  subsequently  in  reply  to  the  charge  against  him, 
are  not  part  of  the  res  gest€B;  they  are  self-serving  and  inadmissible. 
The  State  of  Louisiana  vs,  G.  Oonsouliny  p.  459. 

An  necomplice  joined  in  the  same  indictment  with  the  prisoner  to 
be  tried  may  testify,  provided  he  be  not  put  on  trial  at  the  same 
time.    23  Ann.  78;  25  Ann.  522;  7  Ann.  379. 

While  the  jury  may  convict  on  the  testimony  of  an  accomplice 
alone,  the  judge  should  caution  them,  in  prudence,  not  to  return 
a  verdict  of  guilty  unless  such  evidence  is  corroborated — but  this 
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Court  will  not  control  him  as  to  the  language  he  shall  employ  in 
giving  them  such  instructions. 

The  State  of  Loumana  vs.  N.  Mason  et  ol.,  p,  476. 

Oral  testimony  is  admissible  to  prove  the  contents  of  an  indictment 
and  other  important  documents  which  were  lost  or  mislaid,  and  of 
which  there  existed  no  copy  or  record. 

The  State  of  LofUsiana  vs.  W.  Whitney,  p.  579. 

A  person  to  whom  complaint  has  been  made  by  the  victim  of  a  rape, 
when  placed  on  the  witness  stand,  cannot  be  permitted  t<o  repeat 
all  the  details  of  the  outrage  and  the  name  of  the  ravisher  as  re- 
reported  to  her,  but  can  only  testify  as  to  the  fact  of  the  complaint 
being  made  and  as  to  the  condition  of  the  victim  when  making 
the  complaint.  Such  testimony  is  not  to  be  regarded  as  indepen- 
dent and  original  evidence  to  establish  the  guilt  of  the  accused, 
but  its  purpose  is  to  support  the  testimony  of  the  person  outraged. 

The  counsel  for  one  accused  of  such  crime,  who  seeks  to  impeach  the 
testimony  of  the  principal  witness  by  showing  contradictions  be- 
tween the  statements  of  such  witness  made  on  the  preliminary 
examination  and  those  made  on  the  trial,  should  be  permitted  to 
read  parts  of  the  previous  deposition  and  ask  the  witness  if  she 
had  so  testified,  and  should  not  be  compelled  first  to  read  to  her 
the  entire  deposition  oat  of  the  presence  of  the  court  and  jury. 
The  State  of  Louisiana  vs.  Bobertsen,  p.  618. 

The  rule  is  that  dying  declarations  are  admissible  if  made  under  a 
sense  of  impending  dissolution,  which  soon  thereafter  transpires. 
1  Glf.  sec.  158 ;  30  Ann.  365 ;  31  Ann.  95  ;  32  Ann.  1066 ;  36  Ann. 
920,  State  vs.  Moliss.     The  State  of  Louisiana  vs.  Keenan,  p.  660. 

The  State  is  not  entitied  to  prove,  in  support  of  a  charge  of  burglary 
of  a  house,  and  the  larceny  of  a  pocket-knife  therein  by  the  ac- 
cused, another  burglary  at  a  different  time  and  place  and  the  lar- 
ceny of  a  gold  watch,  to  interpret  the  intent  of  the  accused,  in  the 
commission  of  the  former. 

The  State  of  Louisiana  vs.  Johnson,  p.  686. 

Parol  evidence  is  inadmissible  to  prove  the  pendency  of  an  indictmeDt 
in  a  court  of  record.  A  copy  of  the  indictment  and  the  minutes 
of  the  court  showing  its  presentment  and  filing  would  be  the  best 
evidence  of  the  fact.     TJte  State  of  Txmisiana  vs.  Grayson,  p.  788. 
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Where  a  pereon,  after  being  wonnded,  sendB  for  a  minister  and  declares 
to  him  that  he  expects  to  die,  has  no  hope  of  recovery  and  eon- 
tinnes  to  speak  in  this  strain  till  his  death,  the  condition  of  inind 
prereqoisite  to  making  a  valid  dying  declaration,  is  sufficiently 
proved.  The  State  of  Laumana  vs.  Jones,  p,  792. 

In  criminal  oases  the  order  to  separate  witnesses  is  not  one  of  right, 
and  its  modification  by  the  judge  witliin  reasonable  grounds  must 
be  left  to  his  discretion.  Hence,  the  ruling  of  a  trial  judge  in  re- 
jecting the  testimony  of  a  party  who  had  obtained  admission  in  a 
court-room,  on  declaring  that  he  was  not  a  witness,  and  who  was 
thereafter  tendered  as  a  witness  by  the  accused,  will  not  be  dis- 
turbed t)n  appeal.  No  fixed  rule  can  be  adopted  in  such  matters. 
Judges  must  be  guided  by  the  peculiar  circumstances  surrounding 
the  offer  of  such  testimony. 

The  State  of  Louisiana  vs.  Cole  et  ah,  p,  84!^. 

In  a  prosecution  for  manslaughter,  it  was  urged  that  a  few  minutes  be- 
fore the  killing  the  deceased  and  a  number  of  companions  were 
assembled  at  a  certain  place  -,  that  they  left  there  together  and 
went  to  the  place  where  the  accused  was  found  and  was  pointed 
out  by  one  of  the  parties  to  the  deceased,  who  was  told  by  the  one 
thus  pointing  him  out  to  go  and  talk  to  him  }  and  the  deceased, 
without  speaking,  immediately  approached  the  accused  and  seized 
him  by  the  throat  and  beat  him  in  the  face ;  that  the  accused 
pulled  loose  from  his  assailant  and  retreated  to  the  middle  of  the 
street,  where  he  was  followed  by  the  deceased,  again  seized  vio- 
lently and  beaten  by  him.  In  which  last  struggle  the  mortal  blow 
was  given  by  the  accused.  At  this  stage  of  the  testimony  the 
witness  on  the  stand,  and  who  was  one  of  the  party  that  had  ac- 
companied the  deceased,  was  asked  in  substance,  when  this  attack 
was  made  on  the  accused,  what  did  you  do,  and  what  did  each  one 
of  the  party  present  do  (naming  each  one),  at  the  same  time  and 
place,  which  question  was  objected  to,  the  objection  sustained, 
and  the  witness  not  permitted  to  answer.  Held,  that  the  ruling 
was  error.  It  is  not  true  that  the  res  gestw  can  consist  only  of 
what  was  said  and  done  at  the  time  by  the  participants  in  a  com- 
bat. They  may  embrace  what  was  said  and  done  by  any  and  all 
present,  which  have  any  bearing  on  the  affair  or  are  in  any  man- 
ner connected  therewith. 

The  State  of  Louisiana  vs,  Corcoran,  p,  949. 
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Where  the  name  forged  to  an  instrument  is,  or  is  supposed  to  be,  ficti- 
tious, and  not  the  name  of  any  real  person,  and  inquiry  is  U)  be 
made  of  the  residence  or  existence  of  such  person,  it  is  proper  to 
call  the  police  officers  or  other  persons  well  acquainted  with  the 
place  where  this  person  is  supposed  to  live,  or  ifl  said  to  live,  in 
order  to  show  whether  he  does  live  there.  And  even  if  inquiries 
have  been  made  in  the  place  by  a  stranger,  his  testimony  as  to  the 
fact  of  inquiry  and  the  result  of  it  is  admissible,  though  it  may  uot 
be  satisfactory  proof  of  the  non-existence  of  the  person  in  question. 

If  the  forged  name  be  that  of  a  fictitious  instead  of  a  real  person,  the 
offense  of  forgery  is  complete  if  the  instrument  has  the  appear- 
ance of  being  valid  on  its  face. 

Where  the  forgery  is  of  a  fictitious  name,  it  would  be  error  to  charge  the 
jury  that  there  must  be  some  evidence  of  similitude  to  the  signa- 
ture of  a  real  person,  because  when  there  is  no  original  there  can 
be  no  similitude. 

It  is  not  necessary  to  prove  that  an  accused  forged  au  instrument  in 
order  to  constitute  the  crime  of  uttering  or  publishing  a  forged  in- 
strument.   The  two  offenses  are  distinct. 

To  constitute  the  crime  of  uttering  a  forged  instrument,  it  is  not  essen- 
tial that  a  fraud  has  been  actually  perpetrated  by  it.  It  is  sufficient 
that  there  is  the  intent  to  defraud,  and  this  intent  may  be  in- 

ferentially  proved. 

The  State  of  Louisiana  vs.  Hahn,p,  If59. 

There  can  be  forgery  of  a  certificate  of  marriage  where  no  marriage 
was  ever  celebrated  just  as  there  can  be  forgery  of  a  promissory 
note  where  there  was  no  indebtedness  of  the  maker  whose  name  is 
forged.  As  there  can  be  a  pretended  marriage  so  there  can  be 
forgery  of  a  certificate  of  marriage  that  never  took  place. 

It  is  not  essential  that  the  forged  instrument  be  one  that,  if  genuine, 
an  action  might  be  brought  on  it.  If  it  could  be  used  as  proof  in 
a  suit  either  against  him,  whose  name  is  forged,  or  in  a  suit  against 
any  other,  whether  to  sustain  a  claim  made  or  in  defense  of  one,  it 
is  susceptible  of  forgery. 

Our  statutes  dispense  with  the  need  of  setting  out  any  copy  or  foe 
simUe  of  the  forged  instrument  in  the  indictment,  and  it  may  be 
described  by  its  usual  and  common  name.  It  is  not  necessary  to 
set  out  anything  more  than  is  necessary  to  accurately  and  ade- 
quately express  the  offense.    It  is  neither  necessary  nor  proper  tn 
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set  forth  matterB  of  eyidence  in  the  indictment^  nor  to  set  forth 
the  kind  of  snit  or  matter  of  contestation  in  which  the  forged  in- 
strament  is  receivable  in  evidence. 
The  publisher  or  alterer  of  a  forged  instrument  need  not  have  been 
the  forger  of  it.  The  two  acts  are  distinct  and  constitute  two 
different  and  well-defined  crimes. 

The  State  of  Louisiana  vs.  T,  J,  Boasso,  p,  202. 

The  essential  elements  of  forgery  t«  be  cliarged  against  the  accused 
and  proved  are  three : 

1st.  A  writing,  in  such  form  as  to  be  apparently  of  some  legal  efficao}'. 

2d.  An  evil  intent,  of  the  sort  deemed  fraudulent,  in  the  mind  of  the 
defendant. 

lid.   A  false  making  of  such  writing. 

A  jury  ought  to  infer  an  intent  to  defraud  the  person  who  would  have 
to  pay  the  instrument,  if  it  were  genuine,  although  from  the  man- 
ner of  executing  the  forgery,  or  from  that  person's  ordinary  cau- 
tion, it  would  not  be  likely  to  impose  upon  him. 

The  State  of  Louisiana  vs.  Ford,  p.  797. 

INDICTMENT. 

Where  the  blank  for  the  year  in  an  indictment  is  unfilled,  the  State 
may  amend  by  inserting  the  proper  year  even  after  the  evidence 
has  closed. 

In  charging  the  crime  of  an  assault  with  intent  to  commit  a  rape,  it  is 
not  duplex  pleading  to  charge  a  battery  as  well  as  an  assault. 
The  assault  is  a  component  part  of  the  crime,  an  ingredient  of  it, 
and  the  battery  is  only  an  aggravation  of  the  assault,  both  being 
the  acts  of  the  accused  while  endeavoring  to  carry  out  his  intent 
to  commit  the  more  heinous  crime. 

Ths  State  of  Louisiana  vs.  A.  Fontenette,  p.  61. 

Where,  under  a  statute  punishing  the  offense  of  entering  a  shop  with 
intent  to  steal,  the  indictment  used  the  word  ''store''  instead  of 
shop,  the  variance  is  immaterial,  as  long  since  decided.  5  Ann.  340. 
The  State  of  Louisiana  vs.  F.  Moore,  p.  66. 

In  a  criminal  prosecution,  the  papers  of  which  have  been  purloined 
from  the  clerk's  office,  the  district  attorney  has  the  legal  right  to 
enter  a  nolle  prosequi  of  the  charge  contained  therein,  and  to  pre- 
sent a  new  indictment  or  information  on  the  same  charge  against 
the  same  party.     To  hold  otherwise  would  render  the  State  pow- 
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less  against  a  crimiDal  who  had  friends  to  parloin  the  papers  of  his 
case. 
An  indictment  or  information  which  in  two  separate  counts  charges 
the  offense  of  putting  out  an  eye  with  a  eluby  and  the  crime  of  as- 
sault with  intent  to  commit  murder  with  a  dub,  is  not  bad  for  du- 
plicity. The  two  offenses  could  grow  out  of  the  same  act,  hence 
they  may  be  charged  in  the  same  indictment. 

Th€  State  of  Louisiana  vs.  Joe  Pierre,  p,  91. 

In  an  indictment  for  murder  it  is  not  essential  that  the  name  of  the 
deceased  should  follow  the  word  *^  murder.  '^  If  it  be  in  another 
part  of  the  sentence  so  that  it  certainly  appears  to  be  the  object 
of  that  verb,  and  there  can  be  no  doubt  upon  whom  the  crime  \a 
charged  to  have  been  committed,  it  is  sufficient  to  answer  the  re- 
quirements of  our  statute. 

If  the  prisoner  is  fully  informed  by  the  indictment  for  the  murder  of 
what  person  he  is  accused,  so  that  if  he  had  been  acquitt«d  he 
could  plead  autrefois  acquit  to  another  indictment  for  the  murder 
of  the  same  person,  the  indictment  is  good. 

The  State  of  Louisiana  vs.  B.  E.  Brabson,p.  144. 

Where  it  is  charged  that  an  offense  wa8  committed  at  a  certain  point, 

the  word  at  means  in. 
In   an  indictment  it  is  not  necessary   to  specify   that  tlie  deceased 

(Martha  Calhoun)  was  a  human  being. 

The  State  of  Louisiana  vs.  J.  Smith j  p.  301 . 

A  motion  in  arrest  of  judgment  is  well  founded  when  it  is  levelled  at 
an  indictment  which  charges  that  the  accused  "  feloniously  did 
shoot  with  a  dangerous  weapon  with  intent  to  commit  uiai-der.^ 
Such  indictment  should  have  charged  besides  that  the  act.  hail 
been  done  "  wilfully  and  with  malice  aforethought.^' 

T/*c  State  of  Louisiana  vs.  Ed.  Scott,  p.  387. 

In  an  indictment  for  shooting  with  a  dangerous  weapon  with  intent  to 
murder,  under  section  791^  R.  S.,  although  it  is  not  necessary  ex- 
pressly to  charge  an  assault,  yet  as  an  assault  is  necessarily  im- 
plied in  the  charge,  the  setting  of  it  out  is  innocent  surplusage, 
and  the  larger  crime  being  otherwise  properly  charge^,  a  convic- 
tion tliereof  will  be  sustained. 

The  indictment  containing  in  its  caption  and  commencement  a  full 

descri»»tion  of  the  State,  parish  and  judicial  district,  the  charge 
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that  the  crime  was  committed  in  the  "  State^  parish  and  district 
aforesaid/^  is  a  sufficient  laying  of  the  place. 

The  State  of  LouisUma  vs,  L,  Crittendeny  p.  448. 
Objection  to  an  indictment  based  on  the  ground  that  a  member  of  the 
grand  jury  that  found  the  bill  was  disqualified  must  be  urged  be- 
fore trial,  and  cannot  be  taken  advantage  of  by  motion  for  new 
trial  or  motion  in  arrest. 

The  8tat^  of  Loumana  vs,  Mary  Griffin^  p.  502. 
In  an  indictment  for  perjury  it  is  not  essential  that  the  authority  and 
jurisdiction  of  the  court  administering  the  oath  should  be  expressly 
averred,  if  they  sufficiently  appear  from  the  facts  set  out 
When  the  prosecution  for  perjury  is  in  the  same  court  in  which  the 
perjury  was  committed,  it  may  take  judicial  cognizance  of  its  own 
jurisdiction,  if  the  indictment  sufficiently  sets  forth  the  facts. 
Although  the  materiality  of  the  matter  sworn  to  be  not  expressly 
averred,  yet  if  the  indictment  sets  forth  the  facts  from  which  the 
materiality  appears,  that  is  sufficient. 

The  State  of  Louisiana  vs.  SchlessingeVj  p.  564. 
In  an  indictment  for  peijnry  it  is  not  essential  to  charge  expressly  that 
the  coui-t  in  which  the  perjury  was  committed  was  of  competent 
jurisdiction,  or  that  the  matter  sworn  to  was  material,  if  facts  are 
set  forth  which  justify  the  inference  that  the  court  had  jurisdic- 
tion and  that  the  matter  was  material. 
Neither  is  it  essential  to  state  in  such  an  indictment  that  the  judicial 
proceeding,  which  was  a  prosecution  for  murder,  and  in  which  the 
perjury  was  committed,  and  which  is  described  specifically,  was 
))ending  on  an  indictment  found  by  a  grand  jury. 

The  State  of  Louisiana  vh.  Graver,  p.  567. 
An  indictment  is  not  amenable  to  duplicity,  because  it  charges  one  or 
more  acts  contemporaneously,  germane  in  character,  and  altogether 
making  one  offense,  although  each  of  said  acts  constitutes  in  itself 
a  minor  offense  of  the  same  genus  with  tlie  graver  one  charged. 
The  State  of  Louisiana  vs.  Hendricks,  p.  682. 
Where  the  mortal  blow  is  given  in  one  parish,  but  death  ensues  in  an- 
other, the  crime  may  be  prosecuted  in  either  parish,  and  it  is  not 
essential  to  the  validity  of  the  indictment  in  such  case  that  said 
facts  should  be  averred  therein.    The  crime  may  be  charged  to 
have  been  committed  in  the  parish  where  the  bill  is  found. 

The  State  of  Ijouisiana  vs.  Jones,  p.  792. 
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A  clerical  error  in  writing  a  name  in  an  indictment  cannot  be  invoked 
as  vitiating  the  proceeding.    82  Ann.  782 ;  S5  Ann.  298. 

The  State  of  Louisiana  vs.  Ford,  p.  797. 

A  razor  is  not  a  dangerous  weapon  witbiu  the  intendment  of  Revised 
Statutes,  sec.  832. 

An  indictment  which  charges  that  the  accused  '^  did  have,  and  carry, 
concealed  on  or  about  his  person,  a  certain  dangerous  weapon 
called  a  razor,"  is  bad. 

Whether  the  instrument  named  in  the  indictment  as  a  "dangerous 
weapon"  is  one  within  the  meaning  of  the  statute,  the  trial  judge 
must  decide,  on  hearing  a  motion  to  quash  or  one  in  arrest  of 
judgment,  as  upon  every  other  essential  ingredient  of  an  indict- 
ment. The  State  of  Loumana  i^n,  yehon,  p.  942. 

Where  a  statute  uses  the  words  "willfully  or  maliciously"  to  qualify  the 
act  therein  declared  an  offense,  the  indictment  may  cliarge  the  a<*t 
as  "wilfully  and  maliciously  done ;  or  it  suffices  if  it  is  charged 
as  wilfully  done  or  as  maliciously  done,  using  either  of  the  quali- 
fying words  alone. 

Where  a  common  law  crime,  such  as  murder,  forgery,  oi  the  like,  is 
denounced  by  a  statute  by  name,  indictments  far  such  crime  should 
be  charged  in  the  words  and  qualifications  prescribed  by  the  com- 
mon law  for  indictments  for  such  offenses. 

When,  however,  a  statute  denounces  a  certain  act  or  acts  an  ofifense 
and  specifically  describes  the  act,  though  such  offense  may  bear 
a  close  relation  to  a  well  known  common  law  offense,  and  belong  to 
the  same  species,  the  offense  thus  declared  is  properly  a  statutory 
offense,  and  may  be  charged  in  the  language  of  the  statute. 

An  indictment  under  section  843,  for  setting  fire  to  and  burning  an 
outhouse,  etc.,  charging  that  it  was  done  "feloniously,  unlawfully 
and  maliciously,"  is  valid. 

The  State  of  Louisiana  i'k.  PhiVnn  et  al.,p.  964. 

INFORMATION. 

An  information  under  Section  792  of  the  Revised  Statutes,  which 
charges  that  the  accused  wilfully,  feloniously  and  of  his  malice 
aforethought  *  *  *  shot  into  and  among  a  crowd  with  intent 
to  kill  and  murder  some  person  or  persons,  is  not  bad  for  duplicity. 

The  description  of  the  animus  of  the  shooting  is  sufficient  to  qualify 
the  intent  to  commit  murder. 


INDEX.  1007 


CRIMINAL  LAW— ContiDued. 
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The  informatioD  is  not  deficient  for  using  the  words  into  and  among  in- 
stead of  the  word  at  U9ed  in  the  statute.  It  is  not  deficient  be- 
cause it  does  not  in  terms  charge  an  asaaultf  when  it  appears  that 
other  words  used  contain  the  necessary  ingredients  of  an  assault. 
1  he  State  of  Louisiana  vs,  W.  8armteU,  p.  457. 

In  an  information  charging  an  assault  with  intent  to  kill,  it  is  not  nec- 
essary that  the  pleader  should  qualify  both  the  "  act "  and  the 
**  intent  ^'  as  felonious.     To  qualify  the  intent  is  sufficient. 

'I'he  averment  that  the  party  assailed  was  then  in  the  peace  of  the 

State,  is  not  necessary  to  be  proved :  its  omission  is  therefore  not 

a  matter  of  substance  which  would  vitiate  the  information ;  hence, 

objection  grounded  on  its  omission  cannot  be  made  by  a  motion  in 

arrest  of  judgment. 

The  State  of  Lomsiana  vs,  Sonnier,  p.  9(3*2. 

JURY. 

A  juror  accepted  on  tlie  faith  of  the  trnth  of  his  sworn  answers,  but 
who  on  cross-examination  contradicts  himself,  may  be  challenged 
peremptorily  before  the  oath  is  administered  to  him. 

The  State  of  Louisiana  vs.  8.  Boland,  p.  18. 

Alleged  errors  in  rulings  of  the  judge  affirming  the  competency  of 
jurors  who  were  objected  to  by  accused,  have  uo  weight  when  the 
jurors  were  peremptorily  challenged  and  did  not  serve  on  the  jury, 
and  when  it  does  not  appear  that  accused's  peremptory  challengen 
were  exhausted  before  the  jury  was  empanneled. 

The  State  of  Louisiana  vs,  P.  Simmons,  p.  \\. 

The  words  "  Foreman  Grand  Jury,"  following  the  signature  of  the 
foreman,  mean  Foreman  of  the  Grand  Jury. 

The  State  of  Louisiana  vs,  J,  Smithy  p.  30  J. 

The  disqualification  of  a  juryman  for  the  reason  that  he  is  a  convicted 
felon  cannot  be  taken  advantage  of  in  a  motion  in  arrest  of  judg- 
ment. It  is  assimilated  to  the  disqualification  of  alienage  and 
non-residence  and  objection  must  be  made  before  conviction. 

The  State  of  Louisiana  vs.  S.  WiUiams,p.  361. 

It  is  not  error  for  a  judge  to  sustain  a  challenge  for  cause  to  a  juror  on 
the  ground  that  he  does  not  understand  the  ordinary  use  of  the 
English  language.       The  State  of  Louisiana  vs.  E,  Offiitt,  p.  364. 

In  criminal  cases  the  Supreme  Court  cannot  review  the  verdict  of  the 
jury  on  questions  of  fact.    The  jury  are  the  sole  judges  of  the 
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sufficiency  of  the  evidence  as  to  the  guilt  or  innocence  of  the  ac- 
cused. The  State  of  lAmmana  vs.  B,  S,  WilUa^m,  p.  371. 

Opinion  based  on  conversations  is  no  ground  for  challenge  of  a  juror 
when  the  juror  stat.e8  that  he  can  try  the  case  according  W  tln^ 
law  and  the  evidence,  taking  the  law  from  the  court  and  the  evi- 
dence from  the  sworn  witnesses,  and  do  exact  justice,  regardless 
of  such  opinion.  The  State  of  TAPumana  vm,  />.  Bot/d,  p,  ;J74, 

In  order  to  set  aside  the  venire,  accused  must  point  out  and  estiiblish 
some  material  illegality  in  the  drawing  and  show  some  material 
injury  to  himself. 

A  man  living  near  the  line  lietween  two  parishes  is  a  lawful  juror  in 
that  parish  in  which  he  is  a  registered  voter  and  claims  his  reaidence, 
when  the  line  has  not  been  legally  and  definitely  settled,  and  it  is 
not  positive  which  side  it  would  place  him  on  when  so  established. 

The  jury  is  presumed  to  be  legally  composed,  and  he  who  asserts  tlic 
contrary  assumes  the  burden  of  proof. 

Applications  for  a  change  of  venue  are  largely  within  the  discretion  of 
the  trial  judge.  His  action  may  be  reviewed  by  this  court,  but 
his  conclusion  relating  thereto  will  not  be  disturbed  unless  it 
clearly  appears  that  he  has  misapplied  the  law  or  the  facta. 

To  entitle  accused  to  a  change  of  venue,  the  prejudice  against  hiiu 
must  be  so  general  throughout  the  parish  as  to  render  it  intpracii- 
able  for  him  to  get  a  fair  and  impartial  trial. 

The  State  of  Louisiana  vs,  G.  Gotisouliu,  p.  459. 

The  requirements  of  the  jury  law  of  this  State  contemplate  the  trial 
of  causes  by  the  jurors  on  the  regular  venire  as  long  as  any  of 
them  can  be  secured  or  obtained,  and  they  consider  talesmen 
simply  in  the  light  of  substitutes  for  the  jurors  of  the  regular 
venire,  who  are  to  be  called  or  used  only  when  regular  jurors  are 
not  to  be  had 

Hence,  in  a  case  in  which  a  list  of  talesmen  has  been  summoned  under 
the  orders  of  the  court,  because  the  regular  venire  had  been  ex- 
hausted, and  it  appears  that  while  proceeding  with  the  list  of 
talesmen,  a  jury  proviously  engaged  on  a  case,  reports  and  is  dis- 
charged, it  then  becomes  the  duty  of  the  trial  judge  to  resume 
the  call  under  the  regular  venire,  until  that  be  exhausted,  before 
continuing  to  form  a  jury  from  talesmen. 
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The  rnling  of  a  trial  jndge  in  rejecting  a  juror  under  a  challenge  for 
cause  by  the  State^  affords  of  itself  no  legal  ground  of  complaint 
to  the  accused.  The  right  of  peremptory  challenge  is  a  right  to 
reject  but  not  to  select. 

The  State  of  Loumcma  vs,  W.  Creech jp,  480. 

A  juror  cannot  be  heard  to  impeach  his  own  verdict.  3  Ann.  435  ;  6 
Ann.  653;  85  Ann.  1032. 

The  State  of  Lovisiana  vs.  Isaac  Bird,  p.  497. 

A  juror  who,  when  sworn  on  his  voir  dire,  says  that  from  what  he 
knows  of  the  character  of  the  accused  he  has  a  little  prejudice 
agaiust  him,  but  that  this  feeling  can,  in  no  manner,  affect  his 
verdict  and  that  he  will  be  governed  solely  by  the  law  and  the 
evidence,  is  not  incompetent. 

The  State  of  Ijouisia/iia  w.  Jones,  p.  792. 

NEW  TRIAL. 

A  new  trial  is  not  gi-au  table  because  of  newly -discovered  evidence,  the 
sole  object  of  which  is  to  impeach  the  veracity  of  the  leading  wit- 
ness for  the  State,  nor  on  the  ground  that  a  witness  for  the  State 
has  made  statements  since  the  trial  at  variance  with  his  testimony 
upon  it,  especially  when  the  lower  judge  holds  that  other  testi- 
mony warranted  the  conviction,  or  does  not  believe  the  newly - 
disco veied  witnesses. 

The  greatest  reliance  is  placed  on  the  trial  judges  in  refusing  new 
trials  in  criminal  causes,  and  it  would  be  an  unwise  restriction  to 
hold  that  they  shall  not  take  into  account  their  belief  that  false 
swearing  has  been  resorted  to  in  order  to  break  a  c<mviction  and 
obtain  a  new  trial. 

The  State  of  Louisiana  vs.  S.  WtUiams^p.  361. 

A  motion  for  a  new  trial  made  in  a  criminal  cause,  after  sentence,  after 
the  case  has  been  finally  closed  and  an  appeal  taken,  comes  too 
late. 

Hence,  the  trial  jndge  does  not  err  if  he  refuses  to  direct  his  clerk  to 
include  such  tardy  and  irrelevant  proceedings  in  the  transcript  of 
appeal. 

Therefore,  the  Supreme  Court  will  not  entertain  any  proceeding  in  - 
tended  to  coerce  the  district  judge  to  order  the  introduction  of 
Auch  foreign  matters  in  the  transcript. 

The  State  of  Louisiana  vs.  E.  OjfuU^p.  364. 
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The  fact  that  nnexpected  evidence  was  addnced  tarnishes  no  lega^ 
ground  for  a  new  trial.    Wh.  Cr,  PL  and  Pr.  4  884. 

Accused  is  not  entitled  to  a  new  trial  because  he  or  his  counsel  made 
a  mistake  in  not  adducing  his  entire  evidence  at  the  proper  time. 
Wh.  Cr.  PI.  and  Pr.  ^  876,  877. 

The  State  of  Louisiana  vs.  Q.  GonsouUn,  p.  459. 

A  former  acquittal  for  the  same  offense  cannot  be  urged  as  newly-dis- 
covered evidence  in  support  of  a  new  trial.  Such  fact  rau>t  have 
been  known  to  defendant,  and  evidence  to  that  effect  could  only 
have  been  offered  under  a  special  plea  of  autrefois  ticquit. 

Jurors  cannot  be  lieard  to  impeach  their  verdict;  and  when  no  objec- 
tion is  urged  to  the  correctness  of  the  judge^s  charge,  the  allega- 
tion that  the  jury  niisappreliended  its  meaning,  supported  by  the 
affidavit  of  a  juror  to  that  effect,  cannot  be  sustained  an  gro'ind 

fur  a  new  trial. 

The  State  of  Louisiana  V8»  Miles  Bates,  p.  491 . 

A  charge  of  the  judge,  in  a  capital  case,  that  is  not  reduced  to  writing, 
and  to  which  no  bill  of  exceptions  was  taken  at  the  time,  cannot 
be  examined  upon  an  application  by  accused  for  a  new  trial.  34 
Ann.  106,  1213;  35  Ann.  543,  773. 

An  objection  that  the  verdict  of  the  jury  is  contrary  to  law  and  the 
evidence  is  bad.    33  Ann.  313 ;  11  Ann.  478. 

An  objection,  raised  for  the  first  time  upon  an  application  for  a  new 
trial,  that  one  of  the  jurors  who  tried  the  case  was  an  unnatural- 
ized citizen,  comes  too  late;  it  should  have  been  urged  when 
the  juror  was  offered  to  be  sworn.  8  R.  590 ;  13  Ann.  276 ;  21 
Ann.  546,  257 ;  26  Ann.  383. 

Jl^e  State  of  Louisiana  vs,  Isaac  Bird,  p,  49T. 

An  accused  is  not  entitled  to  compulsory  process  for  obtaining  wit- 
nesses in  his  favor,  in  support  of  a  motion  for  a  new  trial. 

The  provision  of  the  Constitution  (ait.  8)  touching  witnesses  in  crimi- 
nal cases,  applies  to  witnesses  on  the  question  of  the  guilt  or  inno- 
cence of  the  accused,  and  has  no  reference  to  motions  for  new 
trials  or  other  proceedings  connected  with  a  criminal  cause. 

The  Supreme  Court  will  not  disturb  the  rulings  of  trial  judges,  in  their 
manner  of  fixing  and  hearing  motions  for  new  trials  or  similar 
proceedings  unless  the  same  appear  on 'their  face  arbitrary  oi- 
glaringly  unjust. 

Evidence  intended  to  impeach  the  testimony  of  witnesses  on  the  trial 
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is  not  a  legal  ground  for  a  motion  for  a  new  trial  on  tlie  ground  of 
newlj  discovered  evidence. 

The  State  of  Louisiana  ve,  Oautkreaux  et  als,,  p,  608. 

The  complaint  of  an  accused  that  he  was  refused  further  time  to  pre- 
pare a  motion  for  new  trial  five  days  after  conviction,  cannot  be 
entertained. 

Such  matters  are  within  and  must  be  left  to  the  sound  discretion  of  the 
trial  judge.  The  State  of  Louisiana  vs.  Major,  p,  642. 

When  an  accused  person  has  been  tried  and  a  verdict  of  guilty  re- 
turned against  him,  the  trial  judge  is  without  power  or  authority 
to  grant  a  new  trial  exprop}io  motu. 

The  trial  judge  is  in  no  sense  the  custodian  for  the  accused,  and  it 
was  not  his  duty  to  take  care  of  his  welfare. 

Tbere  would  have  been  ample  time  for  him  to  consider  measures  for 
his  relief  when  applied  for  by  the  accused. 

The  State  of  Louufiana  vs.  WiUiafiw,  p,  960. 

OATH. 

Being  sworn  by  a  clerk,  in  the  presence  of  the  courts  is  being  sworn 
by  the  court }  and  an  oath  administered  by  an  officer,  though  in- 
competent, in  presence  of  the  court,  is  regarded  as  administered 
by  the  court. 

The  power  to  administer  an  oath  is  a  ministerial  one. 

This  Court  has  no  power  to  pass  upon  and  decide  whether  there  was  a 
variance  between  the  proof  administered  and  the  indictment  when 
presented  in  connection  with  a  motion  for  new  trial  for  the  first 
time. 

Au  objection  that  witnesses  who  testified  at,  or  jurors  who  sat  upon, 
the  case,  were  sworn  by  au  officer  without  any  legal  authority  to 
administ>er  au  oath,  comes  too  late  after  verdix't  against  the  ac- 
cused 'j  and  objection  to  same  canuot  be  enUMtained  for  the  first 
time  on  application  for  a  new  trial. 

The  State  of  Louisiana  vs.  Dreifus,  p,  877. 

PERJURT. 

There  is  an  essential  difference  between  a  judicial  aud  non-judicial 
oath.  A  judicial  oath  is  one  taken  before  an  officer  in  open  court ; 
and  a  non-judicial  oath  is  one  taken  before  an  officer  ex  parte,  or 
out  of  court. 

In  case  perjury  is  assigned  on  a  judicial  oath,  it  is  sufficient  that  the 
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perBon  acting  is  one  of  a  class  of  ofAcen  having  immayheie  author- 
ity, and  does  administer  the  oath  with  due  formality  and  solemn- 
ity, in  the  presence  of  the  coart,  it  having  jurisdiction  of  the 
proceedings. 
In  case  perjury  is  assigned  on  a  non-judicial  oath,  it  is  insufficient  to 
maintain  a  conviction,  if  the  person  administering  the  oath  was 
not  legally  authorized  to  administer  that  particular  oath. 

The  State  of  Louisiana  vs.  DreiJuSy  p,  877. 

PLEAS   IN   BAR. 

The  pleas  of  autrefois  convict  and  autrefois  acquit  have  derived  ironi 
the  common  law  principle  that  no  person  shall  be  twice  put  iu 
jeopardy  of  life  or  limb  for  the  same  offense,  and  neither  of  the 
pleas  can  be  sust-ained  unless  the  previous  trial  invoked  as  a  plea 
m  bar  shall  have  been  for  the  same  charge  contained  in  the  new 
indictment  or  infoimation,  and  unless  the  evidence  required  in  one 
charge  would  be  sufficient  to  establish  the  other. 

Hence  the  plea  in  bar  in  not  good  to  defeat  a  charge  of  '*  assault  with 
a  dangerous  weapon,  to-wit:  a  knife,  with  the  intent  to  kill  and 
murder  and  inflicting  a  wound  less  than  mayhem,"  when  it  appearK 
that  the  previous  trial  of  the  accused  set  up  in  bar,  had  been  on  a 
charge  of  robbery,  althounh  at  the  same  time  and  on  the  samt* 
person.  The  State  of  Louisiana  vs,  Helveston  et  aLy  p.  .SI 4. 

PRESCRIPTION. 

The  fact  that  a  justice  of  the  peace  hears  rumors  of  an  offense  in  the 
neighborhood  does  not  show  that  such  offense  was  "  made  known "' 
to  him,  so  that  prescription  will  begin  to  run  in  favor  of  tlie 
offender.  To  have  that  effect  it  must  be  made  known  by  affidavit 
before  him.    R.  S.  986,  2058. 

The  State  of  Louisiana  vs,  G.  GonsouUn,  p.  459. 

State  vs.  Alexander  Belize  affirmed. 

Proof  administered  of  the  previous  prosecution  of  anotlier  *^ person'^ 
accused  of  same  '^  offense,^  is  not  proof  of  knowledge  by  the  prose- 
cuting officer  that  the  accused  had  committed  the  offense,  and  he 
cannot  thereby  sustain  his  plea  of  prescription. 

The  State  of  Louisiana  vs.  H.  Hanks  et  als.j  p.  462. 

STATUTES. 

The  judges  of  the  "City  Courts"  of  New  Orleans,  under  the  Constitu- 
tion of  1879,  replace  the  justices  of  the  peace  under  the  former  sy8- 
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teiUy  and  inherit  the  power  to  solemnize  marriages  from  theiu. 
They  are  expressly  required  to  make  an  ''act"  of  every  marriage 
they  celebrate,  and  the  common  and  asnal  name  of  sach  '^act"  is 
a  marriage-certificate. 

When  a  criminal  statute  makes  an  'Mnteut  to  defraud"  an  ingredient 
of  a  crime,  it  does  not  mean  only  an  intent  to  deprive  one  of  per- 
sonal property.  Defraud  has  a  broader  meaning  in  such  case  and 
means  to  prejudice  the  rights  of  another  in  any  way. 

The  State  of  Louisiana  vs.  T.  J.  Boasso,  p,  202. 

Section  805  R.  S.  denounces  .1st,  The  forcible  seizing  and  carrying  a 
person  against  his' will  out  of  the  State;  2d,  The  forcible  seizing 
and  carrying  a  person  against  his  will  from  one  part  of  the  State 
to  another;  and  3d,  The  imprisoning  or  secreting  a  person  without 
authority  of  law.  It  is  not  necessary  to  charge  that  the  person 
imprisoned  or  secreted  was  forcibly  seized  and  imprisoned  or  se- 
creted. 

It  is  sufficient  t<o  charge  in  the  language  of  the  statute  that  the  person 
W)is  carried  from  one  part  of  the  State  to  another  and  not  from  one 
parish  to  another,  and  proof  that  the  carrying  of  the  person  was 
from  one  part  of  a  parish  to  another,  or  from  part  of  a  city  or 
town  to  another,  will  sustain  the  charge  in  the  bill  on  this  count. 
This  Court  cannot  determine  whether  the  evidence  does  or  does 
not  justify  the  verdict. 

The  State  of  Louisiana  vs.  B.  T.  Backarow,  p.  316. 

An  information  charging  the  accused  with  an  assault  with  a  dangerous 
weapon,  to  wit:  a  certain  pistol  •  •  ♦  with  intent  then  and 
tbei-e  wilfully,  feloniously  and  of  his  malice  aforethought  to  kill 
2iud  murder,  etc.,  is  a  sufficient  compliance  with  the  requirements 
of  Section  792  of  the  Revised  Statutes,  which  denounces  among 
others  the  crime  of  an  assault  with  intent  to  commit  murder. 

The  State  of  Louisiana  vs.  B.  S,  WilUams,  p,  371. 

Article  29  of  the  Constitution,  which  provides  that  every  law  of  the 
General  Assembly  must  embrace  but  one  object,  and  must  express 
the  same  in  the  title,  is  mandatory,  and  any  enactment  which  vio- 
lates it  is  null. 

Act  No.  64  of  1884,  entitled  "An  Act  to  provide  for  the  punishment  of 
the  offense  and  crime  of  malicious  threatening  or  threats,  the  mali- 
cious sending  of  threatening  letters  or  communications  of  malicious 
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publications,  or  resorting  to  malicious  acts,  or  threats  of  injury  to 
person,  reputation  or  property,  though  no  valuable  thing  be  de- 
manded, or  sought  to  be  extorted,"  embraces  at  least  four  separate 
objects,  and  is,  therefore*,  unconstitutional,  null  and  Toid. 

The  State  of  Louisiana  vs,  Heywood^  p,  689. 

TRIAL. 

The  Constitution  and  laws  guarantee  to  a  party  charged  with  crime 
the  right  to  be  heard  by  counsel,  and  where  the  party  is  unable  to 
•  employ  counsel,  it  is  the  duty  of  the  court  to  assign  one.  This 
right  is  not  an  empty  formality,  but  an  inestimable  privilege,  and 
the  counsel  so  assigned  should  be  allowed  a  reasonable  time  to 
make  preparation  for  the  defense,  and  where  under  oath  he  statex 
that  he  has  been  unable  to  do  so,  assigning  just  reasons  therefor, 
and  asks  a  delay  for  the  purpose  of  preparation,  and  it  is  refused 
him  and  he  has  not  been  wanting  in  diligence,  held  that  such  ruling 
was  error.  The  State  of  Louisiana  vs.  R.  Simpson,  p.  23. 

An  accused  whose  case  is  fixed  for  the  second  week  of  the  term  has  not 
the  right  to  require  service  of  the  list  of  jurors  drawn  for  the  third 
week  of  the  term. 

In  a  case  not  capital  the  jury  may  be  allowed  to  separate  during  the 
trial.  The  State  of  Louisiana  vs.  Joe  Pierre^  p,  91. 

The  constitutional  right  of  being  heard  by  counsel,  cannot  be  con- 
strued into  meaning  that  a  prisoner's  counsel  must  be  permitted  to 
re-argue  ad-infinitum  all  that  had  already  been  argued  and  to  re- 
peat all  that  had  already  been  said.  There  must  be  some  restraint 
of  the  volubility  of  counsel  since  there  must  be  a  limit  ta  the  dur- 
ation of  a  crimiual  trial. 

The  State  of  Louisiana  vs.  T,  J,  Boassoj  p.  202. 

Wlie.n  the  term  of  the  district  court  has  been  fixed  and  begun  two 
weekH  before  the  nession  of  the  Circuit  Court,  and  the  accused  hm 
been  tried  and  convicted  before  the  beginning  of  the  latter  term, 
and  when,  having  no  busuiess,  the  Circuit  Court  does  not  meet, 
the  district  court  violates  no  law  in  continuing  its  term  for  the 
purpose  of  disposing  of  motions  for  new  trial,  etc.,  and  passiu^ 
sentence  on  the  convicted  defendant. 

When  a  defendant  has  been  once  arraigned  and  has  pleaded  to  an  in- 
dictment on  a  former  trial,  re-arraignment  iH  unnecessary,  and  if 
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made,  it  is  no  objection  that  the  caae  has  been  previously  set  for 
trial.  Hie  State  of  Louisiana  vs,  D.  Boyd,p»  874. 

Courts  have  always  the  right  to  correct  their  minutes  so  as  to  conform 
t.o  the  facts,  especially  when  such  facts  are  within  the  personal 
knowledge  and  recollection  of  the  court. 

It  is  not  essential  that  accused  should  be  present  at  the  tiling  and  tiial 
of  motions  and  pleas  not  involving  the  question  of  guilt  or  inno- 
cence on  the  merits.  It  is  sufficient  if  the  minutes  show  his 
presence  at  the  arraignment^  trial,  verdict  and  sentence.  32  Ann. 
560;  34  Ann.  121 ;  35  Ann.  9. 

*  The  State  of  Louisiana  vs.  GhnsouUn,  p.  459. 

An  objection  urged,  after  verdict,  that  the  accused  was  not  strved 
with  the  list  of  the  jury,  comes  too  late.     23  Ann.  620,  621. 

7  he  State  of  Louisiana  vs.  N.  Masofi  et  al.,  p.  476. 

A  party  who  has  been  an*aigned,  even  though  it  be  on  the  very  day  of 
liis  trial,  and  who  goes  to  trial  without  objecting  to  the  lateness  f'f 
the  time  at  which  he  was  arraigned,  cannot  take  advantage  of  the 
alleged  irregularity  after  trial,  by  means  of  a  motion  for  a  new 
trial. 

The  order  of  the  trial  judge  separating  the  witnesses  during  the  trial, 
falls  within  the  legal  discretion  vested  by  law  in  trial  courts,  and 
a  modification  of  the  same  by  the  judge,  within  reasonable  bounds, 
will  not  be  disturbed  on  appeal. 

The  State  of  Louisiana  vs.  0.  Harrison^  p.  501 . 

Where  there  are  two  judges  iu  the  same  district  clothed  with  equal 
powers  and  jurisdiction  and  authorized  by  statute  to  provide  rules 
for  the  regulation  of  their  courts  and  fix  the  terms  thereof,  and 
under  this  authority  tliey  have  fixed  their  respective  terms,  it  does 
not  vitiate  the  proceedings  because  an  accused  has  been  tried  and 
convicted  at  a  term  of  the  court  which  the  judge  presiding  thereat 
was  only  authorized  to  hold  in  the  absence  of  or  inability  of  the 
other  judge  to  attend,  to  whom  such  term  was  regularly  assigned 
under  the  rules,  where  such  absence  or  inability  is  shown  by  the 
record.  TJte  State  of  Louisiana  vs.  Mary  Chriffin^  p,  502. 

It  is  not  only  the  right  but  the  duty  of  the  trial  judge  to  order  the  cor- 
rection of  the  minutes  of  his  court  so  as  to  make  them  conform 
with  the  true  facts  as  they  occurred. 

The  State  of  Louisiana  vs.  Major ^  p,  642. 
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Tbis  Court  will  not  interfere  with  the  orders  made  by  trial  jailgea  con- 
cerning the  discipline  of  their  courts.  Hence,  a  complaint  that  a 
judge  called  a  particular  case  out  of  its  order  as  fixed  on  the  trial 
docket,  will  not  be  entertained  on  appeal.  Parties  should  con- 
sider that  the  district  judges  in  this  State  are  not  mere  ministerial 
officers;  or  much  less  children,  whose  every  step  must  be  traced  and 
controlled  by  superior  authority,  but  that  their  courts  have  certain 
inherent  powers. 

The  State  of  Louisiatia  vs.  Cole  et  tU,,  p,  S43. 

VERDICT. 

A  verdict  Huding  the  prisoner  guilty  is  a  verdict  against  the  defendant. 
The  State  of  Louisiana  vs.  J,  Smith,  p.  301. 

A  verdict  will  not  hv.  wet  aside  becauKe  the  jury  was  taken  into  a  room 
to  deliberate*,  on  their  verdict  where  there  were  a  nnmb«»r  of  law 
lNH»kK  on  the  Hubject  of  crimes  and  criminal  proceedings,  where 
there  is  uo  evidence  tliat  the  books  wei^e  read  or  examined  hv  the 

jury- 

The  State  of  Tjouisiana  vs,  A .  Tanner  et.  ol.,  p.  :)07. 

In  criminal  case8,  all  the  essential  facts  must  be  found  by  a  special 
verdict,  in  order  t^  enable  the  court  to  give  a  judgment  of  law 
upon  the  matter  in  issue.  Nothing  is  to  be  taken  by  the  court  by 
implication  or  intendment.  What  is  not  found  is  supposed  not  to 
exist. 

Hence,  in  a  trial  under  a  statute  which  denounces  the  offense  of  '*  re- 
ceiving or  buying  any  goods  or  chattels  that  shall  be  feloniously 
taken  or  stolen  from  any  other  person,  knowing  the  same  to  have 
been  so  stolen  or  taken,"  a  verdict  of  "Guilty  of  knowinly  re- 
ceiving stolen  property''  does  not  contain  the  legal  requirement 
touching  the  intent  with  which  the  goods  were  received  by  the 
accused,  and  it  cannot  therefore  be  the  basis  of  a  legal  sentence. 
Ihe  State  of  Ijouisiana  vs.  Burdon  etal,p.  357. 

A  verdict  <on  an  information  containing  two  counts)  in  these  words, 
^^ Guilty— icith  intent  to  murder j^  being  responsive  to  the  first  count, 
is  not  defective  for  not  containing  the  words,  mth  a  dangerow^ 
weapon,  which  are  necessarily  implied. 

The  State  of  Louisiana  vs.  T.  M.  Smith,  p.  479. 

The  judgment  appealed  from  sustained  a  motion  in  arrest  on  the 
ground^of  defect  in  the  verdict,  and  remanded  the  prisoner  to  cus- 
tody to  await^a  new  trial.    The  accused,  contending  that  tlie  legal 
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effect  of  gnstaining  the  motion  in  arrest,  ou  the  ground  stated,  was 
to  terminate  the  case  and  to  entitle  him  to  a  discharge,  and  thus 
to  make  it  a  final  judgment,  proseoates  this  appeal  to  correct  the 
alleged  error  in  remanding  him  to  custody. 

He  is  entitled  to  have  the  question  passed  on. 

There  was  no  error  in  the  action  of  the  judge  a  quo.  The  defect  in 
the  verdict  was  that,  being  special,  it  found  accused  guilty  of  no 
crime  denounced  by  law,  and  it  thus  falls  under  the  authority  of 
Foster's  case,  36  Ann.  857,  and  Burdon's  case,  38  Ann.,  in  both  of 
which  the  verdict  was  set  aside  and  prisoner  remanded  for  new 
trial. 

The  case  is  different  from  those  of  Day,  37  Ann.  785,  and  Murdock,  35 
Ann.  729,  where  the  verdicts  were  not  defective  in  form  or  sub- 
stance, but  were  only  set  aside  because  not  warranted  by  the  in- 
dictment. 

Reasons  given  for  the  distinction. 

The  State  of  Loumana  ve.  Oliver,  p.  632. 

A  verdict  of  guilty  of  shooting  with  intent  to  kill  is  not  responsive  to 
the  charge  of  shooting  with  intent  to  murder,  nor  does  it  meet  any 
offence  denounced  by  any  statute  of  the  State. 

Where  the  indictment  is  good  but  the  verdict  returned  is  unwarranted 
and  illegal,  and  is,  therefore,  annulled  and  set  aside,  the  accused 
is  thereby  not  entitled  to  his  discharge,  but  can  be  tried  again 
under  the  same  indictment. 

The  State  of  Lovieiana  vs,  Hendrioke,  p.  682. 

DAMAGES. 

Railroad  companies  are  held  to  the  greatest  care  and  diligence  both  in 
regard  to  the  machinery  and  equipments  of  the  road  and  the  con- 
duct and  acts  of  their  officers,  agents  and  employees. 

One  who  goes  on  a  freight  train  by  permission  of  the  conductor,  or  the 
engineer  acting  as  conductor,  and  pays  the  usual  fare,  is  entitled 
to  the  privileges  and  protection  of  a  passenger,  even  though  the 
officer  has  been  forbidden  to  receive  passengers  on  such  trains ; 
provided,  such  order  was  not  known  to  the  passenger. 

The  going  on  a  freight  train  and  even  takiog  a  seat  in  the  cab  of  the 
locomotive  by  the  direction  of  the  engineer  in  sole  charge,  is  not 
contributory  negligence  per  se  on  the  part  of  the  passenger,  who 
has  paid  his  fare,  especially  where  persons  are  habitually  or  occa- 
sionally received  on  such  trains  and  placed  in  the  same  or  like 
places  thereon, 
•t 
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Where  the  conduct  of  a  passenger  has  contributed  to  the  casualty,  but 
such  conduct  has  not  been,  in  a  Ugdl  sense,  imprudent  or  negli/yent, 
he  may  recover  if  the  defendant  were  in  fault. 

Hanson,  Tutor,  vs.  Eailioay  and  Transportation  Co,,  p.  111. 

A  servant  who  assumes  the  discharge  of  duties,  the  nature  and  mode  of 
perfoimance  of  which  are  fully  known  to  him,  voluntarily  subjects 
himself  to  risks  necessarily  incident  thereto,  and  unless  such  risks 
were  increased  by  some  other  fault  or  negligence  of  the  mast«r, 
injury  resulting  therefrom  will  not  be  the  subject  of  reparation  by 
the  master. 

In  the  operation  of  coupling  trains  the  relation  between  engineer  and 
brakeman  is  that  of  fellow-servants  and  subject  to  the  rule  that 
the  master  is  not  liable  for  injury  occasioned  to  one  servant  by  the 
fault  of  another  servant,  in  absence  of  proof  of  fault  in  the  mas- 
ter in  the  employment  or  retention  of  the  latter. 

In  this  case  the  evidence  fails  to  establish  any  fault  or  ne|jrUgem*«"  for 
which  defendant  is  responsible,  but  shows  that  the  injury  resulted 
from  the  mischievous  act  of  an  unknown  third  person,  for  whose 
act  the  defendant  was  not  responsible. 

M,  H.  Wallis  vs,  Bailroad  and  Steamship  Co.,  p.  156. 

Touching  the  corresponding  rights  and  duties  of  railroad  companies  in 
constructing  their  works,  the  rule  of  law  requires  that  a  railroad 
company,  in  enforcing  its  right  of  way  over  the  lapds  of  others, 
and  in  constructing  its  road,  should  leave  the  adjoining  lands  and 
fields  which  it  crosses  in  the  same  condition  as  regards  the  facili- 
ties of  cultivation  and  as  concerns  the  utility  of  those  lands  to 
their  owners  as  they  were  before  the  entry  of  the  company. 

Hence  a  railroad  company  which  constructs  an  embankment  on  the 
lands  of  a  planter,  and  thereby  stops  up  his  ditches  and  other  art- 
ificial drains,  is  responsible  to  such  owner  for  all  losses  of  crops 
and  other  damages  occasioned  by  such  interruption  of  his  drainage. 
J7.  M.  Payne  vs.  Bailroad  and  Steamship  Co.,  p.  164. 

The  doctrine  that  a  passenger  in  a  public  conveyance  is  in  some  way 
identified  with  the  owner  or  driver  of.  it  so  that  he  cannot  recover 
of  the  owner  of  another  public  conveyance  for  iijguries  caused  by 
a  collision  of  %he.  two,  when  he  has  .exercised  no  control  over  tHe 
.  conduct  of  the  driver  of  tto  vehicle  ip.  which .  he  is  riding,  is  un  - 
just,.]Upgical  and  indefensible.  .  

The  correct  rule  is  that  where  one  is  riding  in  a  public  conveyance  and 
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has  exercised  and  can  exercise  no  control  over  the  driver  of  it,  and 
a  collision  occurs  between  it  and  another  public  conveyance, 
caused  by  the  joint  negligence  of  the  drivers  or  managers  of  the 
two  yehicles,  the  passenger  is  not  identified  with  the  drivei  of  the 
vehicle  in  which  he  is  riding,  and  is  not  prevented  from  recover- 
ing of  the  owner  of  the  other  vehicle  damages  for  injuries  sus- 
tained by  the  collision. 

Contribntory  negligence  will  not  avail  as  a  defense  when  tlie  act 
charged  to  be  such  negligence  was  the  result  of  tremor  and 
excitement  produced  by  the  defendant's  misconduct. 

Damages  cannot  be  increased  in  favor  of  the  appellee  if  he  fails  to  an- 
swer the  Appeal  and  pray  therein  for  such  increase.  A  request 
for  increase  in  the  brief  will  not  suffice. 

L,  Hohab  vh.  Railroad  Company  et  aL,p.  185. 

He  who  is  in  fault  and  sues  for  damages  resulting  from  that  fault,  can- 
not recover  for  the  injuries  inflicted  on  him,  although  the  perpe- 
trator of  them  was  not  justified  in  law  in  his  own  conduct. 

In  a  civil  suit  for  damages  for  injuries  caused  by  the  defendant's  shoot- 
ing the  plaintiff,  evidence  of  threats  of  the  plaintiff  that  he  in- 
tended to  do  violence  to  the  defendant,  and  of  their  couimnnicatiou 
to  the  defendant  prior  to  the  shooting,  is  admissible  to  show  the 
impression  made  on  the  defendant's  mind  by  the  communication. 

In  such  suit  the  indictment  and  verdict  in  a  criminal  prosecution  of  the 
defendant  for  the  offense  of  shooting  the  plaintiff  are  admissible  in 
evidence,  not  as  conslusive  of  the  plaintiff's  right  or  want  of  right 
to  recover,  but  as  proper  to  be  considered  by  the  jury  in  deter- 
mining the  issue  before  them. 

8.  M.  Bankston  vs.  (J,  Folks,  et  aL,  p.  267. 

The  owner  of  a  building  is  responsible  for  per<^ona1  injury  sustained 
by  the  fall  of  part  of  it,  when  the  accident  is  the  result  of  bis  ne- 
glect U>  repair,  or  of  a  vice  in  the  original  construction. 

Ignorance  of  the  condition  of  the  building,  or  the  circunistHnce  that  it 
could  not  be  easily  detected,  is  not  exculpatory.  Notice  is  not 
required  as  a  condition  precedent  for  the  recovery  of  damages. 

J.  Barnes  rs,  O,  Beime,  p.  280. 

The  general  rule  governing  the  measure  of  damages  in  actions  for  tor- 
tious conversion  the  value  of  the  property  converted  with  interest. 

The  rule  is  subject  to  exceptions  where  the  conversion  is  accompanied 
by  violence  or  personal  outrage,  and  perhnvs  where  other  particu- 
lar damage  is  shown  to  have  been  clearly  and  directly  occasioned 
by  the  wrongful  act. 
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Bot  in  this  case  we  see  no  reason  to  disturb  the  verdict  of  the  jorj, 
which  applied  the  jseneral  role. 

D.  E,  Chamberlain  V9.  E.  WarnU.p.  847. 

The  dismissal  of  an  iig auction  soit  on  an  exception  is  equivalent  in 
law  to  a  jodgment  decreeing  the  injunction  to  have  been  wrong- 
fully obtained. 

An  action  in  damages  following  such  a  judgment,  by  the  defendants  in 
the  iigunction  suit,  involves  but  one  question,  and  that  is  the  quan- 
tum of  damages  to  be  allowed. 

CarandeUt  Canal  Co.  et  al.  tw.  Otto  Touche  et  aL^p,  368. 

In  absence  of  any  allegation  or  proof  that  defendant's  railroad  is  ini* 
properly  constructed  or  conducted,  or  uses  defective  machinery, 
or,  in  any  way,  occasions  injury  not  incident  to  the  prudent  and 
lawful  exercise  of  its  right,  plaintiff  is  not  entitled  to  the  injunc- 
tion or  damages  claimed. 

An  action  of  damages  will  not  lie  for  merely  consequential  iivjuries  re- 
sulting from  the  pursuit  of  a  business  and  exercise  of  rights,  law- 
ful in  themselves,  when  they  are  exercised  with  prudence  and 
caution  and  in  a  manner  to  cause  no  unnecessary  injury.  Such 
inconveniences  or  injuries  must  be  borne  as  the  tribute  of  indivi- 
dual inconvenience  to  the  general  good. 

Article  156  of  the  present  Constitution  is  not  applicable  to  this  case. 

A.  HiU  V8.  EaUroad  Cony^ny^  p.  599. 

A  railroad  company  is  responsible  in  damages  for  injuries  sustained  by 
a  person  who  is  run  over  by  one  of  its  engines  at  one  of  its  cross- 
ings on  the  street  of  a  city,  when  it  is  shown  that  the  engine  wao 
being  driven  at  a  rate  of  speed  unusual  in  a  depot  yard,  and  be- 
yond the  limits  of  speed  allowed  under  its  own  regulations,  and 
that  no  signaled  by  either  whistle  or  bell  was  given  of  the  approach 
of  the  engine. 

A  verdict  of  the  jury  allowing  $10,000  damages  for  iiguries  caused  by 
8uch  an  accident  to  a  boy  who  lost  an  arm  thereby,  and  who  b<"- 
longs  to  a  laboring  family,  will  not  be  disturbed  on  appeal.  Thr 
allowance  is  not  excessive. 

Ketohum  vs.  Bailroad  Company,  p.  771, 

An  action  for  damages  resulting  ftom  the  passive  violation  of  a  commu- 
tative contract,  or  one  containing  mutual  stipulations  and  cove- 
nants between  the  parties,  must  be  preceded  by  putting  the  obligi>r 
in  inoray  as  a  condition  thereto. 

The  want  or  failure  of  the  plaintiff  to  put  him  m»  mora  does  not  oblige 
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defendant  to  except  or  specially  deny  that  fact.    It  is  the  duty  of 
the  plaintiff  to  allege  and  prove  it,  else  he  cannot  recover. 

P.  0.  Livingston  vh.  P.  8cully,  p.  781. 

Where  the  defendant  in  an  attachment  claims  damages  for  the  illegal 
isBuing  of  the  writ,  one  item  of  which  is  the  alleged  sacrifice  of  his 
goods  seized  and  sold  thereunder,  and  it  appears  that  a  low  ap- 
praisement of  the  goods  was  procured  by  his  own  contrivance,  and 
he  was  himself  the  purchaser  of  the  goodH  at  the  sheriff's  sale 
through  a  person  interposed,  and  also  concealed  a  part  of  the  goods 
whilst  under  seizure  which,  in  consequence,  were  not  included  in 
the  sale,  such  facts  deprived  defendant  <»f  all  right  to  complain. 

Yale  dk  Bwding  rtt.  H,  Routhy  p.  894. 

DIVORCE. 

In  an  action  for  divorce  predicated  on  a  previous  judgment  of  separa- 
tion from  bed  and  board,  rendered  one  year  previously,  it  is  incum- 
bent on  the  plaintiff  to  allege  and  to  prove  that  in  the  mean  time 
no  reconciliation  had  taken  place. 

The  failure  to  make  such  proof  is  fatal  to  plaintiff^s  case. 

He  must  make  proof  of  all  elements  imposed  as  conditions  precedent 
to  the  judgment  which  he  seeks  to  obtain. 

J.  Von  Uoven  tw.  His  WifSy  p.  904. 

DONATIONS  INTER  VIVOS. 

A  donation  inter  vivos  duly  accepted  by  the  donee  need  not  be  accom- 
panied by  any  other  delivery. 

A  person  who  is  alleged  to  be  too  ignorant  of  the  English  language  to 
understand  the  meaning  of  an  act  ot  donation  drawn  in  that  lan- 
guage will  be  held  bound  by  such  an  act,  on  proof  that  she  un- 
derstood the  English  language  sufficiently  well  to  dictate  a  will  in 
that  language.  Raujret  vs.  Rauxet,  p,  669. 

DONATIONS  MORTIS  CAUSA. 

A  testamentary  disposition  by  which  the  testatar  beqneaths  all  his 
property  to  his  grand  children,  on  condition  that  the  legacy  should 
remain  under  the  administration  of  his  testamentary  executor  until 
the  legatees  shall  have  reached  the  age  of  majority,  does  not  cre- 
ate a  fidei  eommissum,  and  has  not  the  character  of  a  condition 
which  is  impossible  or  reprobated  by  law.  Under  such  a  disposi- 
tion the  executor  is  not  made  a  legatee  with  instruction  to  pre- 
serve for  and  turn  over  the  property  to  another  person. 

A  disposition  whereby  the  testator  bequeaths  his  whole  property  to  his 
minor  grand -children,  on  condition  of  their  reaching  the  age  of 
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majority,  bat  that  in  defaait  thereof,  the  property  shall  pass  to  cer- 
tain designated  charitable  institutionB,  is  not  amenable  to  the  ob- 
jection that  it  is  a  sabstitution  as  prohibited  by  the  civil  code. 

That  feature  of  a  will  presents  a  doable  institution  of  heirs  depending 
upon  a  suspensive  condition,  but  not  a  doable  testamentary  dis- 
position of  the  same  property,  first  in  favor  of  one  person,  and  at 
his  death  to  another  person.  In  this  case  if  the  legacy  ever  vests 
in  the  grandchildren,  it  cannot  never  reach  the  asylums,  under  the 
effect  of  the  will. 

Legatees,  whether  of  aa^e  or  under  age,  cannot  accept  a  testamentary 
succession  in  part  or  on  conditions  different  from  those  imposed 
by  the  testator.  Succession  of  Jacob  Strauss,  p.  55. 

Every  disposition  by  which  the  donee  or  the  legatee  is  charged  to  pre- 
serve for  or  to  return  to  a  third  person  is  null }  though  a  disposi- 
tion by  which  a  third  person  is  called  to  take  the  gift  in  case  the 
donee  does  not  take  it  is  valid ;  and  so  is  a  disposition  by  which 
the  usufruct  is  given  to  one  and  the  naked  property  to  another. 

The  intention  of  the  testator  must  principally  be  endeavored  to  be  as- 
certained without  departing  from  the  proper  signiflcatlou  of  the* 
terms  of  the  testament,  and  same  must  be  understood  in  the  sense 
in  which  it  can  have  effect  rather  than  that  in  which  it  can  have 
none.  The  intention  of  the  testator  must  prevail  over  the  gram 
matical  meaning  of  the  words,  employed  in  the  testament,  if  from 
other  dispositions  ccmtaiued  therein  or  other  words  employed,  it 
is  manifest  that  he  had  another  thought  than  that  the  terms  em- 
ployed in  a  particular  disposition  would  otherwise  convey. 

**  Legacies  to  pious  uses  "  are  those  which  are  destined  to  some  work 
of  piety,  or  object  of  charity,  and  are  highly  favored  by  the  law, 
on  account  of  their  motives  for  sacred  uses  and  their  advantage  to 
the  public  weal. 

Williams  vs.  Lodge  Masons  of  Monroe,  p.  620. 

EVIDENCE. 

Where  a  man's  wife  hsiH  an  interest  in  a  suit,  and  where  the  husband 
has  no  separate  ititerRst  therein,  the  latter  cannot  testify. 

B,  Beltranvs,  C,  OauthreauxeteUs.jp.  106. 

A  wife  cannot  be  a  witness  in  her  suit  against  her  husband  for  disso- 
lution of  the  community,  separation  of  property,  and  the  recovery 
of  her  moneyed  claim  against  him.  The  prohibition  is  not  per- 
sonal to  the  husband,  and  cannot  be  waived  by  him.  It  is  founded 
upon  public  policy  and  considerations  of  social  order  and  is  per- 
emptory. A .  Oooleif  rs.  B.  0.  Cooley,  p.  195. 
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Parol  testimoDy  Ib  adiiiisaible  to  show  the  real  consideration  of  a  con  - 
tract  evidenced  by  an  anthentic  act,  when  the  same  is  not  ex- 
pressed or  described  therein.  The  mortgagor  who  acknowledges 
an  indebtedness  as  the  foundation  of  the  mortgage,  when  the  act 
makes  no  mention  of  the  soarce  or  origin  of  the  debt,  can  havr 
recourse  to  parol  evidence  to  show  the  consideration  of  the  debt 
or  principal  obligation,  as  a  necessary  step  to  establiKh  the  Hiibse- 
qneut  extinction  or  satisfaction  of  the  debt. 

Tbe  reason  of  the  rule  is  that  the  evidence  is  admissible,  not  to  vary 
or  contradict  the  act,  but  to  peiiect  it  by  supplementing  omitt^'d 
information. 

A  party  who  allows  his  former  attorney  to  give  evidence  of  matters 
confided  to  him  by  the  client,  without  objection,  will  be  presumed 
to  have  given  his  consent  thereto,  as  provided  for  in  Article  228:<. 
i\  C.  L.  Dickson  vs.  Clerk  et  al.,  p.  736. 

The  rule  with  regard  to  the  books  of  a  merchant  being  inadmissible  in 
his  favor,  does  not  apply  to  those  of  corporations. 

Tlie  testimony  of  witnesses  on  a  former  trial  of  same  suit,  may  b«* 
used  by  either  party  on  a  second  or  subsequent  trial  thereof,  if  the 
witnesses  are  dead  or,  for  other  cause,  cannot  be  then  produced. 

This  rule  is  applicable  to  evidence  offered  on  such  former  tiial  and  ad- 
mitted without  objection,  in  pursuance  of  a  previous  agreement  of 
parties,  when  that  rejection  of  same  would  occasion  the  party- 
offering  it  either  injury  or  surprise. 

Commissioners,  etc,,  vs.  Converse  et  als,,p.  871. 

ESTOPPEL. 

A  plea  of  estoppel  cannot  be  maintained  where  it  appears  that  the 
party  against  whom  the  plea  is  directed  was  ignorant  of  the  true 
facts  relating  to  the  matter  which  formed  the  subject  of  the  plea. 
Watkios  vs.  Cawthorn,  33  Ann.  1194. 

A  party  is  not  estopped  from  prosecuting  a  claim  because  the  same 
claim  was  urged  in  a  previous  suit  on  which  he  took,  seasonably, 
a  voluntary  non-suit. 

Carroll  et  aL  vs»  Oockerhamy  et  a/.,  p,  813. 

EXECUTORY  PROCESS. 

Paragraph  4  of  art.  739  of  the  Code  of  Practice,  which  empowers  a 

seized  debtor  to  arrest  an  executory  process  for  the  reason  ^^that 

time  has  been  granted  him  for  paying  the  debt,  although  this  cir- 

•  cumstance  be  not  mentioned  in  the  contract  ^'  has  reference  to,  and 

contemplates  only,  an  agreement  made  since  the  execution  of  the 
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contract  and  not  before.  It  may  be  euforred  if  made  part  of  the 
contract  as  a  Buspensive  condition  depending  upon  t)ie  happening 
of  an  uncertain  future  event  j  but  not  when  claimed  to  have  been 
niade  before  the  contract. 

Such  a  previous  stipulation,  when  not  included  in  the  contract,  willl»e 
deemed  as  having  been  formally  abandoned  by  the  contradicting 
parties.  Mortgage  Co,  m.  Mrs.  Rnlstan^  p,  598. 

Under  the  Act  of  April,  1853.  and  the  Constitution  of  1864,  the  clerk 
had  no  authority  to  grant  an  order  of  seizure  and  sale. 

Mrs.  l^avie  vs,  Mrs.  Scriber  et  at.,  p.  654. 

Where  defendant  in  executory  process  enjoins  the  enforcement  or  ne- 
gotiable mortgage  notes  held  by  a  third  person  who  acquired 
l>efore  maturity,  on  the  grounds  of  payment  and  compensation  be- 
tween the  milker  and  the  original  payee  of  the  notes,  alleging 
'Himulation  and  fraud  in  the  title  of  the  transferee,  failnre  to  es- 
tablish such  simulation  and  fraud  destroys  the  foundation  of  the 
case.  FUnper,  Adm.,  vs.  Mrs.  Noble,  «ff .,  p.  938. 

GRAND  JURY. 

Criminal  courts  have  no  authority  to  examine  members  of  the  grand 

jury  a«  witnesses  concerning  proceedings  which  may  have  taken 

place  in  their  room  or  during  their  deliberations. 
There  is  no  law  which  prescribes  the  quantum  of  evidenee  on  which 

grand  juries  must  rest  their  conclusions  in  returning  indictments. 
Their  findings  amount  at  most  to  accusations,  and  in  their  conclusions 

they  are  beyond  the  control  of  the  courts. 

The  State  of  Louisiana  vs.  LewiSy  p.  680. 
HABEAS  CORPUS. 

The  Supreme  Court  has  no  original  jurisdiction  in  habeas  corpus  cases, 
which  do  not  come  within  the  provisions  of  article  89  of  the  Con- 
stitution. In  the  Matter  of  William  Ross,  p.  523. 

HOMESTEAD. 

Where  at  the  moment  when  the  debtor  acquired  an  immovable,  there 
stood  recorded  against  him  in  the  parish  a  judgment,  the  judicial 
mortgage  resulting  from  such  record  attached  to  the  property  eo 
instanti  with  the  ownership,  and  he  could  not  acquire  a  homestead 
in  said  property  to  the  prejudice  of  such  mortgage. 

The  jurisprudence  is  constant  and  uniform  that  privileges,  mortgages 
and  real  rights  attaching  to  property  cannot  be  disturbed  or 
affected  by  homestead  right^^  which  did  not  exist  at  the  moment 
when  thev  attached. 
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The  rale  covers  judiciiil  as  well  as  coDveDtdonal  mortgages 

John  Taylor  vs.  Bertrand  Salop,  p,  62. 

A  conventional  mortgage  granted  by  a  debtor  upon  property  which,  at 
its  date,  constituted  the  duly  registered  homestead  of  the  debtor, 
though  inoperative  while  the  conditions  of  the  homestead  exist, 
may  be  enforced  against  tlie  property  when  the  homestead  therein 
has  ceased  by  reason  of  the  removal  of  the  debtor  and  his  family 
to  another  State.  J,  Ohaffe  <&  Sons  vs,  McGehee  dk  Co,,  p.  278. 

Under  the  amendment  of  Art.  81  of  the  Constitution  of  1879,  this  Court 
has  appellate  jurisdiction  of  suits  involving  rights  to  homesteads, 
irrespective  of  the  value  of  the  property  allefred  to  be  exempt. 

Homestead  provisions  of  the  Constitution  of  1879,  avail  only  those 
who  register  claims  therefor,  antecedent  to  contracting  debts 
sought  to  be  enforced  against  it. 

A  judgment  liquidates,  but  does  not  create  a  debt.  It  recognizes  ex- 
isting, but  confers  no  new  or  additional  rightA. 

Property  exempted  from  seizure  and  sale,  under  the  provisions  of  the 
homestead  law  of  1865,  is  predial  and  not  urban. 

Laws  conferring  homestead  rights  must  be  strictly  construed. 

J.  H,  Kmder  vs.  Sheriff  et  dl..  p.  713. 
HUSBAND  AND  WIFE. 

A  wife  enjoining  the  seizure  and  sale  of  movables  seized  under  execu- 
tory process  against  her  husband  as  part  of  the  mortgaged  property , 
on  the  double  ground  that  they  belong  to  her  and  were  not  cov- 
ered by  the  mortgage,  because  not  attached  to  the  mortgaged  pro- 
perty, has  no  interest  in  the  last  question,  because,  if  they  do  not 
belong  to  her,  it  is  not  her  concern  whether  they  were  covered  by 
the  mortgage  and  were  properly  seized  or  not;  and  if  they  do  be- 
long to  her,  it  is  of  no  consequence  whether  they  were  attached  to 
the  property  or  not.  The  question  of  title  is  the  only  material  issue. 

Although  we  have  held  that  the  agency  of  the  husband  is  not  incom- 
patible with  the  wife^s  separate  administration,  yet  such  agency 
must  be  clear  and  certain,  and  the  administration  must  be  dis 
tinctly  conducted  in  her  name  and  for  her  account. 

Under  the  circumataDces  of  this  case,  where  the  husband  conducted,  as 
one  plftutation,  three  adjoining  places,  one  belonging  to  his  wife 
and  the  others  to  himself,  earned  on  the  whole  business  in  his  own 
name,  shipped  the  crops,  obtained  advances  and  supplies,  and  re- 
ceived credits  on  his  pwn  account,  such  administration  is  that  of 
the  husband  and  the  fruits  belong  to  the  community. 

68 
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Movables  on  Buch  places,  destined  to  the  use  of  the  whole  propei-ty, 
purchased  during  the  existence  of  the  community  and  fimnd  in  the- 
liiisband's  possession,  are  presumed  to  belong  to  the  community. 

These  presumptions  can  only  be  rebutted  by  clear  evidence  establish- 
ing that  they  were  purchased  by  the  wife  with  paraphernal  funds 
under  her  separate  administration  and  control. 

The  evidence  in  this  case  fails  to  establish  the  wife^s  title,  and  as  she 
has  no  authority  to  vindicate  rights  appertaining  to  tiie  comran- 
nity,  her  claim  is  rejected. 

Mrs,  J,  Trezevant  vh.  Sheriff  e(  al,y  p.  148. 

A  8uit  against  a  married  woman  should  be  brought  against  iier  and  her 

husband. 
It  is  only  in  case  the  husband  is  absent  or  refuses  his  authorizarion  thait 

the  judge  can  validly  authorize  the  wife  to  stand  in  judgment  alone. 
In  this  case,  the  husband  was  not  sued  and  has  not  appeared.     There 

being  no  allegation  or  pretense  that  he  was  absent  or  had  refutted. 

the  judge's  authorization  was  invalid. 
The  vice  was  not  cured  by  going  to  trial  without  excepting  on  this 

ground.    The  objections  to  evidence  on  the  ground  that  the  wife 

was  not  legally  authorized  to  stand  in  judgment  should  have  lieen 

sustained. 
Under  Ai-ticle  606  C.  P.,  the  judgment,  however  rendered,  was  subject 

to  nullity.  Saunders  et  al,  vs.  S.  E.  Burns,  p.  367. 

The  forced  heirs  of  a  mairied  woman  have  a  legal  right  to  sue  the  sur- 
viving husband  for  a  specific  amount  of  paraphernal  funds  of  their 
deceased  mother  received  by  the  father,  if  the  latter  has  not  been 
confirmed  and  qualified  as  their  tutor  during  their  minority.  In 
such  a  case  the  father  is  their  debtor  under  the  rights  of  the  mo- 
ther, and  they  can  enforce  all  her  rights  without  recourse  to  an 
action  fpr  an  account.         Richardson  et  oZ.  vs.  Bichardson,  p,  657. 

The  dowry  i«  given  to  the  husband  for  him  to  enjoy  the  same  so  long 
as  the  marriage  shall  last.    B.  C.  C.  2347. 

With  respect  to  the  efiPects  of  the  dowry,  the  Intshand  is  subject  to  all 
•  the  obligations  of  the  usufructuary.    R.  C.  C.  2865, 549, 594. 

If  the  dowry  consist  of  Immovables,  or  of  movables  not  vaJmed  by  the 
marriage  contract,  the  husband  or  his  heirs  may  be  compelled  to  re- 
store the  same  at  the  dissolution  of  the  marriage.    R.  C.  C.  2367. 

At  the  dissolution  of  the  marriage  all  effects  which  both  husband  ajid 
wife  reciprocally  possess,  are  presumed  common  effects,  or  gains. 
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anlefts  it  be  satiBfactorily  sliowii  which  of  such  effects  they  brouglit 
in  marriage  or  which  have  been  given  them  separately,  or  which 
they  have  respectively  inherited. 

Succession  of  Eugene  Br  emu,  p.  72S, 

A  judgment  of  separation  between  husband  and  wife  as  to  third  persons, 
only  proves  rem  ipsam.  No  legal  presumption  of  its  correctness 
arises  trom  the  mere  signing  the  decree. 

Where  snch  judgment  is  charged  fraudulent  and  simulated  and  proof 
has  been  administered  going  to  sustain  such  charge,  it  is  incum- 
bent on  those  interested  in  maintaining  snch  judgment,  that  its 
reality  and  the  validity  of  its  consideration  should  be  established 
by  evidence  aliunde. 

Where  a  husband  makes  a  transfer  to  his  wife  without  any  valid  con- 
sideration and  such  transfer  exceeds  the  disposal  portion  of  his 
estate,  his  forced  heirs  after  his  death  may,  by  suit,  demand  that 
the  transfer  be  annulled  in  excess  of  the  disposable  portion  even 
though  the  property  has  passed  into  the  hands  of  third  person s^ 
and  can  be  brought  back  into  the  succession  of  the  transferror  or 
donor  free  from  all  charges  created  by  the  transferee  or  donee. 
C.  C.  1516. 

Contracts  between  husband  and  wife  are  restricted  to  the  exceptions 
in  C.  C.  2446,  and  all  those  outside  of  the  limits  therein  prescribed 
are  null  and  void.  Carroll  et  al.  vs.  CocJcerham  et  aL, ».  813. 

INJUNCTION. 

The  codal  provisions  of  our  practice  touching  injunctions  are  broader 
and  more  comprehensive  than  the  rule  of  the  chancery  courts  and 
include  causes  for  injunctions  that  wonld  not  be  sanctioned  in  a 
common-law  court.  Differences  in  the  manner  of  obtaining  the 
writs  under  the  two  systems  are  not  less  manifest  than  the  differ- 
tince  in  their  scope.  Under  our  system  when  it  has  been  judicially 
determined  that  the  writ  was  rightfully  issued,  there  can  be  no 
doubt  that  the  party  who  has  been  injured  by  disobedience  of  it 
may  recover  all  damages  he  has  suffered  thereby. 

i7.  Levy  vs.  N,  O.  Water  Works  Cofnpany,  p,  29. 

District  courts  have  no  power  to  question  the  authority  of  mandates  of 
this  court,  or  to  refuse  to  execute  them ;  but  the  utmost  effect 
which  can  be  claimed  for  them,  so  far  as  their  execution  is  con- 
cerned, is  that  they  shall  be  executed  according  to  law.  When  an 
application  is  made  to  restrain  further  proceedings  in  execution  of 
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a  writ  on  the  groand  that  the  requirements  of  the  law  as  to  the 
mode  of  execution  have  been  violated,  the  di«trict  court  does  not 
exceed  its  powers  in  granting  such  an  injunction.  When,  there- 
after, it  has  rendered  a  judgment  dissolving  the  injunction,  the 
party  cast  had  the  right  to  a  suspensive  appeal,  and  in  granting 
the  same  the  judge  only  performed  his  legal  daty. 

During  the  pendency  of  such  appeal,  the  injunction  operates  a^  if 
never  dissolved,  and  it  is  not  the  duty  of  the  judge  to  proceed 
with  the  execution  of  a  writ  thus  enjoined. 

An  application  for  mandamus  directing  him  so  to  proceed  cannot  he 
allowed.  The  State  exrel,  Sentellvs,  Judge,  etc,,  p.  31. 

The  dissolution  of  an  injunction  on  bond  is  an  exercise  of  the  discre- 
tionary power  vested  expressly  in  the  judge  by  the  terms  of  the 
Code  of  Practice.  When  refused,  a  mandamus  will  not  lie  to  (com- 
pel a  dissolution.     The  remedy  is  by  appeal. 

The  State  ex  rel.  Both  vs.  Judge,  etc.,  p,  49. 

No  injunction  lies  to  restrain  the  enforcement  of  a  municipal  ordinance 
which  has  been  abandoned  and  become  inoperative,  whether  that 
fact  is  brought  to  the  knowledge  of  the  court  of  the  first  instiince 
or  on  appeal. 

B.  H,  Browne  et  cU.  vs,  2few  Orleans  et  al,,  p.  517. 

Injunction  will  not  lie  against  a  prospective  nuisance,  except  in  eases 
where  }ts  establishment  will  occasion  imminent  danger  or  irrepar- 
able injury,  or  at  least  where  there  is  no  question  that  the  pro- 
posed erection  will  be  a  nuisance  in  the  sense  of  the  law. 

Defendants  having  obtained  permission  from  the  city  to  erect  a  steam 
engine  on  their  own  premises,  plaintiff,  a  neighbor,  cannot  enjoin 
them  from  such  erection  in  advance,  upon  allegatiouH  of  appre- 
liended  danger  and  injury,  when  the  evidence  leaves  it  doabtfiil 
whether  snch  danger  or  injury  will  result  from  the  erection  in  thv 
mode  proposed  by  defendants,  and  when,  if  they  arise  of  a  natnn* 
to  justify  legal  redress,  the  remedy  then  afforded  will  be  ample 
and  sufficient  to  abate  them. 

It  is  not  necessary  to  determine  what  amount  or  character  of  danger 
or  injury  would  support  plain tiff^s  right  to  judicial  relief. 

Mrs,  Bell  vs»  Biggs  dt  Bro.,  p.  555. 

In  executions  under  writs  of  /S.  fa.,  excessive  seizure  is  not  a  legal 
ground  of  injunction  of  the  execution;  the  remedy  is  to  apply  for 
reduction  of  seizure  under  art.  642,  Code  of  Practice. 
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Parties  who  abuse  the  writ  of  injunction  to  stay  execution  of  moneyed 
judgments  against  them,  should  be  mulcted  in  damages. 

Mrs.  Lambeth  vs,  Sentell  et  ah.,  p.  691. 

The  appointment  of  plaintiff  as  sexton  of  St.  Patrick's  cemeteries  was 
a  contract  for  personal  service.  The  position  lins  no  feature  of  n 
franchise  or»  public  office,  and  even  if  assimilated  to  a  private 
office  such  as  held  by  an  officer  of  a  corporation,  those  officers  are 
ordinarily  regarded  as  servants  or  agents  and  subject  to  discharge 
for  cause. 

Injunction  is  not  allowed  as  a  remedy  to  eu force,  or  prevent  the  breat^h 
of,  contracts  for  personal  service. 

To  authorize  the  application  of  injunction,  in  any  case,  to  prevent  the 
breach  of  a  mere  personal  contract,  the  following  are  essential 
conditions:  (1)  that  the  injury  appiehended  should  not  be  sus- 
ceptible of  adequate  compensation  in  damages^  (2)  that  the  con- 
tract should  be  clearly  established,  its  terms  free  from  doubt,  and 
plaintiff's  construction  of  it  clear  and  certain;  (3)  that  plaintii! 
should  show  complete  performance  on  his  part  of  his  obligations 
under  the  contract. 

These  conditions  are  not  established  to  our  satisfaction  by  the  evi- 
dence in  this  case  and,  without  precluding  the  parties  as  to  any 
questions  in  a  proper  action,  the  injunction  is  set  aside  and  the 
parties  are  remitted  to  ordinary  remedies. 

J.  J.  Heahj  vs.  Rev.  Allen,  p.  867. 

Mandamus  will  not  lie  to  compel  a  judge  of  the  district  court  to  grant 
an  injunction  which  he  has  refused,  when  the  case  for  injunction 
does  not  fall  within  any  specific  provision  of  law,  but  is  based 
only  on  the  general  provision  of  Art.  303,  C.  C,  authorizing  judges 
to  grant  injunctions  when  necessary  **  to  prevent  any  injurious 
act."  Such  applications  are  addressed  to  the  discretion  of  the 
judge,  which  is  not  subject  to  control  under  our  supervisory  jui'is- 
diction.  The  State  ex  rel.  Savage  vs.  Jtid^e,  etc.,  p.  916. 

The  judgment  rendered  on  injunction  by  a  court  of  competent  juris- 
diction must  be  held  as  having  disposed  of  all  the  points  of  law 
involved  in  the  alleged  illegality  of  the  execution,  especially  when 
it  appears  that  there  had  been  a  regular  trial,  in  which  all  the 
rules  of  legal  procedure  had  been  observed.  Hence,  such  a  judg- 
ment cannot  be  reviewed  otlierwisc  than  on  appeal. 

The  State  ex  rel.  Gooch  vs.  Justice  of  the  Peace,  p.  968. 
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In  iDRolvent  proceedings,  where  no  objection  is  made  to  the  votes  of 
creditors  before  the  notary  holding  the  meeting  or  within  ten  dayn 
after  the  filing  of  tlie  proces  verbal,  objections  based  on  the  in- 
formality or  iosufficiency  of  the  affidavits  to  the  debts  made  before 
the  notary  cannot,  thereafter,  be  urged. 

A  surety  or  accommodation  maker  or  endorser  of  a  note,  only  becomes 
a  creditor  of  bis  principal  when  he  has  paid  the  debt  and,  until 
snch  payment,  he  is  not  entitled  to  vot«  as  a  credit'Or  in  the  insol- 
vent proceedings  of  bis  principal. 

T.  O.  Terry  dc  Sons  vs.  Their  Creditors,  p.  15. 

Section  1808,  R.  8.,  strikes  with  nullity  all  contracts  which  an  insolvent 

enters  into  with  intent  or  purpose  to  give  one  creditor  a  preference 

over  another,   if  made  within  three  months  next  preceding  his 

failure.    The  word  *' failure  "  in  this  statute  means  judicial  failure, 

or  a  failure  declared  by  a  judgment  or  order  insolvent  proceeding. 

Seixas,  Syndic,  vs.  Citizens*  Bank,  p,  424. 
INSURANCE. 

Where  an  insurer  knows  that  the  premises  may  be  used  for  storing 
cotton,  and  inserts  this  written  clause :  '^  It  is  understood  tliat 
when  the  above  building  is  used  as  a  warehouse  the  rate  will  be 
changed,"  the  storing  of  cotton  will  not  avoid  or  forfeit  the  pol- 
icy. On  the  contrary,  these  words  indicate  that  the  policy  is  to 
remain  in  force,  for  unless  it  remained  in  force  the  rate  could  uot 
be  changed.  In  such  case,  even  conceding  tliat  a  right  to 
''  change  "  meant  a  right  to  ''  increase,"  it  was  a  right  reserved  to 
insurer,  who  alone  could  fix  rates.  The  insurer  could  demand  a 
higher  rate,  or  he  could  cancel  the  policy  where  a  right  to  cancel 
is  provided.  But,  under  the  fact«  of  this  case,  where  the  insurer 
did  neither,  the  policy  remained  in  force  and  the  plaintiff  must  re- 
cover. S,  B.  Steers  etc.,  vs,  Instiranee  Co.,  p.  952. 

JUDGMENT. 

All  issues  presented  in  a  cause  by  the  pleadings,  on  which  evidence  is 
introduced  on  trial,  will  be  considered  as  disposed  of  by  a  final 
judgment,  although  tht-  latt^^r  be  silent  on  some  of  the  issues  in  the 
case.  Rauxet  vs.  lUiuxet^  p.  669. 

A  judgment  rendered  by  a  court  of  competent  jurisdiction  imparts 
absolute  verity,  and  has  the  force  of  the  thing  adjudged  until  set 
aside  in  a  direct  action  of  nullity ;  it  cannot  be  attacked  collat- 
erally. Mrs.  Kent  vs.  Brown  dSs  Learnedjp.  802. 

The  State  having  once  taken  proceedings  for  the  forfeiture  of  a  bail 
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bond  in  a  criminal  csk^e,  and  having  obtained  a  jadgmeut  against 
the  parties;  which  is  final  and  has  never  been,  in  any  mode,  an- 
nulled, avoided  or  reversed,  cannot  recover  another  and  new 
jadgment  on  the  same  bond  against  the  same  parties. 

TJie  State  ofLonisiana  vs.  G.  Harris&ti,  p.  299. 

JUDICIAL  SALES. 

There  is  nothing  reprehensible  iu  an  agreement  by  which  a  party  con- 
templating purchase  at  a  judicial  sale  for  cash,  agrees  with  a  tliird 
person  that,  if  he  acquires,  he  will  sell  to  the  latter  (*u  terms  of 
(credit — in  absence  at  least,  of  any  evidence  that  the  third  pi;rson 
intended  to  bid  at  the  sale  or  that  the  agreement  was  made  with 
the  purpose  of  preventing  competition. 

R,  Beltrnn  vh.  C  Gauthreaux,  et  abt.,  p.  106. 

A  judicial  sale  made  without  an  order  of  court,  or  in  coutraveiitioii  of 
the  terms  of  such  an  order  where  one  exists,  is  an  absolute  nullity, 
and  DO  resort  to  a  direct  order  is  necessary  to  have  it  declared. 

And  even  where  the  nullity  is  relative  only,  if  asserted  by  reconven- 
tional  demand  in  the  answer,  and  all  the  parties  in  interest  with 
respect  to  the  sale  are  before  the  court,  such  nullity  may  be  deter- 
mined and  decreed. 

A  judgment  or  judicial  order  must  be  construed  in  connection  with  the 
averments  and  prayer  of  the  petition  therefor.  And  where  the 
averments  of  a  petition  presented  by  the  surviving  partner  of  a 
community  administering  the  succession  of  the  deceased  spouse, 
are  to  the  effect  that  a  sale  of  the  community  property  is  essential 
to  pay  the  community  debts,  and  the  prayer  of  the  petition  is  in 
conformity  therewith,  the  order  of  sale  rendered  on  such  petition 
will  be  construed  to  require  the  sale  of  an  immovable  belonging 
to  the  community  in  its  entirety  and  to  confer  no  authority  to  sell 
only  the  undivided  interest  of  the  deceased  therein  ;  and  a  sale  of 
such  interest  would  be  null. 

Succession  of  Mrs.  L.  E,  Bright,  p,  141 . 

The  purchaser  of  immovable  property  of  an  insolvent  successiou  sold 
under  executory  process  cannot  retain  the  balance  of  the  pur- 
chase price  after  satisfying  the  claim  of  the  seizing  and  ranking 
mortgage  creditors,  unless  there  are  special  mortgages  of  inferior 
rank  existing  against  the  property,  or  unless  he  is  threatened  with 
eviction  by  the  holders  of  general  mortgages  affecting  the  proper* 
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ty.  Tiie  right  to  retain  said  balance  cannot,  be  exercised  even  if 
there  are  special  mortgages  when  it  appears  that  the  holdern  of 
the  same  have  asked  to  be  paid  out  of  the  proceeds  of  the  sale, 
and  wlien  similar  proceedings  have  been  resorted  to  by  all  the 
mortgage  creditors,  who  have  thus  all  trans ferre4l  their  rights 
from  the  thing  to  the  proceeds. 

In  such  a  condition  of  things  the  funds  must  be  turned  over  t4>  the  ad- 
ministrator of  the  succession. 

J.  TesMer  vs.  L.  Bourgeois^  p.  256- 

In  an  action  by  a  judgment  debtor  to  annul  a  sheriff ^s  sale  of  his 
property  seized  under  a  judgment  against  him,  the  adjudicates 
cannot  question  his  original  title,  because  that  would  destroy  the 
M)le  foundation  of  his  own. 

When  property  has  been  sold  in  execution  of  a  judgment  during  the 
pendency  of  a  devolutive  appeal,  the  subsequent  reduction  of  the 
amount  of  the  judgment  by  the  appellate  court  has  no  effect  upon 
llie  validity  of  the  title  acquired  at  the  sale,  even  if  the  purchaaer 
be  the  judgment  creditor.  The  latter  is  only  bound  to  restore  the 
excess  of  the  price  which  may  have  been  applied  to  her  original 
judgment. 

The  non-payment  of  accrued  taxes  does  not  destroy  the  validity  of 
the  adjudication. 

The  rule  of  Art.  684,  C.  P.,  prohibiting  sale  unless  the  price  bid  exceed 
prior  mortgages  and  privileges,  applies  exclusively  to  spex*ial  or 
conventional  mortgages. 

The  mortgage  certificate  in  this  case  showed  no  conventional  mort- 
gages or  privileges  exceeding  the  bid. 

The  registry  of  seizure  of  immovable  property  in  New  Orleans,  under 
Act  189  of  1857,  operates  merely  as  a  substitute  for  actual  seizure 
and  (M)8session  by  the  sheriff,  and  has  nothing  to  do  with  the  es- 
tablishment or  notice  of  a  privilege.  The  privilege  resulting 
from  such  seizure  arises  not  from  its  registry,  but  from  its  actual 
continuance  as  a  subsisting  seizure. 

When  a  prior  special  mortgage  has  been  cancelled  and  erased  from 
the  records  prior  to  the  sale,  in  pursuance  of  a  final  judgment  to 
that  effect  by  a  court  of  competent  jnrisdictioh:,  and  does  not  ap- 
pear on  the  mortgage  certificate  read  at  the  Sale,  the  judgment 
debtor  cannot,  long  afterwards,  claim  the  nullity  of  the  sale  on 
the  ground  that  the  price  bid  did  not  exceed  the  amount  of  such 
cancelled  mortgage.        J.  Pasley  V8,  A,  McOnnneU  et  aL,  p,  A70. 
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A  judge  has  at  all  times  the  right,  upon  proper  proceedings  and  proof,  to 
conect  clerical  errors  that  occur  in  interlocutory  orders,  or  chambers 
decrees  he  has  granted,  on  giving  due  notice  to  interested  parties. 

To  relieve  a  purchaser  of  real  property  from  compliance  with  the 
terms  of  his  bid  at  a  judicial  sale,  he  must  show  that  there  i«  a 
cloud  upon  the  title  of  the  vendor;  mere  irregularities  in  proceed- 
ings in  sale  will  not  avail  him,  as  he  is  protected  by  the  decree 
under  which  the  sale  is  made,  and  his  right  to  restitution,  in  case 
of  loss  or  injury  thereto. 

SuccessUme  of  M.  A.  and  J,  B,  Byrne,  p,  518. 

An  a^judicatee  may  be  compelled  to  comply  with  the  terms  of  a  sale 
when  the  titie  tendered  is  such  as  he  is  bound  to  accept. 

Such  a4judicatee  cannot  urge,  as  a  defense,  that  the  title  offered  him 
by  the  owner  was  made  to  such  owner  by  an  agent  whose  procur- 
ation was,  at  the  time,  revoked  by  the  notorious  insanity  and  se- 
clusion of  the  principal,  unless  the  mental  derangement  was  such 
as  would  have  justified  interdiction,  and  the  purchaser  was  aware 
of  the  incapacity. 

Where  the  purchaser  bought  in  good  faith  and  paid  a  fair  price,  which 
enured  to  the  benefit  of  the  principal,  and  where  the  principal  or 
liis  curator,  after  his  interdiction,  could  not  successfully  claim  the 
nullity  of  the  transaction,  or  could  not  be  made  to  take  back  the 
property,  the  sal^  will  not  be  vitiated. 

N,  B,  Phelps  vs.  A,  Beinach,  p,  .547. 

Want  of  notice  of  order  of  seizure  and  sale  or  of  the  seiKure,  where  the 
defendant  administrator  has  waived  such  notice,  comes  within  the 
irregularities  referred  to  in  C.  C.  article  3543,  and  are  cured  by  the 
prescription  of  five  years,  which  runs  against  minors. 

A  purchaser  at  a  judicial  sale  under  an  order  of  seizure  and  sale  of  a 
court  of  comi>etent  jurisdiction,  in  a  proceeding  against  the  legal 
representative  of  the  person  in  whose  sole  name  the  property  stood 
of  record,  without  knowledge,  express  or  implied,  of  the  existence 
of  any  claim  of  a  deceased  wife  in  community,  is  a  purchaser  in 
good  faith,  and  although  the  heirs  of  such  deceased  wife  may  re- 
cover her  share  of  the  property,  they  are  entitl^  to  revenues  only 
from  the  date  of  their  claim,  and  must  reimburse  the  expendi- 
tures of  defendants,  such  as  taxes. 

Oriol,  Tatar,  vs.  Moss  et  ah,  p.  770. 

«0 
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A  suit  enjoiniug  the  collection  of  taxes  in  amount  less  than  two  thou- 
sand dollars  on  the  ground  that  the  property  has  been  sold  at  a 
probate  sale  and  the  inscription  of  the  taxes  has  been  erased  and 
the  lien  and  privilege  for  them  has  been  transferred  to  the  pro- 
ceeds of  sale,  is  not  within  the  jurisdiction  of  the  Supreme  Court, 
and  cannot  be  put  within  its  jurisdiction  by  a  letter  from  the  ap- 
pellee's attorney  to  the  appellant's  attorney,  written  after  the 
appeal  has  been  taken  and  perfected,  informing  him  that  the  taxe^ 
due  are  really  more  than  were  injoined  and  that  they  exceed  two 
thousand  dollars. 

If  more  taxes  were  due  than  were  injoined  there  was  no  hindrance  to 
the  collection  of  the  excess  over  those  injoined. 

J.  0.  Denis,  President,  etc,,  vs.  Tax  Collector,  p.  39. 

The  decison  of  questions  of  jurisdiction  belongs  necessarily  to  the 
court  before  which  they  are  raised,  and  it«  decision  is  final  unless 
reversed  by  an  appellate  tribunal. 

The  State  exrel.  Halphen  vs.  Judges,  etc,  p.  97. 

When  a  tax  payer  enjoins  the  seizure  and  sale  of  his  property  for 
taxes,  he  occupies  the  position  of  a  judgment  debtor  enjoining 
the  execution  of  a  judgment  against  himself;  and  the  test  of  our 
jurisdiction  is  the  amount  of  the  taxes  and  not  the  value  of  the 
property.  The  Constitution  does  not  vest  this  Court  with  juris- 
diction, regardless  of  amount,  of  cases  involving  the  legality  of 
assessments,  and  we  cannot  assume  it. 

The  ground  of  the  injunction  involving  no  question  as  to  the  legality 
or  constitutionality  of  the  tax,  but  assailing  solely  the  legality  of 
the  assessment,  the  appeal  is  dismissed. 

Henry  C.  Mhior  vs.  Sheriff,  etc.,  p.  98. 

The  Supreme  Court  has  no  jurisdiction  over  suit  by  mandamus  to 
compel  the  clerk  of  a  district  court  to  give  access  to  an  employe 
of  the  police  jury  in  his  office  for  the  purpose  of  transcribing  mu- 
tilated archives,  when  the  petition  contains  no  moneyed  demand, 
and  the  record  fails  to  disclose  any  pecuniary  interest  exceeding 
$2000  in  any  of  the  parties  to  the  suit. 

Police  Jury  vs.  W.  Huhbs,  Clerk,  etc.,  p.  149. 

The  Supreme  Court  has  no  jurisdiction  over  tax  suits  regardless  of  the 
amount  involved,  unless  the  legality  or  constitutionality  of  the  lax 
be  in  contestation. 

Hence  in  a  suit  which   presents  the  question  of  the  legality  of  a  tax. 
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and  in  which  the  tax  is  reBiBted  on  the  furtlier  grounds  of  illegality 
of  the  assessment  and  irregularities  in  the  mode  of  levying  and  of 
collecting  the  titx,  the  court  will  entertain  the  appeal  on  one 
branch  of  the  contestation,  the  illegality  of  the  tax,  and  will 
ignore  the  appeal  on  the  other  branch  of  the  case. 

0.  D.  Favrot  V8,  Batan  Rouge,  p,  230. 

A  writ  of  prohibition  will  not  issue  to  arrest  the  execution  of  a  judg- 
ment of  one  of  the  couits  of  appeals,  on  the  complaint  of  the 
party  cast,  on  the  ground  of  want  of  jurisdiction,  unless  it  appears 
from  the  record  that  the  court  was  absolutely  without  jurisdiction 
in  the  premises. 

In  an  action  of  boundary  between  the  owners  of  two  contiguous  es- 
tates, the  test  of  jurisdiction  is  not  in  the  value  of  either  or  both 
of  the  adjacent  estates,  but  in  the  value  of  the  strip  of  land  in- 
cluded between  the  t^vo  contested  lines;  and  if  it  appears  that  the 
value  of  such  strip  of  land  is  in  the  sum  of  three  hundred  dollars, 
the  jurisdiction  of  the  cause  on  appeal  is  in  the  court  of  appeals, 
and  not  in  the  Supreme  Court.  The  case  of  Lombard  vs.  Belanger, 
25  Ann.  311,  affirmed. 

The  State  ex  rel.  Levet  vs.  Lapeyrollerk,  p,  264. 

When  a  plea  to  the  jurisdiction  rntione  persona  has  been  illed  in  the 
District  Court  and  referred  to  and  tried  witli  the  merits,  and  judg- 
ment has  been  rendered  sustaining  the  plea  and  dismissing  the 
demand,  the  party  injured  has  the  right  to  appeal  from  such  judg- 
ment to  the  proper  appellate  tribunal.  Such  appeal  vests  the  lat- 
ter with  full  jurisdiction  over  the  case  and  over  all  questions  of  law 
and  fact  involved  therein,  including  that  of  the  jurisdiction  of  the 
District  Court.  In  determining  such  question  and  reversing  the 
judgment  appealed  from,  the  judges  of  said  court  do  not  transcen  I 
the  bounds  of  their  jurisdiction,  and  the  application  for  the  writ 
of  prohibition  has  no  foundation. 

The  State  ex  rel,  GoiHlmn  rs,  JmltjeSy  etr,,  p.  270. 

The  courts  of  this  State  have  no  jurisdiction  over  a  suit  by  an  individ- 
ual, the  object  of  which  is  to  enforce  specific  performance  of  a  con- 
tract with  the  State,  where  the  latter  is  not  »  pnrt}-  to  the  suit,  has 
not  consented  to  be  sued  and  is  not  repfesented  therein  by  a  State 
functionary  duly  empowered  to  do  so,  at  the  bringing  of  the  action. 

The  power  conferred  to  represent  may  be  recalleil.  The  withdrawal 
thereof  leaves  the  once  constituted  agent  without  authority  to  fur- 
ther represent. 

The  State  ex  re!.  Guaranty  (Uu  rs.  Auditor,  p,  337. 
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This  Court  has  not  juriRdiction  of  a  criminal  cause  when  the  fine  im- 
posed is  three  hundred  dollars.     It  must  exceed  that  sum. 

If  the  costs  added  to  the  fine  make  an  aggregate  of  over  three  hundred 
dollars,  that  will  not  confer  jurisdiction.  The  fine  must  ezcecMl 
tliat  sum  hy  tlie  express  letter  of  the  Constitution. 

The  State  vs.  W.  H.  Chapmanjp.  348. 

In  the  exercise  of  its  supervisory  jurisdiction  the  Supreme  Court  can- 
not entertain  a  complaint  against  an  infetior  court,  which  practi- 
cally involves  the  correctness  of  a  judgment  rendered  by  said 
court,  which  had  unquestioned  jurisdiction  raUone  materiw  et  per- 
sona over  the  cause,  or  the  correctness  of  any  of  its  rulings  in  such 
n  cause,  when  it  appears  that  the  rnles  of  law  and  practice  govern- 
ing the  trial  of  causes  have  been  observed. 

Such  an  attempt  would  be  an  unjustifiable  assumption  of  jurisdiction 
and  powers  not  granted  by  the  Constitution  or  sanctioned  by  law 
or  jurisprudepce. 

The  State  ex  rel.  Wood  Bros,  vs.  Judge j  etc.,  p.  377. 

The  jurisdiction  of  tliis  Court  must  be  tested  by  the  pecuniary  amount 
in  dispute,  as  shown  by  the  pleadings  and  as  appearing  from  the 
nature  of  the  action,  and  not  by  the  jurisdictional  allegations,  or 
by  the  affidavit  of  the  appellant. 

The  substantive  allegations  in  the  pleadings,  not  the  alleged  opinion 
of  litigants,  will  be  considered  in  all  questions  of  jurisdiction. 

No  allegation  and  no  affidavit  can  create  an  appealable  amount  of  in- 
terest in  a  litigation  which  from  its  very  natui-e  and  essence  cannot 
involve  a  pecuniary  amount  in  dispute  equal  to  the  lower  limit  of 
the  jurisdiction  of  the  Supreme  Court. 

Th.  Buddig  vs.  Th.  Baldttin,  p.  394. 

In  an  action  by  a  judgment  creditor  tx)  have  the  purchase  of  property 
declared  simulated  and  to  be  in  reality  for  account  of  the  debtor. 
tlie  value  of  the  property,  and  not  the  amount  of  the  judgment,  in 
the  matter  in  dispute.     27  Ann.  180. 

Godsliow  <&  Plant,  vs.  Judges,  etc.,  p.  643. 

Where  the  execution  of  a  judgment  of  an  inferior  court  is  sought  to 
be  prevented  by  means  of  a  writ  of  prohibition  on  the  ground  of 
the  want  of  jurisdiction  in  the  coui-t  rendering  the  judgment,  the 
circumstance  that  such  court  had  overruled  the  plea  to  its  juris- 
diction, and  assumed  jurisdiction  of  the  cause,  does  not  debar  this 
Court  from  reviewing  the  question  of  said  court's  jurisdiction  and 
its  ruling  thereon.  In  fact,  before  that  court  took  jurisdiction  of  tlie 
cniKse,  an  application  to  this  Court  for  its  interference  would  be 
premature.  The  State  ex  ret.  Levet  vs.  Lapeyrollerie,  p.  912. 
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JUSTICES  OP  THE  PEACE. 

A  justice  of  the  peace  has  no  jurifldiction  ratume  materuB  to  entertain 
a  Bait,  in  which  damages  actually  suffered,  amounting  to  $90,  are 
demanded,  and  in  which  defendants  are  enjoined  from  claiming  and 
collecting  daily  charges  for  the  use  of  a  market  stall,  and  from 
closing  same  and  keeping  it  closed,  and  from  ever  interfering  with 
him  in  his  business."  37  Ann.  583,  State  ex  rel.  New  Orleans  vs. 
Judge  ;  ;i8  Ann.  146,  State  ex  rel.  Frederick  vs.  Skinner. 

Chas,  CUrc  vs.  Mayor,  etc,,  p.  732. 

LAWS. 

That  portion  of  Act  No.  74  of  1880,  which  places  the  unpaid  salaries 
of  school  teachers,  subsequent  to  1872  and  prior  to  January  1, 
1880,  on  the  same  footing  with  the  valid  indebtedness  of  the  city 
of  New  Orleans,  is  unc/onstitutional  and  therefore  null. 

C\  Lahatt  vs.  New  Orleans,  p,  283. 

New  legislation  cannot  be  engrafted  upon  different  and  distinct  sub- 
ject matter  by  way  of  amendment  without  mention  being  made  of 
the  object  in  the  title  ;  but  any  subject  matter  that  is  germane  to 
the  original  text  may  be  incorporated  without  being  amenable  to 
this  objection,  if  it  be  stated  in  the  title  what  particular  law  is  to 
be  thereby  amended  or  reversed. 

Williams  vs.  Lodge  Masons  of  Monroe,  p.  620. 
LEASE. 

Pailure  of  lesscfk*  to  maintain  the  thing  leased  in  a  condition  such  as  to 
serve  the  use  for  which  it  is  hired,  and  to  make  repairs  necessary 
to  that  end,  while  it  may  give  the  lessee  the  right  to  claim  a  dis- 
solution, or  to  claim  damages  resulting  from  such  failure,  does  not 
confer  upon  liim  the  right  to  continue  to  use  and  occupy  the  prem- 
ises without  compensation  ;  and  if,  notwithstanding  a  suit  to  dis- 
solve, he  fails  to  restore  or  offer  to  restore  the  thing  leased  to  the 
lessor  and  continues  to  use  and  occupy  it,  he  in  liable  for  the  rent 
during  the  term  of  such  occupancy. 

Where  the  lessee  fails  to  pay  the  rent  due  under  such  circumstances, 
the  writ  of  provisional  seizure  is  a  lawful  remedy,  and  damages 
cannot  be  recovered  for  its  issuance. 

Mrs.  Mulha/upt  vs.  W.  Enders,  744. 

Pending  an  action  involving  the  title  of  immovable  property,  which  is 
rented  under  a  previous  contract  of  lease,  the  tenant,  from  whom 
the  rents  are  adversely  claimed  by  tlu'  parties,  may  be  authorized 
to  deposit  the  same  as  they  mature,  subject  to  the  final  decision  of 
the  cause,  in  a  bank  selected  as  judicial  depository. 

Clark  di  Meader  vs.  Sheriff  et  nls.,  p.  862, 
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Litigious  rights. 

The  last  article  of  the  Code  deQning  litigious  rights  to  be  those  which 
cannot  be  exercised  without  undergoing  a  lawsuit,  does  not  apply 
to  those  litigious  rights  from  which  one  can  be  released  by  paying 
the  real  price  of  the  transfer  under  Art.  2652,  because  the  next  ar- 
^  tide  particularly  defines  this  latter  right  to  be  litigious  whenever 
there  exists  a  suit  and  contestation  on  it.  These  two  articles  regu- 
late a  particular  kind  of  litigious  right,  and  there  must  be  an  exist- 
ing suit  for  the  enforcement  of  it,  or  release  cannot  be  had  by  pay- 
ing the  price  of  its  transfer. 

The  fact  that  a  suit  may  be  necessary  to  enforce  a  claim  does  not  make 

the  claim  a  litigious  right. 

T.  McDougcdl  vs.  J,  Manleznn  et  aZs.,  p.  223. 
LUNATICS. 

Proceedings  under  Sec.  1768,  R.  S.,  relative  to  the  confinement  of  luna- 
tics and  insane  persons  in  the  State  insane  asylum ^  are  not  vio- 
lative of  the  constitutional  provision,  (Art..  6),  which  requires 
"  due  process  of  /ai(?,"  previous  to  deprivation  of  life,  liberty  or 
property. 

A  judgment  of  interdiction  is  not  a  condition  precedent  essentially  re- 
quired for  proceedings  under  Sec.  1768,  R.  S. 

In  the  Matter  of  William  Boss,  p.  523. 
MARRIAGE 

Persons  legally  married  are,  until  a  dissolution  of  marriage,  incapable 
of  contracting  another. 

Hence  a  marriage  attempted  by  the  wife  of  a  previous  marriage,  before 
its  dissolution  by  law  or  by  the  legal  presumption  of  the  death  of 
her  husband,  is  not  valid .  In  a  suit  intended  to  enforce  legal  eftcc ta 
of  such  a  marriage  against  the  pretended  second  husband  the  lat- 
ter as  defendant  can  plead  the  nullity  of  the  marriage  by  way  of 
exception  and  without  resorting  to  a  direct  action.  No  legal  effects 
•    can  result  from  such  a  union. 

Tlie  term  of  absence  without  news  of  either  of  the  spouses,  which  gives 
a  sufficient  cause  to  the  other  to  contract  another  marriage  is  ten 
years. 

An  absence  of  four  years,  unaccompanied  by  any  circumstances  tend- 
ing to  justify  the  belief  that  the  absent  husband  is  dead,  is  not 
sufficient  to  create  the  legal  presumption  of  the  validity  of  a  second 
marriage  contracted  by  the  wife. 

The  burden  of  proof  in  such  a  case  is  on  the  wife  who  seeks  to  enforce 
the  legality  of  her  second  marriage,  to  sliow  that  the  absent  hus- 
band was  dead  at  the  time  that  she  attempted  t4>  contract  another 
marriage.  Mrs.  C,  McCaffrey  vs.  J,  H.  Benson,  p,  198. 
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MARRIED  WOMEN. 

In  a  auit  against  a  married  woman,  appertaining  to  her  separate  prop- 
erty-rights, demands  respecting  the  community  cannot  be  deter- 
mined. 

A  judgment  in  a  previous  suit  against  her  by  some  plaintiff,  annulling 
a  sale  made  to  her  ostensibly  of  that  part  of  the  property  claimed 
in  the  present  suit  by  plaintiff,  and  '^  putting  the  parties  in  the 
condition  they  stood  prior  to  the  transaction,"  forms  rcg  adjudivaUi 
with  respect  to  the  parties,  and  will  pxot-ect  a  title  she  may  receive 
under  judgment  of  partition. 

Heirs  of  Masoti  vs,  Mrs,  Lay  ton  et  al.fp,  675. 

MANDAMUS. 

A  mandamus  properly  lies  to  compel  the  City  Council  to  provide  for 
the  payment  of  an  acknowledged  claim  against  the  city.  If  such 
mandamus  is  disobeyed,  the  judge  issuing  it  can  punish  for  con- 
tempt those  guilty  of  the  disobedieoce. 
In  such  case  the  process  for  contempt  should  not  be  directed  against 
the  eutire  City  Council  but  against  those  only  who  have  refused  to 
obey  the  writ. 
Disobedience  to  a  mandamus,  ordering  the  City  Council  to  provide  for 
the  payment  of  a  city  debt,  is  shown  by  those  members  of  the 
council  who,  after  the  debt  is  budgeted  on  the  report  of  the  finance 
committee,  vote  against  an  ordinance  for  its  payment. 

The  State  ex  rel.  Bauman  et  at,  vs.  Judge,  etc.,  p.  43. 
Mandamus  will  not  lie  to  compel  an  inferior  judge  to  proceed  to  the 
trial  of  an  appealable  case  which  be  has  dismissed  by  sustaining  a 
plea  to  his  jurisdiction.  The  remedy  is  by  appeal. 
Our  jurisprudence  would  be  revolutionized  if  we  should  hold  that 
every  right  that  has  heretofore  been  enforced  by  appeal,  and  every 
wrong  that  has  heretofore  been  redressed  by  appeal,  may  now  be 
enforced  or  redressed  by  mandamus  whenever  the  necessities  of  a 
suitor  appears  to  require  or  invite  it. 

2  he  State  ex  rel.  Halphen  vs.  Judges^  etc.,  p,  97. 
A  mandamus  will  issue  to  compel  a  railroad  company  to  allow  tlie 
transfer  on  its  books  of  shares  in  the  name  of  the  relator,  when  it 
is  established  that  a  party,  to  whom  the  company  says  the  stock 
belongs  in  part,  has  been  finally  adjudged  not  to  have  any  interest 
therein. 
The  judgment,  although  foreign,  having  acquired  the  force  of  res  judi- 
cata, must  be  given  that  effect.  On  a  charge  that  it  is  erroneous, 
this  Court  will  not  go  behind  it  to  test  its  correctness. 

Tlie  State  ex  rel.  Plaisent  vs.  Eailroad  Company,  p,  312. 
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MANDAMUS— Contiuued. 

Ejectment  proceedings  are  summai y  in  cliuracter. 

A  prayer  that  the  defendant  be  cited  is  not  a  conversion  of  such  pro- 
ceedings into  ordinary  ones.  The  word  used  is  that  found  in  the 
statute. 

Mandamus  is  the  appropriate  remedy  to  compel  the  trial  us  summary, 
of  such  suit;  where  the  district  judge  has  on  that  account  ruled  as 
a  question  of  practice  or  procedure,  that  it  has  ceased  to  be  such 
and  had  been  converted' into  an  ordinary  action. 

The  State  ex  rel.  Citizens^  Bank  vs.  Judge,  etc.,  p.  499. 

A  judgment  of  this  Court,  the  execution  of  which  is  made  to  depend 
upon  a  prot^stative  condition,  and  dependent  on  an  event  which 
it  is  in  the  power  of  one  of  the  parties  to  bring  about  or  to  hinder, 
cannot  be  executed  until  it  is  first  determined  whether  the  condi- 
tion or  event  has  transpired  within  the  time  fixed  and  limited  in 
the  decree. 

The  ascertAinment  of  the  fact  whether  the  condition  on  which  the  exe. 
cution  of  Raid  judgment  is  made  to  depend,  is  a  judicial  one,  and 
cannot  He  ascertained  or  determined  in  a  mandamus  proceeding. 

One  having  resorted  to  a  judicial  proceeding  by  rule  to  show  cause 
taken  on  the  interested  party,  who  joined  issue  by  answer,  and 
the  introduction  of  proof  with  regard  to  the  performance  of  said 
condition,  cannot,  after  an  adverse  judgment  thereon,  withdraw 
therefrom  and  resort  to  a  mandamus  to  obtain  his  desired  relief. 
The  State  ex  rel,  Hepting  vs.  Judge,  etc,,  p.  558. 

A  mandamus  lies  to  compel  the  performance  of  duties  purely  ministe- 
rial in  their  nature  and  so  clear  and  specific  that  no  element  of 
discretion  is  left  in  their  performance. 

It  will  lie  to  judges  of  inferior  courts,  in  order  to  require  them  t<»  do 
justice  according  to  the  powers  of  their  olfice,  whenever  they  have 
delayed  acting ;  and  to  prevent  a  denial  of  justice ;  and  when  the 
law  has  assigned  no  relief  by  the  ordinary  means ;  and  when  jus- 
tice and  reason  require  that  some  mode  should  exist  of  redressing 
a  wrong  or  an  abuse  of  any  natui-e  whatever. 

The  writ  will  issue  to  compel  a  district  judge  to  grant  an  iijouuction 
restraining  a  tax  collector  from  collecting  the  tax  of  fifty  cents  per 
bale  on  cotton  within  the  Fifth  Levee  District,  authorized  by  Airt 
44  of  1886,  until  its  alleged  unconstitutionality  can  be  judicially 

determined. 

77k?  State  ex  rel  Gaynor  vs.  Judge,  etc,  p.  928. 
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MINORS. 

Abstracts  of  inveutories  recorded  to  preserve  the  moitgage  of  minors 
are  not  evidence  of  the  validity  of  the  mioor's  claim,  much  less  are 
they  conclusive  against  the  tutor  as  to  the  amount  appearing  on 
them  to  be  due  the  minor. 

And  as  the  general  mortgage  created  bv  recording  these  abstracts  is 
not  fixed  in  amount  by  such  recording  merely,  so  a  special  mort- 
gage on  a  particular  piece  of  property,  executed  under  permission 
of  the  court  to  replace  that  general  mortgage,  does  not  irrevocably 
fix  the  sum  stated  therein  as  the  sum  secured  to  be  the  sum  due 
the  minor. 

And  hence  it  follows  that  where  a  special  mortgage  has  been  given  by 
a  natural  tutor  to  secure  to  his  son  and  ward  the  one-half  of  thf^ 
community  property  as  it  appears  on  the  inventory  without  deduc- 
tion of  the  community  debts,  and  in  subsequent  proceedings  in 
settlement  of  the  succession  it  is  claimed  that  the  sum  secured  in 
the  mortgage  is  reducible  by  the  debts  that  have  been  paid,  evi- 
dence of  sucii  payment  and  of  the  condition  of  the  succession  when 
it  fell  to  the  heir  is  admissible  in  order  to  ascertain  what  was  the 
actual  value  of  the  succession  at  that  time. 

This  does  not  abrade  the  general  doctrine  that  protects  the  sanctity  of 
judicial  declarations  and  authentic  acts.  These  acts  of  a  tutor  are 
required  to  be  done  in  certain  contingencies  to  accomplish  certain 
purposes,  and  the  law  that  required  the  performance  of  them  fixes 
their  meaning  and  limits  their  effect  and  consequence. 

Succession  of  B,  F,  Th€urer,p,  510. 

A  consent  to  take  up  a  case  for  trial  that  has  been  fixed  for  a  diffei-ent 
day,  is  not  such  a  consent  as  will  vitiate  a  judgment,  although  a 
minor  be  a  party  thereto. 

Members  of  a  family  meeting  have  the  right  to  waive  the  three  day8 
delay  allowed  by  law  for  their  citation,  and  convene  at  an  earlier 
date.    R.  C.  C.  285;  9  Ann.  560,  Gasson  vs.  Palfrey. 

Successions  of  M.  A,  €md  J.  B.  Byrne,  />.  518. 

The  legal  effects  of  a  purchase  by  the  surviving  father  or  mother  of  the 
community  property  at  a  sale  thereof  at  public  auction  to  pay 
debts,  are  not  the  same  as  a  purchase  by  the  same  party  of  said 
community  property  at  tlie  price  of  estimation,  on  the  advice  of  a 
faipily  meeting,  under  Article  348  C.  C.  Under  the  latter  sale,  the 
property  remains  mortgaged  to  secure  the  price;  while  under  the 
former,  no  such  mortgage  is  recognized  by  law.  The  only  mort- 
gage is  in  favor  of  minors  on  account  of  tlie  tutorship,  but  not  for 
the  usufruct.  E.  L,  Cochran  vh,  Mrs,  Viokt  et  al.j  p,  52.'S. 

70 
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MINORS— Continued. 

Wben  the  legal  mortgage  of  a  minor  on  tlie  property  of  IiIb  tutor  was 
originally  inscribed  after  the  majority  of  the  former,  failure  to  re- 
iuscribe  within  ten  years  operates  the  peremption  of  the  mortgage, 
which  cannot  thereafter  be  enforced  against  property  formerly  be- 
longing to  the  tutor,  in  the  liands  of  a  third  possessor. 

J.  H,  Lusk  V8.  T.  J.  Powell,  p.  616. 

In  case  of  conflict  between  provisions  of  the  Civil  Code  and  those  of 

the  Code  of  Practice  on  questions  of  practice,  the  provisions  of  the 

latter  Code  must  prevail. 
Under  Article  958,  Code  of  Practice,  the  office  or  function  of  curator 

ad  litem  has  no  longer  any  existence  in  law. 
When  laws  in  pari  materia  are  to  be  interpreted,  that  construction  is  to 

be  preferred  which  will  give  efff  ct  to  all  their  provisions. 
Hence,  article  958,  C.  P.,  in  abolishing  the  function  of  curator  ad  litmt, 

does  not  abrogate  any  of  the  rights  vested  in  emancipated  minors 

by  sec.  2,  chap.  2,  of  the  Civil  Code  on  the  subject  of  emancipation. 
Their  right  to  appear  in  courts  in  order  to  enforce  such  rights,  without 

assistance,  is  therefore  maintained. 

Richardson  vs,  Biehard^aii,  p,  639. 
MOKTGAaE. 

Article  3304  C.  C,  making  valid  a  mortgage  granted  on  the  property 
of  another  when  the  mortgagor  subsequently  acquires  the  owner- 
ship, requires  three  elements  to  give  it  application,  viz : 

1.  *'A  person  contracting  an   obligation  towards  another,'*  i.  r., 
becoming  his  debtor; 

2.  That  such  debtor  should  have  granted  a  mortgage  on  property 
of  which  he  was  not  the  owner  j 

3.  That  such  debtor  should  "  subsequently  acquire  the  ownerj^hip 
of  the  property." 

It  has  no  application  when  the  person  who  subsequently  acquired  the 
property  had  granted  a  mortgage  as  agent,  and  in  the  name  of  the 
then  owner,  without  any  personal  guarantee,  and  with  full  exhi- 
bition of  his  powers  embodied  in  authentic  act  of  procuration  re- 
ferred to  in  the  act  of  mortgage. 

Although  it  was  judicially  determined  that  the  procuration  did  not 
authorize  the  mortgage  and  that,  therefore,  it  was  not  binding  on 
the  principal,  yet,  under  the  express  terms  of  the  Code  the  man- 
datory, having  exhibited  the  power  of  attorney  under  which  be 
acted,  incurred  no  responsibility.     C.  C.  arts.  3012  and  3013. 

Hence,  not  having  contracted  a  debt  by  virtne  of  the  act,  his  aubsc- 
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MORTGAGE— Continued. 

qneut  acquisition  of  the  property  did  not  validate  the  mortgage. 
The  rights  of  the  commissioners  herein  being  based  exclusively  on 
the  bank's  claim  of  mortgage,  and  that  thus  falling  to  the  ground^ 
they  have  no  rights  or  interest  to  set  up  the  alleged  nullities  of 
the  judicial  sale  attacked. 

L,  L.  Lwy  V8,  Mrs,  Ada  Lane  et  aL,  p,  252. 

All  things  which  the  owner  of  a ,  tract  of  land  has  placed  upon  it  for 
its  service  and  improvement,  such  an  working  animals,  imple- 
ments of  husbandry,  machinery  and  other  appurtenances,  are  im- 
movable by  destination,  and  are  covered  by  a  pre-existing  mort- 
gage which  attaches  to  the  realty. 

But  the  effect  of  the  mortgage  on  such  movables  is  maintained  only  as 
long  as  the  condition  of  immovable  by  destination  continues, 
hence  the  owner  may  remove  them  from  the  mortgaged  premises 
and  if  the  removal  is  done  in  good  faith,  and  if  by  means  of  a  sale, 
it  is  followed  by  delivery  to  the  purchaser  equally  in  good  faith, 
the  effect  of  the  mortgage  thereon  is  destroyed. 

Hence,  in  such  a  case,  the  creditor  cannot  pursue  such  things  in  the 
hands  of  a  third  party,  purchaser  and  possessor  in  good  faith,  so 
as  to  subject  them  to  his  mortgage. 

But  his  right  to  prevent,  by  legal  proceedings,  the  removal  of  such 
movables  from  the  mortgaged  premises,  or  to  pursue  them  in  the 
hands  of  a  third  possessor  in  bad  faith,  Is  fully  recognized. 

M,  Weil  vs.  J.  Lapeyre  et  al.,p,  303. 

When  a  third  person,  under  color  of  a  pretended  sale  of  immovables 
by  destination  subject  at  the  time  to  a  mortgage,  unaccompanied 
by  delivery  andremoval,  subsequently,  removes  them  fraudulently 
and  sells  and  converts  the  price  to  his  own  use,  the  mortgagee,  on 
establishing  the  fraud,  the  insolvency  of  the  debtor  and  the  insuf- 
ficiency of  the  remaining  mortgaged  property  to  pay  the  debt, 
may  recover  from  the  third  person  the  price  received  by  him  for 
the  property  fraudulently  removed. 

This  case  compared  Weil  vs.  Lapeyre  recently  decided  and  shown  to 
be  in  accordance  with  the  principles  there  announced. 
Mechanics  and  Traders'*  Insura/nce  Company  vs.  Gerson  et  als.p.  310. 

When  property,  part  of  which  is  subject  to  a  mortgage,  is  sold  by  th 
owner,  and  the  purchaser,  in  part  payment  of  the  price,  assumes 
payment  of  the  mortgage  debt,  the  latter,  as  pnit  of  the  price,  is 
secured    by  vendor's  privilege  on  the  wliole  property  sold;   but 
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tbe  mortgage  remains  confined  to  the  part  originaUy  subject 
thereto. 
When  in  proceeding  by  executory  process  to  enforce  the  mortgHge 
alone,  without  reference  to  the  privilege,  an  order  of  seizure  and 
sale  issues  against  the  whole  property,  it  embraces  property  not 
covered  by  the  mortgage,  and  is,  therefore,  error  and  the  order 
must  be  set  aside  on  appeal. 

OiUzeng^  Bank  vs.  Cuny^  et  aLy  p.  360. 

An  instrument,  executed  in  the  State  of  Alabama  and  shown  to  be  a 
mortgage  in  that  State,  will  be  treated  as  such  by  the  courts  oe 
Louisiana;  but  as  the  lauds  affected  thereby  are  situated  in  I^iua- 
iana,  its  effect  must  be  regulated  by  the  laws  of  this  State. 

Under  our  laws,  a  mortgage  does  not,  of  itself,  operate  a  divestiture  <if 
title  from  the  mortgagor  to  the  mortgagee. 

The  mortgagor  retains  the  title  and  under  it  will  defeat  claims  of 
ownership  set  up  by  the  mortgagee,  as  resulting  from  the  mort- 
gage. 

A  common -law  mortgage  is  not  similar  to  a  vente  a  rimire,  under  the 
Civil  Code  of  Louisiana. 

C.  B.  Miller  vs,  IShotwell  et  a/.,  p.  890. 

MUNICIPAL  CORPORATIONS. 

A  municipal  corporation  has  no  right  to  enforce  obedience  to  the  ordi- 
nances which  it  has  the  power  to  pass,  by  fine  or  imprisonment  or 
other  penalty,  unless  that  right  has  been  unquestionably  conferred 
by  the  lawgiver.  The  infliction  of  punishment  for  the  commission 
or  omission  of  the  act  declared  to  be  an  offense,  is  a  prerogative 
which,  as  a  rule,  appertains  exclusively  to  the  sovereign. 

The  city  of  New  Orleans  has  no  right  to  inflict  a  fine  and,  in  default  of 
payment,  imprisonment  for  non-compliance  with  an  ordinance 
relative  to  the  establishment  of  a  uniform  grade  for  all  sidewalkH 
within  corporate  limits.  That  right  was  not  delegated  to  it  by 
the  charter.  The  words  found  in  section  7,  which  authorise  pni- 
vision  for  the  punishment  of  any  violation  oi  certain  ordinaneei« 
refer  to  8uch  regulations  as  the  council  is  authorised  to  pass  and 
have  executed  as  may  be  necessary  and  proper  to  preserve  the 
peace  and  good  order  ot  the  city,  and  to  maintain  its  clean line^^ 
and  health.  They  surely  do  not  justify  a  fine,  and  in  default  of  pa\  - 
meut,  the  imprisonment  of  the  transgressor  of  the  ordinance  at- 
tacked ill  this  instance. 

The  State  of  Louieia/na  v$.  George  L.  Bright,  p.  1. 
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The  city  of  New  Orleans  has  control  of  its  streets  and  drainage,  and 
may  improve  the  one  and  alter  the  other  as  circumstances  require. 

The  city  can  change  its  system  of  drainage  and  do  whatever  is  essen- 
tial to  perfect  it,  but  it  cannot  wantonly  and  unnecessarily  disre- 
gard the  rights  of  its  inhabitants. 

The  city  can  widen  a  ditch  lying  along  the  border  of  the  plaintiifs' 
Canal  Company,  but  must  cover  it,  as  without  a  covering  ingress 
and  egress  to  and  from  the  canal  would  be  impeded  or  prevented. 
In  widening  the  ditch  to  improve  the  drainage  the  city  cannot 
needlessly  interfere  with  the  rights  and  privileges  of  the  canal 
company.       Garondelet  Canal  Company  vs.  New  Orleans,  p.  308. 

Under  its  police  power,  the  State  has  the  right  to  recall  and  abrogate 
any  powers  previously  conferred  on  any  municipal  corporation 
and  to  vest  such  powers  in  another  and  distinct  State  functionary. 

Hence,  the  Legislature  had  the  power  to,  an  it  did  by  the  Act  No.  7  of 
1870,  abrogate  the  police  jury  of  the  parish  of  Orleans,  right  bank, 
and  to  vest  powers  of  the  same  in  the  city  of  New  Orleans,  to 
which  that  territory  including  Algiers  became  henceforth  at- 
tached. 

Under  that  legislation,  the  city  of  New  Orleans  was  clothed  with  the 
exclusive  power  and  authority  to  regulate  the  use  of  the  river 
banks  on  the  right  bank  of  the  river  in  Algiers,  and  that  power  in- 
cluded the  authority  of  allotting  such  space  as  in  its  discretion 
was  necessary  for  a  public  ferry  landing. 

The  legal  exercise  of  that  power  is  incompatible  with  the  right  of  a 
riparian  owner  to  encroach,  for  his  personal  use,  on  any  portion  of 
the  space  thus  allotted  for  the  use  of  a  public  ferry  landing. 

Such  an  attempt  will  be  rebuked  by  the  courts,  and  all  obstructions  of 
that  nature  must  be  removed. 

The  case  of  Watscui  vs.  Turnbnll,  34  Ann.  698,  affirmed. 

T,  Pickles  vs.  Dry  Dock  Company  et  ais.,p.  412. 

The  Legislature  of  the  State  has  vested  tlie  city  of  New  Orleans  with 
authority  to  regulate  the  use  of  her  streets  and  to  authorize  the 
establishment  thereon  of  railroads  operated  by  steam.  The  ordi- 
nance of  J 871,  No.  1031  A.  S.,  authorizing  the  N.  0.  Jackson  and 
(Jr.  N.  R.  R.  Co.  to  use  steam  on  its  track  on  St.  Joseph  street,  was 
a  valid  exercise  of  that  power. 

The  act  of  the  General  Assembly,  No.  78  of  1870,  never  went  into 
effect  by  reason  of  non-compliance  with  the  terms  of  its  conclud- 
ing section  ;  and  even  if  it  had  gone  into  effect   the  j>roper  con- 
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8traction  of  it  would  be  that  it  waa  a  mere  negative  authority  to 
use  steam  on  St.  Joseph  street^  under  said  act,  but  that  it  did  not 
prohibit  the  city  from  granting  such  authority. 

A,  Hill  vs.  BaUrodd  Companyy  p.  599. 

Police  juries,  like  all  other  corporations  created  under  the  laws  of 
Louisiana,  are  artificial  beings  who  can  act  only  in  the  mode  pi-es- 
cribed  by  the  law  creating  them. 

No  officer  of  a  police  jury  can  legally  bind  or  stand  in  judgment  for 
the  corporation  witliout  special  authorization. 

Parol  testimony  is  inadmissible  in  proof  of  such  authorization,  as  po- 
lice juries  can  act  only  by  ordinances  or  resolutions. 

PoUee  Jury  vs.  City  of  Monroe,  p.  630. 
NAVIGABLE  STREAMS. 

The  police  juries  of  the  several  parishes  have  no  power  to  interfere 
with  or  obstruct  navigation  on  any  navigable  watercourse,  by  the 
construction  of  bridges  without  draw  across  the  same  or  by  the 
erection  of  embankments  therein. 

A  watercourae  will  be  held  to  be  a  navigable  stream  when  in  its  natu- 
ral state  it  is  such  as  to  aflbrd  a  channel  for  useful  commerce. 

That  condition  is  not  affected  by  the  formation  thereon  of  natural  bar- 
riers resulting  from  sand  bars  or  rafts  formed  by  the  accumulation 
of  timber.  Goodwill  et  al.  vs.  Police  Jury  p.  752. 

NEW  ORLEANS  WATERWORKS  COMPANY. 

The  act  of  incorporation  of  the  New  Orleans  Waterworks  Company 
forbids  it  to  charge  more  for  water  than  was  paid  to  the  city  at 
the  date  of  its  incorporation  on  March  31,  1877,  and  the  charge 
made  by  the  city  at  that  time  was  fifteen  cents  for  a  thousand  gal- 
lons to  large  consumers. 

An  owner  of  a  rice-mill  in  New  Orleans  is  entitled  to  the  use  of  water 
conveyed  through  the  pipes  and  conduits  of  the  Waterworks  Com- 
pany on  paying  in  advance  for  his  supply  at  that  rate. 

J,  Levy  vs.  N.  O.  Waterworks  Company,  p.  25. 
NEW  TRIAL. 

The  right  of  judges  to  grant  new  trials  ex  offircio  is  subject  to  the  same 

delays  which  apply  to  parties. 

Culverhcuse  et  al.  vs.  Marks,  p.  067. 
NOTARY. 

A  notary  will  not  be  held  individually  responsible  for  paying  the  price 

of  sale,  deposited  by  the  purchaser,  to  the  ostensible  owner  and 

vendor  in  the  absence  of  proper  instructions  given  to  him  and 

accepted  by  him  to  pay  it  otherwise. 

J.  A.  McCoy  vs.  H.  Weber  et  aUp.  418. 
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In  partition  Buits  bet\reen  co-owners,  who  are  '*  of  age  and  present/^ 
but  who  '^  cannot  agree  on  the  partition  and  mode  of  making  it,^^ 
the  rules  established  by  the  Code  relative  to  the  partition  of  suc- 
cessions, are  applicable,  under  the  express  terms  of  C.  C.  1290. 

Whether  the  juditdal  partition  U  made  in  kind  or  by  sale,  it  is 
now  settled  that  the  mortgages  and  privileges  created  by  one  co- 
owner  on  his  own  undivided  share,  are  transferred  from  the  entire 
property  to  the  share  allotted  to  him,  or,  in  case  of  sale,  to  his  sliare 
of  th^  proceeds. 

.Vfter  such  a  sale,  when  a  rule  is  taken  upon  the  mortgage  creditor  to 
show  cause  why  his  mortgage  should  not  be  cancelled  and  erased 
as  aflPecting  the  property,  the  creditor  cannot,  in  answer  thereto, 
attack  the  validity  of  tlie  judgment  of  partition,  unless  at  least  for 
absolute  nullities. 

The  co-owuers  in  partition  suits  have  the  perfect  right  to  agree  to  nnb- 
uiit  the  questions  to  the  court,  on  issue  properly  joined,  and  thi*. 
judgii  ent  of  the  court  rendered,  on  such  issue,  according  to  law 
uud  evidence  and  not  according  to  any  conseut,  is  not  a  consent 
judgment. 

Parties  have  the  riglit  to  waive  delays  with  reference  to  submission  of 
their  causes  and  the  signature  of  judgments  therein,  without  im- 
pairing the  validity  of  the  proceedings.  After  judgment  in  parti- 
tion aud  proceedings  commenced  in  execution  thereof  by  adver- 
tisement of  the  sale,  a  seizure  under  exacutory  process  by  the 
mortgage  creditor  forms  no  obstacle  to  the  sale,  which  proceeds, 
subject  to  the  rights  of  the  creditor,  which,  as  shown,  pass  to  his 
debtor^s  share  of  the  proceeds. 

The  share  of  the  co-owner  under  a  partition  sale  is  only  ascertained 
after  deduction  of  his  share  of  the  costs  of  the  proceeding,  and 
the  mortgage  creditor  must  submit  to  such  deduction. 

B.  Beltramva,  C.  Oauthreauxet  ala.jp,  106. 

A  paitition  by  sale  of  promissory  notes  belonging  to  a  succession  un- 
der administration,  will  not  be  ordered  in  the  absence  of  proof  to 
show  that  such  a  mode  of  partition  is  the  only  convenient  one  un- 
der the  circumstances,  and  when  it  appears  that  such  a  sale  could 
injure  some  of  the  heirs  who  are  minors. 

The  most  convenient  and  the  speediest  mo<1e  of  affecting  a  partition 
among  the  heirs  of  a  saccession  under  administration,  of  past  due 
promissory  notes,  is  to  require  the  saccession  representative  to  en- 
force the  collection  of  the  same,  and  to  divide  the  proceeds  among 
the  heirs  according  to  their  respective  shares 

Halliday  et  oZ.  vs,  EaUiday  et  oif.,  p,  175.  . 
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Wlieu  a  part-owner  of  a  vessel,  suing  for  a  partition  and  account,  Um 
prayed  for  a  sale  of  the  ship,  he  cannot  on  appeal  complain  of  a 
decree  of  sale  made  in  conformity  to  the  prayer  of  his  own  peti- 
tion never  changed  or  amended. 

The  principles  apon  which  the  decree  herein  is  based  are  approved, 
and  with  the  correction  of  eiTor,  apparently  clerical,  in  allowance 
for  commissions  is  affirmed.        J,  Oteri  vs.  8,  Oteri  et  ah,  p.  408. 

PARTNERSHIP. 

Where  partnership  property  has  been  sequestered  by  one  of  the  part- 
ners to  prevent  devastation  and  irreparable  injury  by  the  other 
partner,  and  the  property  remains  in  judicial  custody,  this  other 
partner  cannot  have  the  sequestration  set  aside  on  bond  under 
article  279  <if  the  Code  of  Practice.  He  is  not  such  defendant  as 
is  contemplated  by  that  article.  The  sequestration  is  not  of  Iiik 
property,  but  of  the  property  of  the  partnership  in  which  he  has 
only  an  interest. 

A  sequestration  is  indivisible  so  long  as  the  propeity  to  lie  seized  is 
undivided.  The  release  on  bond  of  one  half  of  each  piece  of  pro- 
perty would  leave  the  other  half  of  each  piece  in  the  sheriffs 
hands,  and  as  that  officer  could  permit  no  interference  with  that 
the  release  would  be  a  vain  act. 

When  acts  of  preservation  are  necessary  to  be  done  at  once  on  seques- 
trated property  and  the  judge  has  issued  an  order  for  their  per- 
formance, a  writ  of  prohibition  will  not  issue  commanding  him  not 
to  execute  that  order.  The  judge's  first  duty  is  to  preserve  prop- 
erty in  judicial  custody. 

The  State  ex  rel.  Both  vtt.  Judge,  etc,  /i.  49. 

A  member  of  an  ordinary  partnership,  who  contracts  a  partnership 
debt  and  who  is  the  financier  and  business  mana^^er  of  his  firm, 
and  the  only  member  having  an  individual  credit,  should  he  pay 
this  debt  with  his  own  money  or  property,  could  not  legally  avoid 
such  payment  or  the  contract  connected  with  it,  on  the  ground  of 
error,  the  error  consisting  in  not  knowing  at  the  date  of  the  con- 
tract that  he  was  onlv  bound  for  his  virile  share  and  not  the  whole 
of  the  debt.  W.  B-  Schmidt  vh.  F.  £.  Foueher  et  oL^p.  93. 

The  following  clause  in  an  act  of  partnership  does  liot  attest  an  agree- 
ment binding  on  both  parties  that  the  partnership  should  continue 
at  the  death  of  one  of  the  partners  between  the  survivor  and  the 
heirs  of  the  deceased:  "  In  the  event  of  the  death  of  either  of  the 
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parties  to  this  act,  it  is  to  be  optional  with  the  survivor  whether 
said  co-partnership  shall  continue  or  nof 

Such  a  stipulation  does  not  create  an  agreement  equally  binding  on 
both  parties,  but  it  gives  all  the  advautage  to  the  survivor,  witli- 
out  auy  corresponding  right  to  the  heirs  of  the  deceased.  It  does 
not  comply  with  the  requirements  of  the  Civil  Code  touching  the 
right  of  continuing  a  partnership  after  the  death  of  one  or  more  of 
the  partners,  and  it  has  no  sanction  in  law.  Hence,  it  cannot  be 
enforced.  E,  J,  Hart  <&  Co,  vs.  Anger  &  Nieolj  p,  341 . 

Held,  that  plaintiff  was  and  remained  one-fourth  owner  of  ship  '*  8.  J. 
Oteri^  until  November  14,  1883,  at  which  date  his  interest  termi- 
nated by  his  voluntary  acceptance  of  the  return  of  the  price  which 
he  had  paid  for  said  interest. 

Held,  that  for  the  trips  made  by  said  ship  prior  to  August  24,  1883, 
when  the  firm  of  S.  Oteri  &  Bro.  was  dissolved  and  terminated,  he 
is  entitled  t^  accounting  of  profits  on  same  basis  as  had  \^^u 
always  customary  in  previous  transactions. 

Held,  that  after  the  termination  of  the  partnership,  plaintiff's  interest 
in  the  mercantile  ventures  of  buying  and  selling  fruit,  thereafter 
carried  on  by  S.  Oteri,  ceased;  and  that,  as  he  could  not  be  held 
for  losses  on  such  ventures,  he  cnnnot  claim  the  profit.  His  inter- 
est thereafter  was  confined  to  his  share  of  the  earnings  of  the  veM- 
sel  per  se.  As  these  have  not  been  kept  in  xuch  manner  ah  to 
enable  us  to  ascertain  their  actual  value,  and  as  this  is  the  fault  of 
defendant,  plaintiff  is  allowed  his  share  of  a  liberal  charter-price 
of  the  ship  during  that  period.  J,  Ot^H  vs.  S.  Oteri,  p.  40.S. 

PETITORY  ACTION. 

In  a  petitory  action  the  description  of  the  lands  in  suit,  by  sections 
and  townships  in  reference  to  United  States  surveys,  is  sufiScient. 
That  is  certain  which  can  be  made  certain. 

A  petition  charging  that  the  defendants  are  in  joint  possession  of  the 
lands  in  suit,  is  not  amenable  to  the  objection  that  it  does  not 
charge  what  portion  of  the  severAl  tracts  sued  for  is  in  the  separ- 
ate poBsetsion  of  any  of  the  defendants* 

Zottis  et  al.  vs.  Oirair  &tal8.,p.  723. 

When   in  a  possessory  action  the  parties  urge  claima  and  counter 

elaims  which  necessarily  involve  the  question  of  title,  and  are 

■    clear  incidents^  of  ownership,  an  •  issue  which  cannot  be  tried  in 

Hiich  an  action,  the  parties  will  be  relegated  to  the- petitory  action 

}is  a  necessary  step  to  a  pioper  adjudication  of  such  claims. 

71 
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C/Ourte  cannot  be  required  to  decide  coDti-oversies  by  piecemeals— a 
decision  of  the  fundamental  question  must  precede  a  discuBsioD  of 
rights  incident  thereto. 

Mrs,  H,  Huyghe  vs,  H.  Brinkman,  p.  896. 

PLEADINGS  AND  PRACTICE. 

An  amended  petition  which  purports  to  supply  omissions  in  general 
allegations  contained  in  the  original  petition,  and  to  correct  cleri- 
cal errors  in  other  allegations,  and  which  conclude  witli  a  prayer 
for  the  same  amount  of  money,  based  on  the  same  cause  of  actiou. 
does  not  alter  the  substance  of  the  demand,  and  is  therefore  ad- 
missible. 

R.  M.  Payne  w.  Bailrotid  and  Steamship  Company,  p,  164. 

The  joinder  of  an  action  against  one  defendant  for  damages  for  breach 
of  contract  with  an  action  against  another  defendant  for  damages 
resulting  from  a  tort,  is  not  good  ground  of  exception  where  the 
defendants  have  been  allowed  to  sever  in  their  defense  and  separ- 
ate trials  have  been  had  even  if  it  be  objectionable  where  there 
has  been  no  severance. 

It  is  not  mis-joinder  for  a  plaintiff  husband  to  sue  in  his  own  name  for 
money  expended  for  bis  wife^s  illness  caused  by  an  injury  to  her, 
and  for  damages  for  her  sufferings  caused  by  that  injury,  since 
these  damages  fall  into  the  community  of  which  he  is  the  head 
and  master.  L.  Holeah  vs.  Bailroad  Company  et  al.y  p.  185. 

Where  a  peremptory  exception,  sustained  below,  has  been  reversed  on 
appeal,  and  the  record  leaves  in  doubt  whether  a  trial  on  the  mer- 
its was  had,  the  cause  will  be  remanded  for  a  trial  thereof. 

J.  McDovgall  vs,  J,  Monlejsun  et  aU,,  p,  223. 

A  peremptory  exception,  which  goes  to  the  very  foundation  of  tlie 
suit,  such  as  the  alleged  nullity  of  the  citation,  should  be  decided 
in  Umine,  hence  it  is  bad  practice  in  a  court  to  refer  similar  excep- 
tions to  the  merits. 

If  there  is  no  citation  there  can  be  no  trial  on  the  merits,  hence  the 
injustice  of  subjecting  the  parties  to  the  trouble  and  expense  of 
introducing  evidence  on  the  merits,  when  eventually  the  case 
may  go  off  on  the  exception. 

A  judgment  against  an  absent  party  on  whom  citatioti  was  aerv6d 
through  his  alleged  attorney,  in  fact,  but  who  is  shown  not  to  be 
such  an  agent,  is  practically  against  a  party  who  is  not  legally  be- 
fore the  court,  and  is  therefore  a  nullity. 

A.  A,  Farmer  vs.  Hafley,  administrator , p,  232. 
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A  suit  in  revendication  of  real  estate  muBt  be  dismissed,  where  it  ap- 
pears that  prior  to  the  institution  thereof^  the  plaintiffs  have  sold 
all  their  interest  to  the  land. 

The  dismissal  of  such  suit  carries  with  it  that  of  an  intervenor  claim- 
ing the  same  property  as  plaintiff's  vendee,  the  more  so,  where  in 
terms  the  judgment  so  expressly  declares. 

Barron  vs.  J.  W,  Jaeoha  et  al.,  p.  370. 

Defenses  of  want  of  consideration ,  extinguishment  by  remission,  pre- 
maturity resulting  from  inexpiration  of  extension  of  time  granted, 
against  a  mortgage  note  sued  on,  are  inconsistent  and  inadmissible . 

An  injunction  <»n  those  grounds,  the  evidence  sustaining  neither,  is 
properly  dissolved. 

An  appeal  from  the  judgment  dissolving  is  frivolous,  and  damages  are 
allowable.  GiUzena*  Bank  V8,  N,  M,  Benachi,  p,  376. 

Exceptions  which  affect  the  very  foundation  of  the  suit  should  be  de- 
cided in  limine,  and  should  not  be  referred  to  the  merits. 

A  demand  for  the  payment  of  the  price  of  property,  which  is  in  fact 
an  action  for  the  specific  performance  of  a  contract  of  sale,  is  in- 
consistent with  a  demand  for  the  recisftion  of  the  sale  for  non- 
payment of  the  price,  and  on  a  timely  exception  by  defendant, 
plaintiff  should  be  required  to  elect  between  the  two  inconsistent 
demands.  B,  L.  Oochran  vs,  Mrs.  Violet  et  al,,p,  525. 

When  peremptory  exceptions  filed  in  limine  have  been  tried  and  over- 
ruled, and  answers  have  been  filed,  and  at  a  subsequent  term  the 
case  has  been  fixed  and  taken  np  and  is  on  trial  on  the  merits,  the 
Judge  has  no  authority  to  interrupt  said  trial,  and,  of  his  own  mo- 
rion, to  set  aside  the  former  judgment  on  exceptions  and  grant  a 
new  trial  thereof,  and  forthwith  to  hear  them  and  ronder  judg- 
ment thereon  sustaining  the  exceptions  and  dismissing  plain titf^s 
suit. 

The  exceptions,  as  such,  were  out  of  the  case,  and  the  judge  had  no 
more  authority  to  reinstate  and  try  them  as  exceptions^  than  he 
would  have  had  to  interpose  such  exceptions  originally. 

The  overruling  of  exceptions  is  not  res  judicata  on  the  subject  matter 
thereof  and  does  not  preclude  the  court  from  rendering  a  different 
ruling  when  the  same  matter  is  brought  up  anew  iu  proper  form, 
as  by  answer  to  the  merits;  but  this  principle  does  not  authorize 
the  Court  to  revive  a  defunct  exception,  and  by  sustaining  it,  de- 
feat and  deny  the  trial  on  the  merits,  which  has  been  regularly 
opened.  GuVoerhouse  et  al.  vs.  Marks,  p,  667. 
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Plaintiff's  \vant  of  authority  to  institute  suit  must  be  specially  urged 
by  way  of  exception  in  limine  litis,  or  it  will  not  prevail. 

Heirs  of  Mason  vs.  Mrs.  Layton  et  dl.,p.  675. 

Plaintiffs  seized  certain  movables  as  the  property  of  their  debtor.  A 
third  person  intervened  claiming  title  and  possession  under  trans- 
fer before  sale  and  asked  for  judgment  decreeing  him  to  be  the 
owner.  Plaintiff  answered  alleging  his  title  to  be  in  fraud  of 
creditors  and  simnlat^ed.  Before  trial  intervcnor  moved  to  strike 
out  all  the  allegations  except  those  showing  simulation  and  to  re- 
strict  the  issue  to  simulation  vel  nan.    The  case  was  so  tried. 

Held,  that  after  thus  accepting  and  submitting  this  issue  to  the  decis- 
ion of  the  court,  intervenor  cannot  now  dispute  plaintiff's  right  to 
raise  this  issue  otherwise  than  by  a  direct  action  in  declaration  of 
ntmulation,  even  if  otherwise  the  objection  was  tenable  as  to  al- 
leged simulation  of  sales  of  movables,  on  which  it  is  unnecessary 
to  express  an  opinion. 

In  such  a  proceeding  the  allegation  that  the  sale  attacked  embraces  all 
the  property  of  the  debtor,  is  a  sufficient  allegation  of  injury  t4i 
the  creditor. 

On  the  facts  of  the  case,  the  evidence  sustains  the  conclusions  of  the 
judge.  JS.  O.  SchUeder  vs.  L.  B.  Maritneg,  p.  847. 

It  is  unnecessary  that  all  joint  obligees  interested  in  the  enforcement 
of  a  joint  obligation,  should  be  joined  as  plaintiffs  in  a  suit  to  en- 
force it.  Anyone  may  sue  and  recover  thereon  to  the  extent  of 
his  interest  in  it.        Commissioners,  etc.,  vs.  Converse  et  als,,  871. 

The  charge  that  a  plaintiff  sues  in  two  capacities  that  are  inconsistent 
with  each  other,  should  be  taken  advantage  by  exception.  It  i^ 
too  late  after  judgment  and  by  motion  for  a  new  trial. 

Ashbey  vs.  Ashhey^  p,  9U2. 

The  object  or  purpose  of  a  suit  or  the  matter  in  dispute  should  be  de- 
termined not  by  the  prayer  of  the  petition  alone,  but  from  the 
body  of  the  petition  in  conjunction  with  the  prayer. 

Even  if  the  prayer  does  not  ask  in  plain  terms  the  decree  that  the  alle- 
gations of  the  petition  would  clearly  warrant,  such  omission  will 
not  prejudice  the  petitioner's  right  to  recover  on  the  averments  of 
his  petition,  where  they  are  sufficient  to  sustain  the  proper  action 
and  decree,  and  there  is  a  prayer  for  general  reliei'. 

Th^  State  ex  rel.  Levet  vs.  LapeyroUerie,  p.  912. 

A  decree  of  this  Court  reversing  a  judgment  of  the  district  court  re- 
jecting all  evidence  in  support  of  a  party's  demand,  on  the  ground 
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that  his  petition  set  forth  no  canse  of  action,  has  only  the  effect  of 
deciding  that  if  all  the  averments  of  said  petition  are  proved,  the 
party  is  entitled  to  some  relief. 

Where,  after  trial  on  the  merits,  certain  important  allegations  are  not 
proved,  the  case  is  in  no  manner  affected  by  our  former  decree, 
but  stands  on  its  intrinsic  merits. 

Flower,  Adm,  vn,  Mrs.  Noble,  etCfp,  938. 

PLEDGE. 

It  is  now  settled  in  jurisprudence  that  the  property  held  in  pledge  by 
a  creditor  may  be  seized  out  of  his  possession  by  another  creditor 
of  the  pledgee,  and  sold  subject  to  the  pledgee^s  claim. 

1  f  the  thing  pledged  is  a  promissory  note  the  pledgee  made  garnishee 
cannot  be  heard  to  urge  the  defense  that  the  note  is  only  accom- 
modation paper,  pledged  for  a  specific  pui^ose,  and  not  to  be  en- 
forced against  the  drawer  for  any  other  purpose,  as  such  defense 
conld  be  resorted  to  by  the  drawer  only  when  sued  on  the  note. 
KirJcpatriclc  <&  Go,  ve,  day  Oldham,  p.  553. 

Delivery  of  the  thing  pledged  is  essential  to  the  validity  of  the  con- 
tract of  pledge. 

What  constitutes  delivery  depends  on  the  nature  of  the  object  pledged 
and  on  the  circumstances  of  the  case. 

The  pledgee  need  not  always  have  manual  corporeal  possession  of  the 
thing  pledged. 

A  third  person  may  be  detainer  of  it  by  agreement  between  the  parties. 
C.  C.  8162. 

The  pledgor  may  have  possession  of  the  thing  pledged  for  account  of 
the  pledgee.  He  occupies  then  the  position  of  trustee  or  possessor 
ad  hoe. 

Under  a  cession  of  property  the  creditors  of  the  insolvent  do  not  ac- 
quire a  right  of  ownership  in  the  property  surrendered,  but  only 
the  right  of  possession  and  the  power  of  administration.  The 
ownership  remains  in  the  insolvent.    C.  C.  2178,  2182. 

If  among  the  assets  of  the  insolvent  there  be  a  thing  pledged,  the  pos- 
session of  it  does  not  pass  to  the  creditors,  being  vested  in  the 
pledgee.     No  man  can  transfer  a  greater  right  than  he  himself  has. 

The  obligation  of  pledge  is  contractual.  It  vests  in  the  creditor  the 
right  of  possession  and  of  privilege  on  the  thing  pledged.  The 
right  of  detention  being  as  much  a  part  of  the  security  as  the 
things  pledged  are  a  part  of  the  guaranty,  the  creditor  cannot  be 
deprived  of  same  by  the  voluntary  act  (bankruptcy)  of  his  debtor 
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nor  by  the  insolvent  laws  of  the  State.    The  obligation  of  cod - 

tracts  cannot  be  impaired. 
Notwithstanding  the  pledgor's  insolvency,  the  pledgee  can  proceed  to 

sell  the  pledge  in  the  wav  stipulated  by  the  contract. 
A  power  of  attorney,  coupled  with  an  interest,  is  not  revoked  by  the 

death  or  bankruptcy  of  the  principal.    Art.  3027  of  the  Civil  Code 

applies  to  a  gratuitous  mandate. 

Q.  Jacqtuft  vs.  His  Creditors,  p.  863. 
POLICE  JURY. 

Police  jaries  like  all  other  corporations  created  under  the  laws  of 
Louisiana,  are  artificial  beings  or  persons  who  can  act  only  in  the 
mode  prescribed  by  the  law  creating  them.  The  president  cannot 
stand  in  jadgment  for  the  police  jary,  without  special  anthoriisa- 
tion.  Affirming  Police  Jary  of  Ouachita  vs.  Mayor  and  Council  of 
Monroe,  38  Ann.  Huffpauir,  President,  etc,,  vs.  Wise,  p.  704. 

POLICE  POWER  OF  STATE. 

A  contract  entered  into  with  the  State  Board  of  Engineers,  under  Act 
No.  7  of  1884,  for  cutting  the  bends  and  straightening  certain  nav- 
igable watercourses  in  this  State,  the  expense  of  which  is  borne  by 
private  and  interested  individuals,  and  under  the  circumstances 
detailed  in  opinion,  is  a  private  enterprise  and  cannot  be  main- 
tained or  enforced  on  the  pretense  that  it  is  in  the  exercise  of  the 
police  power  of  the  State,  or  that  it  finds  sanction  in  the  levee 
laws  of  the  State.  Ohaffe  d  Sans  vs.  Trezevant  et  als,,  p.  746. 

POSSESSION. 

One  who  claims  property  by  inheritance  from  his  mother  and  at  her 
death  goes  into  possession  of  the  same  under  an  honest  belief  that 
he  is  the  sole  heir,  a  belief  founded  on  the  fact  of  his  brother — ^thc 
only  other  child  of  his  mother — having  joined  the  army  in  the  war 
between  the  States,  and  not  being  heard  from  thereafter  up  to  the 
death  of  the  mother,  an  interval  of  many  years,  is  a  possessor  in 
good  faitli.  As  such  possessor,  he  can  only  be  made  liable  for 
rents  from  judicial  demand,  if  evicted,  and  the  party  evicting  must 
pay  him  for  improvements,  to  extent  of  the  price  of  the  materials 
and  the  workmanship,  or  the  enhanced  value  of  the  soil,  and  if  the 
latt'Cr  is  not  proved  the  measure  of  reimbursement  must  be  con- 
trolled by  proof  of  the  former. 

Hutchinson,  Tutor,  vs.  Mrs.  A.  Jamison  et  als.,  p.  150. 
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lo  a  petitory  action  met  by  the  defense  of  the  prescription  of  ten  years, 
the  main  legal  discussion  involves  the  question  of  the  alleged  just 
title,  the  good  faith  and  the  length  of  time  of  the  defendant's  pos- 
session of  the  property  in  controversy.  The  legality  or  validity  of 
plaintiff's  title  is  a  question  of  secondary  consideration,  which 
comes  up  in  case  only  that  defendant's  plea  of  prescription  should 
not  be  found  good. 

A  just  title  is  one  which  in  form  and  Intent  is  translative  of  property, 
which  the  purchaser  acquires  from  one  whom  he  believes  in  good 
faith  to  be  the  true  owner. 

If  the  possession  begins  in  good  faith,  the  right  of  pleading  the  pre- 
scription of  ten  years  is  not  affected  or  impaired  by  the  fact  that 
the  possession  may  subsequently  have  been  in  bad  faith. 

Irregularities  and  defects  in  a  tax  deed,  which  is  prima  facie  valid,  and 
which  are  not  apparent  or  stamped  on  the  face  of  the  deed,  are 
cured  by  the  prescription  of  ten  years. 

Prescription  is  suspended  by  the  minority  of  the  parties  against  whom 
it  is  pleaded.  Heuce,  if  it  appeiFrs  from  the  record  that  the  party 
to  be  affected  by  the  plea  of  prescription  was  a  minor  a  short  time 
before  the  time  at  which  it  must  have  begun  to  run,  and  if  the  re- 
cord does  not  show  the  precise  time  at  which  he  obtained  his  ma- 
jority, the  cause  will  be  remanded  for  trial  of  that  issue. 

B.  B.  Barrow  et  al,  vs.  Mrs.  M.  Wilson  et  als.,  p.  209, 

An  action  to  annul  a  judgment  must  be  brought  within  a  year  of  its 
rendition  where  the  suit  is  based  upon  alleged  frauds  or  ill-prac- 
tices, or  within  a  year  of  the  discovery  of  the  same. 

Where  a  party  is  duly  notified  of  such  alleged  frauds  and  ill -practices, 
orally  or  by  writing,  as  by  means  of  a  petition  duly  served  on  him, 
and  refuses  to  believe  the  oral  communication  or  to  read  the  writ- 
ten notice,  he  will  be  bound,  he  will  l)e  held  to  be  duly  notified  as 
if  be  had  in  fact  taken  thorough  personal  cognizance  of  the  infor- 
mation imparted.  Mrs.  A.  Bory  tm.  K.  K.  Knox^p,  379.  ' 

DitipiS9al  of  a  suit,  on  motion  of  defendant's  counsel,  because  of  failure 
of  plidntiff  to  furnish  bond  for  costs  as  required  by  an  oider  of  the 
courty  does  not  constitute  such  voluntary  abandonment  by  plain- 
tiff as  will  defeat  the  operation  of  the  salt  to  interrupt  prescription. 
8,  Belden  vs.  Slaughterhouse  Co.,  p.  391. 

G^ood  faith  purifies  the  title  of  its  defects  and  causes  the  possessor  un- 
der a  just  title  to  be  preferred  to  the  true  proprietor  who  has  i-e- 
raained  so  long  neglectful  of  his  rights. 
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That  there  is  no  defect  stamped  on  the  face  of  the  deed  in  what  i* 
meant  by  valid  in  point  of  form. 

A  posaeasor  cannot  be  deprived  of  pleadiny^  prescription  because  he 
might,  by  inquiry  and  careful  lamination,  discover  that  bis  ven- 
dor had  no  title. 

A  title  defective  in  form  cannot  be  the  basis  of  prescription.  By  tbiM 
is  meant  a  title  on  the  face  of  which  some  defect  appears,  and  not 
one  that  may  be  found  defective  by  circumstances,  or  evidence 
dehors  the  instrument. 

If,  upon  examination  of  the  recitals  contained  in  a  deed,  they  prove 
erroneooBy  this  would  only  be  an  error  of  fact,  and  would  not  pre- 
vent the  possessor  under  it  from  pleading  prescription. 

Mrs.  Pattison  vs.  Dr.  M<don4ry,  p,  885. 

An  acknowledged  account  is  barred  only  by  the  prescription  of  ten 
years.  J.«fc&fy  tw.  .luAftny,  ;>.902. 

PRINCIPAL  AND  AGENT. 

As  a  general  rule,  the  knowledge  of  tlie  agent  is  the  constructive 
knowledge  of  the  principal. 

Where  an  agent  acts  in  double  capacity,  as  in  case  a  president  of  a 
bank  contracts  on  the  part  of  the  bank  with  himself  as  nu  indi- 
vidual, or  as  the  representative  of  a  firm  of  which  he  is  a  member, 
if,  in  such  transaction,  the  president  of  the  bank  is  faithful  to  the 
interests  of  the  bank,  his  principal  and  his  action  is  favorable  t4» 
the  bank,  his  knowledge  of  any  material  fact  bearing  on  the  valid- 
ity of  the  contracts  such,  for  instance,  as  his  own  or  his  firm's  in- 
solvency, will  be  held  to  be  the  knowledge  of  the  bank.  If,  on 
the  contrary,  the  agent  or  bank  president  acts  only  for  his  own  or 
his  firm's  benefit,  regardless  of  the  interests  of  the  bank,  his 
knowledge  will  be  not  regarded  as  the  knowledge  of  the  bank. 
Seixas,  Syndic,  vs.  CiHeeMt*  Bank,  p.  424. 

.Junsprndenoe  has  discarded  the  former  stringent  rale  which,  made 
agents  of  foreign  principals  personally  liable  on  coatracts  exe< 
cuted  by  them  in  that  capacity,  without  any  diatinctioQ  whether 
they  describe  themselves  in  the  contract  as  agents  or  not. 

In  suits  against  agents  to  make  thexxx  thus  responsible,  courts  must  en- 
deavor to  ascertain  from  the  nature  and  tenor  of  the  conti-act,  to 
which  of  the  parties  credit  was  given,  and  they  will  be  guided  by 
the  rule  that  the  agent  of  a  foreign  principal  is  not,  as  a  question  of 
law,  personally  liable  on  every  contract  made  for  his  principal.    It 


INDEX.  1057 

PRINCIPAL  AND  AGENT— Continued. 

is  rather  a  question  of  fact  in  each  case  to  be  ascertained  by  the 
terms  of  the  particular  contract  and  the  surrounding  circum- 
stances. 

To  avoid  personal  liability  on  a  contract  made  for  his  principal,  the 
agent  must  disclose  his  agency  as  well  as  his  principal,  either  at 
the  time  that  the  contract  is  entered  into  or  when  he  is  sued  hk 
personally  liable  thereon. 

In  a  contract  of  affreightment,  which  contains  on  its  face  the  fact  of 
the  agency  and  discloses  by  its  terms  the  principal  for  whom  it  is 
executed,  the  agent  will  be  exonerated  from  personal  liability. 
J".  IT,  Maury  dt  (h,  vs.  L.  Banger  d  Co,,  p,  485. 

A  power  of  attorney  is  revoked  by  the  interdiction  of  the  principal, 
but  continues  in  force  until  the  judgment  to  that  effect  has  been 
rendered.  The  mandate  does  not  expire  by  the  seclusion  of  the 
principal  or  his  confinement  for  treatment  in  an  insane  asyhnn ; 
but  it  does  by  the  rechision. 

The  word  seclusion,  found  in  Art.  .'1027,  R.  C.  C,  line  5th,  should  he 
read  reclusion.  It  was  introduced  in  the  Code  of  1825  by  the  com- 
pilers. In  case  of  discrepancy  between  the  French  and  English 
texts,  the  former  prevails. 

RecluBuyn.  means  incarceration  under  a  sentence  to  undergo  an  infamouK 
punishment,  carrying  civil  degi*adation  in  a  house  of  forced  labor. 
Sedugion  means  a  voluntary  confinement  or  retreat  from  social  life. 

Ignorance  of  the  revocation  of  a  power  of  attorney  will  protect  an  in- 
nocent third  party  dealing  in  good  faith  with  the  agent  as  such. 

N,  JB.  Phelps  vs.  Beiniichy  p.  547. 
PRIVILEGES. 

The  lien  of  the  unpaid  vendor  of  cotton,  when  enforced  in  five  days,  is 
superior  to  that  of  the  holder  for  value  of  a  bill  of  lading  for  the 
cotton. 

Although  the  vendee  of  the  cotton  has  put  it  on  shipboard,  and  has 
drawn  his  bill  of  exchange  against  it,  and  the  bill  of  exchange 
with  bill  of  lading  attached  was  bought  by  an  innocent  party  for 
full  value  who  has  had  the  bills  endorsed  and  delivered  to  him, 
yet  if  the  vendor  has  not  been  paid  and  he  pursues  his  vendee  and 
the  cotton  within  the  five  days  allowed  him,  he  must  prevail  over 
the  holder  of  the  bill  of  lading. 

The  vendor's  lien  on  cotton  for  five  days  yields  to  nothing  unless  it 
may  be  to  a  warehouse  receipt  which  has  been  pledged  as  collat- 

T9 
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eral  for  money  borrowed,  and  not  to  tliat  anieas  the  receipt  ha^^ 
been  paraphed  before  issue  "  for  hypothecation.'' 

Harris,  Parker  d  Go,  vs,  A.  O,  Nicolopulo, p.  12. 

If  a  vecdor  of  parts  and  pieces  of  machinery  of  a  sugar  mill,  which 
are  detachable,  permit  them  to  be  sold  confusedly  with  the  mass  of 
machinery  and  the  sugar-house,  without  provoking  a  sepiirati'  ap- 
praisement of  them,  he  loses  his  privilege  upon  them. 

A  vendor  of  such  pieces  of  machinery  has  no  privilege  npou  the  sui;ai- 
house  and  the  acre  of  ground  od  which  it  stands  and  the  other 
machinery  in  it,  and  if  he  ignores  the  privilege  he  has  and  sets  np 
and  attempts  to  enforce  the  privilege*  he  has  not,  he  will  lose  that 
which  he  hns  and  will  be  remediless. 

Scannell  <&  La/aye  rs,  B.  Beauvais^  p.  217. 

The  furnisher  of  machinery  and  materials  for  a  vacuum  pan  apparatus 
in  a  sugar-house  which  are  removable,  acquires  no  privilege  for  the 
price  thereof  on  the  sugar-house,  all  the  machinery  therein  and  on 
tlie  one  acre  of  land  on  which  it  is  situated ;  the  law  restricts  \\h 
pnvilege  to  the  machinery  and  other  things  which  he  has  sold  to 
the  owner  of  the  sugar-house.  The  decision  in  Scaunell  &;  La- 
fay  e  vs.  Beauvais,  38  Ann.,  affirmed. 

Shakspeare,  Smith  d  Co,  vs.    Ware,  p,  57(1. 

A  sold  machinery  to  B  with  obligation  and  guarantee  to  erect  same, 
and  that  it  should  possess  a  specific  working  capacity,  .\fter  hav- 
ing made  advances  to  A,  B  refused  to  accept  the  mill  because  not 
complying  with  conditions  of  sale,  and  claimed  from  A  reimburse- 
ment of  advances.  Thereupon,  A,  B  and  C  made  a  contract  by 
which  C  agreed  to  be  substituted  as  purchaser  in  place  of  B,  aini 
A  agreed  to  accept  him  as  such  substitute  and  to  release  B,  and 
C,  with  the  guarantee  of  A,  agreed  to  repay  to  B  the  amount  of 
his  advances  to  A.  Held,  that  B  was  not  the  vendor  of  the  ma- 
chinery  to  C,  and  was  not  entitled  to  vendor's  privilege  for  the 
sum  agreed  to  be  paid  to  him. 

Olaycomh  d  McNeely  vs,  Bisbee  et  als.,  p.  575. 
PROHIBITION. 

In  applications  for  the  writ  of  prohibition  against  inferior  courts,  we 
must  necessarily  act  on  the  state  of  facts  existing  at  the  time  of 
the  application.  If  the  particular  grievance  complained  of  no 
longer  exists,  there  is  no  longer  any  need  of  the  relief  sought. 
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All  application  for  a  prohiliition  to  an  inferior  judge,  based  on  an  al- 
leged usurpation  of  jurisdiction,  in  that  the  suit  or  a  former  or 
similar  suit  had  been  transferred  from  the  same  judge  to  the 
United  States  Court  and  was  still  pending  there,  must  be  denied 
if  It  appear  that  tlie  transferred  suit  has  been  dismissed  from  the 
United  Stat^^s  (.'ourt  prior  t-o  tlie  application  for  the  prohibition. 
The  State  ex  reL  Davidson  vs.  Judge,  etc.,p,  178. 

All  application  for  a  prohibition  will  not  be  considered,  unless  a  plea 
to  the  jurisdiction  has  been  first  filed  and  overruled  in  the  lower 
court.  The  State  ex  reL  Girardey  va,  Steele  et  al,  p,  569. 

Exceptions  to  the  form  of  proceedings  do  not  draw  in  question  the 
jurisdiction  of  the  court. 

It  is  not  until  an  exception  to  the  jurisdiction  of  an  inferior  court  has 
been  filed  and  illegal!}*  overruled  that  a  prohibition  lies  from  this 
Court.  The  State  ex  reL  Smith  vs.  Judge,  etc., p.  920. 

In  an  application  for  writs  of  certiorari  and  prohibition,  the  complaint 
of  the  relator  that  the  inferior  court  has  issued  an  unwarranted 
execution  against  his  property,  will  not  be  favorably  entertained 
by  the  Supreme  Court,  if  the  record  shows  that  the  relator  had 
himself  previously  submitted  to  the  court  a  qua  the  question  of 
the  alleged  illegality  of  the  execution  which  he  resists  by  means 
of  an  injunction. 

The  State  ex  reL  Gooch  vs.  Justice  of  the  Peace,  p.  968. 

PUBLIC  OFFICERS. 

An  agreement  entered  into  between  two  rival  candidates  for  a  public 
ofiice,  whereby  each  one  of  them  undertakes  and  binds  himself  to 
pay  the  other,  in  case  of  his  own  election,  one-half  of  the  net 
profits  of  the  office,  for  the  term,  is  in  violation  of  good  order  aud 
public  policy,  subversive  of  the  best  interests  of  society,  has  a 
tendency  to  destroy  the  safeguards  of  the  ballot-box  and  cannot 
be  enforced  by  the  courts.  J.  N.  GJover  vs.  Taylor,  p.  634. 

RECUSATION. 

Prohibition  lies  against  a  judge  who  takes  juiisdiction  to  decide  a 
plea  of  recusation  against  himself,  on  the  ground  that  he  had 
been  employed  as  advocate  in  the  cause. 

A  rule,  taken  in  a  cause  in  which  final  judgment  has  been  rendered, 
calling  defendant  to  show  cause  why  a  writ  of  capias  ad  satisfac- 
iendum  should  not  issue,  and  why  he  should  not  pay  the  judgment 
or  be  sent  to  prison,  is  a  proceeding  in  the  same  cause,  and  the 
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judge  who  has  been  employed  as  advocate,  even  before  ihe  judge- 
ment, is  subject  to  recusation.  Nor  is  the  case  aflfected  by  the  fact 
that  he  had  been  the  counsel  of  the  party  who  claims  his  recasa- 
tioi).  The  State  ex  rd.  Trimble  vs.  Judge,  etc.,  p.  247. 

It  is  the  duty  of  a  judge  recusing  himself  upon  grounds  other  than 
personal  interest  in  the  suit,  to  appoint  a  lawyer,  having  the  quati- 
tieations  of  a  judge,  of  the  district  in  which  the  recused  case  is 
pending;  and  if  no  lawyer  can  be  obtained  at  the  term  of  the 
court  at  which  the  recusation  is  declared,  the  judge  shall  immedi- 
ately appoint  some  judge  of  an  adjoining  district  to  try  the  case 

In  the  event  the  recused  cause  shall  not  have  been  tried  within  nine 
months  from  tlie  date  of  the  recusation,  it  shall  be  the  duty  of  the 
district  judge  to  order  the  transfer  of  the  case  to  the  district  court 
of  the  nearest  parish  in  the  adjoining  district,  the  judge  of  wbicli. 
is  competent  to  try  the  case. 

In  case  of  such  transfer  of  the  suit,  the  judge  of  the  court  tu  which 
the  transfer  is  made  has  as  full  and  complete  authority  and  jariii- 
tion  over  the  same  as  if  it  had  originated  in  that  jurisdiction. 

The  State  ex  rel.  Gates  vs.  Judge,  p.  452. 

Under  the  provisions  of  Act  No.  40  of  1880,  the  judge  of  an  adjoining 
district,  who  is  called  to  try  a  cause,  in  which  the  presiding  judge 
is  recused,  acts  pro  hac  vice  and  in  that  court,  and  during  the  time 
he  is  thus  engaged  in  the  performanr>e  of  duty,  the  presiding 
judge  is  displaced. 

The  judge  of  an  adjoining  district  thus  appointed,  has  no  authority  to 
grant  an  order  at  chambers  within  his  own  judicial  district,  and 
in  his  capacity  as  judge  of  the  latter,  transferring  the  suit  to  au 
adjoining  district.     Such  an  act  is  a  nullity. 

J.  O.  Halphen  vs.  Oilbeaii  et  di,,  p.  724. 

REGISTRY. 

The  unpaid  price  of  sale  of  movable  property,  unless  it  be  specially 
provided  to  the  contrary,  is  secured  by  vendor's  lien. 

A  sale  and  counter-letter  of  movable  property,  recorded  in  the  con- 
veyance office  in  which  transfers  and  contracts  relative  to  real  es- 
tate alone  are  required  to  be  registered,  are  not  notice  (o  third 
persons  equivalent  to  knowledge. 

McOann  &  Son  vs.  Bradley,  p.  482. 

REMOVAL  TO  U.  S.  COURT. 

A  suit  upon  an  account  by  a  commercial  firm  of  Missouri  against  a 
commercial  firm  of  this  State  and  the  members  thereof  in  soUdOj 


INDEX.  lOBl 

REMOVAL  TO  IJ.  S.  COURT-Continued. 

preseuto  a  diugle  controversy,  which  is  removable  to  the  U.  S. 
Courts  by  parties  on  either  side ;  but  all  the  parties  on  tlie  same 
side  must  concur  in  the  application,  and  one  defendant  cannot  re- 
move in  opposition  to  the  wish  of  his  co-defendants.  In  this  case 
one  pai-tner  of  defendant  firm  claimed,  while  the  other  opposed, 
the  removal,  and  the  application  was  properly  denied. 
In  a  second  application,  the  defendant  Trager  alleged  that  there  was 
a  separate  controversy  between  himself  on  the  one  side  and  his  co- 
defendants  and  plaintiffs  on  the  other,  and  asked  a  removal  on 
that  ground.  We  find  no  such  controverey  presented  on  the  rec> 
ord,  and  the  judge  did  not  err  in  refusing  the  removal. 

Fusz  <&  Buckner  V8,  Trager  dt  Noble,  p.  173. 

To  entitle  a  party  to  a  removal  to  the  United  States  Circuit  Court, 
there  must  exist  in  the  suit  a  separate  and  distinct  cause  of  action, 
upon  which  a  separate  and  distinct  suit  might  properly  have  been 
brought  and  complete  relief  afforded  as  to  such  cause  of  action,  with 
all  the  parties  on  one  side  of  that  controversy  citizens  of  different 
States  from  those  on  the  other. 

To  say  the  l^ast,  the  case  must  be  one  capable  of  separation  into  parts, 
so  that  in  one  of  the  parts  a  controversy  will  be  presented  with 
citizens  of  one  or  more  States  on  one  side,  and  citizens  of  other 
States  ou  the  other,  which  can  be  fully  determined  without  the 
presence  of  any  of  the  other  parties  to  the  suit,  as  it  has  been 
begun.  8uoce89ion  of  Kate  Townsend  vs.  8yke8  et  aL,  p.  410. 

RES  JUDICATA. 

A  nm/uUimus  will  issue  to  compel  a  railroad  company  to  allow  the  trans- 
fer, on  its  books,  of  shares  in  the  name  of  the  relator,  when  it  is 
established  that  a  party,  to  whom  the  company  says  the  stock  be- 
longs in  part,  has  been  finally  adjudged  not  to  have  any  interest 
therein. 

The  judgment,  although  foreign,  having  acquired  tlie  force  of  res  judi- 
cata^ must  be  given  that  effect.  On  a  charge  that  it  is  erroneous, 
tluH  Coui*t  will  not  go  behind  it  to  test  its  correctness. 

The  State  ex  rel.  Plaisent  vs,  BaUroad  Go,,  p  312. 

A  final  judgment  rejecting,  on  the  ground  of  prescription  of  four  years, 
an  action  by  a  minor  against  his  tutor  for  acts  of  the  tutorship, 
cannot  sustain  the  plea  of  res  adjudicata  to  a  subsequent  action  be- 
tween the  same  parties  for  an  account  of  the  usufruct  by  the  sur- 
viving parent  of  the  property  of  his  child,  after  the  termination  of 
the  usufruct.  R,  L,  Cochran  vs,  Mrs,  Violet  et  ah,  p,  525. 
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In  I'ivil  lictions  the  verdict  of  the  jury,  like  a  judgment,  forms  the  au- 
thority of  the  tiling  adjudged  upon  all  matters  and  demands  set 
up  in  the  pleadings;  and  it  is  not  required  that  the  verdict  should 
contain  a  statement  of  all  the  considerations  which  led  the  jury  to 
find  a  general  verdict. 

Thus,  the  jury  in  finding  a  verdict  in  favor  of  plaintiff  in  fall  of  his  df- 
mand  against  parties  who  are  sued  as  partners,  need  not  say  that 
they  found  the  existence  of  the  ]>artnership,  although  the  same 
may  be  especially  denied  as  a  means'  of  defense. 

The  silence  of  the  jury  on  a  reconventional  demand,  when  they  return 
a  general  verdict  in  favor  of  plaintifi",  will  be  construed  as  a  rejec- 
tion of  said  demand. 

The  same  construction  will  be  applied  to  a  privilege  prayed  for  by 
plaintiff.  Shakspeare,  Smith  dt  Co,  vs.  Ware,  p.  570. 

When  the  defendant  in  a  suit  files  a  plea  to  the  jurisdiction  of  the 
court  and  the  plea  is  overruled  and  a  judgment  rendered,  and  no 
appeal  is  taken,  the  question  of  jurisdiction  becomes  res  adjitdicaUi, 
and  the  judgment  cannot  in  a  collateral  proceeding  be  treated  as 
an  absolute  nullity  for  want  of  jurisdiction  in  the  court-rendering  it. 
Tutorship  of  Minor  Heirn  of  Byland,  p,  756. 

It  appearing  from  the  unambiguous  language  of  a  written  compromise 
made  the  basis  of  a  judgment,  that  the  terms  thereof  did  not  em- 
brace the  thing  demanded  in  a  subsequent  suit,  the  plea  of  res  jmli' 
cata  is  overruled. 

Amount  of  attorney's  fee  fixed  according  to  the  circumstances  of  a  par- 
ticular case.  Stieeesition  of  J.  L,  Sterryy  p,  S54. 

REVOCATORY  ACTION. 

In  a  revocatory  action  three  things  are  requisite  to  maintain  it — ^frand 
on  the  part  of  the  vendor,  knowledge  on  the  part  of  the  vendee, 
and  actual  injury  to  the  other  creditors. 

Knowledge  may  be  express  or  constructive. 

SetJCdSj  Syndic,  vs.  Citizens*  Bank,  p,  424. 

Where  a  judgment  creditor  resorts  to  a  revocatory  action  to  annul  a 
sale  made  by  his  debtor,  on  the  ground  of  fraud,  such  debtor  and 
vendor  in  the  contract  H.<^sailed  is  a  necessary  party  to  the  suit. 

S,  Black  vs,  BordeUm,  Tutor,  p.  696. 

SALE. 

Parties  offering  goods  and  wares  on  the  market,  through  brokers 
whom  tlie>  employ  as  their  agents  for  such  purposes,  are  bound 
for  all  the  stipnlations  made  in  tlieir  behalf  by  their  said  agents. 
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This  obligation  includes  guarantees  that  perishable  goods  will 
keep  good  and  merchantable  during  a  certaiu  period  of  time. 

Goods  of  a  uniform  natore,  such  as  manufactured  liquid  goods,  for  in- 
stance syrup,  which  are  sold  to  be  delivered  in  separate  packages, 
may  be  returned  as  unmerchantable,  even  though  some  of  \\itr 
packages  have  tiie  appearance  of  being  good  and  souud. 

The  redhibitory  defects  of  such  goods  cannot  be  tested  under  the  rule 
of  law  which  provides  that  the  vice  of  one  of  several  things  sold 
together,  gives  rise  to  the  redhibition  if  all  of  the  thinffw  wvvv 
matched,  such  as  a  pair  of  horses ;  but  it  must  be  governed  by  the 
principle  which  releases  the  purchaser  from  his  contract  when  it 
appears  that  the  defect  of  the  thing  sold  renders  its  use  so  incon- 
venient as  to  justify  the  conclusion  that  he  would  not  have  pur- 
chased it  had  he  known  of  the  vice. 

Flush,  Preston  dt  Co.  vs,  American  Glucose  Co.,  p,  4. 

The  conveyance  of  property  in  the  form  of  a  sale  does  not  vest  the 
ownership  in  the  apparent  buyer  if  the  deed  was  really  intended 
bv  both  parties  to  be  a  mortgage. 

The  answers  of  one  of  the  parties  to  interrogatories  on  fnctB  and  ar- 
ticles propounded  by  the  other,  are  equivalent  to  a  counter -letter 
and  have  the  same  force  and  effect.  They  are  unquestionably  ad- 
missible in  evidence.  L.  A,  Crozier  vs,  W.  H.  Bagan,  p,  154. 

When  parties  really  intend  to  create  a  mortgage  for  tlie  security  of  an 
existing  or  contemplated  debt  and  adopt  the  form  of  a  sale  with  a 
counter-letter  which,  taken  together,  exhibit  such  intention,  tiie 
contract  will  be  construed  as  a  mortgage  and  effect  will  be  given 
to  it  accordingly. 

But  when  the  act  of  sale  and  the  counter-letter  both  concur  in  assert- 
ing that  it  is  a  sale,  the  latter  containing  the  agreement  tliat  the 
vendor  may  redeem  within  a  given  time,  it  must  be  held  to  be  a 
sale  with  the  right  of  redemption,  and  if  the  right  is  not  exercised 
within  the  time  agreed  on  it  is  lost  forever. 

When  the  vendee  or  his  representative,  he  being  dead,  attempts  to  sell 
the  land  before  the  expiration  of  the  time  for  redemption,  and  the 
vendor  injoins  the  sale  on  other  grounds  and  the  time  expires  be- 
fore the  trial  of  the  suit,  the  defendant  will  be  mulcted  in  costs 
that  wei-e  incurred  before  the  expiration  of  the  time. 

A,  i).  Henkel  vs.  Sheriff  et  aL^p.  271. 

A  contract,  evidenced  by  an  act  of  sale  and  a  counter-letter,  which 
together  show  that  the  sale,  made  part  cash  and  part  on  time,  al- 
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tlioagh  not  designed  by  the  parties  to  be  absolutely  final  and  con- 
clusive, but  intended  to  enable  the  vendor  to  use  the  notea  in  hi8 
business,  the  title  to  be  put  back  in  the  vendor^s  name  as  soon  as 
the  notes  issued  are  retired  and  returned  to  the  purchaser  and 
drawer,  does  not  establish  a  simulation,  but  a  real  transaction,  by 
which  the  title  pissed. 
Purchasers  of  such  notes,  for  a  valid  consideration  and  before  matur- 
ity, are  entitled  to  recover  the  amount  thereof,  with  lien  on  the 
property  sold.  MeCann  d  Son  v«.  ff,  Bradley,  p.  482. 

A  sale  cannot  be  annulled  by  an  opposition  to  a  distribution  of  the 
proceeds  of  the  sale.  When  a  sale  is  real,  a  direct  revocatory  ac- 
tion must  be  brought  for  its  annulment. 

When  there  is  opposition  to  the  distribution  of  the  proceeds  on  a  bare 
allegation  of  fraud,  colluHion,  etc.,  in  making  the  .sale,  the  Court 
will  not  delay  the  distribution  until  it  shall  suit  the  pleasure  of  the 
opponent  to  institute  a  propei'  action  to  annul  it,  unless  he  haH 
used  Rorae  conservatory  process  U>  prevent  the  distribution. 

Succession  of  Auger ,  p.  492. 

An  heir,  or  the  transferree  of  an  heir,  acquires  the  right  the  decedent 
possessed,  to  sue  for  the  resolution  of  a  sale  for  the  non-payment 
of  the  purchase  price ;  but  same  is  necessarily  restricted  to  the 
interest  of  such  heir  or  transferree. 

A  right  to  sue  for  the  enforcement  of  a  vendor's  lien  is  different  from 
that  to  sue  for  the  resolution  of  a  sale;  and  the  former  is  not  an 
auxiliary  of  the  latter.  This  right  does  not  pass  to  the  purchaser 
of  the  vendor's  notes,  unless  there  be  a  special  contract  to  that 
effect. 

Neither  the  heirs  of  a  deceased  person  nor  the  transferree  can  sue  for 
the  resolution  of  a  sale  until  previous  tender  has  been  made  of  the 
outstanding  purchase  notes,  and  such  part  of  the  price  aa  may 
have  been  paid  by  the  purchaser. 

Such  a  tender  is  a  condition  precedent  to  the  institution  of  the  suit. 
Heirs  of  Castle  vs.  Mrs,  Floyd  et  ah.,  p.  588. 

There  can  be  no  contract  of  sale  without  a  fixed  price.  Where  the 
consideration  of  a  contract  called  by  the  parties  a  sale.  Is  that  the 
transferree  of  the  property  shall  settle  a  certain  debt  of  the  vendor 
on  the  most  advantageous  terms,  without  any  sum  being  named, 
and  the  transferree  takes  possession  of  the  property  and  settles 
the  debt  and  records  his  title,  though  the  contract  cannot  be  re- 
garded a  sale,   yet  a  creditor  of  the  vendor  or  transferor,  who 
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seizes  the  property,  must  first  pay  out  of  the  proceeds  to  the 
transferree  in  said  contract,  in  possession,  the  amount  that  he, 
the  transferree,  had  paid  in  settling  the  debt  of  the  transferor  or 
vendor.  J,  8.  Prude  v$,  B,  G.  Morris  et  aL,  p.  767. 

SEIZURE. 

The  seized  debtor  has  not  the  right  to  point  out  property  to  be  seized 
when  the  creditor  who  prosecutes  the  execution  of  the  judgment 
has  a  privilege  or  mortgage  on  the  debtor's  property. 

The  seizure  of  immovable  property  is  not  invalidated  by  the  failure  to 
serve  notice  of  seizure  on  the  tenants.  Pipkin  vs.  Sheriff,  86  Ann. 
782,  affirmed.  Mrs,  Lambeth  vs.  SenteU  et  afo.,  p.  691. 

SIMULATION. 

When  a  sale  is  a  mere  simulation  it  may  be  disregarded  and  be  treated 
as  a  nullity  by  a  creditor  of  the  seller,  but  when  the  sale  is  real, 
however  fraudulent,  the  creditor  cannot  seize  the  property  in  the 
possession  of  the  buyer,  but  must  resort  to  'the  revocatory  action. 
And  this  rule  is  applicable  to  the  sale  of  movables  as  well  as  im- 
movables. J.  C,  Johnson  vs.  Kingsland  d  Ferguson^  p.  248. 

In  a  direct  action  to  revoke  a  sale,  containing  the  i*equisite  averments 
and  prayer  for  the  revocatory  action,  and  where  the  sale  is  alleged 
to  be  '*  simulated  and  fraudulent,  ^  the  judge  is  authorized  t4> 
grant  the  relief  if  the  evidence  establishes  either  simnlatioTi  or 
fi-aud,  or  both.    Affirming  Johnson  vs.  Mayer,  90  Ann.  1208. 

W.  M(Mkesyvs.  T.  SchuU  et  al.,  SSo. 

In  a  case  of  doubt,  where  the  circumstances  are  suspicious,  this  Court 
will  not  reverse  the  conclusion  decreeing  the  simulation  of  a  sale 
of  the  judge  a  quo^  who  saw  »^*{  heard  the  witnesses. 

Olaycomb  &  McNeely  vs.  Bishee  et  als.,  p.  575. 

This  suit  is  an  attack  by  a  creditor  upon  titles  of  third  persons,  on  the 
ground  that  they  are  pure  simulations,  and  that  the  property  be- 
longs to  the  debtor  and  is  subject  to  his  debts. 

On  the  evidence  the  simulation  is  not  established  to  our  satisfaction. 

Toddi  Curator,  vs.  LarUn  et  al.,  p.  672. 

In  a^  jftctiou  in  damages  .for  slander,  tbe  ouly  possible  defen.ses  ^re: 
..  either  a  denitU  or  a  jusUfioationf  or  a  confession,  utider  mitij^tiug 
circumstances.    There  is  no  such  thing  in  law  as  a  half-way  justi- 
fication.   An  answer  which  sets  forth  all  these  defenses  equivo- 
cates and  is  inconsistent. 
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Drnnkenness  is  not  a  defense  to  such  an  action,  though  it  may  {mt- 
hapB  be  a  matter  in  mitigation. 

Neither  is  apology,  unless  accepted,  to  operate  a  release  from  respon  - 
sibility. 

Whatever  be  the  provocation  under  which  one  acts,  who  uttters  ahn- 
sive  and  defamatory  epithets,  it  cannot  be  imputed  to  the  party 
injured,  who  did  not  participate  or  is  not  connected  with  it. 

The  unauthorized  use  of  opprobrious  epitliets  which  reflect  upon  and 
bring  into  contempt  and  disrepute  the  honor  of  a  female  of  good 
!»ocial  standing,  implies  malice,  as  slanderous  per  se,  and  suffices  to 
maintain  an  action  in  damages  without  proving  special  damage. 

Although  injuries  to  the  feelings,  and  to  one's  social  jwsiiian,  be  not 
susceptible  of  precise  adjustment,  still  they  are  recognized  as  a 
legitimate  ground  for  the  recovery  of  reuHoiiable  indemnity,  under 
the  exceptional  features  of  each  case. 

\Yhere  excessive  damages  are  allowed,  they  may  be  reduced  on  appeal. 

Mrs.  C.  WilUamit  V8,  D.  AfcManuJt,  p,  161. 
SUCCESSIONS. 

After  a  succession  has  been  fully  administered,  all  its  debt-s  paid,  and 
nothing  remains  in  the  administration  except  the  property,  the 
purposes  of  the  administration  are  fully  accomplished,  and  the 
heirs,  all  and  singly,  have  an  absolute  right  to  require  it  to  be  ter- 
minated and  to  be  put  into  possession  of  the  estate. 

Tiie  wishes  of  some  of  the  co-heirs  for  a  continuance  of  the  adminis- 
tration cannot  control  or  destroy  the  legal  right  of  the  others  to 
terminate  it  to  enter  into  possession  of  their  own. 

Succession  of  E.  S,  Powell,  p.  181. 

The  administrator  of  a  succession  which,  though  apparently  solvent, 
owes  debts  and  is  unsettled,  and  which  the  heirs,  though  present, 
have  never  accepted,  may  bring  a  real  action  for  the  revendieation 
of  property  claimed  to  belong  to  the  succession  and  held  by  ad- 
verse title  not  derived  from  the  decedent,  in  his  own  name  and 
without  joining  the  heirs. 

The  law  and  jurisprudence  on  the  subject  fully  reviewed. 

Woodward,  AdrnxoAStrator,  m.  Thomas  et  als,,  p,  238. 

An  administrator  of  a  succession  against  whom  a  judgment  has  been 
rendered  in  order  to  remove  him,  has  the  right  of  appeal  from  said 
judgment,  and  having  perfected  such  an  appeal,  he  has  a  right  of 
appeal  from  an  order  of  the  court  appointing  another  person  to 
succeed  him  in  the  administration  of  the  succession ;  such  an  ap- 
peal may  be  treated  as  an  auxiliary  to  the  other. 
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T]w  Supreme  Court  has  jinisdiction  over  a  contest  invoWing  the  right 
of  adminintration  of  a  sncceBsion,  if  the  assets  of  the  latter  exceed 
$2000.  Sueeeasion  of  8eth  Bedford,  p.  244. 

An  administrator  is  not  compelled  to  sell  the  working  animals  to  pay 
the  debts  apart  from  the  plantation.  They  are  immovable  by  des- 
tination, and  if  they  die  during  the  term  of  the  administration 
the  administrator  is  not  to  be  charged  with  their  value  in  the  ab- 
sence of  fault  or  negligence  on  his  part. 

Nor  should  an  administrator  be  charged  with  the  annual  rents  of  the 
plantation,  where,  after  the  proper  efforts,  he  has  been  unable  to 
lease  the  plantation  to  a  suitable  tenant,  and  has  been  compelled 
to  work  the  place  on  account  of  the  succession.  In  such  case  he  is 
subject  to  no  charge  for  rents  or  for  failure  to  make  adequate 
crops  where  it  is  not  shown  that  such  failure  is  attributable  to  his 
fault.  Succession  of  Mrs.  Jf.  A,  Myi-^ickjp,  611. 

Article  990,  Code  of  Practice,  does  not  contemplate  sales  of  property 
of  estates  made  at  the  instance  of  succession  representatives, 
but  such  as  are  applied  for  by  creditors  only.  Under  the  provis- 
ions of  the  Constitutions  of  1845,  1852  and  1864,  and  statutes  en- 
forcing then),  clerks  had  jurisdictiouaud  authority  to  grant  orders 
for  the  sale  of  succesmon  property.  12  Ann.  56,  Succession  of 
Boyd ;  21  Ann,  505,  Wood  vs.  Lee. 

The  clerk  having  been  possessed  of  jurisdiction  to  grant  the  order, 
same  protects  the  ad^judicatee  and  subsequent  purchasers. 

Davie  vs,  Scriber  et  als.,p.  654. 

A  creditor  who  has  an  unliquidated  and  unacknowledged  demand  against 
a  succession,  is  not  bound  to  prosecute  the  rendition  and  effect  the 
liquidation  of  his  claim  and  its  recognition  and  enforcement  by  an 
opposition  to  the  account,  but  may  proceed  at  once  by  an  inde- 
pendent and  direct  action  for  that  purpose. 

H,  Stafford  et  ah  vs.  Succession  of  Mcintosh,  p,  664. 

Thei-e  is  uo  law  to  justify  and  no  room  or  reason  f«>r  the  appointment 
of  an  administrator  to  a  succession  which  owes  no  debts,  and  after 
the  property  has  been  put  in  the  possession  of  the  heirs  who  have 
accepted  the  same,  thus  winding  up  and  finally  settling  up  the  suc- 
cession. 

If  the  existence  of  debts  should  be  afterwards  discovered,  the  creditors 
would  have  recourse  against  the  heirs,  but  not  against  the  succes- 
sion which  has  ceased  to  exist.    Succession  of  Thibodeaux,  p,  716. 
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When  a  commaiiity  is  unliquidated  and  owes  debto,  the  adminlBtratitin 
of  the  estate  of  the  husband  involves  that  of  the  community,  and 
the  community  property  may  be  validly  sold  by  the  administrator 
of  the  husband's  succession  for  the  payment  of  community  debts. 

Ill  case  of  sale  by  an  administrator  to  pay  debts,  rules  applicable  to 
alienation  of  minor's  propeity  do  not  apply,  and  citation  to  heirs 
is  unnecessary.  Oriol,  Tutor  vs.  Hemdon  et  al.,  p.  759. 

A  probate  sale,  made  in  pursuance  of  an  agreement  between  the  exe- 
cutor of  the  estate  to  which  the  property  belongs  and  his  partner 
in  business,  by  which  such  partner  is  to  buy  the  property  in  his 
own  name  but  for  the  benefit  of  his  firm,  is  void. 

Carroll  et  ol.  vs.  Coeherham  et  cU.,  p.  813. 

After  judgment  has  been  rendered  homologating  an  executor's  account 
so  far  as  not  opposed,  other  opponents  cannot  come  in  and  attack 
the  account.  The  delay  fixed  by  law  must  have  elapsed  before  un 
homologation  can  be  made,  and  they  who  have  permitted  it  to  pass 
without  preferring  their  complaints  are  shut  out  thereafter. 

But  where  an  opposition  contesting  generally  the  whole  account  hn^ 
been  filed  in  time,  this  opponent  may  supplement  her  opposition 
by  specifications  and  amplifications  of  the  original  after  the  homo- 
logation has  been  made.  The  judgment  qualified  by  the  words 
''so  far  as  not  opposed"  reserved  her  rights. 

Au  opponent  heir  who  alleges  that  she  signed  a  receipt  to  the  executor 
in  full  settlement  in  error,  and  that  the  real  estate  of  the  succes- 
sion has  been  bought  by  the  executor  through  an  interposed  per- 
son, and  so  seeks  to  annul  the  sale  and  bring  the  property  back 
into  the  succession,  is  not  required  to  make  tender  of  the  sum  she 
has  received  before  she  can  be  heard  to  impugn  the  settlement  \*v 
attack  the  sale.  Succession  of  E.  Commagdref  p.  89(1. 

The  law  unthorizes  oppositions  to  ac^connts  rendered  by  suceesMion 
representatives  to  recognized  heirs,  ordered  to  be  put  in  possession 
of  the  estate. 

Such  opposition  may  be  made  either  by  the  heirs  themselves  or  ^'  other 
elaimnnts,'"  under  the  express  provision  of  the  Code  of  Practice. 

The  court  befoi-e  which  the  succession  proceedings  have  been  instituted 
is  seized  of  jurisdiction  from  the  inception  to  the  terminatiiKi 
thereof  and  is  competent  to  pass  upon  such  oppositions. 

Succession  of  J.  L,  Sterryj  p,  854. 

The  testamentary  executor  of  the  will  of  a  decedent,  who  has  been 
judicially  recognized,  and  who  has  qualified  as  such,  and  who  is 
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also  universal  legatee  under  the  will,  cannot  at  hi»  option  sliift  his 
poRition  without  tlie  sanction  or  authorization  of  the  court  and 
aRAume  or  exercise  rights  of  ownership  of  the  property  of  the  suc- 
cession. 

Hence,  a  sale  of  succession  propei'ty  made  by  such  executor  under  such 
circumstances  transfers  nothing  and  no  rights  to  the  purchaser, 
and  is  null  and  void. 

The  holder  of  the  property  under  such  a  title  must  account  for  rents 
and  revenues  oi  the  same  during  the  whole  time  of  his  possession. 
Succession  of  Kate  Tawnsend  vs,  Sykes  et  ah,  p.  858. 

When  Ht  a  succession  sale  the  widow  in  community  and  the  tutrix  of 
the  minor  heirs  (sole  heirs)  purchases  a  piece  of  property  that  be- 
longed to  the  community,  in  order  to  receive  a  valid  title  under 
the  adjudication,  she  is  not  compelled  to  pay  over  the  amouut  of 
her  bid;  provided,  she  is  properly  charged  with  it  in  the  account  of 
the  administrator  and  the  money  is  not  needed  to  pay  the  debts, 
and  u'here  it  is  shown  that  after  the  payment  of  the  debts  a  bal- 
ance remains,  which  is  paid  over  to  her  by  the  agent  or  the  one 
entitled  to  receive  it.    Mrs,  Mason  et  al.  vs,  E,  L,  BemisSf  p.  935. 

Claims  against  a  succession,  although  recognized  by  the  administrator 
on  his  tableau  as  debts  of  the  succession,  must  be  proved  up  when 
opposed  by  heirs  and  creditors,  in  default  of  which  they  will  be 
rejected. 

Promissory  notes  executed  by  the  deceased  and  prescribed  on  their 
face  before  they  are  placed  on  the  tableau  will  be  rejected  as  pre- 
scribed, on  the  opposition  of  heirs  and  creditors,  unless  interrup- 
tion of  prescription  be  legally  proved. 

Estate  of  Boitiero,p.  947. 

SUPREME  COURT. 

The  writ  of  prohibition  is  the  proper  remedy  to  restrain  a  district 
judge  who  attempts  to  enjoin  the  execution  of  a  judgment  ren- 
dered by  the  Supreme  Court,  on  the  alleged  ground  that  said  judg- 
ment is  not  yet  final. 

District  judges  are  absolutely  poweileas  to  judicially  investigate  and 
determine  the  validity  of  the  official  acts  of  any  of  the  clerks  of 
the  Supreme  Court.  The  certified  copy  of  a  judgment  of  this 
Court  issued  by  one  of  its  clerks  and  forwarded  to  the  court  whence 
the  appeal  was  taken,  is  the  mandate  of  this  Court  for  the  execu- 
tion of  the  judgment,  and  it  must  be  obeyed  by  the  lower  court« 
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That  court  has  no  power  or  authority  to  ascertain  in  an  injunction 
proceeding  or  in  any  other  mode  whether  the  mandate  issued 
properly  or  otlierwise.  Complaints  for  alleged  errors  of  any  of 
the  clerks  of  this  Court,  in  issuing  such  certificate  or  in  the  per- 
formance of  any  of  their  official  functions,  must  be  addressed  to 
this  Court  only ;  the  power  to  correct  such  errors  is  lodged  in  no 
other  authority.  A  district  judge  will  not  be  held  in  contempt  for 
assuming  powers  which  he  honestly  but  erroneously  believed  to 
be  of  the  essence  of  his  court. 

The  State  ex  rel.  Heirs  of  Gee  vs.  Judge,  etc.,  p.  274. 

In  a  case  wherein  the  judgment  of  this  Court  has  been  reversed  by  the 
Supreme  Court  of  the  United  StAtes,  and  remanded  "  for  further 
proceedings  to  be  had  therein  not  inconsistent"  therewith,  tliis 
Court  is  fully  competent  to  judge  of  all  facts  not  set  forth  in  tha' 
finding,  and  decree  as  in  its  opinion  justice  may  require.  91  U. 
S.  423,  ex  parte  French  ;  U.  S.  R.  S.  709,  and  authorities  cited. 

The  failure  of  an  appellee  to  request  an  amendment  of  the  judgment 
of  the  district  court,  and  an  increase  of  the  tax  levy  ordered 
therein,  deprives  him  of  remedy  therefor  in  this  Court. 

The  State  ex  rel  FisJc  vs.  Police  Jury,  p,  505. 

Fnder  an  application  for  a  certiorari,  a  question  of  law  invoiving  the 

validity  of  the  proceedings  attacked  may  be  determined  by  tJie 

Supreme  Court. 

In  the  Matter  of  William  Ross,  p.  523. 

The  Supreme  Court  will  take  judicial  cognizance  of  its  own  judgments 

in  the  trial  of  causes  involving  executions  predicated  thereon. 

Mrs.  Lambeth  vs,  Sentell  et  als,,  p.  691. 

The  Supreme  Court  will  notice  ex  propria  motu  radical  defects  of  plead- 
ings in  consequence ;  of  which  no  final  judgment  could  be  reu- 

dered  in  the  premises. 

ffojfpauir,  President,  etc.,  vs.  Wise,  p.  704. 

Where  a  court  acts  clearly  within  the  bounds  of  its  jurisdiction,  and  no 
vital  defects  or  irregularities  mark  the  proceedings  in  a  case  be- 
fore it,  this  Court  will  not,  under  its  supervisory  powers,  annul 
the  judgment  rendered  in  such  case,  though  it  may  be  contrary  to 
the  law  and  the  evidence. 

Inferior  courts  should,  as  a  rule,  respect  the  decisions  of  appellate 
courts,  and  be  guided  by  their  authority ;  but  though  it  may  be 
charged  that  the  judge  of  an  inferior  court  has  refused  to  be  gov- 
erned by  the  decree  of  the  appellate  court,  on  an  appeal  from  one 
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of  hia  own  judgments  in  bis  (the  inferior  judge's)  decisions  in 
other  like  cases  before  him,  this  Court  is  without  power  to  compt-I 
him  to  conform  his  action  and  conclusions  to  the  views  of  such 
higher  tribunal. 

The  State  ex  rel.  Wood  (&  Bro.  vs.  Judge,  etCj,p,  921. 

SURETYSHIP. 

A  surety,  sued  for  indemnity  by  a  co-surety  who  has  paid  under  judg- 
ment, has  no  interest  to  question  the  validit^y  of  the  transfer  by 
anotlier  surety  to  the  plaintiff,  where  such  transfer  {mpairn  no 
right  of  his  against  the  transfeiTor. 

An  illegal  deduction  contained  in  a  judicial  proceeding,  and  corrected 
by  the  court  of  last  resort,  cannot  serve  as  a  foundation  for  t)ic 
plea  of  estoppel  in  a  subsequent  suit. 

Evidence  showing  the  signature  of  a  bond  by  principal  and  sureties, 
suit  against  the  sureties,  payment  by  some  of  them  under  judg- 
ment, the  insolvency  of  certain  of  them,  and  other  material  facts, 
authorizes  recovery  from  a  co-surety  to  a  certain  extent. 

Articles  2104  and  3058,  R.  C.  C,  must  be  combined  together.  When 
thus  construed,  they  mean  that  where  loss  is  occasioned  by  the 
insolvency  of  one  or  more  co-sureties,  whether  solitary  or  joint,  it 
must  be  borne  by  the  solvent  sureties  when  called  upon  by  the 
paying  surety  tor  indemnity  or  reimbursement  of  what  was  paid 
under  judgment.  E,  F.  Stockmeyer  V8,  Henry  Oertlmg,  p,  100. 

TAXATION. 

A  manufacturer  of  beer,  or  one  charged  as  ^'engaged  in  the  business 
of  a  brewery,'^  is  not  exempt  from  license  taxation  under  the  StaU' 
Constitution.  The  subject  of  such  exemption  is  regulated  l)y  Art. 
206  of  the  Constitution.    Article  207  refers  alone  to  a  property  tax. 

A  brewer  or  manufacturer  of  beer  is  not  one  '^  engaged  in  distilling 
and  rectifying  alcoholic  or  malt  liquors,^  and  is  not  therefore  sub- 
ject to  the  license  tax  provided  by  Section  9  of  Act  4  of  the  Extra 
Session  of  1881;  but  such  license  is  governed  and  regulated  by 
section  3  of  said  act.  Under  that  section,  where  the  receipts  are 
$30,000,  and  less  than  $40,000  such  manufacturer  is  only  liable  to 

.,   .  a. license  tax  of  ten  dollars^  instead,  of  seventy -tive  dollars^ 
.  .    .        '      .  The  State  of  Imikiana  vs/Weck&rUngfp,  36. 

A  tax  of  ten  mills  by  the  city  of  Baton  Rouge  is  not  illegal  because  if 
does  not  conform  to  the  limit  of  municipal  power  of  taxation  as 
fixed  by  the  charter  of  1878.    That  feature  of  the  charter  must 
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yield  to,  and  be  controlled  by  Art  209  of  tiie  Coustitutiou.    Tbe 
deciaioD  in  the  case  of  Lay  cock  vs.  City  of  Baton  Rouge  affirmed. 

C.  D.  Favrot  vs.  Baton  Bouge,  p.  230. 

Parishes  are  vested  wich  the  power  to  tax  persons  and  property  in  in- 
corporated towns,  unless  snch  power  is  withdrawn  by  leiiriftiative 
authority. 

No  legislative  act  has  deprived  the  parish  of  8t.  Tammany  of  the 
power  to  levy  such  taxation  in  the  town  of  Madtsonville. 

The  Act  110  of  1880,  conferring  upon  incorporated  towns  the  power  of 
amending  their  charters,  only  conferred  on  them  the  power  to  regu- 
late their  internal  organization  and  the  modes  and  agencies  by 
which  the  powers  and  privileges  conferred  upon  them  by  law 
might  be  exercised.  It  did  not  authorize  them,  by  such  amend- 
ments, to  extend  their  powers  and  privileges  or  to  alter  or  destroy 
the  existing  authority  of  the  State  or  parish  over  their  inhabitants. 

Hence,  the  provisions  of  the  amended  charter  of  Madisonville  adopted 
under  that  act,  prohibiting  the  imposition  of  a  parish  tAx  or  license, 
is  ultra  vires,  null  and  void. 

Tax  Collector  tmd  PoUee  Jury  vs,  Dendinger,  p,  261. 

C<^rtificates  of  indebtedness  issued  by  the  Board  of  Directoisof  the 
Public  Schools  of  the  city  of  New  Orleans  during  the  years  1874. 
1875  and  1876,  are  not  evidences  of  debt  against  the  city.  Holders 
of  such  certificates  have  no  other  claim  against  the  city  of  New 
Orleans,  beyond  the  right  to  participate  in  the  unpaid  portions  of 
the  taxes  levied  by  the  city,  in  obedience  to  law,  for  the  respective 
years  in  which  the  certificates  were  issued ;  but  they  have  no  right 
to  recover  judgment  against  the  city  thereon  with  a  view  to  have 
the  same  converted  into  bonds  under  the  provisions  of  Act  67  of 
1884,  which  is  an  act  amendatory  of  Act  LIS  of  1880,  intended  t<» 
authorize  the  liquidation  of  the  indebtedness  of  the  city  of  New 
Orleans.  Labatt  vs.  New  Orleans,  p,  283. 

The  University  of  Louisiana  is  a  public  institution  that  the  Constitu- 
tion has  recognized,  and  commanded  the  Legislature  to  maintain 
and  support  it. 

By  the  Act  of  July  5, 1884,  a  contract  was  made  by  and  between  the 
State  and  the  Administrators  of  theTnlane  Education  Fund  where- 
by the  State  delivered  to  the  AdministFaton  the  rigiitft,  privileges, 
franchises,  immunities  and  property  of  the  University,  and  the 
Administrators  engaged  to  dedicate  all  their  revenues  to  its  main* 
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tenance  and  development.  This  is  a  consecration  of  the  income  of 
the  Administrators  to  poblic  use,  and  the  property  from  which  that 
income  is  derived  is  therefore  exempt  from  taxation. 

The  character  or  quality  of  taxability  is  not  ineffaceably  stamped  on 
property,  and  it  may  be  removed  by  the  act  of  its  owner.  The 
Legislature  cannot  exempt  from  taxation  property  that  is  consti- 
tutionally liable  to  it,  but  an  owner  of  property  may  translate  it 
to  the  domain  of  constitutional  exemption  by  dedicating  it  to  a 
public  use. 

Primarily  the  legislature  determines  what  is  a  public  nse,  and  when 
it  has  declared  what  may  be  so  regarded,  courts  will  not  interfere 
except  in  clear  cases  of  usurpation  or  abnse  of  authority.  What 
is  for  the  public  good  and  what  are  public  purposes  are  for  tin* 
Liegislature  to  say,  and  it  has  a  large  discretion  in  determining 
these  questions,  which  will  not  be  controlled  by  the  courts  unlesA 
under  the  exceptions  above  noted  and  such  like. 

Although  the  title  to  property  be  not  in  the  public,  if  the  revenues  of 
it  are  dedicated  wholly  to  public  use  and  purposes,  it  is  public 
property  within  the  intendment  of  the  Constitution,  and  possespe^ 
all  the  immunities  and  is  entitled  to  the  exemptions  from  taxation 
of  public  property. 
Administrators  of  liilane  Education  Fund  vs.  Assessors  et  als,,  p.  292. 

Acts  No.  78  of  1876,  and  46  of  1877,  creating  the  Fordoche  and  Grosse- 
Tdte  Levee  District  for  the  purpose  of  constructing  and  maintain- 
ing certain  special  levees  and  authorizing  the  levy  of  a  contribu- 
tion upon  the  lands  protected  thereby,  are  not  inconsistent  with 
the  Articles  of  the  Constitution  of  1879  on  the  subject  of  taxation. 

Such  local  assessments  for  public  works,  levied  not  on  taxable  prop- 
erty generally  for  mere  common  public  benefit,  but  only  on  partic- 
ular property  8]>ecially  benefited  by  the  works,  as  an  equivalent 
for  the  direct  benefit  conferred,  are  not  considered  as  taxes  within 
the  meaning  of  constitutional  restrictions  on  the  power  of  taxation. 
H,  Chamoek  vs.  Levee  IXstrict  Company^  p,  923. 

Merchants  who  indiscriminately  transact  business,  both  as  wholesale 
and  retaU  dealers,  are  liable  to  a  license  in  each  capacity. 

yeu>  OrleoMS  vs.  U.  Koen  it  Co.,  p.  328. 

Under  Article  207  of  the  Constitution,  the  capital,  machinery  and  other 
property  employed  ixi  the  manufacture  of  articles  of  wood  is  exempt 
from  taxation,  although  the  same  be  used  as  well  for  purposes 
which  would  not  entitle  the  owner  to  exemption  if  he  exeluHively 
thus  used  it. 
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Ill  gnch  cage,  8ach  property  is  partly  taxable  and  partly  not,  in  propor- 
tion of  itR  relative  value  an  employed  or  nsed  in  each  business. 

Principle  applied  to  a  eaw-mill  and  appurtenances  employed  to  manu- 
facture raw  materials  and  articles  of  wood,  but  not  extended  to 
vessels  used  to  convey  timbers  for  saw-mill  purposes  and  which  i8 
Hold  in  the  market  and  dressed  in  the  articles  of  wood. 

H,  Martin  vs.  Keic  Orleatut  et  ah.j  p.  3^7. 

Under  Act  No.  4  of  1882,  the  license  is  imposed  on  the  business  pursued 
by  an  insurance  company  in  the  State  of  Louisiana,  and  not  on 
business  done  through  branches  or  agencies  established  in  other 
States,  subject  to  their  laws  and  to  the  taxation  imposed  thereby. 

S<*ction  7  of  the  act  applies  the  same  rule  of  graduation  to  home  com- 
panics  and  to  foreign  companies  transacting  business  here  througli 
branches  or  agencies ;  and  it  might,  with  equal  force,  be  contendod 
that  foreign  companies  were  to  he  taxed  according  to  their  pre- 
niiuuis  earned  at  home  as  well  as  here  as  that  home  companies 
should  be  taxed  according  to  their  premiums  earned  through  like 
agencies  in  other  States. 

*^  Rebates"  being  a  deduction  from  stipulated  premiums  allowed 
in  pursuance  of  antecedent  contract,  the  difference  constituten  the 
only  premium  actually  earned  by  the  company,  and  in  estimating 
the  gross  amount  of  premiums  the  rebates  are  properly  deducted. 

Inasmuch  as  the  basis  of  graduation  is  restricted  to  premiums  received 
for  business  done  in  the  State  it  is  self-evident  that  tlie  deductions 
allowed  should  suffer  the  same  restriction,  i.  e.,  the  only  return 
and  unearned  premiums  and  rebates  deducted  should  be  those 
arising  from  and  connected  wi^h  the  business  done  in  the  State. 

It  seems  probable  that,  in  this  respect,  the  defendant  1ms  not  complied 
with  the  law,  but  as  the  evidence  is  not  sufficient  to  fix  the  license 
according  to  this  view,  non-suit  must  be  given. 

The  State  of  Louisiana  vs.  Insurance  Company f  p,  465. 

The  plaintiff  and  appellee  having  failed  to  make  the  polici'.  jury  party 
to  rule  on  sheriff  and  assessor,  to  assess  the  tax  demanded,  this 
Court  cannot  afford  him  relief. 

Proceedings  by  mandamus  are  stricti  jurUf  and  must  conform  to  Code 
of  Practice  Fisk  vs.  Police  Jury^  p,  508. 

An  ordinance  of'  a  municipal  corporation,  aath^Mdzing  the  exaction  of 
certaiti  rates,  fees,  charges  and  tariffs  from  eaeh  and  ev^ry  person 
sellifag  articles  within  its  corporate  limits,  but  without  the  mar- 
ket-house or  market-place;  or  person  keeping  a  butcher's  stand 
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trithin  the  corfionite  limiu,  but  icithout  the  market-place,  or  mar- 
ket-bouse, tor  the  purpose  of  raising  revenue,  is  one  exacting  a 
''tax''  or  ''license"  for  revenue,  and  same  cannot  be  enforced  as 
contributions  sought  to  be  raised  by  the  exercise  of  the  police 
power  delegated  to  it. 
Tiie  taxing  power  of  a  municipality  is  its  only  power  tor  obtaining 
revenue,  by  exactions  levied  on  its  citizens,  and  that  power  is 
limited  to  the  ad  valorem,  or  property  tax,  and  the  license  tax;  and 
any  statute  or  municipal  ordinance  authorizing  a  levy  beyond  the 
conAtitutional  limitation  is  null  and  void. 

F.  Mestayer  vs.  8,  Cirrrigi,  p.  707. 

Under  Article  206  of  the  Constitution,  the  power  granted  "to  levy  a 
license  tax''  is  discretionary  and  not  mandatory.  The  State  or 
city  may  abstaiu  from  taxing,  or  may  exempt  from  license,  any 
occupation  or  calling,  subject  to  the  restriction  that,  if  a  particular 
calling  Ia  taxed,  the  tax  muse  conform  to  the  constitutional  rules. 

The  contrary  rule  with  regard  to  property  taxation  results  from  the 
provision  of  Article  203,  that  "all  property  shall  be  taxed  accord- 
ing to  its  value,"  and  of  Article  207,  the  "following  property  shall 
be  exempt  from  taxation,  and  no  other, "^^ 

There  are  no  equivalent  constitutional  provisions  relative  to  license 
taxation,  requiring  all  occupations  or  all  persons  pursuing  any  oc- 
cupation to  be  taxed,  or  declaring  that  no  other  than  certain  occu- 
pations shall  be  exempted. 

Hence,  the  city  has  the  right  to  abstain  from  taxing,  or  to  exempt,  any 
particular  calling  or  business,  and,  having  by  the  terms  of  her  ordi- 
nance expressly  exempted  the  business  of  defendant,  there  is  no 
legislative  authority  for  collecting  such  tax,  and  the  city's  demand 
must  be  rejected.  I^ew  Orleans  vs,  J.  MiilS,  p.  826. 

Held,  That  under  the  section  6  of  the  State  license  law,  Act  4,  2d  Ex. 
SesH.  of  1881,  a  i-etail  dealer  whose  ordinary  license  would  be  live 
dollars,  but  who  combines  with  said  business  the  sale  of  liquors 
in  less  quantities  than  one  pint,  can  only  be  required  to  pay  a  totAl 
license  of  850,  and  not  $55,  as  claimed  by  the  parish. 

Police  Jury  vs,  Marrero,  p,  896. 

TAX  SALES. 

The  State  Tax  Collector  cannot  be  compelled  by  a  mandamus  to  re- 
ceive from  a  purchaser  of  land  forfeited  to  the  State,  and  again 
offered  for  sale  in  payment  of  the  price  bid,  where  the  property  is 
burdened  with  back  taxes  due  the  State  and  city,  three  per  cent 
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Loaicdana  bonds,  known  as  ''Baby  Bonds,*^  though  the  purchaser 
has  paid  the  amount  owing  for  costs,  fees,  commissions,  etc.,  in 
cash.  The  State  ex  rel,  Luminais  vs.  Tax  GoUeetor,  p.  533. 

In  testing  the  validity  of  sales  for  taxes,  the  courts  of  this  State  are 
giiided  by  the  same  rules  whicli  prevail  in  judicial  sales. 

A  monition  which  relates  to  informalities  in  the  decrees  under  which 
judicial  sales  are  made  and  to  irregular  and  defective  proceed- 
ings connected  with  the  sales,  will  cure  the  same  defects  which  are 
reached  and  set  at  rest  by  the  prescription  of  five  years  under  the 
provisions  of  Art.  3543,  Civil  Code,  and  both  remedies  may  be  in- 
voked to  cure  informalities  in  the  assessment  and  in  the  sale  for 
taxes. 

In  an  assessment  not  absolutely  void,  a  monition  will  cure  a  defect  in 
the  description  of  tlie  property,  in  listing  the  same  on  the  resident 
instead  of  non-resident  rolls,  an  omission  to  extend  State  and  par- 
ish taxes  on  separate  assessment  rolls,  and  other  errors  not  nece;<- 
sarily  fatal  to  the  assessment. 

A  complaint  that  the  taxes  for  which  property  was  sold  ai-e  excesHive 
comes  too  late  after  the  sale  is  completed;  it  may  be  a  goml 
ground  for  an  injunction,  but  not  for  a  suit  in  nullity. 

Mrs,  Kent  vs.  Brown  i&  Learned j  p.  8(>2. 

USUFRUCT. 

The  action  for  account  of  the  usufruct  is  barred  by  the  prescription  of 
ten  years  only,  to  be  computed  from  the  termination  of  the  usufruct. 
B.  L,  Oochran  vs,  Mrs.  Violet  et  al,,p,  523. 
WILL. 

In  a  contest  over  an  olographic  will,  the  probate  of  which  has  been 
resisted  as  soon  as  the  instrument  was  presented,  on  the  ground 
that  said  will  is  not  in  the  handwriting  of  the  deceased,  anil  is, 
therefore,  a  forgery,  the  burden  of  proof  of  the  validity  of  the  will 
is  on  the  party  who  presents  the  same  for  probate. 

The  proof  of  the  writing  and  signature  of  the  testator  by  ut  leant  two 
credible  witnesses,  which  is  considered  sufficient  under  the  laws  of 
Louisiana,  applies  only  to  wills  which  are  not  opposed  or  cout^-Kteii. 

In  contestations  which  involve  the  validity  of  wills,  as  regardn  thf 
genuineness  of  the  same,  all  legal  modes  of  proof,  including  the 
testimony  of  experts,  and  comparisons  of  writings  are  admissible, 
and  all  such  evidence  must  be  considered  by  the  courts. 
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In  such  cases  the  alleged  physical  incapacity  of  the  testator,  at  the 
date  of  the  instrament,  to  write  a  will  or  to  date  the  same,  is  a 
legal  element  of  proof  to  be  considered.  So  is  the  mode  of  ac- 
quiring possession  of  the  will  by  the  party  who  presents  it  for  pro 
bate  an  element  to  be  considered  ;  and  in  case  that  a  mysterious 
or  unnatural  manner  is  indicated  by  the  party,  the  burden  of 
proof  is  on  him  to  show  the  actual  delivery  of  the  will  to  him  as 
alleged. 

The  court  will  also  consider  the  character  of  the  dispositions  contained 
in  a  contested  will,  as  a  means  of  testing  the  validity  of  the  will, 
by  the  probabilities  of  such  donations. 

When  the  evidence  in  a  cause  is  sufiScient  to  justify  a  final  judgment 
in  the  case,  courts  of  justice  would  be  derelict  to  their  duty  in  refus- 
ing to  give  it  legal  effect  and  to  thus  end  the  litigation. 

Evidence  and  considerations  which,  in  a  contest  over  a  will  in  the  olo- 
graphic form,  would  justify  that  the  will  is  not  genuine,  must 
carry  with  them  the  conclusion  tliat  the  will  was  not  written  by 
the  deceased,  and  is  therefore  a  forgery. 

Suecemion  of  Myra  Clark  Oaine8,p.  123. 

To  constituto  a  presentation  of  a  will  in  the  sense  of  the  Code  it  is  not 
neiscssary  that  it  shall  be  delivered  to  the  witnesses  by  the  testator 
with  his  own  hand,  and  no  particular  words  or  set  form  of  speech 
is  necessary  to  constitute  a  declaration  that  the  instrument  is  the 
testator's  will. 

It  is  sufficient  if  the  will,  having  been  written  by  another  at  the  ror 
quest  of  the  testator  and  out  of  the  presence  of  the  witnesses,  shall 
have  been  read  aloud  by  one  of  the  witnesses  in  the  presence  and 
hearing  of  the  testator  and  of  the  other  witnesses,  and  is  then  held 
towards  the  testator  by  the  writer  of  it,  who  asks,  "  Is  this  paper 
that  has  just  been  read  your  willt"  and  the  testator  answers, ''  It 
is,"  and  it  is  then  signed  by  the  testetor  and  is  attested  by  the  wit- 
nesses in  his  and  their  presence. 

The  object  of  the  law  is  to  guard  against  a  false  instrument  being  ex- 
hibited instead  of  the  true  will,  and  that  object  is  accomplished  by 
the  formalities  above  recited. 

The  circumstance  that  the  writer  of  the  will  read  it  aloud  a  second  time 
after  the  witness  had  so  read  it,  is  not  an  interruption  or  turning 
aside  to  other  acts. 
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Where  only  some  of  the  heirs  contest,  it  is  not  good  ground  of  excep- 
tion that  all  are  not  joined  for  non  constat  that  the  others  wish  to 
contest.  Baurke,  adnCr,  et  al.,  vs.  J,  M.  Wilson,  et  al.,  p.  320. 

In  the  interpretation  of  wills  the  principal  aim  must  be  to  discover  the 
intention  of  the  testator,  and  the  first  duty  is  to  give  effect  to  that 
intention  unless  the  law  reprobates  it.  To  accomplish  this,  con- 
flicting clauses  must  be  harmonized,  or,  if  they  are  irreconcilable, 
the  last  disposition  must  prevail  over  those  that  precede  it. 
Courts  will  presume  that  a  testator  meant  to  dispose  of  his  prop- 
erty as  the  law  permits  him  to  do  rather  that  that  he  intended  to  do 
what  was  unlawful,  and  will  construe  his  disposition  accordini^ly. 

There  is  not  a  prohibited  substitution  in  this  disposition  of  property 
by  last  will : — "  I  give  and  bequeath  to  my  wife  all  the  property, 
movable  and  immovable,  which  I  leave  at  ray  death,  but  in  usu- 
fruct only,  and  after  her  death,  said  property  is  to  be  divided 
equally  between  my  son  and  the  heirs  of  my  said  wife,  and  for 
that  purpose  I  give  her  in  full  ownership  one-half  of  what  I  may 
leave,  and  the  other  half  to  my  said  son  to  be  by  him  enjoyed 
after  the  death  of  my  said  wife." 

Construed  to  mean  that  one-half  of  the  estate  was  bequeathed  to  the 
wife  in  full  ownership,  and  the  other  half  to  the  son,  but  »m  the 
testator  could  give  to  his  wife  no  more  than  one^third  of  his  es- 
tate, the  son  being  of  a  pi'evious  marriage,  her  bequest  was  re- 
duced to  one- third.  Succession  of  B,  F.  Theurer,  p.  510. 

The  will  of  the  decedent  was  probated  after  due  notice  to  the  niiyor 
heirs  and  to  the  legal  representatives  of  the  minor  heirs;  the  ex- 
ecutor was  duly  qualified  and  fully  administered  the  estatit ;  he 
filed  his  final  account,  assigning  to  the  several  heirs  their  special 
legacies,  and  fixing  the  distributive  share  of  the  residue  falling  t4) 
each  heir  and  prayed  for  its  homologation,  service  of  the  petition 
having  been  accepted  by  the  migor  heirs  and  the  legal  representa- 
tives of  the  minors;  while  said  account  was  pending,  said  IieirA 
and  representatives  received  and  receipted  for  their  said  legacies 
and  shares,  and  granted  full  acquittance  to  the  executor;  and 
thereupon  judgment  was  rendered  homologating  the  account  and 
granting  final  discharge  to  the  executor. 

After  such  proceedings,  the  heirs  cannot  be  heard  eight  years  after- 
wards to  attack  the  validity  of  the  will  and  the  settlement  of  the 
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executor.  Such  an  action  will  not  be  sustained  upon  a  bare  alle- 
gation of  error  and  fraud  without  the  slightest  suggestion  of  tlH> 
nature  and  ground  of  such  charge. 

The  plea  of  estoppel  to  such  a  suit  was  properly  sustained  as  t-o  all  the 
plaintiffs  except  John  W.  Barrow,  who  was  a  minor  unrepresented 
at  the  time,  and  was  no  party  to  the  proceedings  or  settlement. 

As  to  him,  however,  the  prescription  of  five  years  from  his  migority 
applies  and  his  action  is  barred. 

H^Ts  of  Barrow  vs.  Barrow,  p.  645. 
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In  Aneli  caae,  Aoch  property  is  partly  tftzmble  and  paitly  m»c.  in  proper- 
tioD  of  itA  relative  valne  an  employed  or  med  in  each  bmaesk 

Principle  applied  to  a  saw-mill  and  apparteiuuices  employed  to  aiann- 
factnre  raw  materials  and  articles  of  wood,  bat  not  extended  to 
re8$els  used  to  convey  timbers  for  aaw-mill  pnrpooes  and  which  !•« 
Hold  in  the  market  and  dressed  in  the  articles  of  wcwd. 

H,  Martm  vs.  Xnt  OrUtitut  tt  aU..  p.  £17. 

Under  Act  No.  4  of  1882,  the  license  is  imposed  on  the  bosiness  piirsued 
by  an  insaraoee  company  in  the  State  of  Louisiana*  and  not  on 
business  done  through  branches  or  agencies  established  in  other 
States,  subject  to  their  laws  and  to  the  taxation  imposed  thereby. 

S«>etion  7  of  the  act  applies  the  same  rule  of  graduation  to  home  com- 
panies and  to  foreign  companies  transacting  buBines«  here  through 
branches  or  agencies ;  and  it  might,  with  equal  force,  lie  c»nteDde«l 
that  foreign  companies  were  to  be  taxed  according  to  their  pre- 
ininuis  earned  at  home  as  well  as  here  as  that  home  companies 
should  be  taxed  ac4*.ording  t«)  their  premiums  earned  through  like 
agencies  in  other  States. 

*''  Rebates "  being  a  deduction  from  stipulated  preuiinms  allowed 
in  pursuance  of  antecedent  contract,  the  difference  constitutes  the 
only  premium  actually  earned  by  the  company,  and  in  estimating 
the  gross  amount  of  premiums  the  rebates  are  properly  deducted. 

Inasmuch  as  the  basis  of  graduation  is  restricted  to  premiums  received 
for  business  done  in  the  State  it  is  self-evident  that  tlie  deductions 
allowed  should  suffer  the  same  restriction,  t.  e.,  the  only  return 
and  unearned  premiums  and  rebates  deducted  should  be  those 
arising  from  and  connected  wi*h  tlie  business  done  in  the  State. 

It  seems  probable  that,  in  this  respect,  the  defendant  has  not  complied 
with  the  law,  but  as  the  evidence  is  not  sufficient  to  fix  the  license 
according  to  this  view,  non-suit  must  be  given. 

Hie  State  of  Louisiana  vs.  Insurance  Compangf  p,  465. 

The  plaintiff  and  appellee  having  failed  to  make  the  police',  jury  party 
to  rule  on  sheriff  and  assessor,  to  assess  the  tax  demanded,  this 
Court  cannot  nfford  him  relief. 

Proceedings  by  mandamus  are  strieti  juriSf  and  must  conform  to  Code 
of  Practice  Fisk  v$.  Police  Jury^  p,  506. 

An  ordinance  of*  a  municipal  corporation,  authorizing  tihe  exaction  of 
certaiti  rates,  fees,  charges  and  tariffs  from  each  and  ev^ry  person 
sellifag  articles  within  its  corporate  limits,  but  without  the  miar- 
ket-house  or  market-place;  or  person  keeping  a  butcher's  stand 
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trithin  the  corpdnite  liiuits,  but  tcithout  the  market-place,  or  mar- 
ket-house, tor  the  purpose  of  raising  revenue,  ia  one  exacting  a 
'*tax"  or  ** license"  for  revenue,  and  same  cannot  be  enforced  as 
contributions  sought  to  be  raised  by  the  exei*cise  of  the  police 
power  delegated  to  it. 
The  taxing  power  of  a  municipality  is  its  only  power  tor  obtaining 
revenue,  by  exactions  levied  on  its  citizens,  and  that  power  is 
limited  to  the  ad  valorem,  or  property^  tax,  and  the  license  tax;  and 
any  statute  or  municipal  oidinance  authorizing  a  lev}-  beyond  the 
constitutional  limitation  is  null  and  void. 

F,  Mestayer  vs,  8.  Grrrig^,  /).  707. 

Under  Article  206  of  the  Constitution,  the  power  granted  "to  levy  a 
license  tax"  is  discretionary  and  not  mandatory.  The  State  or 
city  may  abstain  from  taxing,  or  may  exempt  from  license,  any 
occupation  or  calling,  subject  to  the  restriction  that,  if  a  particular 
calling  in  taxed,  the  tax  must  conform  to  the  constitutional  rules. 

The  contrary  rule  with  regard  to  property  taxation  results  from  the 
provision  of  Article  203,  tliat  "all  property  shall  be  taxed  accord- 
ing to  its  value,"  and  of  Article  207,  the  *' following  property  shall 
be  exempt  from  taxation,  and  no  other?'* 

There  are  no  equivalent  constitutional  provisions  relative  to  license 
taxation,  reqniring  all  occupations  or  all  persons  pursuing  any  oc- 
cupation to  be  taxed,  or  declaring  that  no  other  than  certain  occu- 
pations shall  be  exempted. 

Hence,  the  city  has  the  right  to  abstain  from  taxing,  or  to  exempt,  any 
particular  calling  or  business,  and,  having  by  the  terms  of  her  ordi- 
nance expressly  exempted  the  business  of  defendant,  there  is  no 
legislative  authority  for  collecting  such  tax,  and  the  city's  demand 
must  be  rejected.  New  Orleans  is,  J.  MUl4.p.  826. 

Held,  That  under  the  section  6  of  the  State  license  law,  Act  4,  2d  Ex. 
Sess.  of  1881,  a  retail  dealer  whose  ordinary  license  would  be  live 
dollars,  but  who  combines  with  said  business  the  sale  of  liquors 
in  less  quantities  than  one  pint,  can  only  be  required  to  pay  a  total 
license  of  $50,  and  not  $55,  as  claimed  by  the  parish. 

Police  Jury  vs,  Marrero,  p,  896. 

TAX  SALES. 

The  State  Tax  Collector  cannot  be  compelled  by  a  mandamus  to  re- 
ceive from  a  purchaser  of  land  forfeited  to  the  State,  and  again 
offered  for  sale  in  payment  of  the  price  bid,  where  the  property  is 
burdened  with  back  taxes  due  the  State  and  city,  three  per  cent 
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Loaifidana  bonds,  known  ae  ''Baby  Bonds,^  though  the  purchaser 
has  paid  the  amount  owing  for  costs,  fees,  commissions,  etc.,  in 
cash.  The  State  ex  rel.  Luminais  vs.  Tax  OoUector,  p.  633. 

In  testing  the  validity  of  sales  for  taxes,  the  courts  of  this  Stat«  are 
guided  by  the  same  rules  which  prevail  in  judicial  sales. 

A  mouition  which  relates  to  iufornialities  in  the  decrees  under  which 
judicial  sales  are  made  and  to  irregular  and  defective  proceed- 
ings connected  with  the  sales,  will  cure  the  same  defects  which  are 
reached  and  set  at  rest  by  the  prescription  of  five  years  under  the 
provisions  of  Art.  3543,  Civil  Code,  and  both  remedies  may  be  in- 
voked to  cure  informalities  in  the  assessment  and  in  tlie  sale  for 
taxes. 

In  an  assessment  not  absolutely  void,  a  monition  will  cure  a  defect  in 
the  description  of  the  property,  in  listing  the  same  on  the  resident 
instead  of  non-resident  rolls,  an  omission  to  extend  State  and  par- 
ish taxes  on  separate  assessment  rolls,  and  other  errors  not  ueceK- 
sarily  fatal  to  the  assessment. 

A  complaint  that  the  taxes  for  which  property  was  sold  ai-e  exceasivt* 
comes  too  late  after  the  sale  is  completed;  it  may  be  a  gomi 
ground  for  an  injunction,  but  not  for  a  suit  in  nullity. 

Mrs,  Kent  vs.  Brown  i&  Learned^  p.  802. 

USUFRUCT. 

The  action  for  account  of  tbe  usufruct  is  barred  by  the  prescription  of 
ten  years  only,  to  be  computed  from  the  termination  of  the  usufruct. 
B.  L,  Oochran  vs.  Mrs.  Violet  et  oZ.,  p.  523. 

WILL. 

In  a  contest  over  an  olographic  will,  the  probate  of  which  has  beeo 
resisted  as  soon  as  the  instrument  was  presented,  c»n  the  ground 
that  said  will  is  not  in  the  handwriting  of  the  deceased,  and  is, 
therefore,  a  forgery,  the  burden  of  proof  of  the  validity  of  the  will 
is  on  the  party  who  presents  the  same  for  probate. 

The  proof  of  the  writing  and  signature  of  the  testator  by  ut  leoHt  two 
credible  witnesses,  which  is  considered  sufficient  undor  the  Inwsnf 
Louisiana,  applies  only  to  wills  which  are  not  opposed  or  contesttMl. 

In  contestations  which  involve  the  validity  of  wills,  as  regarUK  ilic 
genuineness  of  the  same,  all  legal  modes  of  proof,  inclndiug  the 
testimony  of  experts,  and  comparisons  of  writings  are  admissible, 
and  all  such  evidence  must  be  considered  by  the  courts. 
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In  such  cases  the  alleged  physical  incapacity  of  the  testator,  at  the 
date  of  the  instrament,  to  write  a  will  or  to  date  the  same,  is  a 
legal  element  of  proof  to  be  considered.  So  is  the  mode  of  ac- 
quiring possession  of  the  will  by  the  party  who  presents  it  for  pro 
bate  an  element  to  be  considered  ;  and  in  case  that  a  mysterious 
or  unnatural  manner  is  indicated  by  the  party,  the  burden  of 
proof  is  on  him  to  show  the  actual  delivery  of  the  will  to  him  as 
alleged. 

The  court  will  also  consider  the  character  of  the  dispositions  contained 
in  a  contested  will,  as  a  means  of  testing  the  validity  of  the  will, 
by  the  probabilities  of  such  donations. 

When  the  evidence  in  a  cause  is  sufBcient  to  justify  a  final  judgment 
in  the  case,  courts  of  justice  would  be  derelict  to  their  duty  in  refus- 
ing to  give  it  legal  effect  and  to  thus  end  the  litigation. 

Eyidence  and  considerations  which,  in  a  contest  over  a  will  in  the  olo- 
graphic form,  would  justify  that  the  will  is  not  genuine,  must 
carry  with  them  the  conclusion  that  the  will  was  not  written  by 
Che  deceased,  and  is  therefore  a  forgery. 

8ttcces$ion  of  Myra  Clark  Oaines^p.  123. 

To  constitute  a  presentation  of  a  will  in  the  sense  of  the  Code  it  is  not 
necessary  tliat  it  shall  be  delivered  to  the  witnesses  by  the  testator 
with  his  own  hand,  and  no  particular  words  or  set  form  of  speech 
is  necessary  to  constitute  a  declaration  that  the  instrument  is  the 
testator's  will. 

It  is  sufficient  if  the  will,  having  been  written  by  another  at  the  re- 
quest of  the  testator  and  out  of  the  presence  of  the  witnesses,  shall 
have  been  read  aloud  by  one  of  the  witnesses  in  the  presence  and 
hearing  of  the  testator  and  of  the  other  witnesses,  and  is  then  held 
towards  the  testator  by  the  writer  of  it,  who  asks,  '*  Is  this  paper 
that  has  just  been  read  your  willt"  and  the  testator  answers, ''  It 
is,*'  and  it  is  then  signed  by  the  testator  and  is  attested  by  the  wit- 
nesses in  his  and  their  presence. 

The  object  of  the  law  is  to  guard  against  a  false  instrument  being  ex- 
hibited instead  of  the  true  will,  and  that  object  is  accomplished  by 
the  formalities  above  recited. 

The  circumstance  that  the  writer  of  the  will  read  it  aloud  a  second  time 
after  the  witness  had  so  read  it,  is  not  an  interruption  or  turning 
aside  to  other  acts. 
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Where  only  Boine  of  the  heirs  coDtegt,  it  is  not  good  ground  nf  excep- 
tion that  all  are  not  joined  for  turn  constat  that  the  others  wish  tu 
contest.  BaurJce,  adm?r,  et  ah,  vs,  J.  M.  WUson,  et  ah,  p.  S20. 

In  th#)  intetpretation  of  wills  the  principal  aim  mast  be  to  discover  the 
intention  of  the  testator,  and  the  first  duty  is  to  give  effect  to  that 
intention  unless  the  law  reprobates  it.  To  accomplish  this,  con- 
flicting clauses  must  be  harmonized,  or,  if  they  are  irreconcilable, 
the  last  disposition  must  prevail  over  those  that  precede  it. 
Courts  will  presume  that  a  testator  meant  to  dispose  of  his  prop- 
erty as  the  law  permits  him  to  do  rather  that  that  he  intended  to  do 
what  was  unlawful,  and  will  construe  his  disposition  accordint^ly. 

There  is  not  a  prohibited  substitution  in  this  disposition  of  property 
by  last  will : — "  I  give  and  bequeath  to  my  wife  all  the  proi>erty, 
movable  and  immovable,  which  I  leave  at  my  death,  but  in  uso- 
Aruct  only,  and  after  her  death,  said  property  is  to  be  divided 
equally  between  my  son  and  the  heirs  of  my  said  wife,  and  for 
that  purpose  1  give  her  in  full  ownership  one-half  of  what  I  may 
leave,  and  the  other  half  to  my  said  son  to  be  by  him  enjoyed 
after  the  death  of  my  said  wife." 

Construed  to  mean  that  one-half  of  the  estate  was  bequeathed  to  the 
wife  in  full  ownership,  and  the  other  half  to  the  son,  but  as  the 
testator  could  give  to  hiK  wife  no  more  than  one- third  of  his  es- 
tate, the  son  being  of  a  previous  marriage,  her  bequest  was  re- 
duced to  one-third.  Succession  of  B.  F,  Theurer,  p,  510. 

The  will  of  the  decedent  was  probated  after  due  notice  to  the  iiiigor 
heirs  and  to  the  legal  representatives  of  the  minor  heirs;  the  ex- 
ecutor was  duly  qualified  and  fully  administered  the  estate :  he 
filed  his  final  account,  assigning  to  the  several  heirs  their  special 
legacies,  and  fixing  the  distributive  share  of  the  residue  falling  to 
each  heir  and  prayed  for  its  homologation,  service  of  the  petition 
having  been  accepted  by  the  m^or  heirs  and  the  legal  representa- 
tives of  the  minors;  while  said  account  was  pending,  said  heirs 
and  representatives  received  and  receipted  for  their  said  legacies 
and  shares,  and  granted  full  acquittance  to  the  executor:  and 
thereupon  judgment  was  rendered  homologating  the  account  and 
granting  final  discharge  to  the  executor. 

After  such  proceedings,  the  heirs  cannot  be  heard  eight  years  after- 
wards to  attack  the  validity  of  the  will  nnd  the  settlement  of  the 
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executor.  Such  an  action  will  not  be  sustained  upon  a  bare  alle- 
gation of  error  and  fraud  without  the  slightest  snggestioD  of  the 
nature  and  ground  of  such  charge. 

The  plea  of  estoppel  to  such  a  suit  was  properly  sustained  as  to  all  the 
plaintiffs  except  John  W.  Barrow,  who  was  a  minor  unrepresented 
at  tlie  time,  and  was  no  party  to  the  proceedings  or  settlement. 

As  to  him,  however,  the  prescription  of  five  years  from  his  migority 
applies  and  his  action  is  barred. 

Heirs  of  Barrow  vs,  Barrow,  p,  645. 


4.  ^.  60,   CO. 
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That  court  ban  uo  power  or  authority  to  ascertain  in  au  iDJiinctiou 
proceeding  or  in  any  other  mode  whether  the  maDdate  iuaeil 
properly  or  otherwise.  Complaints  for  alleged  error»  of  any  of 
the  clerks  of  this  Court,  in  issuing  such  certificate  or  in  the  per- 
formance of  any  of  their  official  functions,  must  be  addressed  to 
this  Court  only ;  the  power  to  correct  such  errors  is  lodged  in  no 
other  authority.  A  district  judge  will  not  be  held  in  contempt  for 
assuming  powers  which  he  honestly  but  erroneously  believed  to 
be  of  the  essence  of  his  court. 

The  State  ex  rel.  Heirs  of  Gee  vs.  Judge,  ete,,  p.  274. 

In  a  case  wherein  the  judgment  of  this  Court  has  been  reversed  by  the 
Supreme  Court  of  the  United  States,  and  remanded  "  for  farther 
proceedings  to  be  had  therein  not  inconsistent'^  therewith,  this 
Court  is  fully  competent  to  judge  of  all  facts  not  set  forth  in  tha^ 
finding,  and  decree  as  in  its  opinion  justice  may  require.  91  U. 
S.  423,  ex  parte  French  j  U.  S.  R.  S.  709,  and  authorities  cited. 

The  failure  of  an  appellee  to  request  an  amendment  of  the  judgment 
of  the  district  court,  and  an  increase  of  the  tax  levy  ordere<l 
therein,  deprives  him  of  remedy  therefor  in  this  Court. 

The  State  ex  rel,  Fisk  vs.  Police  Jury,  p.  505. 

Under  an  application  for  a  certiorari,  a  question  of  law  involving  the 

validity  of  the  proceedings  attacked  may  be  determined  by  the 

Supreme  Court. 

In  the  Matter  of  WiUiam  Boss,  p,  523. 

The  Supreme  Court  will  take  judicial  cognizance  of  its  own  judgments 

in  the  trial  of  causes  involving  execations  predicated  thereon. 

Mrs,  Lambeth  vs.  SenteU  et  als.,  p,69l. 

The  Supreme  Court  will  notice  ex  propria  motu  radical  defects  of  plead- 
ings in  consequence ;  of  which  no  final  judgment  could  be  ren- 
dered in  the  premises. 

Hoffpauir,  President,  etc,  vs.  Wise,  p.  704. 

Where  a  court  acts  clearly  within  the  bounds  of  its  jurisdiction,  and  no 
vital  defects  or  irregularities  mark  the  proceedings  in  a  case  be- 
fore it,  this  Court  will  not,  under  its  supervisory  powers,  annul 
the  judgment  rendered  in  such  case,  though  it  may  be  contrary  to 
the  law  and  the  evidence. 

Inferior  courts  should,  as  a  rule,  respect  the  decisions  of  appellate 
courts,  and  be  guided  by  their  authority ;  but  though  it  may  be 
charged  that  the  judge  of  an  inferior  court  has  refused  to  be  gov- 
erned by  the  decree  of  the  appellate  court,  on  an  appeal  firom  one 
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of  his  own  judgments  in  bis  (the  inferior  judge's)  decisions  in 
other  like  cases  before  him,  this  Court  is  without  power  to  coinpt-l 
him  to  conform  his  action  and  conclusions  to  the  views  of  sncb 
higher  tribunal. 

The  State  ex  rel.  Wood  dt  Bro,  vs.  Judge,  etc„p,  921. 

SURETYSHIP. 

A  surety,  sued  for  indemnity  by  a  co-surety  who  has  paid  under  judg- 
ment, has  no  interest  to  question  the  validity  of  the  transfer  by 
another  surety  to  the  plaintiii,  where  such  tranHfei*  impairH  no 
right  of  his  against  the  transferror. 

An  illegal  deduction  contained  in  a  judicial  proceeding,  and  corrected 
by  the  court  of  last  resort,  cannot  serve  as  a  foundation  for  the 
plea  of  estoppel  in  a  subsequent  suit. 

Evidence  showing  the  signature  of  a  bond  by  principal  and  sureties, 
suit  against  the  sureties,  payment  by  some  of  them  under  judg- 
ment, the  insolvency  of  certain  of  them,  and  other  material  facts, 
authorizes  recovery  from  a  co-surety  to  a  certain  extent. 

Articles  2104  and  3058,  R.  C.  C,  must  be  combined  together.  When 
thus  construed,  they  mean  that  where  loss  is  occasioned  by  the 
insolvency  of  one  or  more  co-sureties,  whether  solitary  or  joint,  it 
must  be  borne  by  the  solvent  sureties  when  called  upon  by  the 
paying  snrety  for  indemnity  or  reimbursement  of  what  was  paid 
under  judgment.  E,  F.  Stochmeyet*  vs,  Henry  OertUng,  p,  100. 

TAXATION. 

A  manufacturer  of  beer,  or  one  charged  as  '^engaged  in  the  business 
of  a  brewery,"  is  not  exempt  from  license  taxation  under  the  State 
Constitution.  The  subject  of  such  exemption  is  regulated  by  Art. 
206  of  the  Constitution.    Article 207  refers  alone  to  a  property  tax. 

A  brewer  or  manufacturer  of  beer  is  not  one  "  engaged  in  distilling 
and  rectifying  alcoholic  or  malt  liquors,*^  and  is  not  therefore  sub- 
ject to  the  license  tax  provided  by  Section  9  of  Act  4  of  the  Extra 
Session  of  1881;  but  such  license  is  governed  and  regulated  by 
section  8  of  said  act.  Under  that  section,  where  the  receipts  are 
$30,000,  and  less  than  $40,000  such  manufacturer  is  only  liable  to 

.,   .  a  license  tax  often  doUars^iusteadof  seventy -tive  dollars^ 

.  The  State  of  Louisiana  vs.  Weekerling,  p.  3(). 

A  tax  of  ten  mills  by  the  city  of  Baton  Rouge  is  not  illegal  because  it 
does  not  conform  to  the  limit  of  municipal  power  of  taxation  as 
iixed  by  the  charter  of  1878.    That  feature  of  the  charter  must 
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yield  to,  and  be  controlled  by  Art.  :NI9  of  the  Coustitutiou.    Tbo 
decision  in  the  case  of  Laycocic  vs.  City  of  Baton  Rooge  affirmed. 

C,  B,  Favrot  vs.  Baton  Bonge,  p.  290. 

Parishes  are  vested  with  the  power  to  tax  persons  and  property  in  in- 
corporated towns,  unless  snch  power  is  withdrawn  by  legislative 
authority. 

No  legislative  act  has  deprived  tbe  parish  of  8t.  Tammany  of  the 
power  to  levy  such  taxation  in  the  town  of  Madison ville. 

The  Act  110  of  1880,  conferring  upon  incorporated  towns  the  power  of 
amending  their  charters,  only  conferred  on  them  the  |>ower  to  regu- 
late their  internal  organization  and  the  modes  and  agencies  by 
which  tbe  powers  and  privileges  conferred  upon  them  by  law 
might  be  exercised.  It  did  not  authorise  them,  by  such  amend- 
ments, to  extend  their  powers  and  privileges  or  to  alter  or  destroy 
the  existing  authority  of  the  State  or  parish  over  their  inhabitants. 

Hence,  the  provisions  of  the  amended  charter  of  Madisonville  adopted 
under  that  act,  prohibiting  the  imposition  of  a  parish  tAx  or  licensr, 
is  ultra  vires,  null  and  void. 

Tax  Collector  and  PoUee  Jury  ve,  Dendinger,  p.  *26l. 

Ct^rtiflcates  of  indebtedness  issued  by  the  Board  of  Directoisof  the 
Public  Schools  of  the  city  of  New  Orleans  daring  the  years  1874, 
1S75  and  1876,  are  not  evidences  of  debt  against  the  city.  Holders 
of  such  certificates  have  no  other  claim  against  the  city  of  New 
Orleans,  beyond  the  right  to  participate  in  the  unpaid  portions  of 
the  taxes  levied  by  tbe  city,  in  obedience  to  law,  for  the  respective 
years  in  which  the  certificates  were  issued ;  but  they  have  no  right 
to  recover  judgment  against  the  city  thereon  with  a  view  to  have 
the  same  converted  into  bonds  under  the  provisions  of  Act  67  of 
1884,  which  is  an  act  amendatory  of  Act  133  of  1880,  intended  t'O 
authorize  tbe  liquidation  of  the  indebtedness  of  tbe  city  of  New 
Orleans.  Lahatt  w.  New  Orleans^  p,  288. 

The  University  of  Louisiana  is  a  public  institution  that  the  Constitu- 
tion has  recognized,  and  commanded  the  Legislature  to  maintain 
and  support  it. 

By  the  Act  of  July  5, 1884,  a  contract  was  made  by  and  between  tbe 
State  and  the  Administrators  of  theTttlane  Education  Fund  where- 
by the  State  delivered  to  the  Administniton  the  rightsy  privileges , 
franchises,  immunities  and  property  of  the  Univereity,  and  tbe 
Administrators  engaged  to  dedicate  all  their  revenues  to  its  main* 
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touance  and  development.  This  is  a  consecration  of  the  income  of 
the  Administrators  to  public  use,  and  the  property  from  which  that 
income  is  derived  is  therefore  exempt  from  taxation. 

The  character  or  quality  of  taxability  is  not  ineffaceably  stamped  on 
property,  and  it  may  be  removed  by  the  act  of  its  owner.  The 
Legislature  cannot  exempt  from  taxation  property  that  is  consti- 
tutionally liable  to  it,  but  an  owner  of  property  may  translate  it 
to  the  domaiD  of  constitutional  exemption  by  dedicating  it  to  a 
public  use. 

Primarily  the  Jjegislature  determines  what  is  a  public  nse,  and  when 
it  has  declared  what  may  be  so  regarded,  courts  will  not  interfere 
except  in  clear  cases  of  usurpation  or  abuse  of  authority.  What 
is  for  the  public  good  and  what  are  public  purposes  are  for  tlic* 
Legislature  to  say,  and  it  has  a  large  discretion  in  determining 
these  questions,  which  will  not  be  controlled  by  the  courts  unless 
under  the  exceptions  above  noted  and  such  like. 

Although  the  title  to  property  be  not  in  the  public,  if  the  revenues  of 
it  are  dedicated  wholly  to  public  use  and  purposes,  it  is  public 
property  within  the  intendment  of  the  Constitution,  and  possespet^ 
all  the  immunities  and  is  entitled  to  the  exemptions  from  taxation 
of  public  property. 
AdiminiitriUora  of  Iklane  Education  Fund  vs.  Assessors  et  als.,  jp.  292. 

Acts  No.  78  of  1876,  and  46  of  1877,  creating  the  Fordoche  and  Grosse- 
T6te  Levee  District  for  the  purpose  of  constructing  and  maiutain- 
ing  certain  special  levees  and  authorizing  the  levy  of  a  contribu- 
tion upon  the  lands  protected  thereby,  are  not  inconsistent  with 
the  Articles  of  the  Constitution  of  1879  on  the  subject  of  taxation. 

Such  local  assessments  for  public  works,  levied  not  on  taxable  prop- 
erty generally  for  mere  common  public  benefit,  but  only  on  partic- 
ular property  specially  benefited  by  the  works,  as  an  equivalent 
for  the  direct  benefit  conferred,  are  not  considered  as  taxes  within 
the  meaning  of  constitutional  restrictions  on  the  power  of  taxation. 
JJ.  Ohamoeh  vs.  Levee  District  Company,  p.  323. 

Merchants  who  indiscriminately  transact  business,  both  as  wholesale 
and  reiaU  dealers,  are  liable  to  a  license  in  each  capacity. 

New  Orleans  vs.  U.  Koen  d  Co.,  p.  328. 

Under  Article  207  of  the  Constitution,  the  capital,  machinery  and  otlier 
property  employed  in  the  mantifacture  of  articles  of  wood  is  exempt 
from  taxation,  although  the  same  be  used  as  well  for  purposes 
which  would  not  entitle  the  owner  to  exemption  if  be  exclusively 
thus  used  it. 
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In  such  case,  such  property  is  partly  taxable  uud  partly  not,  in  propor- 
tion of  its  relative  value  as  employed  or  need  in  each  business. 

Principle  applied  to  a  saw-mill  and  appurtenances  employed  to  niann- 
facture  raw  materials  and  articles  of  wood,  but  not  extended  to 
vessels  used  to  convey  timbers  for  saw-mill  purposes  and  which  ih 
sold  in  the  market  and  dressed  in  the  articles  of  wood. 

H,  Martin  vs.  New  Orlemis  et  aln.,  p.  3^7. 

Under  Act  No.  4  of  1882,  the  license  is  imposed  on  the  business  pursued 
by  an  insurance  company  in  the  State  of  Louisiana,  and  not  on 
business  done  through  branches  or  agencies  established  in  other 
StateS;  subject  to  their  laws  and  to  the  taxation  imposed  thereby. 

S<'ctiou  7  of  the  act  applies  the  same  rule  of  graduation  to  home  com* 
panics  and  to  foreign  companies  transacting  business  liere  through 
branches  or  agencies;  and  it  might,  with  equal  force,  be  cont<*nded 
that  foreign  companies  were  to  be  taxed  according  to  their  pre- 
miums earned  at  home  as  well  as  here  as  that  home  companieR 
nhould  be  taxed  according  to  their  premiums  earned  through  like 
agencies  in  other  States. 

^^  Rebates ''  being  a  deduction  from  stipulated  premiums  allowed 
in  pursuance  of  antecedent  contract,  the  difference  constitutes  the 
only  premium  actually  earned  by  the  company,  and  in  estimating 
the  gross  amount  of  premiums  the  rebates  are  properly  deducted. 

Inasmuch  as  the  basis  of  graduation  is  restricted  to  premiums  received 
for  business  done  in  the  State  it  is  self-evident  that  the  deductions 
allowed  should  suffer  the  same  restriction,  «.  e.,  the  only  return 
and  unearned  premiums  and  rebates  deducted  should  be  those 
arising  from  and  connected  wi^h  the  business  done  in  the  State. 

It  seems  probable  that,  in  this  respect,  the  defendant  hns  not  complied 
with  the  law,  but  as  the  evidence  is  not  sufficient  to  fix  the  license 
according  to  this  view,  non-suit  must  be  given. 

Hie  State  of  Louisiana  vs.  Insurance  Coinpavy,  p,  465. 

The  plaintiff  and  appellee  having  failed  to  make  the  police  jury  party 
to  rule  on  sheriff  and  assessor,  to  assess  the  tax  demanded,  this 
Court  cannot  afford  him  relief. 

Proceedings  by  mandamus  are  stricti  juriSf  and  must  confonn  to  Code 
of  Practice  Fish  vs.  Police  Jury,  p.  508. 

An  ordinance  of'  a  municipal  corporation,  authorizing  tiie  exaction  of 
certail)  rates,  fees,  charges  and  tariffs  from  eaeh  and  ev«ry  person 
selling  articles  within  its  corporate  limits,  but  wiikout  the  mar- 
ket-house or  market-place;  or  person  keeping  a  butcher's  stand 
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uHthin  the  corporate  limiu,  but  without  tbe  market-place,  or  mar- 
ket-house, tor  the  purpose  of  raising  revenue^  ia  one  exacting  a 
*'tHX^'  or  'Miceuse"  for  revenue,  and  same  cannot  be  enforced  as 
contributions  sought  to  be  raised  by  the  exei*cise  of  the  police 
power  delegated  to  it. 
The  taxing  power  of  a  municipality  is  its  only  power  tor  obtaining 
revenue,  by  exactions  levied  on  its  citizens,  and  that  power  is 
limited  to  the  ad  valorem^  or  property  tax,  and  the  license  tax;  and 
any  statute  or  municipal  ordinance  authorizing  a  levy  beyond  the 
constitutional  limitation  is  null  and  void. 

F.  Mestayer  vs.  S,  C*)rrig4,  p.  707. 

Under  Article  206  of  the  Constitution,  the  power  granted  "to  levy  a 
license  tax"  is  discretionary  and  not  mandatory.  The  State  or 
city  may  abstaiu  from  taxing,  or  may  exempt  from  license,  any 
occupation  or  calling,  subject  to  the  restriction  that,  if  a  particular 
calling  Ia  taxed,  the  tax  must  conform  to  the  constitutional  rules. 

The  contrary  rule  with  regard  to  property  taxation  results  from  the 
provision  of  Article  203,  that  "all  property  shall  be  taxed  accord- 
ing to  its  value,"  and  of  Article  207,  the  "following  property  shall 
be  exempt  from  taxation,  and  no  other. ^^ 

There  are  no  equivalent  constitutional  provisions  relative  to  license 
taxation,  requiring  all  occupations  or  all  persons  pursuing  any  oc- 
cupation to  be  taxed,  or  declaring  that  no  other  than  certain  occu- 
pations shall  be  exempted. 

Hence,  the  city  has  the  right  to  abstain  from  taxing,  or  to  exempt,  any 
particular  calling  or  business,  and,  having  by  the  terms  of  her  ordi- 
nance expressly  exempted  the  business  of  defendant,  there  is  no 
legislative  authority  for  collecting  such  tax,  and  the  city's  demand 
must  be  rejected.  New  Orleans  vs.  J.  Miild.p.  826. 

Held,  That  under  the  section  6  of  the  State  license  law,  Act  4,  2d  Ex. 
SesH.  of  1881,  a  retail  dealer  whose  ordinary  license  would  be  tive 
dollars,  but  who  combines  with  said  business  the  sale  of  liquors 
in  less  quantities  than  one  pint,  can  only  be  required  to  pay  :i  total 
license  of  $50,  and  not  $55,  as  claimed  by  the  parish. 

Police  Jury  vs.  Marrero,  p.  896. 

TAX  SALES. 

The  State  Tax  Collector  cannot  be  compelled  by  a  mandamus  to  re- 
ceive from  a  purchaser  of  land  forfeited  to  the  State,  and  again 
offered  for  sale  in  payment  of  the  price  bid,  where  the  property  is 
burdened  with  back  taxes  due  the  State  and  city,  three  per  cent 
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Louisiana  bonds,  known  as  '^Baby  Bonds,'*  though  the  puTcbaser 
has  paid  the  amount  owing  for  costs,  fees,  commissions,  etc.,  in 
cash.  The  State  ex  rel.  Luminaie  vs.  Tax  GoUectar,  p.  633. 

In  testing  the  validity  of  sales  for  taxes,  the  courts  of  this  Stat^  are 
guided  by  the  same  rules  which  prevail  in  judicial  sales. 

A  monition  which  relates  to  iufoinialities  in  the  decrees  under  which 
judicial  sales  are  made  and  to  irregular  and  defective  proceed- 
ings connected  with  the  sales,  will  cure  the  same  defects  which  are 
reached  and  set  at  rest  by  the  prescription  of  five  years  under  the 
provisions  of  Art.  3543,  Civil  Code,  and  both  remedies  may  be  in- 
voked to  cure  informalities  in  the  assessment  and  in  the  sale  for 
taxes. 

In  an  assessment  not  absolutely  void,  a  monition  wiU  cure  a  defect  in 
the  description  of  tlie  property,  in  listing  the  same  on  tlie  resident 
instead  of  non-resident  rolls,  an  omission  to  extend  State  and  par- 
ish taxes  on  separate  assessment  rolls,  and  other  errors  not  neceK- 
sarily  fatal  to  the  assessment. 

A  complaint  that  the  taxes  for  which  property  was  sold  are  excessive 
conies  too  late  after  the  sale  is  completed;  it  may  lie  a  gonil 
ground  for  an  injunction,  but  not  for  a  suit  in  nullity. 

Mrs,  Kent  vs.  Brown  dt  Learned,  p,  Sit2. 

USUFRUCT. 

The  action  for  account  of  the  usufruct  is  barred  by  the  prescription  of 
ten  years  only,  to  be  computed  from  the  termination  of  the  nsufract. 
B.  L.  Ooehran  vs.  Mrs.  Violet  et  al.,p.  523. 

WILL. 

In  a  contest  over  an  olographic  will,  the  probate  of  which  has  been 
resisted  as  soon  as  the  instrument  was  presented,  «>n  the  ground 
that  said  will  is  not  in  the  handwriting  of  the  deceased,  antl  is, 
therefore,  a  forgery,  the  burden  of  proof  of  the  validity  of  the  will 
is  on  the  party  who  presents  the  same  for  probate. 

The  proof  of  the  writing  and  signature  of  the  testator  by  at  leant  two 
credible  witnesses,  which  is  considered  sufficient  under  the  litw8  of 
Louisiana,  applies  only  to  wills  which  are  not  opposed  c»r  contested. 

In  contestations  which  involve  the  validity  of  wills,  as  regarUi«  lU*- 
genuineness  of  the  same,  all  legal  modes  of  proof,  including  the 
testimony  of  experts,  and  comparisons  of  writings  are  admissible, 
and  all  such  evidence  must  be  considered  by  the  courts. 
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In  sacb  cases  the  alleged  physical  incapacity  of  the  testator,  at  the 
date  of  the  instrnmentt  to  write  a  will  or  to  date  the  same,  is  a 
legal  element  of  proof  to  be  considered.  So  is  the  mode  of  ac- 
quiring possession  of  the  will  by  the  party  who  presents  it  for  pro 
bate  an  element  to  be  considered  ;  and  in  case  that  a  mysterious 
or  unnatural  manner  is  indicated  by  the  party,  the  burden  of 
proof  is  on  him  to  show  the  actual  delivery  of  the  will  to  him  as 
alleged. 

The  court  will  also  consider  the  character  of  the  dispositions  contained 
in  a  contested  will,  as  a  means  of  testing  the  validity  of  the  will, 
by  the  probabilities  of  such  donations. 

When  the  evidence  in  a  cause  is  sufficient  to  justify  a  final  judgment 
in  the  case,  courts  of  justice  would  be  derelict  to  their  duty  in  refus- 
ing to  give  it  legal  effect  and  to  thus  end  the  litigation. 

Evidence  and  considerations  which;  in  a  contest  over  a  will  in  the  olo- 
graphic form,  would  justify  that  the  will  is  not  genuine,  must 
carry  with  them  the  conclusion  that  the  will  was  not  written  by 
the  deceased,  and  is  therefore  a  forgery. 

8uece8$ion  of  Myra  Clark  Gaines,  p,  123. 

To  constitute  a  presentation  of  a  will  in  the  sense  of  the  Code  it  is  not 
necessary  that  it  shall  be  delivered  to  the  witnesses  by  the  testator 
with  his  own  hand,  and  no  particular  words  or  set  form  of  speech 
is  necessary  to  constitute  a  declaration  that  the  instrument  is  the 
testator's  will. 

It  is  sufficient  if  the  will,  having  been  written  by  another  at  the  rer 
quest  of  the  testator  and  out  of  the  presence  of  the  witnesses,  shall 
have  been  read  aloud  by  one  of  the  witnesses  in  the  presence  and 
hearing  of  the  testator  and  of  the  other  witnesses,  and  is  then  held 
towards  the  testator  by  the  writer  of  it,  who  asks,  '*  Is  thiB  paper 
that  lias  just  l)een  read  your  will  f"  and  the  testator  answers, ''  It 
is,''  and  it  is  then  signed  by  the  testator  and  is  attested  by  the  wit- 
nesses in  his  and  their  presence. 

The  object  of  the  law  is  to  guard  against  a  false  instrument  being  ex- 
hibited instead  of  the  true  will,  and  that  object  is  accomplished  by 
the  formalities  above  recited. 

The  circumstance  that  the  writer  of  the  will  read  it  aloud  a  second  time 
after  the  witness  had  so  read  it,  is  not  an  interruption  or  turning 
aside  to  other  acts. 
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Where  only  some  of  the  heirs  contest,  it  is  not  good  ground  of  excep- 
tion that  all  are  not  joined  for  9um  conetat  that  the  others  wish  tu 
contest.  Baurke,  admW,  et  dl.,  vs.  J,  M,  WiUcUj  et  aL,  p,  320. 

In  the  inteTpretation  of  wills  the  principal  aim  must  be  to  discover  the 
intention  of  the  testator,  and  the  first  duty  is  to  give  effect  to  that 
intention  unless  the  law  reprobates  it.  To  accomplish  this,  con- 
flicting clauses  must  be  harmonized,  or,  if  they  are  irreconcilable, 
the  last  disposition  must  prevail  over  those  that  precede  it. 
Courts  will  presume  that  a  testator  meant  to  dispose  of  his  prop- 
erty as  the  law  permits  him  to  do  rather  that  that  he  intended  to  do 
what  was  unlawful,  and  will  construe  his  disposition  accordini^ly. 

There  is  not  a  prohibited  substitution  in  this  disposition  of  property 
by  last  will : — "  I  give  and  bequeath  to  my  wife  all  the  property, 
movable  and  immovable,  which  I  leave  at  my  death,  but  in  usu- 
fruct only,  and  after  her  death,  said  property  is  to  be  divided 
equally  between  my  son  and  the  heirs  of  my  said  wife,  and  for 
that  purpose  I  give  her  in  full  ownership  one-half  of  what  I  may 
leave,  and  the  other  half  to  my  said  son  to  be  by  him  enjoyed 
after  the  death  of  my  said  wife." 

Construed  to  mean  that  one-half  of  the  estate  was  bequeathed  to  the 
wite  in  full  ownership,  and  the  other  half  to  the  son,  but  as  the 
testator  could  give  to  hin  wife  no  more  than  one^third  of  his  es- 
tate, the  sou  being  of  a  previous  marriage,  her  bequest  was  re- 
duced to  one- third.  Succession  of  B.  F.  Theurer,  p,  510. 

The  will  of  the  decedent  was  probated  after  due  notice  t4)  the  niigor 
heirs  and  to  the  legal  representatives  of  the  minor  heirs ;  the  ex- 
ecutor was  duly  qualified  and  fully  administered  the  estate ;  he 
filed  his  final  account,  assigning  to  the  several  heirs  their  special 
legacies,  and  fixing  the  distributive  share  of  the  residue  falling  to 
each  heir  and  prayed  for  its  homologation,  service  of  the  petition 
having  been  accepted  by  the  mqjor  heirs  and  the  legal  representa- 
tives of  the  minors;  while  said  account  was  pending,  said  heirs 
and  representatives  received  and  receipted  for  their  said  legacies 
and  shares,  and  granted  ftill  acquittance  to  the  executor:  and 
thereupon  judgment  was  rendered  homologating  the  account  and 
granting  final  discharge  to  the  executor. 

After  such  proceedings,  the  heirs  cannot  be  heard  eight  years  after- 
wards to  attack  the  validity  of  the  will  and  the  settlement  of  the 
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execator.  Sach  an  action  will  not  be  sustained  np<Hi  a  baie  alle- 
gation of  error  and  fraud  without  the  slightest  suggestion  of  tlu* 
nature  and  ground  of  such  charge. 

The  plea  of  estoppel  to  such  a  suit  was  properly  sustained  as  to  all  the 
plaintiffs  except  John  W.  Barrow,  who  was  a  minor  unrepresented 
at  tlie  time,  and  was  no  party  to  the  proceedings  or  settlement. 

As  to  him,  however,  the  prescription  of  five  years  from  his  migority 
applies  and  his  action  is  barred. 

Heirs  of  Barrow  vs.  Barrow ^  p.  645. 
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